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PROCEEDTNGS  IN  THE  SENATE  OF  THE  UNITED  STATES  IN 
THE  MATTER  OF  THE  IMPEACHMENT  OF  CHARLES  SWAYNE, 
JUDGE  OF  THE. DISTRICT  COURT  OF  THE  UNITED  STATES 
IN  AND  FOR  THE  NORTHERN  DISTRICT  OF  FLORIDA. 


In  The  Senate,  Deceinber  7^,  190J^ 

A  message  from  the  House  of  Representatives,  by  Mr.  W.  J.  Brown- 
ing, its  chief  clerk,  was  delivered,  as  follows: 

Mr.  President,  I  am  directed  bv  the  House  of  Representatives  to 
communicate  to  the  Senate  the  following  resolution: 

• 

Rewired,  That  a  committee  of  five  be  appointed  to  go  to  the  Senate  and,  at  the  bar 
thereof,  in  the  name  of  the  House  of  Representatives  and  of  all  the  people  of  the 
United  States,  to  impeach  Charles  Swayne,  judee  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  of  high  crimes  and  misdemeanors  in  office, 
and  to  acquaint  the  Senate  that  the  House  of  Representatives  will  in  due  time  exhibit 
particular  articles  of  impeachment  against  him  and  make  good  the  same,  and  that 
the  committee  do  demand  that  the  Senate  take  order  for  the  appearance  of  said 
Charles  Swayne  to  answer  said  impeachment. 

The  Speaker  announced  the  appointment  of  Mr.  Palmer,  of  Pennsylvania;  Mr. 
Jenkins,  of  Wisconsin;  Mr.  Gillett,  of  California;  Mr.  Clayton,  of  Alabama,  and  Mr. 

Smith,  of  Kentucky,  members  of  said  committee. 

• 

The  Assistant  Sergeant-at-Arms  (B.  W.  Layton)  announced  the 
presence  of  the  committee  from  the  House  of  Representatives. 

The  Pbesidknt  pro  tempore.  The  Senate  will  receive  the  commit- 
tee from  the  House  of  Representatives. 

The  committee  from  the  House  of  Representatives  was  escorted  by 
the  Sergeant-at- Arms  (D.  M.  Ransdell)  to  the  area  in  front  of  the 
Vice-President's  desk,  and  its  chairman,  Mr.  Palmer,  said: 

Mr.  President,  in  obedience  to  the  order  of  the  House  of  Represent- 
atives, we  appear  before  you,  and  in  the  name  of  the  House  of  Repre- 
sentatives and  of  all  the  people  of  the  United  States  of  America  we  do 
impeach  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  of  high  crimes  and  misde- 
meanors in  office;  and  we  do  further  inform  the  Senate  that  the  House 
of  Representatives  will  in  due  time  exhibit  articles  of  impeachment 
against  him  and  make  good  the  same.  And  in  their  name  we  demand 
that  the  Senate  shall  tase  order  for  the  appearance  of  the  said  Charles 
Swayne  to  answer  the  said  impeachment. 

The  President  pro  tempore.  Mr.  Chairman  and  gentleman  of  the 
committee  of  the  House  of  Representatives,  the  Chair  begs  to  assure 
you  that  the  Senate  will  take  proper  order  in  the  premises,  notice  of 
which  will  be  given  to  the  House. 

The  committee  of  the  House  of  Representatives  thereupon  retired 

from  the  Chamber. 

>t  *  •  •  •  •  * 

Mr.  PiiATT  of  Connecticut,  Mr.  President,  I  present  a  resolution, 
for  which  1  ask  immediate  considemtion. 
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The  resolution  was  read,  considered  by  unanimous  consent,  and 
agreed  to,  as  follows: 

Besolved,  That  the  message  of  the  House  of  Representatives  relating  to  the  impeach- 
ment of  Charles  Swayne  1^  referred  to  a  select  committee  to  consist  of  five  Senators 
to  be  appointed  by  tKe  President  pro  tempore. 

The  President  pro  tempore  appointed  as  the  committee  Messrs.  Piatt, 
of  Connecticut;  Clark,  of  Wyoming;  Fairbanks,  Bacon,  and  Pettus. 


In  the  Senate,  December  16^  1904. 

Mr.  Platt,  of  Connecticut.  The  special  committee  appointed  to 
consider  the  message  of  the  House  relating  to  the  impeachment  of 
Charles  Swayne  submit  the  follotving  report,  and  ask  that  the  resolu- 
tion or  order  may  be  adopted. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Whereas  the  House  of  Representatives,  on  the  14th  day  of  December,  1904,  by  five 
of  its  members  (Mr.  Palmer,  of  Pennsylvania;  Mr.  Jenkins,  of  Wisconsin;  Mr.  Giilett, 
of  California;  Mr.  Clayton,  of  Alabama,  and  Mr.  Smith,  of  Kentucky),  at  the  bar  of 
the  Senate  impeacheid  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  of  high  crimes  and  misdemeanors  in  office, 
and  informed  the  Senate  that  the  House  of  Representatives  will  in  due  time  exhibit 
particular  articles  of  impeachment  a^inst  him  and  make  good  the  same;  and  like- 
wise demanded  that  the  Senate  take  order  for  the  appearance  of  the  said  Charles 
Swayne  to  answer  the  said  impeachment:  Therefore, 

Ordertdy  That  the  Senate  will,  according  to  its  standing  nile  and  orders  in  such 
cases  provided,  take  proper  order  thereon  (upon  the  presentation  of  the  articles  of 
impeachment),  of  which  due  notice  shall  be  given  to  tne  House  of  Representatives. 

Ordered,  That  the  Secretary  acquaint  the  House  of  Representatives  herewith. 


In  the  Senate,  January  21^  1905. 

A  message  from  the  House  of  Representatives,  by  Mr.  W.  J.  Brown- 
ing, announced  that  the  House  had  agreed  to  the  following  resolution: 

In  the  House  op  Representatives, 

January  £1^  1905. 

Resolved,  That  a  message  be  sent  to  the  Senate  to  inform  them  that  this  House 
have  appointed  Mr.  Palmer,  Mr.  Powers,  of  Massachusetts,  Mr.  Olmsted,  Mr.  Per- 
kins, Mr.  Clayton,  Mr.  De  Armond,  and  Mr.  Smith,  of  Kentucky,  managers  to  con- 
duct the  impeachment  against  Charles  Swayne,  judge  of  the  district  court  of  the 
United  States  in  and  for  the  northern  district  of  Florida,  and  have  directed  the  said 
managers  to  carry  to  the  Senate  the  articles  agreed  upon  by  this  House  to  be  exhib- 
ited in  mainieuance  of  their  impeachment  against  said  Charles  Swayne,  and  that 
the  Clerk  of  the  House  do  go  with  said  message. 

Mr.  PixATT,  of  Connecticut.  Mr.  President,  I  ask  permission  at  this 
time  to  submit  an  order,  and  I  ask  that  it  be  acted  upon. 

The  President  pro  tempore.  The  Senator  from  Connecticut  presents 
an  order,  and  asks  for  its  present  consideration.     It  will  be  read. 

The  order  was  read,  and  agreed  to,  as  follows: 

Ordered,  That  the  Secretary  inform  the  House  of  Representatives' that  the  Senate 
is  ready  to  receive  the  managers  appointed  by  the  House  for  the  purpose  of  exhibit- 
ing articles  of  impeachment  against  Charles  Swayne,  judge  of  the  district  court  of 
the  United  States  for  the  northern  district  of  Florida,  agreeably  to  the  notice  com- 
municated to  the  Senate. 

Mr.  Teller.  Mr.  President,  if  I  may  be  allowed  to  say  a  word,  1 
should  like  to  say  it  now,  for  I  believe  possibly  it  may  expedite  busi 
ness  in  the  future. 
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We  have  just  received  from  the  House  of  Representatives  notice 
that  we  are  to  enter  upon  an  impeachment  case.  I  am  utterly 
unacquainted  with  the  character  of  the  charges  made  against  this  judge, 
for  1  nave  read  only  one  of  them,  I  think.  I  expect  to  sit  here  as  a 
judge,  and  I  did  nofcare  to  prejudice  my  mind  in  favor  of  or  against 
the  judge  by  reading  the  matter  when  it  was  pending  in  another  place. 

It  is  our  duty  now,  under  the  rules  of  the  Senate,  to  proceed  immedi- 
ately with  this  imneachment.  I  have  heard  it  rumored  around  the 
Senate  Chamber  that  it  was  possible  we  might  postpone  it  until  the 
next  session.  There  can  be  no  support  found  for  that,  I  think,  either 
in  reason  or  in  precedent.  We  owe  it  to  this  jud^e  to  give  him  a  trial, 
in  order  that  if  he  is  not  guilty  he  may  be  acquitted.  We  owe  it  to 
the  people  of  the  district  over  which  he  presides  to  give  him  a  trial, 
in  order  that  if  he  is  guilty  he  ma)'  be  removed  from  office. 

Now,  the  rules  of  the  Senate  require  us  to  proceed,  and  to  proceed 
at  once.  Mr.  President,  for  one  1  am  going  to  insist  that  we  shall 
take  up  this  impeachment  case  and  proceed  with  it.  We  have  a  bill 
pending  here  that  I  do  not  suppose  anyone  on  this  floor  expects  to 
become  a  law.  There  is  little  interest  taken  in  it.  During  this  week, 
when  it  has  been  ably  discussed  here,  a  good  deal  of  the  time  there 
have  not  been  more  than  six  Senators  on  the  other  side  of  the 
Chamber  and  frequently  not  many  more  than  that  number  on  this 
side.  We  have  aiscussed  it  for  hours  here  without  a  quorum  in 
the  Senate.  No  one  has  attempted  to  delay  the  bill  unnecessarily 
or  unreasonably;  and  here  we  are  confronted  with  a  duty;  and  I  think 
the  dignity  and  decency  of  the  Senate  require  us  to  take  up  this  case 
and  dispose  of  it  at  the  earliest  day  possible. 

For  one  I  do  not  intend  that  a  measure  of  that  kind  shall  interfere 
with  this  hearing,  if  I  can  prevent  it.  We  shall  be  able  probably  to 
pass  the  appropriation  bills  while  we  are  conducting  the  case  and  in 
the  few  days  that  we  will  have  to  take  in  getting  ready.  We  must 
notify  the  party  who  is  impeached  that  he  may  come  here  and  put  in 
his  defense.  I  suppose  he  may  reasonably  ask  for  a  few  days  to  get 
ready  to  make  that  defense.  He  will  probably  appear  here  by  law- 
yers, because  the  impeaching  partv  will  appear  here  by  a  commission 
from  the  House.  1  wish  to  give  this  note  of  warning  to  the  Senator 
who  has  the  statehood  bill  in  charge.  1  say  that  measure  is  of  very 
little  consequence  compared  with*the  disposition  of  this  case; 

For  myself,  Mr.  President,  1  intend  to  submit  my  objections  to  the 
admission  of  Arizona  and  New  Mexico  as  one  State.  I  expect  to  sub- 
mit some  objection  to  the  immediate  annexation  of  the  Indian  Terri- 
tory to  Oklahoma.  I  should  be  delighted  to  vote  for  the  admission  of 
Oklahoma,  and  I  should  be  delighted  to  vote  for  the  admission  of  New 
Mexico  and  Arizona  as  separate  States.  If  the  dominant  party  in  the 
Senate  are  willing  to  admit  Oklahoma,  the  Government  reserving  the 
right  to  put  on  the  Indian  Territory  whenever  we  think  it  ought  to  go 
on,  and  are  willing  to  admit  New  Mexico  and  Arizona  as  separate 
States,  I  should  be  glad  to  join  in  that  effort.  I  should  like  to  vote 
for  the  admission  of  New  Mexico.  I  think  I  have  voted  for  its  admis- 
sion at  least  ten  or  twelve  times  in  the  least  twent3'-eight  years.  I  think 
it  ought  to  have  been  admitted  fully  fifty  years  ago. 

Mr.  Platt,  of  Connecticut.  Mr.  President,  1  do  not  know  that  this 
is  exactly  the  proper  time  to  discuss  the  proposed  impeachment  case. 
Certainly  I  think  there  will  be  a  future  time  when  it  will  perhaps  be 
more  proper  to  discuss  it    In  view  of  what  the  Senator  from  Colorado 
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said,  I  thought  I  would  not  let  the  moment  pass  without  assuring  him 
that  his  apprehensions  that  the  case  might  be  continued  to  another 
session  of  the  Senate  are  without  foundation.  AH  the  expres^sion  I 
have  heard  from  Senators  is  to  the  effect  that  we  ought  to  proceed  with 
it  and  conclude  it. 

Mr.  Teller.  I  was  not  alarmed  about  its  beinff  continued^  for  I 
know  that  can  not  be  done  by  law,  but  that  we  might  decline  to  pro- 
ceed to  try  the  case.  We  would  disgrace  ourselves  before  the  world 
if  we  declined  to  proceed  with  it. 

Mr.  Platt,  of  Connecticut.  I  do  not  think  the  Senator  need  have  any 
apprehension  on  that  point. 


In  THE  Senate,  January  S5^  1905. 

Mr.  Platt,  of  Connecticut.  Without  displacing  the  unfinished  busi- 
ness, I  ask  unanimous  consent  for  the  reference  of  the  resolution  which 
I  send  to  the  Chair. 

The  resolution  was  read,  and  referred  to  the  Committee  to  Audit 
and  Control  the  Contingent  Expenses  of  the  Senate,  as  follows: 

Resoh^d,  That  the  expenses  incident  to  the  impeachment  trial  of  Charies  Swayne, 
judge  for  the  northern  district  of  Flori<]a.  be  paid  from  the  contingent  fund  of  the 
Senate  upon  vouchers  approved  by  the  Sergeant-at-Arms. 


In  the  Senate,  Jamva/ry  £4"*  1905. 

At  12  o'clock  and  30  minutes  p.  m.  the  managers  of  the  impeachment, 
on  the  part  of  the  House  of  Representatives,  of  Judge  Charles  Swayne 
appeared  below  the  bar  of  the  Senate,  and  the  Assistant  Sergeant-at- 
Arms  (Alonzo  H.  Stewart)  announced  their  presence  as  follows: 

I  have  the  honor  to  announce  the  managers  on  the  part  of  the 
House  of  Representatives,  to  conduct  the  impeachment  agamst  Charles 
Swayne,  judge  of  the  United  States  district  court  for  the  northern 
district  of  Florida. 

The  President  pro  tempore.  The  managers  on  the  part  of  the 
House  will  be  received,  and  the  Sergeant-at-Arms  will  assign  them 
their  seats. 

The  managers  were  thereupon  escorted  by  the  Assistant  Sergeant- 
at-Arms  of  trie  Senate  to  the  seats  assigned  to  them  in  the  area  in  front 
of  the  Chair. 

The  President  pro  tempore.  The  Sergeant-at-Arms  will  make 
proclamation. 

The  Sergeant-at-Arms  (D.  M.  Ransdell)  made  proclamation  as  fol- 
lows: 

Hear  yel  Hear  yel  Hear  ye!  All  persons  will  keep  silence,  on  pain 
of  imprisonment,  while  the  House  of  Representatives  is  exhibiting  to 
the  Senate  of  the  United  States  articles  of  impeachment  against  Charles 
Swayne,  judge  of  the  district  court  of  the  United  States  for  the  north- 
ern district  of  Florida. 

Mr.  Manager  Palmer.  Mr.  President. 

The  President  pro  tempore.  Mr.  Manager. 

Mr.  Manager  Palmer.  The  managers  on  the  part  of  the  House  of 
Representatives  are  ready  to  exhibit  articles  of  impeachment  against 
Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the 
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northern  district  of  Florida,  as  directed  by  the  House,  in  the  words 
and  figures  following: 

Article  1.  That  the  said  Charles  Swayne,  at  Waco,  in  the  State  of  Texas,  on  the 
twentieth  day  of  April,  eighteen  hundred  and  ninety-seven,  being  then  and  there  a 
United  States  district  judge  in  and  for  the  northern  district  of  Florida,  did  then  and 
there,  as  said  judge,  make  and  present  to  R.  M.  Love,  then  and  there  being  the 
United  States  marshal  in  and  for  the  northern  district  of  Texas,  a  false  claim  against 
the  Government  of  the  United  States  in  the  sum  of  two  hundred  and  thirty  dollars, 
then  and  there  knowing  said  claim  to  be  false,  and  for  the  purpose  of  obtaining  pay- 
ment of  said  false  claim,  did  tlien  and  there,  as  said  judge,  make  and  use  a  certam 
false  certificate  then  and  there  knowing  said  certificate  to  be  false,  said  certificate 
being  in  the  words  and  figures  following: 

United  States  of  America, 

Northern  ]>U'tri€t  of  Texas,  sa: 

I,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  of 
Florida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Waco, 
in  the  northern  district  of  Texas,  twenty -three  days,  commencing  on  the  twentieth 
day  of  April,  eighteen  hundred  and  nmety-seven;  also,  that  the  time  engaged  in 
holding  said  court,  and.  in  going  to  and  returning  from  the  same,  was  twenty-three 
days,  and  that  my  reasonable  ex  nenses  for  travel  and  attendance  amounted,  to  the 

sum  of  two  hundred  and  thirty  dollars  and cents,  which  sum  is  justly  due  me 

for  such  attendance  and  travel. 

Chas.  Swayne,  Judge. 

Waco,  May  16,  1897, 

Received  of  R.  M.  Love,  United  States  marshal  for  the  northern  district  of  Texas, 
the  sum  of  two  hundred  and  thirty  dollars  and  no  cents,  in  full  payment  of  the  above 
account. 
$230.  Chas.  Swayne. 

when  in  truth  and  in  fact,  as  the  said  Charles  Swayne  then  and  there  well  knew, 
there  was  then  and  there  justly  due  the  said  Swayne  from  the  Government  of  the 
Un'ted  States  and  from  said  United  States  marshal  a  far  less  sum,  whereby  he  has 
been  guilty  of  a  high  crime  and  misdemeanor  in  his  said  office. 

Art.  2.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  nortnem  district  of  Florida, 
entered  upon  the  duties  of  his  ofiice,  and  while  in  the  exercise  of  his  office  as  judge, 
as  aforesaid,  the  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his  reasonable 
expenses  for  travel  and  attendance  when  lawfully  directed  to  hold  court  outside  of 
the  northern  district  of  Florida,  not  to  exceed  ten  dollars  per  diem,  to  be  paid  upon 
his  certificate  by  the  United  States  marshal  for  the  district  in  which  the  court  was 
held,  and  was  forbidden  by  law  to  receive  compensation  for  such  services.  Yet  the 
said  Charles  Swayne,  well  knowing  these  provisions,  falsely  certified  that  his  reason- 
al)le  expenses  for  travel  and  attendance  were  ten  dollars  per  diem  while  holding  court 
at  Tyler,  Texas,  twenty-four  days,  commencing  December  third,  nineteen  hundred, 
and  seven  days  going  to  and  returning  from  said  Tyler,  Texas,  and  received  therefor 
from  ths  Treasury  ofthe  United  States,  by  the  hana  of  John  Grant,  the  United  States 
marshal  for  the  eastern  district  of  Texas,  the  sum  of  three  hundred  and  ten  dollars, 
when  the  reasonable  exiHjnses  incurred  and  paid  by  the  said  Charles  Swayne  for 
travel  and  attendance  did  not  amount  to  the  sum  of  ten  dollars  per  diem. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  the  crime  of  obtaining  money  from  the 
United  States  by  a  false  pretense  and  of  a  high  misdemeanor  in  office. 

Art.  3.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
of  judge,  as  aforesaid,  was  entitled  by  law  to  be  paid  his  reasonable  expenses  for 
travel  and  attendance  when  lawfully  directed  to  hold  court  outside  of  the  northern 
<listrict  of  Florida,  not  to  exceed  ten  dollars  per  diem,  to  be  paid  upon  his  certificate 
by  the  United  States  marshal  of  the  district  in  which  the  court  was  held,  and  was 
forbidden  by  law  to  receive  any  compensation  for  such  services.  Yet  the  said  Charles 
Swayne,  well  knowing  these  provisions,  falsely  certified  that  his  reasonable  expenses 
for  travel  in  going  to  and  coming  from  and  attendance  were  ten  dollars  per  diem 
while  holding  court  at  Tyler,  Texas,  thirty-five  days  from  January  twelve,  nineteen 
hundred  and  three,  and  six  days  goint;  to  and  returning  from  said  Tyler,  Texas,  and 
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received  therefor  from  the  Treasury  of  the  United  States,  by  the  hand  of  A.  J.  Houston, 
the  United  States  marshal  for  the  eastern  district  of  Texas,  the  sum  of  four  hundred 
and  ten  dollars,  when  the  reasonable  expenses  of  the  said  Charles  Swayne  incurred 
and  paid  by  him  during  said  period  were  much  less  than  said  sum. 

Wherefore  the  said  Charles  Swayne,  jud^  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  obtaining  money  from  the  United  States  by 
a  false  pretense,  and  of  a  high  misdemeanor  in  office. 

Akt.  4.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
of  judge  as  aforesaid,  heretofore,  to  wit,  anno  Domini  eighteen  hundred  and  ninety- 
three,  did  unlawfully  appropriate  to  his  own  use,  without  making  compensation  to 
the  owner,  a  certain  railroad  car  belonging  to  the  Jacksonville,  Tampa  and  Key  West 
Railroad  Company,  for  the  purpose  of  transporting  himself,  his  family,  and  friends 
from  Guyencourt,  in  the  State  of  Delaware,  to  Jacksonville,  Florida,  the  said  railroad 
company  being  at  the  time  in  the  possession  of  a  receiver  appointed  by  said  Charles 
Swayne,  judge  as  aforesaid,  on  the  petition  of  creditors. 

The  said  car  was  supplieid  with  provisions  by  the  said  receiver,  which  were  con- 
sumed by  said  Swayne  and  his  friends,  and  was  provided  with  a  conductor  or  porter 
at  the  cost  and  expense  of  said  railroad  company,  and  with  transportation  over  con- 
necting lines.  The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the 
funds  of  the  said  Jacksonville^  Tampa  and  Key  West  Railroad  Company,  and  the 
said  Charles  Swayne,  acting  as  judge,  allowed  the  credit  claimed  by  the  said  receiver 
for  and  on  account  of  the  said  expenditure  as  a  part  of  the  necessary  expenses  of 
operating  said  road.  The  said  Charles  Swayne,  judge  as  aforesaid,  used  the  said 
property  without  making  compensation  to  the  owner,  and  under  a  claim  of  right,  for 
the  reason  that  the  same  was  in  the  hands  of  a  receiver  appointed  bv  him. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  a  high  misdemeanor  in  office. 

Art.  5.  That  tne  said  Charles  Swayne  was  duly  appointed,  commissioned,  and 
confirmed  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida, 
and  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of  his  office  of 
judge,  as  aforesaid,  heretofore,  to  wit,  anno  Domini  eighteen  hundred  and  ninety- 
three,  did  unlawfully  appropriate  to  his  own  use,  without  making  compensation  to 
the  owner,  a  certain  rail  road  car  belonging  to  the  Jacksonville,  Tampa  and  Key  West 
Railroad  Comi>any,  for  the  purpose  of  transporting  himself,  his  family,  and  friends 
from  Jacksonville,  Florida,  to  California,  said  railroad  t^ompany  being  at  the  time  in 
the  possession  of  a  receiver  appointed  by  the  said  Changs  Swayne,  judge  as  aforesaid, 
on  tne  petition  of  creditors. 

The  car  was  supplied  with  some  provisions  by  the  said  receiver^  which  were  con- 
sumed by  the  said  Swayne  and  hia  friends,  and  it  was  provided  with  a  porter  at  the 
cost  and  expense  of  the  railroad  company,  and  also  with  transportation  over  con- 
necting lines.  The  wages  of  said  porter  and  the  cost  of  said  provisions  were  paid  bv 
the  said  receiver  out  of  the  funds  of  the  Jacksonville,  Tampa  and  Key  W&st  Rail- 
road Company,  and  the  said  Charles  Swayne,  acting  as  judge  as  aforesaid,  allowed 
the  credits  claimed  by  the  said  receiver  for  and  on  account  of  the  said  expenditures 
as  a  part  of  the  necessary  expenses  of  operating  the  sud  railroad.  The  said  Charles 
Swayne,  judge  as  aforesaid,  used  the  said  property  without  making  compensation  to 
the  owner  under  a  claim  of  right,  alleging  that  the  same  was  in  the  hands  of  a 
receiver  appointed  by  him  and  ne,  therefore,  had  a  right  to  use  the  same. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  high  misdemeanor  in  office. 

Art.  6.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  juc^e  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  first  day  of  April,  anno  Domini  eighteen  hundred  and  ninety,  to 
serve  during  good  behavior,  and  thereafter,  to  wit,  on  the  twenty-second  day  of 
April,  anno  Domini  eighteen  hundred  and  ninety,  took  the  oath  of  office  and  assumed 
the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of  Saint 
Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district.  That  subsequently,  by  an  act  of  Congress  approved  the  twenty-third  of 
July,  anno  Domini  eighteen  hundred  and  ninety-K>ur,  the  boundaries  of  the  said  north- 
em  district  of  Florida  were  changed,  and  the  city  of  Saint  Augustine  and  contiguous 
territory  were  transferred  to  the  southern  district  of  Florida;  whereupon  it  became 
and  was  the  duty  of  the  said  Charles  Sway  ne.  to  change  his  residence  and  reside  in  the 
northern  district  of  Florida  and  to  comphr  with  the  five  hundred  and  fifty-first  sec- 
tion of  the  Revised  Statutes  of  the  United  States,  which  provides  that — 

"A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 

{>rovided.    Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
or  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor.'' 
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Nevertbelew  the  said  Charles  Swayne,  judge  aa  aforesaid,  did  not  aoauire  a  red- 
denoe,  and  did  not,  within  the  intent  and  meaning  of  said  act,  reside  in  his  said  dis- 
trict, to  wit.  the  northern  district  of  Florida,  from  the  twenty-third  day  of  Julv,  anno 
Domini  eighteen  hundred  and  ninety-four,  to  the  first  day  of  October,  anno  Domini 
nineteen  hundred,  a  period  of  about  six  ^ears. 

Wherefore  the  saia  Charles  Swayne,  ]udge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  hish  misdemeanor  in  office. 

Abt.  7.  That  the  said  Charles  Swavne,  having  been  duly  appointed  and  confirmed, 
was  commiasioned  district  judge  of  the  United  states  in  and  for  the  northern  district 
of  Florida  on  the  first  day  of  April,  anno  Domini  eighteen  hundred  and  ninety,  to 
serve  during  good  behavior,  and  thereafter,  to  wit,  on  the  twenty-second  day  of  April, 
anno  Domini  eighteen  hundred  and  ninety^  took  the  oath  of  office  and  assumed  the 
duties  of  his  appointment,  and  established  his  residence  at  the  cit^  of  Saint  Augustine, 
in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern  district 
That  subsequently,  by  an  act  of  Congress  of  the  United  States  approved  the  twenty- 
third  day  of  July,  anno  Domini  eighteen  hundred  ninety-four,  the  boundaries  of  the 
said  northern  district  of  Florida,  were  changed,  and  the  city  of  Saint  Augustine,  with 
the  contiguous  territory,  was  tnuisferred  to  the  southern  district  of  Florida,  where- 
upon it  became  and  was  the  duty  of  the  said  Charles  Swayne  to  change  his  residence 
and  reside  in  the  nothem  district  of  Florida,  as  defined  by  said  act  of  Congress,  and 
to  comply  with  section  five  hundred  and  fifty-one  of  the  Revised  Statutesof  the  United 
States,  wnidi  provides  that — 

^*A  district  ]udge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
tor  offending  against  this  provision  shall  be  deemed  guilty  of  a  hish  misdemeanor." 

Nevertheless,  the  said  Charles  Swayne,  judge  as  aforesaid,  totally  disregarding  his 
dutv  as  aforesaid,  did  not  acquire  a  residence,  and  within  the  intent  and  meaning  of 
saia  act  did  not  reside  in  his  said  district,  to  wit,  the  northern  district  of  Florida, 
from  the  twenty-third  day  of  July,  anno  Domini  eighteen  hundred  and  ninety-four, 
to  the  first  day  of  January,  anno  Domini  nineteen  hundred  and  three,  a  period  of 
about  nine  years. 

Wherefore,  the  said  Charles  Swayne,  jud^  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

Abt.  8.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  'a 
judge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  tne  twelfth  day  of 
November,  anno  Domini  nineteen  hundred  and  one,  at  the  dty  of  Pensacola,  in  the 
county  of  Escambia,  in  the  State  of  Florida,  did  maliciously  and  unlawfully  adjudge 
guilty  of  a  contempt  of  court  and  impose  a  fine  of  one  hundred  dollars  upon  and 
commit  to  prison  for  a  period  of  ten  days  E.  T.  Davis,  an  attorney  and  counselor  at 
law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high 
misdemeanor  in  office. 

Abt.  9.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judse  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Floriaa,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judee  aa  aforesaid,  to  wit,  while  performing  the  duties  of  a 
judge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  twelfth  day 
of  November,  anno  Domini  nineteen  hundred  and  one,  at  the  city  of  Pensacola,  in 
the  county  of  Escambia,  in  the  State  of  Florida,  did  knowingly  and  unlawfully 
adjudge  guilty  of  a  contempt  of  court  umI  impose  a  fine  of  one  hundred  dollars  upon 
and  commit  to  prison  for  a  period  of  ten  days  E.  T.  Davis,  an  attorney  and  coun- 
selor at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Cnarles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

Abt.  10.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  periorming  the  duties  of  a 
judge  of  a  circuit  court  of  tne  United  States,  heretofore,  to  wit,  on  the  twelfth  day 
of  November,  anno  Domini  nineteen  hundred  and  one.  at  the  city  of  Pensacola,  in 
the  county  of  Escambia,  in  the  State  of  Florida,  did  maliciously  and  unlawfully 
adjudge  guilty  of  a  contempt  of  court  and  impose  a  fine  of  one  hundred  dollars  upon 
and  commit  to  prison  for  a  period  of  ten  days  Simeon  fielden,  an  attorney  and  coun- 
selor at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 
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Wherefore  the  said  Charles  Swa^e,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  jud^,  and  was  and  is  guilty  of  an  abuse  of  judicial  power,  and  of  a*high 
misdemeanor  in  office. 

Art.  11.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  an<l  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  ofiiee,  and  while  in  the 
exercise  of  his  office  as  judpre  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
circuit  judge  of  the  United  States  heretofore,  to  wit,  on  the  twelfth  day  of  Novem- 
beTf  anno  Domini  nineteen  hundred  and  one,  at  the  city  of  Pensacola,  in  the  county 
of  Espambia,  in  the  State  of  Florida,  did  knowingly  and  unlawfully  adjudge  ffuilty  of 
contempt  of  court  and  impose  a  fine  of  one  hundred  dollars  upon  and  commit  to 
prison  for  a  period  of  ten  days  Simeon  Belden,  an  attorney  and  counselor  at  law,  for 
an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  ju<lge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power,  and  of  a  high 
misdemeanor  in  office. 

Art.  12.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
of  judge,  heretofore,  to  wit,  on  the  ninth  day  of  December,  anno  Domini  nineteen 
hundred  and  two,  at  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida, 
did  unlawfully  and  knowingly  adjudge  guilty  of  contempt,  and  did  commit  to  prison 
for  the  period  of  sixty  days,  one  W.  C.  O'lJeal,  for  an  alleged  contempt  of  the  dis- 
trict court  of  the  United  States  for  the  northern  district  of  Florida. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
offioe  of  jud^e,  as  aforesaid,  and  was  and  is  guilty  of  an  abuse  of  judicial  power,  and 
of  a  high  misdemeanor  in  office. 

And  the  House  of  Representatives  by  protestation,  saving  to  themselves  the  liberty 
of  exhibiting  at  any  time  hereafter  any  further  articles  of  accusation  or  impeach- 
ment against  the  said  Charles  Swayne,  jud^  of  the  United  States  court  for  the 
northern  district  of  Florida,  and  also  of  replymg  to  his  answers  which  he  shall  make 
unto  the  articles  herein  preferred  against  him,  and  of  offering  proof  to  the  same  and 
every  part  thereof,  and  to  all  and  every  other  article  or  accusation  or  impeachment 
which  shall  be  exhibited  by  them  as  the  case  shall  require,  do  demand  that  the  said 
Charles  Swayne  may  be  put  to  answer  the  high  crimes  and  misdemeanors  in  office 
herein  charged  against  him,  and  that  such  proceedings,  examinations,  trials,  and 
judgments  may  be  thereupon  had  and  given  as  may  be  agreeable  to  law  and  justice. 

J.  G.  Cannon, 
Speaker  of  the  House  of  Representatives. 
Attest: 

A.  McDowell, 

Qerk. 

The  articles  of  impeachment  were  handed  to  the  Secretary  of  the 
Senate. 

The  President  pro  tempore.  The  Senate  will  take  proper  order  in 
the  matter  of  the  impeachment  of  Judge  Swayne,  and  communicate  to 
the  House  of  Representatives  its  action. 

The  managers  thereupon  withdrew  from  the  Chamber. 

Mr.  Platt,  of  Connecticut.  I  submit  the  order  which  I  send  to  the 
desk  and  ask  that  it  be  now  considered. 

The  President  pro  tempore.  The  order  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  the  articles  of  impeachment  presented  this  day  by  the  House  of  Rep- 
resentatives be  printed  for  the  use  of  the  Senate. 

Mr.  Platt,  of  Connecticut.  I  submit  the  order  which  I  send  to  the 
desk,  for  which  I  ask  present  consideration. 

The  President  pro  tempore.  The  order  submitted  by  the  Senator 
from  Connecticut  will  be  read. 
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The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered^  That  at  2  o'clock  this  afternoon  the  Senate  will  proceed  to  the  coneidera- 
ation  of  the  articles  of  impeachment  of  Charles  Swayne,  judge  of  the  United  States 
district  coart  for  the  northern  district  of  Florida,  presented  this  day. 

Mr.  Fairbanks.  I  ask  for  the  present  consideration  of  the  order 
which  I  send  to  the  desk. 

The  President  pro  tempore.  The  order  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  a  committee  of  two  Senators  be  appointed  by  the  Chair  to  wait  upon 
the  Chief  Justice  of  the  United  States  and  invite  him  to  attend  in  the  Senate  Cham- 
ber at  2  o'clock  this  day,  to  administer  to  Senators  the  oath  re(}uired  by  the  Consti- 
tution, in  the  matter  of  the  impeachment  of  Charles  Swayne,  or  m  case  of  his  inability 
to  attend,  any  one  of  the  associate  justices. 

The  President  pro  tempore.  In  pursuance  of  the  order  just 
adopted,  the  Chair  appoints  as  the  committee  to  wait  on  the  Chief 
Justice  the  Senator  from  Indiana  [Mr.  Fairbanks]  and  the  Senator 
from  Georgia  [Mr.  Bacon]. 

The  President  pro  tempore.  Senators,  thirtv-two  or  thirty- three 
working  days  remain  of  this  short  session,  and  the  impeachment  trial 
of  Judge  Swayne  must  be  proceeded  witn  to  a  conclusion;  also  abso- 
lutely necessary  legislation  must  be  enacted.  The  duties  of  the  Pre- 
siding Officer,  whether  the  Senate  sit  as  a  court  or  as  a  legislative 
body,  will  be  very  aixiuous  and  exacting.  I  have  not  yet  quite  recov- 
ered from  my  recent  illness,  and  I  have  serious  doubts  whether  my 
strength  would  be  sufficient  to  perform  satisfactorily  to  you  or  to 
myself  these  double  duties. 

In  justice  to  the  Senate  sitting  as  a  court,  where  the  proceedings 
certainly  ought  not  te  be  delayed  or  interrupted,  and  to  myself,  I  ask 
that  the  Senate  will  select  a  Senator  to  preside  over  the  proceeding 
while  the  Senate  is  a  court,  and  that  I  be  permitted  to  preside  in  the 
legislative  and  executive  sessions. 

Mr.  Spoonee.  Mr.  President,  I  offer  the  following  resolution,  for 
which  I  ask  immediate  consideration. 

The  President  pro  t^pore.  The  Senator  from  Wisconsin  offers  a 
resolution,  which  will  be  read. 

The  resolution  was  read  as  follows: 

Resolved,  That  in  view  of  the  statement  just  made  to  the  Senate  by  the  President 
pro  tempore  of  his  inability,  because  of  recent  illness,  to  dischaiige  the  duties  of  his 
office,  other  than  those  involved  in  presiding  over  the  Senate  in  legislative  and  exec- 
utive session,  the  Hon.  Orviile  H.  Piatt,  Senator  from  the  State  of  Goruecticut,  be, 
and  he  is  hereby,  appointed  presiding  officer  on  the  trial  of  the  impeachment  of 
Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  of 
Florida. 

The  President  pro  tempore.  Is  there  objection  to  the  present  con- 
sideration of  the  resolution? 

The  resolution  was  considered  by  unanimous  consent  and  agreed  to. 
******* 

Mr.  Allison.  I  introduce  at  this  time  a  joint  resolution  and  ask 
that  it  may  be  read.  I  will  then  ask  unanimous  consent  that  it  be 
considered  now. 
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The  joint  resolution  (S.  R.  97)  providing  for  the  payment  of  the 
expenses  of  the  Senate  in  the  impeachment  trial  of  Charles  Swayne 
was  read  the  first  time  by  its  title  and  the  second  time  at  length,  as 
follows: 

Resolved^  etc,  That  there  be  appropriated  from  any  money  in  the  Treasury  not 
otherwise  appropriated  the  sum  of  $40^000,  or  so  much  thereof  as  may  be  necessary, 
to  defray  the  expenses  of  the  Senate  in  the  impeachment  trial  of  Charles  Swayne. 

The  President  pro  tempore.  Is  there  objection  to  the  considera- 
tion of  the  joint  resolution? 

There  being  no  objection,  the  joint  resolution  wa;^  considered  as  in 
Committee  of  the  Whole. 

The  joint  resolution  was  reported  to  the  Senate  without  amendment, 
ordered  to  be  engrossed  for  a  third  reading,  read  the  third  time,  and 
passed. 

Mr.  Platt,  of  Connecticut  ^t  2  o'clock  p.  m.).  It  may  be  a  mere 
matter  of  formality,  but  Rule  III  of  the  Rules  of  Procedure  and  Prac- 
tice in  the  Senate  when  sitting  on  impeachment  trials  provides  that  the 
Presiding  Officer  shall  administer  the  oath  therein  provided  to  the 
members  of  the  Senate  when  sitting  in  impeachment  trials.  I  ask 
unanimous  consent  that  the  rule  be  suspended. 

The  President  pro  tempore.  Is  there  objection  ?  The  Chair  hears 
none,  and  the  rule  is  suspended. 

The  presence  of  the  Chief  Justice  of  the  United  States,  Hon.  Mel- 
ville W.  Fuller,  was  announced  by  the  Assistant  Sergeant-at-Arms. 

The  Chief  Justice  entered  the  Senate  Chamber,  escorted  by  Mr. 
Fairbanks  and  Mr.  Bacon,  the  committee  appointed  for  the  purpose, 
and  was  conducted  by  them  to  a  seat  by  the  side  of  the  President  pro 
tempore. 

Mr.  Fairbanks.  Mr.  President,  the  committee  appointed  by  the  Sen- 
ate to  wait  upon  the  Chief  Justice  of  the  Supreme  Court  of  the  United 
States  and  request  him  to  administer  to  Senators  the  oath  required  by 
the  Constitution  in  the  matter  of  the  impeachment  of  Judge  Charles 
Swayne,  report  that  they  have  dischargea  that  duty.  The  Chief  Jus- 
tice of  the  Supreme  Court,  complying  with  the  request  of  the  Senate, 
is  now  present  in  the  Senate  and  ready  to  administer  the  oath  required 
to  be  administered  to  the  members  of  the  Senate  sitting  in  the  trial  of 
impeachments. 

The  Chief  Justice  administered  the  oath  to  the  President  pro  tem- 
pore as  follows: 

You  do  solemnly  swear  that  in  all  thinss  appertaining  to  the  trial  of  the  impeach- 
ment of  Charles  Swayne,  judge  of  the  district  court  of  the  United  States  for  the 
northern  district  of  Florida,  now  pending,  you  will  do  impartial  justice  according  to 
the  Constitution  and  laws.    So  help  you  God. 

The  President  pro  tempore.  The  Senator  from  Connecticut  will 
please  present  himself  as  Presiding  Officer  of  the  Senate  while  in  court 
and  take  the  necessary  oath. 

Mr.  Platt,  of  Connecticut,  advanced  to  the  Vice-President's  desk, 
and  the  oath  was  administered  to  him  b}'  the  Chief  Justice. 

The  President  pro  tempore.  The  Secretary  will  call  the  roll,  and 
as  their  names  are  called  Senators  will  present  themselves  at  the  desk 
in  groups  of  ten,  and  the  oath  will  be  administered  to  them. 

The  Secretary  called  the  names  of  Messrs.  Aldrich,  Al^er,  Allee, 
Allison,  Ankeny,  Bacon,  Bailey,  Ball,  Bard,  and  Bate,  and  uiese  Sena- 
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tors,  with  the  exception  of  Mr.  Aldrich,  advanced  to  the  area  in  front 
of  tne  Vice-President's  desk,  and  the  oath  was  administered  to  them 
by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Berry,  Beveridge,  Black- 
burn, Bumham,  Burrows,  Burton,  Carmack,  Clapp,  Clark,  of  Mon- 
tana, and  Clark,  of  Wyoming,  and  these  Senators,  with  the  exception 
of  Mr.  Blackburn^  Mr.  Burton,  and  Mr.  Clark,  of  Wyoming,  appeared, 
and  the  oath  was  administered  to  them  by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Clarke,  of  Arkansas, 
Clay,  Cockrell,  Ci»ne,  Culberson,  Cullom,  Daniel,  Depew,  Dick,  and 
Dietrich,  and  these  Senators,  with  the  exception  of  Mr.  Culberson, 
Mr.  Daniel,  and  Mr.  Depew,  appeared,  and  the  oath  was  administered 
to  them  by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Dillingham,  Dolliver, 
Dryden,  Dubois,  Elkins,  Fairbanks,  Foraker,  Foster,  of  Louisiana, 
Foster,  of  Washington,  and  Fulton,  and  these  Senators,  with  the 
exception  of  Mr.  Dryden  and  Mr.  Foster,  of  Washington,  appeared, 
and  the  oath  was  administered  to  them  by  the  Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Gallinger,  Gamble,  Gib- 
son, Gorman,  Hale,  Hansbrou^,  flaw  ley.  Hey  burn,  Hopkins,  and 
Kean,  and  these  Senators,  with  tne  exception  of  Mr.  Hawley,  appeared, 
and  the  oath  was  administered  to  them  by  the  Chief  Justice. 

Mr.  Platt,  of  Connecticut.  I  desire  to  announce  that  my  colleague, 
Mr.  Hawley,  is  detained  at  home  by  illness. 

The  Secretary  called  the  names  of  Messrs.  Kearns,  Kittridee,  Enox. 
Latimer,  Lodge.  Long,'  McComas,  McCreary,  McCumber,  and 
McEnery,  and  tnese  ^nators,  with  the  exception  of  Mr.  Enox, 
appeared,  and  the  oath  was  administered  to  them  by  the  Chief  Justice. 

Mr.  Penbose.  I  desire  to  announce  that  my  colleague  [Mr.  Enox] 
is  absent  from  the  city. 

The  Secretary  callea  the  names  of  Messrs.  McLaurin,  Mallory,  Mar- 
tin, Millard,  Mitchell,  Money,  Morgan,  Nelson,  Newlands,  and  Over- 
man, and  these  Senators,  with  the  exception  of  Mr.  McLaurin  and  Mr. 
Mitchell,  appeared,  and  the  oath  was  administered  to  them  by  the 
Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Patterson,  Penrose,  Per- 
kins, Pettus,  Platt  of  New  York,  Proctor,  Quarles,  Scott,  Simmons, 
and  Smooth  and  these  Senators,  with  the  exception  of  Mr.  Quarles  ana 
Mr.  Scott,  appeared,  and  the  oath  was  administered  to  them  by  the 
Chief  Justice. 

The  Secretary  called  the  names  of  Messrs.  Spooner,  Stewart,  Stone, 
Taliaferro,  Teller,  Tillman,  Warren,  and  Wetmore,  and  these  Senators, 
with  the  exception  of  Mr.  Tillman,  appeared,  and  the  oath  was  admin- 
istered to  them  by  the  Chief  Justice. 

Mr.  Latimer.  My  colleague  [Mr.  Tillman]  is  prevented  from  attend- 
ing the  session  of  the  Senate  on  account  of  sickness. 

Mr.  Daniel  appeared,  and  the  oath  was  administered  to  him  by  the 
Chief  Justice. 

Ml*.  Scott  appeared,  and  the  oath  was  administered  to  him  by  the 
Chief  Justice. 

Mr.  Eean.  My  colleague  pVIr.  Dryden]  is  necessarily  absent  from 
the  Senate. 

Mr.  Platt,  of  New  York.  I  beg  to  announce  that  my  colleague 
[Mr.  Depew  J  is  absent  from  the  city. 
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The  President  pro  tempore.  The  oath  has  been  administered  to  all 
Senators  who  are  now  present. 

Mr.  Bailey.  Mr.  President,  I  presume,  although  the  roll  was  not 
called,  so  that  Senators  could  answer  to  their  names,  nevertheless 
the  proper  officers  of  i}^e  Senate  have  recorded  the  Senators  who  are 
present  and  who  have  taken  the  oath,  and  that  it  will  appear  that  cer- 
tain Senators  have  not  ttiken  the  oath.  Among  those  Senators  is  my 
colleague  [Mr.  Culberson],  who  is  now  absent  m  attendance  upon  the 
legislature  of  the  State  of  Texas,  and  I  desire  that  announcement  to 
appear. 

The  President  pro  tempore.  Whenev^er  an  absent  Senator  shall 
announce  his  presence,  the  oath  will  be  administered  to  him. 

Mr.  Wetmore.  I  desire  to  announce  the  unavoidable  absence  of  my 
colleague  [Mr.  Aldrich]. 

The  Chief  rlustice  withdrew  from  the  Chamber,  escorted  by  Mr. 
Fairbanks  and  Mr.  Bacon. 

Mr.  Platt,  of  Connecticut.  Mr.  President,  in  order  that  the  record 
may  be  complete,  I  ask  that  the  names  of  those  Senator  who  have 
not  appearea  and  taken  the  oath  may  be  called. 

The  President  pro  tempore.  The  names  of  Senators  who  have  not 
taken  the  oath  will  now  be  called. 

The  Secretary  called  the  names  of  absent  Senators,  as  follows: 

Messrs.  Aldrich,  Blackburn,  Burton,  Clark,  of  Wyoming,  Culberson,  Depew,  Dry- 
den,  Foster,  of  Washington,  Hawley,  Knox,  McLaurin,  Mitchell,  Quarles,  and 
Tillman. 

The  President  pro  tempore.  The  Senator  from  Connecticut  [Mr. 
Platt]  will  now  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  thereupon  took  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  Senators,  the 
Senate  is  now  sitting  for  the  trial  of  the  impeachment  of  Charles 
Sway ne,  judee  of  the  u  nited  States  district  court  in  and  for  the  northern 
district  of  Florida. 

Mr.  Fairbanks.  Mr.  President,  I  offer  the  order  which  1  send  to 
the  desk,  and  ask  for  its  present  consideration. 

The  Presiding  Officer.  T4ie  order  submitted  by  the  Senator  from 
Indiana  will  be  read. 

The  order  was  read,  as  follows: 

Ordered^  That  the  Secretary  notify  the  House  of  Representatives  that  the  Senate  is 
now  organized  for  the  trial  of  articles  of  Impeachment  against  Charles  Swayne,  judge 
of  the  United  States  district  court  for  the  northern  district  of  Florida,  and  is  ready 
to  receive  the  managers  on  the  part  of  the  House  at  its  har. 

The  Presiding  Officer.  If  there  be  no  objection,  the  order  will 
be  now  considered.  The  question  is  on  its  adoption.  [Putting  the 
question.]  The  order  is  agreed  to.  The  Secretary  will  so  inform  the 
House  of  Representatives. 

Senators,  the  Chair  is  sure  it  will  not  be  out  of  place  for  him  to 
speak  of  the  absolute  importance  that  all  Senators  who  have  been 
sworn  shall  be  in  their  seats  during  the  entire  proceedings  of  the 
impeachment  trial.  Even  committee  work  ought  to  be  suspended 
during  the  hours  when  th^  impeachment  trial  shall  be  proceeding. 
The  Onair  thought  it  proper  to  speak  of  this  at  the  present  time  and 
to  express  the  hope  that  all  Senators  may  be  present  during  the  pro- 
ceedings. 
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At  2  o'clock  and  27  minutes  p.  m.  the  managers  of  the  impeachment 
on  the  part  of  the  House  of  Representatives  appeared  at  the  bar,  and 
their  presence  was  announced  by  the  Sergeant-at-Arms. 

The  Presiding  Officer,  The  Sergeant-at-Arms  will  conduct  the 
managers  to  the  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  conducted  to  the  seats  assigned  them  within  the 
space  in  front  of  the  Secretary's  desk. 

The  Presiding  Officer,  (jentlemen  managers,  the  Senate  is  now 
organized  for  the  trial  of  the  impeachment  of  Charles  Swayne,  United 
States  judge  in  and  for  the  northern  district  of  Florida. 

Mr.  Manager  Palmer  rose  and  said:  Mr.  President,  we  are  instructed 
by  the  House  of  Representatives,  as  its  managers,  to  demand  that  the 
Senate  shall  issue  process  against  Charles  Swayne,  district  judge  of  the 
United  States  in  and  for  the  northern  district  of  Florida,  that  he 
answer  at  the  bar  of  the  Senate' the  articles  of  impeachment  heretofore 
exhibited  by  the  House  of  Representatives  through  its  managers. 

Mr.  Fairbanks.  Mr.  President,  I  propose  the  order  which  1  send 
to  the  desk,  and  I  ask  for  its  immediate  consideration. 

The  Presiding  Officer.  The  order  will  be  read. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered,  That  a  summons  be  issued,  as  required  by  the  rules  of  procedure  and  prac- 
tice in  the  Senate  when  sitting  for  the  tnal  of  impeachment  of  Charles  Swayne, 
returnable  on  Friday,  the  27th  day  of  the  present  month,  at  1  o'clock  in  the  after- 
noon. 

Mr.  Fairbanks.  Mr.  President,  I  present  another  order,  which  I 
send  to  the  desk,  and  for  whi(*h  I  ask  immediate  consideration. 

The  order  was  read,  considered  by  unanimous  consent,  and  agreed 
to,  as  follows: 

Ordered^  That  the  Senate,  sitting  for  the  trial  of  impeachment  of  Charles  Swayn^ 
adjourn  until  Friday,  the  27th  instant,  at  1  o'clock  in  the  afternoon. 

The  Presiding  Officer.  The  order  having  been  agreed  to,  the 
Senate,  sitting  for  the  trial  of  the  impeachment,  stands  adjourned  until 
1  o'clock  on  i  riday,  the  27th  instant.  The  Senate  will  resume  its  legis- 
lative session. 

Mr.  Piatt,  of  Connecticut,  thereupon  vacated  the  chair,  which  was 

resumed  by  the  President  pro  tempore. 

*  *  *  •  •  *  * 

Mr.  Sfooner.  Mr.  President,  the  rules  of  the  Senate  governing  the 
sessions  of  the  Senate  when  it  is  sitting  in  the  trial  of  impeachments 
seem  to  draw  a  distinction  between  the  Presiding  Officer  of  the  Sen- 
ate and  the  Presiding  Officer  on  the  trial.     Rule  V  provides: 

V.  The  Presiding  Officer  shall  have  power  to  make  and  issue,  by  himself  or  by  the 
Secretary  of  the  Senate,  all  orders,  mandates,  writs,  and  precepts  authorized  by  these 
rules,  or  by  the  Senate,  and  to  make  and  enforce  such  other  regulations  and  orders 
in  the  premises  as  the  Senate  may  authorize  or  provide. 

The  forms  of  summonses  and  subpoenas  are  all  signed  bv  the  'Pre- 
siding Officer  of  the  Senate.  In  order  to  remove  all  possible  question 
as  to  who  shall  si^n  the  mandates  of  the  Senate,  including  subpoenas, 
I  offer  the  resolution  which  I  send  to  the  desk,  and  ask  unanimous  con- 
sent for  its  present  consideration. 

The  President  pro  tempore.  The  resolution  will  be  read. 
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The  Secretary  read  as  follows: 

Regolved,  That  the  Presiding  Officer  on  the  trial  of  the  impeachment  of  Chartee 
Swa;^ne,  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida,  be, 
and  is  hereby,  authorized  to  sign  all  orders,  mandates,  writs,  and  precepts  authorized 
by  the  rules  of  procedure  and  practice  in  the  Senate,  when  sittiag  on  impeachment 
trials,  and  by  the  Senate. 

The  President  pro  tempore.  Is  there  objection  to  the  present  con- 
sideration of  the  resolution?  The  Chair  hears  none,  and  the  resolu- 
tion is  before  the  Senate.  * 

Mr.  Bacon.  Before  the  resolution  is  agreed  to  I  should  like  to  ask 
the  Senator  from  Wisconsin  if  it  is  not  a  fact  that  throughout  the  rules 
there  is  some  ambiguity,  if  I  may  so  speak,  and  would  it  not  be  well 
to  make  Rule  V  broad  enough,  not  only  to  cover  the  particular  func- 
tion mentioned  in  that  rule,  but  all  other  duties  whicn  are  connected 
with  impeachment  trials  after  the  organization  of  the  court,  which  in 
the  rules  generally  are  delegated  to  the  Presiding  Officer,  without  stat- 
ing whether  he  is  the  Presiding  Officer  of  the  Senate  or  the  Presiding 
officer  of  the  court? 

Mr.  Spooner.  Mr.  President,  the  whole  matter  seems  to  me  to  be 
n  the  power  of  the  Senate.  The  Constitution  invests  each  House  with 
the  power,  without  limit,  to  make  its  own  rules  of  procedure.  Under 
the  Constitution  the  function  of  'trying  impeachment  cases  devolves 
upon  the  Senate,  and  the  provision  of  the  Constitution  must  be  con- 
strued as  authorizing  the  Senate  to  make  the  rules  which  it  may  deem 
necessary  for  the  proper  discharge  of  all  of  the  duties  and  functions 
devolved  upon  it  by  the  Constitution.  The  Senate  has,  I  think,  within 
itspower  and  with  perfect  propriety  under  the  circumstances,  appointed 
a  Senator  to  preside,  using  the  language  of  the  rule,  to  be  *'  the  pre- 
siding officer  on  the  trial."  That  clearTv  vests  in  him  the  functions,  as 
I  think,  of  passing  upon  the  admissibifity  of  evidence  and  upon  the 
t^arious  questions  which  may  arise  in  the  course  of  the  trial. 

This  question  is  one  which  must  be  determined  at  once,  for  a  sum- 
mons is  to  be  issued  to  Judge  Swayne  to  appear^  and  it  is  important, 
of  course,  that  there  shall  be  no  doubt  that  the  officer  signing  the  sum- 
mons has  the  power  to  do  so. 

The  rules  need  revision  anyway.  In  several  particulars  I  think  they 
are  a  little  inconsiHtent,  and  in  some  particulars  quite  blind. 

Mr.  Bacon.  And  in  others  quite  uncertain. 

Mr.  Spooner.  Yes.  But  there  is  no  time  now  to  enter  upon  a  revi- 
sion of  the  rules,  so  I  hope  the  Senator  will  allow  us  by  tnis  resolu- 
tion, which  clearly  covers  it,  to  meet  the  particular  necessity  which 
now  confronts  us. 

Mr.  Bacon.  Mr.  President,  I  recognize  fully  the  absolute  correct- 
ness of  everything  which  the  Senator  from  Wisconsin  has  stated. 

Mr.  Spooner.  If  the  Senator  will  allow  me  there 

Mr.  Bacon.  If  the  Senator  will  pardon  me,  I  do  not  wish  that  the 
remarks  I  have  so  far  made  should  be  misunderstood  by  others.  I  do 
not  disagree  with  him  in  anything  he  has  said;  on  the  contrary,  as  I 
have  stated,  I  recognize  fully  the  correctness  of  everything  which  he 
has  said.  Mv  purpose  was  not  to  interfere  in  any  manner  with  what 
it  is  proposea  to  do  by  his  amendment  to  the  rules,  but  knowing  the 
fact  of  their  ambiguity  and  uncertainty  and  conflicting  clauses,  it 
occurred  to  me  that  possibly  some  general  language  might  be  used 
which  would  not  only  cover  this  particular  necessity,  but  which  would 
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oover  all,  so  far  as  to  vest  within  the  power  of  the  Presiding  Officer 
on  the  trial,  whom  we  have  selected,  all  the  powers  which  are  exercised 
&fter  the  organization  of  the  court  and  which  are  conferred  under  the 
rxdes  generally  on  the  Presiding  Officer.  But  if  the  Senator  thinks 
t;hat  the  rule  originally  adopted,  by  which  we  conferred  certain  pow- 
ers upon  the  Senator  from  Connecticut  [Mr.  Piatt]  as  the  Presiding 
Officer,  are  sufficient  to  cover  the  general  features  which  I  have  in 
mind,  and  that  it  would  be  better  simply  to  have  this  specific  rule  as 
"to  this  specific  function,  of  course  I  will  not  urge  the  matter. 

Mr.  Sfooner.  It  is  my  impression.  Mr.  President,  that  there  is  no 
stbsolute  necessity  for  the  adoption  ox  this  resolution.  I  think  proba- 
bly ^'  the  Presiding  Officer  of  tne  Senate  "  means  ^^  the  Presiding  Officer 
of  the  Senate  sitting  as  an  impeachment  tribunal,"  but  there  is  a  ques- 
tion about  it. 

Now,  if  the  Senator  will  turn  to  Rule  VIl 

Mr.  Baoon.  I  have  it  before  me, 

Mf.  Spooneb.  It  provides: 

VII.  The  Preeiding  Officer  of  the  Senate  shall  direct  all  necessary  preparations  in 
the  Senate  Chamber,  and  the  Presiding  Officer  on  the  trial  shall  direct  all  the  forms 
of  proceedings  while  the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment, 
and  all  forms  during  the  trial  not  otherwise  spedall^r  provided  for.  And  the  Presid- 
ing Officer  on  the  trial  may  rule  all  questions  of  evidence  and  incidental  questions, 
which  ruling  shall  stand  as  the  judspnent  of  the  Senate,  unless  some  member  of  the 
Senate  shall  ask  that  a  formal  vote  oe  taken  thereon,  in  which  case  it  shall  be  sub- 
mitted  to  the  Senate  for  decision,  etc. 

Ordinarily  the  Presiding  Officer  of  the  Senate  would  be  the  Pre- 
siding Officer  of  the  trial. 

Mr.  Bagon.  If  the  Senator  will  pardon  me,  of  course  I  do  not  wish 
to  interfere  with  this  particular  order,  but,  as  we  have  the  subject 
before  us  for  the  moment,  I  may  say  the  difficulty  is  that  while  Rule 
Vn  iteelf  differentiates  between  the  Presiding  Officer  of  the  Senate 
and  the  Presiding  Officer  on  the  trial,  there  are  other  rules,  Rule 
y,  for  instance,  in  which  there  is  no  such  differentiation,  and  in*  which 
the  siniple  designation  '^Presiding  Officer"  is  had. 

Mr.  Spooneb.  The  resolution  I  nave  submitted  is  applied  to  Rule  Y • 
It  clears  Rule  V,  or  is  intended  to  do  so. 

Mr.  Bacon.  Rule  YII  speaks  of  the  Presiding  Officer  of  the  Senate 
and  of  the  Presiding  Officer  on  the  trial,  whereas  Rule  V  onl^y  speaks 
of  the  Presiding  Officer,  without  stating  which  one  it  is.  While  under 
some  proper  rule  of  construction  it  may  be  legitimate  to  draw  the  con- 
clusion which  the  Senator  does,  Rule  VU  does  make  that  clear.  It  is 
very  much  better,  in  my  opinion,  that  it  should  be  specified  rather  than 
left  to  a  question  of  construction,  but  I  do  not  insist  upon  it  at  this 
time.  I  quite  agree  with  the  Senator  that  the  rules  should  be  revised, 
but  this  is  not  the  proper  time  to  do  it.  We  can  get  along  with  what 
we  have  now. 

Mr.  Sfooner.  In  this  particular  matter  it  must  be  made  absolutely 
clear  that  if  one  is  summoned  or  subpoenaed  to  appear  and  refuses  to  do 
so,  it  is  necessary  that  there  shall  be  no  doubt  about  the  power  of  the 
officer  who  sent  the  process  to  sign  it. 

Mr.  Bacon.  "Hie  Senator  is  entirely  correct  in  that. 

Mr.  Spooner.  I  hope  the  resolution  may  be  passed  at  this  time. 

The  resolution  was  unanimously  agreed  to. 

8.  DodL  194,  6a-a 2 
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In  THE  Senate,  January  27^  1905. 

The  President  pro  tempore.  The  hour  of  1  o'clock,  to  which  the 
Senate  sitting  as  a  court  in  the  impeachment  of  Judge  Charles  Swayne 
adjourned,  has  arrived.  Will  the  Senator  from  Connecticut  [Mr.  Piatt] 
please  take  the  chair? 

Mr.  Piatt,  of  Connecticut,  thereupon  took  the  chair  as  presiding 
officer. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  make  the  open- 
ing proclamation. 

The  Sergeant-at-Arms.  Hear  ye!  Hearyel  Hearyel  All  persons 
are  commanded  to  keep  silence  on  pain  of  imprisonment  while  tne  Sen- 
ate of  the  United  States  is  sitting  for  the  trial  of  the  articles  of  im- 
peachment exhibited  by  the  House  of  Representatives  against  Charles 
Swayne,  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida. 

The  Presiding  Officer.  The  Secretary  will  now  call  the  names  of 
those  Senators  who  have  not  been  sworn,  and  such  of  those  Senators 
as  are  present  in  the  Chamber  will,  as  their  names  are  called,  advance 
to  the  desk  and  take  the  oath. 

The  Secretary  called  the  names  of  the  Senators  who  had  not  been 
heretofore  sworn,  whereupon  Senators  Blackburn,  Depew,  Dryden, 
Knox,  and  McLaurin  advanced  to  the  area  in  front  of  the  Secretary's 
desk,  and  the  oath  was  administered  to  them  by  the  Presiding  Officer. 

Mr.  Fairbanks.  I  offer  the  resolution  which  I  send  to  the  desk,  for 
which  I  ask  present  consideration. 

The  resolution  was  read,  considered  by  unanimous  consent,  and 
agreed  to,  as  follows: 

Resolved,  That  the  Secretary  inform  the  House  of  Representatives  that  the  Senate 
is  sitting  in  its  Chamber  and  ready  to  proceed  with  the  trial  of  the  impeachment  of 
Charles  Swayne. 

At  1  o'clock  and  7  minutes  p.  m.  the  Assistant  Sergeant-at-Arms 
announced  the  managers  on  the  part  of  the  House  of  Representatives. 

The  Presiding  Officer.  The  managers  will  be  admitted  and  con- 
ducted to  the  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  conducted  to  seats  provided  in  the  space  in  front 
of  the  Secretary's  desk  on  the  left  of  the  Chair,  namely:  Hon.  Henrv 
W.  Palmer,  of  Pennsylvania;  Hon.  Marlin  E.  Olmsted,  of  Pennsyl- 
vania; Hon.  James  B.  Perkins,  of  New  York;  Hon.  Henry  D.  Clay- 
ton, of  Alabama;  Hon.  David  A.  De  Armond,  of  Missouri,  and  Hon. 
David  H.  Smith,  of  Kentucky. 

At  1  o'clock  and  14  minutes  p.  m.  Hon.  Anthony  Higgins  and  Hon. 
John  M.  Thurston,  counsel  for  the  respondent,  Charles  Swayne,  entered 
the  Senate  Chamber  and  were  conducted  to  the  seats  assigned  them  in 
the  space  in  front  of  the  Secretary's  desk,  on  the  right  of  the  Chair. 

The  Presiding  Officer.  The  Secretary  will  read  the  minutes  of  the 
proceedings  of  the  last  session  of  the  Senate  while  sitting  in  the  trial 
of  the  impeachment  of  Charles  Swayne. 

The  Secretary  read  the  Journal  of  proceedings  of  the  Senate,  sitting 
for  the  trial  of  the  impeachment,  of  Tuesday,  January  24,  1905. 

The  Presiding  Officer.  The  Secretary  will  now  read  the  return  of 
the  Sergeant-at-Arms  to  the  summons  directed  to  be  served. 

The  Secretary  read  the  following  return  appended  to  the  writ  of 

summons: 

« 

The  fore^lng  writ  of  sommons,  addressed  to  Charles  Swavne,  and  the  fore^ing 
precept,  addresied  to  me,  were  duly  served  apon  the  said  Charies  Swayne  by  delivery 
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to  and  leavine  with  him  trae  and  attested  copies  of  the  same  at  1215  Tatnall  street, 
Wilmington,  Del.,  the  residence  of  Henry  G.  Swayne,  on  Tuesday,  the  24th  day  of 
January,  1905,  at  7  o'clock  and  45  minutes  in  the  afternoon  of  that  day. 

Daniel  M.  Ransdell, 
Sergeant-airArms  UnUed  Stales  Senate, 

The  Presiding  Ofticer.  The  Secretary  will  now  administer  to  the 
Seira^eant-at-Arms  an  oath  in  support  of  the  truth  of  his  return. 

The  Secretary  (Mr.  Charles  G.  Bennett)  administered  the  following 
oath  to  the  Sergeant-at-Arms: 

You,  Daniel  M.  Ransdell,  Seiigeant-at-Arms  of  the  Senate  of  the  United  States,  do 
solemnly  swear  that  the  return  made  by  you  upon  the  process  issued  on  the  24th  day 
of  January,  1905,  by  the  Senate  of  the  United  States  against  Charles  Swayne,  is  truly 
made,  ana  that  you  have  performed  such  service  as  uierein  described.  So  help  you 
God. 

The  Serge ANT-AT- Arms.  I  do  so  swear. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  make  procla- 
mation. 

The  Sergeant-at-Arms.  Charles  Swayne,  Charles  Swayne,  Charles 
Swayne,  judge  of  the  district  court  of  the  United  States  for  the  northern 
district  of  Florida:  Appear  and  answer  to  the  articles  of  impeachment 
exhibited  by  the  House  of  Representatives  against  you. 

Mr.  Higgins.  Mr.  President,  on  behalf  of  the  respondent,  Charles 
Swayne,  I  beg  to  enter  the  following  appearance: 

To  the  Honorable  the  Senate  of  the  United  States^  sitting  ew  a  Court  of 
Lnpeachraent : 

1,  Charles  Swayne,  judge  of  the  district  court  of  the  United  States 
in  and  for  the  northern  district  of  Florida,  now  present  in  the  city  of 
Washington,  having  been  served  with  a  summons  to  be  in  the  city  of 
Washington  on  the  27th  day  of  January,  1905,  at  1  o'clock  afternoon, 
to  answer  certain  articles  of  impeachment  presented  against  me  by  the 
honorable  the  Hoase  of  Representatives  of  the  United  States,  do  hereby 
enter  my  appearance  by  my  counsel,  Anthony  Higgins  and  John  M. 
Thurston,  who  have  my  warrant  and  authority  therefor,  and  who  are 
instructed  by  me  to  ask  this  court  for  a  reasonable  time  for  the  prepa- 
ration of  my  answer  to  said  articles. 

Charles  Swayne. 

Dated  at  Washington,  D.  C,  this  27th  day  of  January,  A.  D.  1905. 
I  ask  that  this  be  filed,  and  I  submit  a  copy  for  the  managers. 
The  Presiding  Officer.  It  will  be  placed  on  file. 
Mr.  Thurston.  On  behalf  of  the  respondent  we  make  the  following 
motion: 

In  the  Senate  of  the  United  States,  sitting  as  a  court  of  impeachment. 
The  United  States  of  America  v;.  Charles  Swayne.  Upon  articles  of 
impeachment  presented  by  the  House  of  Representatives  of  the 
United  States  of  America. 

The  respondent,  bv  his  counsel,  now  comes  and  moves  the  court  to 
grant  him  the  period  of  seven  days  in  which  to  prepare  and  present 
his  answer  to  the  articles  of  impeachment  presented  against  him  nerein. 

Anthony  Higgins. 
John  M.  Thurston. 
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Mr.  Fairbanks.  Mr.  President,  I  move  the  adoption  of  the  order 
which  I  sent  to  the  desk. 

The  Presiding  Offioer.  The  Senator  from  Indiana  moves  the 
adoption  of  an  order,  which  will  be  read. 

Tne  order  was  read  and  agreed  to,  as  follows: 

Ordered,  That  the  respondent  present  his  answer  to  the  artidee  of  impeachment  at 
12  o'clock  and  30  minutes  post  meridian  on  the  3d  day  of  February  next 

Mr.  Manager  Palmer.  I  move  the  adoption  of  the  order  which  I 
Bend  to  the  Secretary's  desk  to  be  read. 
The  Presiding  Officer.  The  proposed  order  will  be  read. 
The  Secretary  read  as  follows: 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sergeant-at-Arms  by  the  roanagera 
and  the  respondent,  who  shall  be  subpoenaed  by  him  to  appear  on  the  10th  day  of 
February,  at  1  o'clock  post  meridian. 

Ordered,  That  l^e  cause  shall  be  opened  and  the  trial  proceed  on  the  13th  day  of 
February,  at  1  o'clock  post  meridian,  unless  otherwise  ordered. 

The  Presiding  Officer.  Senators,  are  you  ready  for  the  question 
on  the  adoption  of  the  order  presented  by  the  managers  on  tne  part 
of  the  House? 

Mr.  Thurston.  Mr.  President 

Mr.  Manager  Palmer.  I  move  the  adoption  of  the  order. 

Mr.  Fairbanks.  The  reading  of  the  order  was  not  distinctly  heard, 
and  I  ask  that  it  may  be  again  read  for  the  information  of  the  Senate. 

The  Presiding  Officer.  The  proposed  order  will  again  be  read. 

The  Secretar}'^  again  read  the  order. 

Mr.  Thurston.  Mr.  President,  on  behalf  of  the  respondent  we  desire 
to  say  that  we  have  had  in  mind  the  important  public  business  that 
must  necessarily  be  transacted  by  the  Senate  between  now  and  the 
expiration  of  the  session  on  the  4th  of  March,  and  we  are  disposed  in 
every  way  consistent  with  the  interests  of  our  client  to  assist  the  Sen- 
ate in  expnediting  this  trial.  And  for  our  part,  while  we  are  not  here 
in  the  attitude  of  objecting  to  any  order  that  the  Senate  may  seek  to 
make,  we  see  no  reason  why  the  trial  might  not  proceed  just  as  well 
on  the  10th  day  of  February  as  on  the  13th. 

Mr.  Fairbanks.  Mr.  President,  1  ask  for  a  division.  Two  orders 
are  proposed.     I  ask  that  the  first  may  be  first  considered. 

The  Presiding  Officer.  The  request  of  the  Senator  from  Indiana 
is  entirely  within  the  rules  of  the  Senate.  The  Secretary  will  read  the 
first  division  of  the  proposed  order. 

The  Secretary  read  as  follows: 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sergeant-at-Arms  by  the  managers 
and  the  respondent,  who  shall  be  subpcenaed  by  him  to  appear  on  the  lOth  day  of 
February,  at  1  o'clock  p.  m. 

Mr.  Bacon.  Mr.  President,  in  order  that  Senators  may  vote  intelli- 
gently upon  the  order,  I  suggest  that  it  might  be  profitable  for  the 
managers  to  state  to  us  the  reason  why  it  is  not  practicable  to  proceed 
on  the  10th,  if  such  reason  there  be. 

The  Presiding  Officer.  The  first  division  of  the  order  is  now  under 
consideration,  providing  that  the  witnesses  be  directed  to  appear  on 
the  10th. 

Mr.  Bacon.  I  did  not  catch  the  reading.  I  withdraw  the  suggestion 
until  after  the  pending  question  is  disposed  of. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  first 
part  of  the  order,  which  has  been  read. 
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Mr.  Bailey.  Mr.  President,  it  does  not  seem  to  me  that  there  can 
be  any  good  reason  why  the  managers  on  the  part  of  the  House  can 
not  be  ready  to  procc^  with  this  trial  on  the  3d  day  of  February 
instead  of  the  13tn.  Without  intending  the  slightest  criticism  of  the 
managers,  or  the  House  itself,  I  beg  to  remind  this  court  that  for  sev- 
eral months  the  House  has  pursue<l  through  its  committees,  this  inves- 
tigation, and  I  am  perfectly  sure  that  the  managers  on  the  part  of 
the  House  know  at  this  moment  all  of  the  important  facts  involv^ed  in 
this  controversy. 

This  investigation  was  proposed  and  directed  by  the  House  quite  a 
year  a^o,  or  almost.  The  accused  has  been  through  all  the  allegations 
and  all  the  testimony  against  him,  and  within  one  week  from  to-day, 
it  seems  to  me,  the  Senate,  sitting  as  a  courts  could  reasonably  expect 
both  sides  to  be  ready  to  proceed. 

If  this  trial  is  delayed  until  the  13th  of  February  we  will  witness 
the  spectacle,  to  say  the  least  not  gratifying,  of  the  Senate  being  forced 
either  to  hurry  with  this  solemn  and  impoi'tant  duty  or  neglect  some 
of  its  legislative  functions.  Unless  the  managers  on  the  part  of  the 
House  are  willing  to  say  that  they  could  not  prepare  to  proceed  with 
the  trial  of  this  case  upon  the  day  when  Judge  Swayne  makes  his 
answer,  I  should  prefer — 1  should  almost  insist — that  we  enter  upon 
the  trial  then  instead  of  on  the  10th,  as  suggested  by  some,  or  on  the 
13th,  as  proposed  by  the  managers  on  the  part  of  the  House. 

I  sincerely  hope  that  the  managers  on  the  part  of  the  House  will 
feel  warranted  in  saying  that  they  will  be  ready  to  proceed  upon  the 
very  day  when  Judge  Swayne  shall  make  his  answer. 

Mr.  Spooner.  Mr.  President,  if  the  answer  of  the  respondent  is  to 
be  exhibited  to  the  Senate  on  the  3d  day  of  February,  it  would  be 
undue  haste  and  perhaps  injustice  to  the  managers  to  require  them  to 
proceed  to  trial  on  that  day.  The  practice  is,  and  in  this  case  it  may 
veiy  easily  be  a  necessity,  that  the  managers  of  the  House  will  desire 
to  file  a  replication  to  the  answer.  They  will  not  have  had  opportu- 
nity to  peruse  it  until  the  3d.  They  should  have  opportunity  to  con- 
sider it  and  to  prepare  such  pleadings  in  reply  to  it  as  they  may  be 
advised.  So  1  think  they  ought  not  to  be  required  to  proceed  to  trial 
on  the  same  day  that  the  answer  of  the  respondent  is  presented  to  the 
Senate. 

Mr.  Bailey.  I  suggest  to  the  Senator  from  Wisconsin  that  we  would 
proceed  with  the  trial  within  the  meaning  of  that  term,  and  if  the 
managers  on  the  part  of  the  House  desire  to  have  one  day  or  two  days 
to  make  such  reply  as  they  might  deem  necessary,  the  court  could 
then  allow  it.  1  object  merely  to  the  delay  of  ten  days  or  the  delay 
of  one  week  after  the  answer  is  made  being  ordered  now.  Undoubt- 
edly if  the  court  entered  upon  the  trial  on  the  3d  day  of  February  and 
the  managers  on  the  part  of  the  House  should  ask  for  time  to  reply 
to  the  answer  of  Judge  Swayne,  no  Senator  would  doubt  the  propriety 
and  justice  of  allowing  it.  But  they  might  only  want  one  day,  or  they 
might  only  want  two  days;  and  it  seems  to  me  that  we  would  save 
time  by  ordering  the  trial  to  begin  then,  because  by  such  order  it  does 
not  necessarily  mean  that  the  testimony  shall  be  taken  either  that  or 
the  following  day. 

Mr.  Manager  Falmer.  Mr.  President,  on  behalf  of  the  managers  I 
wish  to  state  that  under  the  order  which  has  alread}'^  been  made  the 
respondent  has  until  the  8d  day  of  February  to  answer.    The  mana- 
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gers  will  be  obliged  to  submit  any  replication  or  exception  or  demur- 
rer that  they  may  see  tit  to  prepare  to  the  House  for  its  adoption. 
We  shall  ask  at  least  two  days  or  perhaps  three  days  for  that  purpose. 
That  will  run  the  time  over  until  the  6th  day  of  February.  Then 
probably  an  argument  will  occur  on  the  replication  or  on  the  exceptions 
or  on  the  demurrer  or  on  whatever  pleadmg  the  managers  may  see  tit 
to  tile.. 

Of  course  it  is  not  supposed  that  the  proceedings  in  this  case  will 
be  suspended  until  the  13th.  It  is  supposed  that  between  the  3d  and 
the  13th  the  issues  will  be  framed  and  the  pleadings  settled.  No 
lawyer  can  undertake  to  prepare  a  case  until  the  pleadings  are  settled, 
until  he  knows  what  issues  he  has  to  meet.  We  are  not  aware  and  we 
can  not  foretell  what  answer  the  respondent  will  make  in  this  case. 
If  the  pleadings  are  settled  by  the  6th  of  February  and  the  witnesses 
are  subpoenaed  to  appear  on  the  10th,  and  it  is  ordered  that  the  case 
shall  be  opened  and  tne  witnesses  examined  on  the  13th,  that  will  give 
the  managers  from  the  10th  to  the  13th  to  examine  their  witnesses 
and  to  arrange  in  an  orderly  way  so  that  the  case  may  be  adequately 
and  properly  presented  to  the  Senate. 

That  IS  the  thought  which  the  managers  had  in  presenting  this 
order.  I  wish  to  state  that  the  time  is  as  short  as  it  possibly  can  be. 
The  managers  can  not  get  ready  any  sooner  than  that,  and  there  will 
be  nothing  gained  by  forcing  a  trial  before  that  date. 

Mr.  Blackburn.  Mr.  President,  in  order  that  the  Senate  may  be 
informed  just  here  on  what  seems  to  me  to  be  an  essential  matter,  I 
want  to  know  whether  we  are  to  understand  from  the  managers  of  the 
House  that  every  pleading  that  the  managers  are  to  prepare,  whether 
in  the  nature  of  a  reply  to  an  answer  or  a  demurrer  or  exception — all 
of  these  preliminarj'  pleadings — must,  in  the  judgement  of  the  man- 
agers, be  by  them  submitted  to  the  House  and  approved  before  they 
have  authority  to  tile,  and  proceed  here  if 

Mr.  Manager  Palmer.  Mr.  President 

Mr.  Blackburn.  Will  the  manager  allow  me  for  just  a  moinent? 
1  will  complete  the  question,  because  I  rise  simply  to  get  the  informa- 
tion that  seems  to  me  necessary. 

My  understanding  of  it  is  that  the  members  of  the  House  who  con- 
stitute the  committee  of  managers  are  assumed  to  be  lawyers.  Else,  I 
take  it,  they  would  not  have  been  selected  by  the  House.  I  may  be 
entirely  in  error,  but  my  understanding  is  that  when  the  House  selected 
them  and  clothed  them  with  the  duty  of  representing  the  House  in  the 
prosecution  of  these  charges  they,  and  not  the  House,  were  charged 
with  the  preparation  of  the  pleadings  and  the  bringing  of  this  case  to 
trial,  and  that  they  have  already  the  authority  of  the  House.  1  do  not 
understand — though,  as  1  have  said,  I  may  be  entirely  in  error — that 
they  must  go  back  and  get  additional  authority  in  the  nature  of 
approval  of  every  step  that  they  take  in  the  discharge  of  the  dut}^  which 
the  House  has  put  upon  them  as  its  managers  and  representative  in  the 
prosecution  of  this  impeachment. 

Mr.  Manager  Palmer.  In  answer  to  the  Senator  from  Kentucky,  I 
will  say  that  we  are  proceeding  in  strict  accordance  with  all  the  prece- 
dents, from  the  tirst  impeachment  trial  ever  had  in  the  Senate  down  to 
the  last  trial  that  was  had,  namely,  that  of  William  W.  Belknap,  Sec- 
retary of  War.  The  managers  have  always  consulted  the  House  as  to 
the  form  of  pleadings,  especially  the  replication.     The  House  prepares 
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the  articles,  the  House  votes  on  the  articles,  and  necessarily  there 
must  be  submitted  to  the  House  any  replication  or  exceptions  or 
demurrer  that  the  managers  may  prepare.  We  only  follow  the  prece- 
dents; and  while  it  may  be  a  very  violent  presumption  that  the  mana- 
gers are  lawyers,  we  at  least  are  lawyers  enough  to  follow  precedent. 

The  Presiding  Officer.  The  Chair  wishes  to  observe  at  this  point 
that  he  doubts  the  propriety  of  debate  between  Senators  and  the  man- 
agers of  the  impeachment  on  the  part  of  the  House.  He  does  not 
speak  positively  upon  that  question,  not  having  had  an  opportunity 
to  examine  the  precedents. 

Mr.  Fairbanks.  We  understand  that  the  order  which  the  managers 
of  the  House  have  asked  for  can  not  properly  be  put  by  them,  and  I 
suppose  it  is  the  proper  practice  to  regard  the  order  offered  as  a 
request.  I  offer,  upon  the  request  of  the  managers  of  the  House,  for 
present  consideration  the  order  which  I  send  to  the  desk. 

The  Presiding  Officek.  The  order  will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sereeant-at-Arms  by  the  man- 
agers and  the  respondent,  who  shall  be  subpoenaed  by  him  to  api)ear  on  the  10th 
day  of  February,  at  1  o'clock  p.  m. 

The  Presiding  Officer.  Senators,  are  you  ready  for  the  question? 

Mr.  Teller.  Let  the  order  be  read  again. 

The  Presiding  Officer.  The  Senator  from  Colorado  calls  for  the 
further  reading  of  the  proposed  order. 

The  Secretary  again  read  the  order. 

Mr.  Bailey.  Mr.  President,  I  move  to  strike  out  the  word  "tenth" 
and  to  insert  *' third."  I  may  be  permitted  to  say  in  support  of  the 
motion  that  the  very  practice  suggested  by  the  managers  of  the  House, 
of  reporting  back  to  the  House  such  replication,  answer,  or  demurrer 
as  they  may  see  fit  to  recommend,  emphasizes  the  necessity  of  the 
Senate  proceeding  with  this  trial  at  the  earliest  possible  day. 

The  Presiding  Officer.  The  Senator  from  Texas  moves  to  amend 
the  proposed. order  as  will  be  stated. 

The  bBCRETARY.  In  the  last  line  it  is  proposed  to  strike  out  the 
word  '* tenth"  and  insert  "third;"  so  as  to  read  ''the  3d  day  of  Feb- 
ruary." 

Mr.  Bacon.  I  should  like  to  inquire  of  the  managers,  through  the 
Chair,  whether  there  is  any  difficulty  in  the  witnesses  being  summoned 
to  appear  and  their  obe3'ing  the  summons  by  the  3d? 

Tne  Presiding  Officer.  The  managers  will  respond. 

Mr.  Manager  Palmer.  Mr.  President,  I  should  say  it  would  be 
practically  a  physical  impossibility  to  get  the  witnesses  here  by  the  3d. 
They  are  in  Florida  and  in  Texas  and  in  Louisiana,  and  by  the  ordinary 
courses  of  travel  at  this  season  it  would  be  practically  impossible  for 
the  Sergeant-at-Arms  to  go  there,  ascertain  where  the  witnesses  are, 
summon  them,  and  bring  them  here  by  the  3d. 

Secondly,  it  would  be  of  no  use  at  all  to  get  them  here  on  the  3d; 
we  could  not  do  anything  with  them,  because  the  pleadings  will  not 
have  been  settled  on  the  3d.  The  3d  of  February  is  the  day  when  the 
respondent  is  to  put  in  his  answer. 

The  House  will  ask,  and  I  suppose  under  the  practice  will  receive, 
some  time  to  file  a  replication.  There  is  no  use  to  have  the  witnesses 
here  until  after  the  pleadings  are  settled,  certainly,  and  it  seems  to  me 
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to  be  a  reasonable  request  that  the  managers  should  have  a  few  minutes 
after  the  witnesses  get  here  to  prepare  for  the  trial. 

Mr.  Bailet.  Mr.  President,  m  view  of  the  statement  by  the  mana- 
gers of  the  Hou^e  that  it  would  be  a  physical  impossibility  to  summon 
mese  witnesses  and  have  them  here  by  the  3d,  1  withdraw  the  amend- 
ment which  I  proposed. 

The  Pbesidinq  Officer.  The  amendment  is  withdrawn.  The  ques- 
tion is  on  agreeing  to  the  ord^r. 

The  order  was  agreed  to. 

Mr.  Fairbanks.  I  move,  Mr.  President,  that  the  Senate  sitting  for 
the  trial  of  the  impeachment  adjourn  until  Friday,  the  3d  day  of  Feb- 
ruary next,  at  half  past  12  o'clock  postmeridian. 

The  motion  was  agreed  to;  and  (at  1  o'clock  and  40  minutes  p.  m.) 
the  Senate,  sitting  for  the  trial  of  the  impeachment,  adjourned  until 
Friday,  February  3,  1905,  at  12.30  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  counsel  for  the 
respondent  withdrew  from  the  Chamber. 

The  President  pro  tempore  resumed  the  chair. 

Mr.  Bailet.  Mr.  President,  a  moment  ago,  when  the  Senate  was 
sitting  as  a  court,  it  was  doubted  if  the  managers  on  the  part  of  the 
House  are  permitted  under  the  rules  to  make  a  motion.  My  own 
opinion  is  that  nobody  but  a  Senator  can  make  a  motion  to  be  voted 
on  by  the  Senate,  but  it  would  be  a  most  anomalous  situation  if  an 
attorney  in  any  kind  of  a  court  could  not  make  motions  before  that 
court  to  be  acted  on  by  that  court.  And  for  my  own  guidance — I  am 
sure  that  other  Senators  are  in  much  the  same  frame  of  mind — I  should 
like  to  have  that  question  settled.  If  it  would  be  proper,  1  should  like 
to  have  the  Judiciary  Committee  report,  or  if  the  oenate  prefers,  a 
special  committee,  what  have  been  the  practice  and  the  precedents  in 
that  respect. 

It  would  be  awkward,  te  say  the  least  of  it,  if  the  managers  on  the 

krt  of  the  House  in  a  trial  of  this  kind  should  have  to  solicit  some 

inator  to  make  a  motion  which  they  thought  necessary  to  the  pre- 
sentation of  their  case. 

Mr.  Bacon.  I  will  state  that  which  will  recall  to  the  recollection  ot 
the  Senator  from  Texas  a  fact  possibly  he  has  forgotten.  The  Senate 
already  has  a  special  committee  appointed  for  the  purpose  of  consider- 
ing all  questions  of  that  kind. 

Mr.  Bailey.  That  had  escaped  my  mind;  and  as  there  is  a  special 
conunittee  of  that  kind  of  course  that  special  committee  will  be  pre- 
pared to  report  on  it.  I  should  dislike  to  see  the  Senate  again  meet 
as  a  coui*t  without  some  understanding  as  to  the  power  of  the  mana- 
gers on  the  part  of  the  House  or  counsel  on  the  part  of  Judge  Swayne. 
Without  having  looked  at  the  precedents  at  all,  my  impression  would 
be  that  they  would  be  entitled  to  make  the  same  motions  to  this  court 
tHat  any  attorney  would  be  in  any  other  court. 

The  President  pro  tempore.  There  is  a  select  committee,  of  which 
the  Senator  from  Connecticut  [Mr.  Piatt]  is  chairman,  and  undoubt- 
edly, the  attention  of  that  committee  having  been  called  to  this  ques- 
tion, the  Senate  will  be  advised  by  it* 
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In  the  Senate,  Fehruary  5, 1905. 

The  Pbesident  pro  tempore  (at  12  o'clock  and  30  minutes  p.  m.). 
The  hour  has  arrived  to  which  the  Senate  sitting  as  a  court  of 
impeachment  adjourned,  and  the  Senator  from  Connecticut  will  please 
take  the  chair. 

Mr.  Piatt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Oppicbr  (Mr.  Platt,  of  Connecticut).  The  Senate 
is  now  sitting  for  the  trial  of  the  impeachment  of  Charles  Swayne.  a 
judge  of  the  United  States  in  and  for  the  northern  district  of  Floriaa. 
The  Sergeant-at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  proclamation  as  follows: 

Hear  ^e!  Hear  yel  Hear  vel  All  persons  are  commanded  to  keep  silence,  on 
pain  of  imprisonment,  while  the  Senate  of  the  United  States  is  sitting  for  the  trial  of 
the  articles  of  impeachment  exhibited  by  the  House  of  Representatives  of  the  United 
States  2^pun8t  Charles  Swavne,  judge  of  the  district  court  of  the  United  States  in  and 
for  the  northern  district  of  Florida. 

The  Presiding  Officer.  The  following  Senators  who  are  now  pres- 
ent and  who  have  not  been  heretofore  sworn  will  please  present  them- 
selves in  front  of  the  desk  to  receive  the  oath:  Mr.  Quarles,  Mr. 
Culberson,  and  Mr.  Foster,  of  Washington. 

Mr.  Quarles,  Mr.  Culberson,  and  Mr.  Foster,  of  Washington, 
advanced  to  the  area  in  front  of  the  Secretary's  desk,  and  the  Presid- 
ing Officer  administered  to  them  the  following  oath: 

You  do,  each  of  vou,  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of 
the  impeachment  of  Charles  Swayne,  judge  in  and  for  the  northern  district  of  Florida, 
now  pending,  you  will  do  impartial  justice,  according  to  the  Constitution  and  laws. 
8o  help  you  God. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  notify  the 
managers,  if  they  are  in  waiting,  that  the  Senate  is  ready  to  proceed. 

At  12  o'clock  and  32  minutes  p.  m.  the  managers  on  the  part  of  the 
House  of  Representatives  were  announced,  and  they  were  conducted 
by  the  Assistant  Sergeant-at-Arms  to  the  seats  assigned  them  in  the 
area  in  front  of  the  Secretary's  desk. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  also  notify  the 
counsel  for  the  respondent. 

Mr.  Anthony  Higgins  and  Mr.  John  M.  Thurston,  counsel  for  the 
respondent,  entered  the  chamber  and  were  assigned  to  the  seats  pro- 
vided for  them  in  the  area  in  front  of  the  Secretary's  desk. 

The  Presiding  Officer.  The  Journal  of  the  proceedings  of  the  last 
session  of  the  Senate  sitting  for  the  trial  of  the  impeachment  of  Charles 
Swayne  will  now  be  read. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  as  a  court  on 
Friday,  January  27,  1905,  was  read  and  approved. 

Mr.  Bacon.  Mr.  President,  I  am  instructed  by  the  special  committee 
of  the  Senate  in  the  present  impeachment  case  to  submit  an  order 
relative  to  the  procedure  in  this  case,  which  it  is  requested  may  have 
present  consideration  and  be  adopted. 

The  Presiding  Officer.  The  proposed  order  will  be  read  by  the 
Secretary. 

The  Secretary  read  as  follows: 

Ordered,  That  in  all  matters  relating  to  the  procedure  of  the  Senate  sitting  in  the 
trial  of  the  impeachment  of  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  in  and  for  the  northern  district  of  Florida,  whether  as  to  form  or  otherwise, 
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the  managers  on  the  part  of  the  House,  or  the  counsel  representing  the  respondent, 
may  submit  a  request  or  application  orally  to  the  Presiding  Ofti<*er,  or,  if  required  by 
him  or  requested  by  any  Senator,  shall  submit  the  same  in  writing. 

In  all  matters  relating  immediately  to  the  trial,  such  as  the  admission,  rejection, 
or  striking  out  of  evidence,  or  other  questions  usoaliy  arising  in  the  trial  of  causes  in 
courts  of  justice,  if  the  mana^rs  or  counsel  for  the  respondent  desire  to  make  any 
application,  request,  or  objection,  tlie  same  shall  be  addressed  directly  to  the  Pre- 
siding Officer  and  not  otherwise. 

It  shall  not  be  inonier  for  any  Senator  to  engage  in  colloquy  or  to  address  ques- 
tions either  to  the  managers  on  the  part  of  the  House  or  the  counsel  for  the  respond- 
ent, nor  shall  it  be  in  order  for  Senators  to  address  each  other,  but  they  shall  address 
their  remarks  directly  to  the  Presiding  Officer. 

The  Presiding  Officer.  The  SeDator  from  Georgia  asks  unani- 
mous consent  for  the  immediate  consideration  of  the  order  which  has 
just  been  read.  Is  there  objection?  [A  pause.]  If  not,  shall  it  be 
adopted?     [Putting  the  question.]    The  order  is  agreed  to. 

Mr.  Spooner.  Mr.  President,  as  the  order  is  to  opemteas  a  suspen- 
sion, during  the  time  of  this  trial,  of  general  rules  of  the  Senate  upon 
the  subject  of  impeachment^  I  think  the  record  should  show  what  the 
fact  is — that  the  order  was  unanimously  adooted. 

The  Presiding  Officer.  The  Presiding  (Jfficer  will*  state  that  the 
resolution  was  unanimously  adopted.  Are  counsel  for  the  respondent 
ready  to  proceed  'i 

Mr.  Thurston.  Mr.  President,  counsel  for  the  respondent  now  come, 
and  for  answer  of  said  Charles  Swayne  under  impeachment  herein  say: 

In  the  Senate  of  the  United  States,  sitting  as  a  court  of  impeachment. 

The  United  States  op  America  \  Upon  articles  of  impeachment  presented  by  the 

V.  >     House  of  Representatives  of  the  United  States 

Charles  Swayne.  )     of  America. 

And  the  paid  Charles  Swayne,  named  in  said  articles  of  impeachment,  comes  before 
the  honorable  Senate  of  the  United  States,  sitting  as  a  court  of  impea^'hment,  and 
says  that  this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the 
first  of  said  articles  of  impeachment  so  exhibited  and  presented  against  him,  because, 
he  says,  the  facts  set  forth  in  said  first  article  do  not,  if  true,  constitute  an  impeach- 
able high  crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable 
Senate  of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  first  article, 
the  said  respondent  saving  to  himself  all  ad  vantages  of  exception  to  said  first  article, 
for  answer  thereto  saith: 

He  admits  that  on  the  20th  day  of  April,  1897,  at  Waco,  in  the  State  of  Texas, 
acting  as  United  States  judge  in  and  for  the  northern  district  of  Florida,  he  made 
and  presented  to  K.  N.  Ix>ve,  the  United  States  marshal  in  and  for  the  northern  dis- 
trict of  Texas,  the  certificate  in  writing  as  set  forth  in  the  said  first  article,  and  did 
then  and  there  receiv^from  the  said  R.  N.  I^ve,  United  States  marshal  as  aforesaid, 
the  sum  of  $230  in  full  payment  of  the  account  certified  to  as  aforesaid,  and  the 
respondent  says  that  he  then  and  there  believed,  and  still  believes  and  insists,  that, 
unaer  the  true  meaning  and  intent  of  the  statutes  of  the  United  States  allowing  the 
expenses  of  a  district  judge  of  the  United  States  for  travel  and  expenses  while  hold- 
ing court  outside  of  his  own  district,  the  said  claim  was  just  and  in  strict  accordance 
with  the  provisions  of  the  law  of  Congress  in  that  resi)ect  enacted;  and  he  denies 
that  he  then  and  there  knew  or  believed  said  claim  to  be  false,  as  set  forth  in  said 
article;  and  he  denies  that  he  signed  and  presented  the  said  cerlificiite  for  the  pur- 
pose of  obtaining  payment  of  any  false  claim;  and  he  denies  that  he  then  and  there 
made  and  used  a  ftilse  certificate  knowing  or  l)elieving  said  certificate  to  be  false,  all 
as  alleged  in  said  first  article;  and  he  denies  that  he  then  and  there  knew  or  believed 
that  there  was  then  and  there  justly  due  him  a  far  less  sum  than  the  sum  specified 
in  the  said  certificate,  all  as  alleged  and  charged  in  the  said  first  article. 

And  further  answering,  respondent  says  that  at  the  time  he  made  and  pretenteil 
the  said  certificate  he  had  been,  by  order  of  the  circuit  judge  of  the  United  Statc»s  of 
the  fifth  judicial  circuit,  ordered  and  directed,  as  provided  by  law%  to  leave  the 
northern  <listrict  of  Florida  and  proceed  to  the  city  of  Waco,  in  the  northern  <ii8- 
trict  of  Texas,  and  there  hold  court  at  said  place,  the  same  being  outside  of  his  own 
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district;  and  he  pays  that  the  Btatement  made  in  said  certificate  in  that  resjpect  was 
and  is  true,  and  that  he  was  ne<'eFFarily  absent  from  the  said  northern  district  of 
Florida  in  attendance  upon  and  holding  court  in  the  said  northern  district  of  Texas 
twenty-three  days,  commencing  on  the  20th  day  of  April,  1897,  as  set  forth  and 
specified  in  the  said  certificate,  and  the  said  certificate  is  in  that  and  all  other 
respects  true. 

Respondent,  further  answering,  says  that  at  and  before  the  time  of  proceeding  to 
the  said  northern  district  of  Texas,  under  direction  and  order  of  the  circuit  judge  of 
the  said  circuit,  as  he  was  lawfully  bound  to  do,  and  at  the  date  of  the  making  and 
presentation  of  the  said  certificate  to  the  said  United  States  marshal,  he  was  cogni- 
zant of  and  knew  the  provisions  of  section  596  of  the  Revised  Statutes  of  the  United 
States,  and  of  the  repealing  act  relating  thereto,  to  wit,  paragraph  2  of  chapter  133 
of  the  act  of  Congress  of  March  3,  A.  D.  1881 ;  that  he  was  also  cognizant  of  and 
knew  the  provisions  of  the  act  of  Congress  of  June  11,  1896,  relating  to  the  compen- 
sation of  judges  for  expenses  for  attendance  and  travel  while  outside  of  their  respec- 
tive districts  engaged  in  holding  tennsof  the  United  States  courts;  and  in  the  making 
of  said  certificate  and  in  the  setting  forth  of  the  amount  of  his  necessary  expenses 
for  travel  and  attendance  outside  of  his  district,  at  the  said  United  States  court  hekl  at 
Waco,  Tex. ,  it  became  his  duty  to  construe  the  said  last  specified  act  of  Congress;  and  he 
says  that  to  the  best  of  his  judgment,  and  in  an  honest  effort  to  reach  a  true  con(;lusion 
as  to  the  construction  and  intent  and  meaning  thereof,  he  reached  the  conclusion  and 
judgment  that  under  the  true  construction,  intent,  and  meaning  of  the  said  act  it-  was 
intended  by  the  Congress  of  the  United  States  that  an  allowance  of  $10  per  day  should 
be  made  to  the  said  judges  for  the  expenses  of  travel  and  attendance  while  holding 
court  outside  of  their  districts,  as  a  fixed  and  definite  allowance,  and  as  a  reasonable 
compensation  to  them,  and  each  of  them,  for  their  necessiiry  expenses  for  such  travel 
and  attendance;  and  respondent  says  that,  so  honestly  Ijelieving  it  to  be  the  true 
construction  and  intent  and  meaning  of  the  said  act,  that  he  was,  under  the  law, 
entitled  to  certify  and  receive  from  the  Treasury  of  the  Unite<l  States  his  compensa- 
tion for  reasonable  expenses  for  attendance  and  travel  at  the  rate  of  |10  per  day  as 
a  li<)uidated  sum,  and  with  the  honest  l)elief  that  he,  this  respondent,  was  entitled 
to  colle<!t  and  receive  from  the  United  States  the  sum  of  $10  per  day  as  aforesaid,  and 
to  certify  the  said  sum  of  $10  per  day  as  his  reasonable  expenses  for  travel  and  attend- 
ance, this  respondent  made  and  presente<l  the  said  certificate  as  set  forth  in  said 
article,  and  received  the  sum  of  money  therein  certified;  and  he  here  and  now 
insists  that  the  construction  so  honestly  placed  by  him  upon  the  said  provision 
of  law  aforesaid  was  the  true  construction,  intent,  and  meaning  of  the  same,  as  the 
same  was  intended  to  be  expressed  by  the  Congress  of  the  United  States  in  the 
enactment  thereof;  and  he  insists  that  he  was  entitled  to  the  said  compensation  of 
$10  per  day  for  newssary  expenses  of  travel  and  attendance  while  holding  court  out- 
side of  his  district,  without  being  required  to  determine  or  ascertain  at  the  time  of 
making  naid  certificate  as  to  whether  or  not  said  sum  of  $10  had  actually  been  paid 
out  by  him  on  each  and  every  of  said  days,  or  as  to  whether  or  not  he  Had  actually 
incurml  on  each  and  every  of  said  days  expenses  to  the  full  amount  of  $10;  and 
respondent  denies  expressly  that  he  well  knew  that  he  was  forbidden  by  law  to 
receive  compensation  at  said  rate,  but  he  says  he  honestly  believed  at  the  time  he 
executed  said  certificate  and  received  said  moneys  that  he  was  lawfully  entitled  to 
80  certify  and  receive  the  same. 

Respondent  says  that  he  is  fortified  and  confirmed  in  his  honest  belief  that  the 
construction  so  placed  by  him  upon  the  said  provision  allowing  him  reasonable 
expenses  for  travel  and  attendance  while  holding  court  outside  of  his  own  district 
was  and  is  right,  and  that  he  was  entitle<l  to  certify  to  and  receive  from  the  United 
States  the  amount  of  $10  per  day,  as  afonsaid,  by  the  fact  that,  as  he  is  informed 
and  verily  believes,  and  as  the  records  of  the  Treasury  Department  will  show,  that 
many  of  the  circuit  judges  of  the  United  States  had  long  prior  to  said  time  placed  a  sim- 
ilar construction  upon  section  8  of  an  act  of  Congress  approved  March  3, 1891,  entitled 
*'An  act  to  establish  circuit  courts  of  apt)eals  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  United  States,  and  for  other  purfjoses," 
which  section  8  provided,  in  terms  similar  to  the  b^^  of  Cnnjjrress  under  and  by  vir- 
tue of  which  he  so  certified  to  his  reasonable  expenses  for  travel  and  attendance  at 
the  rate  of  $10  per  day,  for  an  allowance  to  said  circuit  judges  of  their  "reasonable 
expenses  for  travel  and  attendance,  not  to  exceed  $10  per  day,*'  while  attending  cir- 
cuit courts  of  appeals  held  at  any  place  other  than  wnere  the  judges  so  certifying 
might  reside,  and  by  the  further  fact,  as  he  is  informed  and  verily  believes,  anii  aa 
the  records  of  the  Treasury  Department  will  show,  that  since  the  enactment  of  the 
law  hereinbefore  referred  to,  allowing  the  district  judges  their  reasonable  expenses  for 
travel  and  attendance  not  excee<ling  $10  per  day,  and  at  times  both  prior  and  sub- 
sequent to  the  date  when  he  made  his  said  certifiate  and  received  the  said  sum  of 
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money  therein  specified,  many  of  said  district  judges  had  placed  a  similar  constrac- 
tion  upon  the  said  provision  of  law  as  the  one  placM  thereon  by  this  respondent  and 
bereinoefore  stated. 
.  And  respondent  says  that  he  attaches  to  this,  his  answer  to  the  said  article  1,  copies 
of  certificates  of  the  Honorable  the  Secretary  of  the  Treasury,  marked,  respectively^, 
Exhibits  A,  et  seq.,  and  asks  that  the  same  be  accepted  and  taken  as  a  part  of  this 
his  answer  to  the  t>aid  article  1. 

Respondent  further  says  that  he  is  informed  and  yerily  believes,  and  he  alleges 
that  the  records  of  the  Treasury  Department  will  show,  that  at  all  times  sinoe  me 
enactment  by  Congress  of  the  several  provisions  hereinbefore  referred  to,  allowing  to 
the  several  judges  of  the  courts  of  the  United  States  their  reasonable  expenses  for 
travel  and  attendance  at  the  rate  of  $10  per  day,  many  of  the  said  judges  of  the 
United  States  courts  have,  from  year  to  year  and  up  to  the  present  time,  continued 
in  their  said  oonHtruction  of  the  true  intent  and  meaning  of  the  said  several  proyisions, 
and  have  certified  to  and  received  from  the  Government  of  the  United  States  the 
said  sum  of  $10  per  day  for  each  and  every  day  wherein  they  were  attending  courte 
at  other  places  than  within  their  own  circuits  and  districts  as  their  lawful  allowanv« 
for  reasonable  expenses  for  travel  and  attendance. 
Whereby  respondent  alleges  that  the  said  construction  so  placed  by  him  upon  the 

Sroyision  of  the  said  statute  had  become,  by  the  contemporaneous  judgment  and 
ecision  of  many  of  the  judges  of  the  courts  of  the  United  States,  the  true  and 
accepted  construction,  intent,  and  meaning  of  said  provision. 

Respondent  further  savs  that  the  various  acts  of  appropriation  of  the  Congress  of 
the  United  States  made  from  time  to  time,  after  full  aebate  and  with  full  knowledge 
of  the  construction  which  had  been  placed  upon  the  said  act,  as  will  more  fully 
appear  from 'the  proceedings  and  debates  in  Congress  in  connection  with  the  said 
appropriations,  further  show  that  the  construction  and  true  meanins  and  intent  of 
the  said  acts  of  Congress  hereinbefore  referred  to  were  and  are,  as  judged  and  deter- 
mined by  this  reHpondent  and  by  many  T)f  the  judges  of  the  courts  of  the  United 
States,  as  hereinbefore  set  forth. 

Respondent  further  sa3rs  that  up  to  the  time  chai^ges  were  presented  against  him  in 
the  House  of  Representatives  for  alleged  violation  of  the  said  provisions  no  suggestion 
or  intimation  had  ever  reached  him,  emanating  from  any  of  the  judges  of  the  courts 
of  the  United  States,  that  the  construction  so  placed  by  nim  upon  the  said  provision 
was  not  the  true  construction,  or  that  it  did  not  represent  the  true  intent  and  mean- 
ing of  said  act;  notwithstanding;  the  fact,  as  respondent  is  informed,  and  verily 
believes,  that  the  auditing  and  other  officials  of  the  United  States  Treasury  and  many 
of  the  judges  of  the  courts  of  the  United  States  well  knew  and  understood  that  the 
said  construction,  so  placed  upon  the  said  provision  by  this  respondent,  was  the 
same  construction  generally  placed  thereon  by  thesaid  juclgesof  theUnited  States  and 
by  the  officials  of  we  United  States  having  in  charge  the  inspection  and  allowance  of 
said  accounts;  and  respondent  alleges  the  fact  to  be  that  in  all  his  acts  and  doings  in 
the  premises,  and  in  tne  making  of  said  certificate  and  receiving  of  said  money  as 
charged  in  said  article  1,  he  acted  honestly,  conscientiously,  and  as  he  believed,  and 
still  believes,  in  the  conscientious  performance  of  his  duties,  and  in  accordance  with 
the  true  construction,  intent,  and  meaning  of  said  provision. 

Respondent  further  says  that  even  if  it  shall  be  held  and  determined  that  the  said 
construction  of  the  said  provision  as  to  its  true  intent  and  meaning  was  erroneous,  and 
not  in  law  a  correct  construction  of  the  true  intent  and  meaning  of  the  same,  never- 
theless it  is  manifestly  apparent  that  the  wording  of  said  provision  is  such  that  the 
same  might  and  could,  m  the  exercise  of  an  honest,  conscientious,  and  impartial 
judicial  consideration  of  the  same,  be  fairly  held  to  mean  what  this  respondent  deter- 
mined and  believed  it  meant  when  he  was  called  upon,  as  aforesaid,  to  construe  the 
same,  and  to  decide  as  to  what  he  should  certify  to  the  United  States  as  his  reason- 
able expenses  for  travel  and  attendanc!e  while  holding  court  outside  of  his  own  dis- 
trict; and  respondent  says  that  his  action,  determination,  and  adjudication  in  that 
respect  were  free  from  any  purpose  or  desire  to  defraud,  or  to  certify  to  or  receive 
from  the  United  States  any  other  or  greater  compensation  than  he  was  by  law  justly 
entitled  to,  and  that  all  his  actions  in  the  premises  were  without  any  unlawiul  or 
fraudulent  purpose  or  intent  to  deceive  or  aefraud  the  Government  of  the  United 
States;  and  he  should  not  be  adjudged  guilty  of  a  high  crime  or  misdemeanor  against 
the  United  States  upon  the  allegations  set  forth  in  the  said  first  article. 
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Exhibit  A. 

Statement  shouing  amounts  paid  to  United  States  circuit  judges  as  expenses  claimed  whiU 
aUending  ciicuU  courts  of  appeals  avxty  from  their  residences^  and  amounts  paid  to 
United  States  district  judges  as  expenses  claimed  while  holding  court  out  of  their  own  dis- 
trictSf  or  while  aUending  circuit  courts  of  appeals  away  from  their  residences^  said  courts 
being  in  the 

Fifth  Oibcuit.  — /ti/y  i,  190S,  to  June  SO,  1908. 


Name  of  marshal. 


W.H. 

W.H. 

Chas. 

Chaa. 

Chas. 

Chas. 

Chas. 

Chas. 

Chas. 

Chas. 

Chas. 

Chtts. 

Chan. 

Chas. 

Chas. 

Chas. 

A.J. 

A.J. 

A.J. 

A.J. 

D.  N. 

G.  il. 


Johnion.. 
.Johnson.. 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Fonielien 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Fontelieu 
Houston .. 
Houston.. 
Houston . . 
Houston . . 
cjooper . . . 
Green .... 


Account 
No. 


89901 
89901 
90562 

»ai62 

9U562 
90562 
9.'>551 
9&551 
95551 
95651 
95551 
95551 
96827 
96827 
96827 
96827 
91439 
98964 
93964 
93964 
92609 
93r>36 


Place  of  halding  court. 


Atlanta,  Ga , 

Atlanta,  Ga 

New  Orleans,  La.., 
New  Orleans,  La... 
New  Orleans,  La... 
New  Orleans,  La.., 
New  Orleans,  La... 
New  Orlean.*!,  La... 
New  Orleuns,  \a... 
New  Orleans,  1.a... 
New  Oreans,  La... 
New  Orleanii,  La... 
New^  Orleans,  La. . , 
New  Orleans,  I^a... 
New  Orleans,  I  a... 
New  Orleans,  La.., 

Paris,  Tex 

Paris,  Tex , 

Tyler,  Tex , 

Paris,  Tex , 

Birni  Ingham,  Ala . 
Fort  Worth,  Tex.. 


Number 
of  days. 


20 
18 
47 
47 
37 
17 
88 
83 
90 

5 
14 
64 
11 
12 
12 
41 

2 

8 
41 

8 
81 

7 


Name  of  judge. 


A.P.  McConmlck. 

D.D.  Shelby 

D.D.Shelby 

Aleck  Boarman.. 

D.  A.  Pardt« 

E.R.Meek 

D.A.Pardee  ...*.. 
A.  P.  McCormlck 

D.  D.Shelby 

E.  R.  Meek 

VV.  T.  Newman  .. 
Aleck  Boarman.. 
D.  A.  Pardee 

D.  D.  Shelby 

A.  P.  McCormick 
Aleck  Boarman.. 

E.  R.  Meek 

E.  R.  Meek 

Charles  Swayne. . 

E.  R.  Meek 

H.  T.  Toulmln  . . . 
D.  E.  Bryant 


Amount 
paid. 


9200.00 
180.00 
470.00 
470.00 
370.00 
170.00 
880.00 
830.00 
900.00 

50.00 
140.00 
640.00 
110.00 
120.00 
120.00 
410.00 

20.00 

80.00 
410.00 

20.00 
810.00 

85.00 


Treasury  Departmbnt, 
Washingtony  D.  C,  January  S8,  1905. 

I  certify  that  the  foregoing  is  a  correct  statement  from  accounts  on  file  in  this 
Department 

L.  M.  Shaw, 
Secretary  of  the  IVeasury. 
0.  G.  T. 


Exhibit  B. 

Statement  shoioing  amounts  paid  to  United  Stales  circuit  judges  as  expenses  claimed  while 
attending  circuit  courts  of  appeals  away  from  their  residences,  and  amounts  paid  to 
United  States  district  judges  us  expenses  claimed  while  holding  court  out  of  their  otvn  dis- 
trictn  or  while  attending  circuit  courts  of  appeals  away  from  their  residences^  said  courts 
being  in  the 

Seventh  Circuit.— /wZy  i,  1902 y  to  June  30,  190S. 


Name  of  marshal  pay- 
ing voucher. 


Account 
No. 


Place  of  holding  court. 


Number 
of  days. 


Ames 88452 

Ames 88452 

Ames •  88152 

Ames 91(HM 

Ames i  91604 

Ames 9U«>i 

Ames 1  91rt04 

Amei '  91604 

Ames 9UKM 

Amm 93882 

Ames 93882 

Amea 93882 

Ames 93882 

Ames I  93882 

Ames 93882 

Ames 95604 

Ames 95604 

Ames 96604 


Chicago,  111 
Chicago.  Ill 
Chicago,  111 
Chicago,  111 
Chicago,  111 
Chicago,  111 
Chicago,  111 
Chicago.  Ill 
Peoria,  HI . . 
Chicago,  111 
Chicago,  III 
Chicago,  111 
Chicago,  111 
Chicago,  ill 
Peoria,  111.. 
Chicago,  III 
Chicago,  III 
Chicago,  111 


2 
1 
4 

85 
4 

35 
35 
18 
11 

80 

■. 

28 
10 
20 

80 
80 
17 


Name  of  judge. 


Jenkins 

Baker,  F.  E 

Seaman 

.Ten  kins 

Bunn 

Baker,  F.  E 
Seaman . . . . 
Humphrey. 
Humphrey. 

.lenkins 

Bunn 

Baker,  F.  E. 

Seaman 

Humphrey. 
Humphrey. 

Jenkins 

Baker,  P.  E. 
Seaman.... 


Amount 
paid. 


S20.00 

10.00 

40.00 

350.00 

40.00 

3.')0.00 

850.00 

180.00 

110.00 

800.00 

70.00 

280.00 

100.00 

200.00 

20.00 

800.00 

300.00 

170.00 
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SUitement  shoiuing  amaunUpaid  to  United  States  circuit  judges  and  expenses  claimed  while 
attending  circuit  courts  of  appeals  away  from  their  residences,  etc. — Continued. 

Seventh  Circuit. — July  i,  190£f  to  June  SO,  190S — Continued. 


Name  of  marshal  pay- 
ing voucher. 


Ames 

Ames — 
Ames  — 

Ames 

Lewiston 
Lewiston 
Hitch  ... 
Pcttit...- 


Account 
No. 


96604 
96604 
96604 
95(104 
89966 
96938 
93925 
95684 


Place  of  holding  court. 


Chicago,  ni 

Peoria,  111 

Chicago,  III 

ChicagOylll 

Madison,  Wis 

Madison,  Wis 

Springfield,  111... 
Indianapolis,  Ind 


Number 
of  days. 


8 
11 
3 
4 
2 
4 
4 


Name  of  judge. 


Humphrey. 
Humphrey. 

Bunn 

Anderson . . 

Seaman 

Seaman 

Kohlsaat. . . 


11     Seaman 


Amount 
paid. 


980.00 
110.00 
80.00 
40.00 
20.00 
40.00 
40.00 
110.00 


Treasuey  Department, 
Washington,  T).  C,  Jammry  98,  1905. 

I  certify  that  the  foregoing  is  a  correct  statement  from  accounts  on  file  in  this 
Department. 

L.  M.  Shaw, 
Secretary  of  the  Treasury, 
C.  G.  T. 


Exhibit  C. 

Statement  shatoing  amounts  paid  to  United  States  circuit  judges  as  expenses  claimed  while 
attending  circuit  courts  of  appeals  away  from  their  residences,  and  amounts  paid  to 
United  States  distridfiud/fes  as  expenses  claimed  while  holding  court  mit  of  their  own  dis- 
tricts or  while  attending  circuit  courts  of  appeals  away  from  their  residences,  said  courts 
being  in  the 

Ninth  Circuit.— Jt*/y  1,  190£,  to  June  30, 1903. 


Name  of  marshal. 

Account 
No. 

Place  of  holding  court. 

Number 
of  days. 

Name  of  judge. 

Amount 
paid. 

Matthews 

88355 
88355 
88353' 

Portland,  Oreg 

Portland,  Oreg 

Tacoma,  Wash 

7 

7 

17 

8 

18 

11 

26 

7 

47 
49 
11 
3 
7 
10 
62 
44 
49 
19 
16 
31 
23 
40 

Morrow 

970.00 

MntthewB 

Roaa 

70.00 

Honkins 

DcHaven 

124.00 

Honkins.... 

8R:yv3 
88353 
88353 

Seattle,  Wash 

Gilbert 

80.00 

ITni)kins 

Seat  tie.  Wash 

R08S 

130.00 

Honkins          

Seattle.  Wash 

Morrow 

IIU.OO 

Shine    

91447 
91447 
91447 
91447 

t)0385 
882ri6 

San  Francijico,  Cal — 

San  Francisco,  Cal 

San  Francisco,  Cal .... 

San  Francisco,  Cal 

Tacoma,  Wa.sh 

Sn.n  FrRnnisr»o.  Cfll 

Bellineer 

260. 00 

Shine    

Hawley 

70.00 

Shine 

Ross 

470.00 

Shine 

Gilbert 

490.00 

Hopkins 

Shine 

DcHaven 

79. 75 

Hnwley 

30.00 

Shine 

88266     San  Francisco,  (Tal 

88266     San  Franciwo,  Cal 

8H2^»rt  '  S>in  Fmnr>iM*n.  C.t\\ 

Gilbert 

70.00 

Shine 

R0«8 

ICO.  00 

Shine 

Bcatty 

43-1.00 

Shine 

93794 
93794 
93794 
93794 

95307 

San  Francisco.  Cal 

San  Francisco,  Cal 

San  Francisco,  Cal 

San  FrancLico,  Cnl 

San  FTfl.nn{s<»0-  f!jil-   .. 

R09S 

440.00 

Shine 

Gilbert 

490.00 

Shine 

Bellinger 

190.00 

Shine 

Hawley 

150.00 

Shine 

Ross 

310.00 

Shine 

95307     Snn  KrniH?is<?o.  Onl 

Hawley 

220.00 

Shine 

95307 

San  Francisco,  Cal 

Gilbert 

400.00 

Treasury  Department, 
Washington^  D.  C,  January  £8,  1905. 

I  certify  that  the  foregoing  is  a  correct  statement  from  accounts  on  file  in  this 
Department. 

L.  M.  Shaw, 
Secretary  of  the  Treasury, 
0.  G.  T. 
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E^ospondent  asks  leave  to  attach  hereto  further  similar  exhibits,  when  received 
iTi  t^fie  SecretaiT  of  the  Treasury ,  showing  the  amounts  certified  to  and  received 
t^Vie  several  judges  of  the  Unit^  States  in  the  other  circuits,  for  the  year  1903,  as 
3ii-  reasonable  expenses  for  travel  and  attendance  while  holding  court  away  from 
sir  places  of  residence  or  outside  of  their  respective  districts. 

Answer  to  Abticlb  2. 

A  n<l  the  said  Charles  Swayne,  iinmcd  in  the  articles  of  impeachment,  says  that  this 
>noi*a.ble  court  ought  not  to  have  or  take  further  cognizance  of  the  second  of  said 
tides  of  impeachment  so  exhibited  and  presented  against  him,  because  he  says  the 
L'ts  set  forth  in  the  said  second  article  do  not,  if  true,  constitute  an  impeachable 
gH  criaie  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 
And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Sen- 
e  of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  second  article, 
le  said  respondent  saving  to  himself  all  advantages  of  exception  to  said  second 
•tide,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  year  1900  he  had  been  duly  appointed,  confirmed,  and 
>in missioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
\oT\da,  and  had  entered  upon  the  duties  of  his  office,  and  was  in  the  exercise  of  his 
ffive  as  judge  as  aforesaid  at  all  times  in  the  said  article  specified  and  as  therein 
Ueged. 

Further  answering,  respondent  says  he  admits  that  he  was  entitled  by  law  to  be 
»airl  his  reasonable  expenses  for  travel  and  attendance  when  lawfully  directed  to 
lold  coiirt  outside  of  the  northern  district  of  Florida,  not  exceeding  $10  per  diem,  to 
>e  paid  upon  his  certificate  by  the  United  States  marshal  for  the  district  in  which 
he  court  was  held,  all  as  allied  in  said  article  second;  and  respondent  says  that  he 
vas,  at  the  time  specified  in  said  article  second,  absent  from  the  said  northern  district 
)f  Florida,  and  was  engaged  in  holding  court  at  Tyler,  Tex.,  under  and  by  virtue  of 
in  order  in  that  respect  made  by  the  circuit  judge  of  the  fifth  judicial  circuit  of  the 
United  states;  and  ne  alleges  that  he  was  necessarily  absent  from  his  district  attend- 
ing and  holding  court  at  the  said  Tyler,  Tex.,  and  in  goim(  to  and  returning  from  said 
Tyler,  Tex.,  as  many  days  as  he  certified  to  in  any  certificate  made  by  him  and  pre- 
i^ented  to  the  United  States  marshal  for  the  eastern  district  of  Texas,  certifying  to  the 
amount  of  his  reasonable  expenses  for  travel  and  attendance  while  absent  from  his 
district  to  attend  and  hold  the  said  court  at  Tyler,  Tex. 

Respondent  says  that  he  has  not  in  his  possession,  and  has  not  seen,  since  the  time 
it  was  presented  to  the  said  United  States  marshal  for  the  eastern  district  of  Texas, 
the  certificate  which  he  made  at  that  time  setting  forth  his  reasonable  expenses  for 
travel  and  attendance  as  aforesaid,  and  is  not  now  able  to  remember  or  state  the  par- 
ticular number  of  da^s  specified  in  the  said  certificate,  representing  the  time  he  was 
al)sent  from  his  district  in  attending  and  holding  court  at  the  said  Tyler,  Tex. ;  but  he 
says  that  whatever  number  of  days  may  appear  in  said  certificate  as  having  been  so 
certified  to  bv  him  were  the  true  number  of  days  he  was  absent  from  his  said  dis- 
trict in  attending  and  holding  court  at  Tyler,  Tex.,  in  pursuance  of  the  order  of  the 
circuit  jud^o  of  the  fifth  judicial  circuit,  as  above  stated ;  and  respondent  says  that 
he  did  receive  from  the  United  States  marshal  for  the  eastern  district  of  Texas,  at 
or  about  the  time  stated  in  said  article  second,  a  sum  of  money  as  set  forth  in  the  said 
certificate,  the  exact  amount  of  which  this  respondent  is  not  able  now  to  rememl>er 
or  b'tate,  but  which  represented  an  amount  equal  to  |10  per  diem  for  each  of  the  da^s 
stated  in  said  certificate  during  which  this  respondent  had  been  absent  from  his  dis- 
trict attending  and  holding  court  at  the  said  T^ler,  Tex. 

Respondent  denies  the  allegation,  in  said  article  second  contained,  wherein  it  is 
alleged  that  at  the  said  time  he  so  certified  he  well  knew  that  he  was  forbidden  by 
law  to  receive  compensation  for  his  necessary  travel  and  attendance  while  holding 
court  outside  of  his  own  district,  at  the  rate  of  $10  per  diem  as  certified  in  the  saia 
certificate,  and  he  denies  that  he  falsely  certified  as  set  forth  and  idleged  in  said 
article  second. 

liespondent,  for  further  answer,  says  that  in  all  his  acts  and  doings,  and  in  the 
making  of  the  certificate  and  receiving  the  sum  of  money  therein  certified  to,  as  here- 
inbefore stated,  he  believed  at  the  time,  and  still  believes,  that  the  true  construction 
and  the  true  intent  and  meaning  of  the  law  of  the  United  States  providing  for  the 
payment  for  his  reasonable  expenses  for  travel  and  attendance  as  aforesaid,  was,  and 
is,  as  by  him  more  fully  set  forth  and  stated  in  his  answer  herein  to  the  fiist  of  the 
articles' of  impeachment  presented  against  him  herein;  and  with  respect  thereto  he 
hereby  reiterates  and  reaffirms  all  of  the  allegations  and  statements  in  said  answer  to 
said  first  article  contained,  and  adopts  the  same  as  his  further  and  complete  answer 
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to  the  said  article  second,  and  asks  that  the  said  allegations  and  statements  in  said 
answer  to  the  said  first  article  shall  be  taken  and  accepted  as  his  further  and  complete 
answer  to  the  allegations  of  said  article  second,  as  fully  and  with  the  same  force  and 
effect  as  if  they  were  herein  specifically  reiterated  and  set  forth,  and  prays  equal 
benefit  therefrom  as  if  the  same  were  here  again  folly  repeated. 

Answee  to  Abtigli  8. 

And  the  said  Charles  Sway ne,  named  in  the  articles  of  impeachment,  says  that  this 
honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  third  of  said 
articles  of  impeachment  so  exhibited  and  presented  against  him,  because,  he  says, 
the  facts  set  forth  in  the  said  third  article  do  not  if  true,  constitute  an  impeachaole 
high  crime  and  misdemeanor,  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  &len- 
ate  of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  third  article, 
the  said  respondent  saving  to  himself  all  advantages  of  exception  to  said  third  article, 
for  answer  thereto  saith: 

He  admits  that  prior  to  the  year  1900  he  had  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida  and  had  entered  upon  the  duties  of  his  office,  and  that  he  was  in  the  exer- 
cise of  his  office  as  judge  as  aforesaid  at  all  times  in  the  said  article  specified  and  as 
therein  alleged. 

Further  answering,  respondent  says  he  admits  that  he  was  entitled  by  law  to  be 

Eaid  his  reasonable  expenses  for  travel  and  attendance  when  lawfully  directed  to 
old  court  outside  of  the  northern  district  of  Florida,  not  exceeding  |10  per  diem, 
to  be  paid  upon  his  certificate  by  the  United  States  marshal  for  the  district  in  which 
the  court  was  held,  all  as  alteg;ed  in  said  article  third;  and  respondent  says  that  he 
was  at  the  time  specified  in  said  article  third  absent  from  the  said  northern  district 
of  Florida  and  was  engaged  in  holding  court  at  Tyler,  Tex.,  under  and  by  virtue  of 
an  order  in  that  respect  made  by  the  circuit  judge  of  the  fifth  judicial  circuit  of  the 
United  States;  and  be  allies  that  he  was  necessarily  absent  from  his  district  attend- 
ing and  holding  court  at  the  said  Tyler,  Tex.,  and  in  goin^  to  and  returning  from 
said  Tyler,  Tex.,  as  many  days  as  he  certified  to  in  any  certificate  made  by  him  and 
presented  to  the  United  States  marehal  for  the  eastern  district  of  Texas  certifying  to 
the  amount  of  his  reasonable  expenses  for  travel  and  attendance  while  absent  from 
his  district  to  attend  and  hold  the  said  court  at  Tyler,  Tex. 

Respondent  says  that  he  has  not  in  his  possession,  and  has  not  seen  since  the  time 
it  was  presented  to  the  said  United  States  marshal  for  the  eastern  district  of  Texas, 
the  certificate  which  he  made  at  that  time,  setting  forth  his  reasonable  expenses  for 
travel  and  attendance  as  aforesaid,  and  is  not  now  able  to  remember  or  state  the  par- 
ticular number  of  days  specified  in  said  certificate,  representing?  the  time  he  was 
absent  from  his  district  in  attending  and  holding  court  at  the  said  Tyler,  Tex.,  but 
he  says  that  whatever  number  of  days  may  appear  in  said  certifieate  as  having  been 
so  certified  to  by  him  were  the  true  number  of  days  he  was  absent  from  his  said  dis- 
trict in  attending  and  holding  court  at  Tyler,  Tex.,  in  pursuance  of  the  order  of  the 
circuit  judge  of  the  fifth  judicial  circuit,  as  above  stated;  and  respondent  says  that  he 
did  receive  from  the  United  States  marshal  for  the  eastern  district  of  Texas  at  or 
about  the  time  stated  in  said  article  third  a  sum  of  money,  as  set  forth  in  said  certificate, 
the  exact  amount  of  which  this  respondent  is  not  now  able  to  remember  or  state,  but 
which  represented  an  amount  equal  to  |10  per  diem  for  each  of  the  days  stated  in 
said  certificate  during  which  this  respondent  had  been  absent  from  his  district  attend- 
ing and  holding  court  at  the  said  TjA^r,  Tex. 

Kespondent  denies  the  allegation  in  said  article  third  contained  wherein  it  is  alleged 
that  at  the  said  time  he  so  certified  he  well  knew  that  he  was  forbidden  by  law  to 
receive  compensation  for  his  necessary  travel  and  attendance  while  holding  court 
outside  of  his  own  district  at  the  rate  of  $10  per  diem,  as  certified  in  the  said  certifi- 
cate; and  he  denies  that  he  falsely  certified  as  set  forth  and  alleged  in  said  article 
third. 

Respondent,  for  further  answer,  says  that  in  all  his  acta  and  doings,  and  in  the 
making  of  the  certificate  and  receiving  the  sum  of  money  therein  certified  to,  as  here- 
inbefore stated,  he  believed  at  the  time,  and  still  believes,  that  the  true  construction 
and  the  true  intent  and  meaning  of  the  law  of  the  United  States  providing  for  the  pay- 
ment for  his  reasonable  expenses  for  travel  and  attendance  as  aforesaia  was,  and  is, 
as  by  him  more  fully  set  forth  and  stated  in  his  answer  herein  to  the  first  of  the  arti- 
cles of  impeachment  presented  against  him  herein;  and  with  respect  thereto  he  hereby 
reiterates  and  reaffirms  all  of  the  allegations  and  statements  in  said  answer  to  said  first 
article  contained,  and  huopts  the  same  as  his  further  and  complete  answer  to  the  said 
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article  third;  and  asks  that  the  said  allegatioiis  and  statementa  in  said  answer  to  the 
said  first  article  shall  be  taken  and  accepted  as  his  further  and  complete  answer  to 
the  allegations  of  said  article  thirds  as  mllv  and  with  the  same  force  and  effect  as  if 
they  "vrere  herein  specifically  reiterated  and  set  forth,  and  prays  equal  benefit  ther&- 
froxLL  as  if  the  same  were  here  again  fully  repeated. 

Answisb  to  Abticls  4. 

And  the  said  Charles  Swayne,  named  in  the  articles  of  impeachment,  says  that 
this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  fourth  of 
said  articles  of  impeachment  so  exhibited  and  presented  against  him,  because  he 
says  the  facts  set  forth  in  the  said  fourth  article  do  not,  if  true,  constitute  an  impeach- 
able high  crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  states. 
And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Sen- 
ate of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  fourth  article, 
the  said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  fourth  arti- 
cle, lor  answer  thereto  saitn: 

He  admits  that  he  was  duly  appointed,  confirmed,  and  commissioned  as  a  district 
judge  .of  the  United  States  in  ana*for  the  northern  district  of  Florida,  and  that  he 
had  entered  upon  the  duties  of  his  ofiice*prior  to  1893  and  had  continued  in  the  per- 
formance of  the  duties  and  in  the  exercise  of  his  office  of  judge  up  to  the  present  time. 
He  denies  that  at  the  time  specified  in  said  article  4,  to  wit,  A.  P  1893,  he  did 
unlawfully  appropriate  to  his  own  use,  without  making  compensation  to  the  owner, 
a  certain  railway  car  belonging  to  the  Jacksonville,  Tampa  and  Key  West  Railroad 
CJompany,  for  the  purposes  stated  in  said  article  4,  or  for  any  other  purpose  or  pur- 
poses whatsoever;  ana  as  to  the  true  facts  of  the  transaction  referred  to  in  said  arti- 
cle 4,  he  says  that  at  about  the  time  stated  in  said  article  the  Jacksonville,  Tampa 
and  Key  West  Railroad  Company  was  in  the  possession  of  a  receiver,  which  said 
receiver  was  not  appointed  by  this  respondent,  as  alleged  in  said  article,  but  was 
appointed  by  the  Hon.  Don  A.  Pardee,  circuit  jud^  in  and  for  the  fifth  judicial  cir- 
cuit of  the  United  States,  in  which  appointment  this  respondent  concurred.     That  a 
part  of  the  regular  equipment  of  said  railroad  company,  at  and  before  the  appoint- 
ment of  a  receiver  therefor,  consisted  of  a  certain  railroad  car,  generally  known  as 
an  official  car,  which  said  car  had  been  provided  and  was  kept,  as  is  and  has  been  the 
custom  generally  throughout  the  United  States  in  the  carrying  on  and  in  the  manage- 
ment of  railway  lines  and  systems,  for  the  use  of  the  officials  of  said  railway;  and 
respondent  says  said  car  was  not  a  part  of  the  equipment  of  said  railroad  kept  or  held 
for  hire,  or  for  the  transportation  of  passengers  therein  over  t  le  lines  of  the  said  rail- 
road, or  elsewhere;  but  the  same  was  provided  and  kept  for  the  use  and  convenience  of 
the  officials  of  said  road;  and  respondent  says  that  it  was  the  custom  of  the  said  rail- 
road, as  it  was  and  is  the  general  custom  of  the  railroads  of  the  country,  to  extend  from 
time  to  time,  when  said  car  was  not  in  use  and  not  needed  for  railway  purposes,  the 
complimentary  use  of  the  same  to  friends  and  patrons  of  the  said  railroad.    Respond- 
ent says  that  tne  porter  who  was  in  charge  of  said  car,  and  who  accompanied  it  upon 
the  trip  described  in  said  article  four,  was  the  regular  porter  in  charge  or  said  car;  that 
he  was  a  regular  employee  of  said  company  who  was  employed  for  the  purpose  of  tak- 
ing charge  and  care  of  said  car  throughout  the  year,  and  w£o  remainea  in  charge  and 
custody  of  the  same  throughout  the  year  whether  it  was  in  use  or  not;  that  he  was 
so  employed  by  the  year  on  a  regular  stated,  fixed  compensation,  payable  monthly, 
and  his  wages  remained  the  same  and  were  paid  by  the  company  to  him  in  the  same 
amount.during  each  and  every  month  in  the  year,  whether  the  said  car  was  in  use 
or  not. 

Respondent  further  says  that  at  or  about  the  time  stated  in  said  article  4  he  was  at 
Guyencourt,  in  the  State  of  Delaware,  and  the  managing  official  of  the  said  railroad 
company,  knowing  of  his  desire  to  proceed  from  thence  to  Jacksonville,  Fla.,  accom- 
panied by  certain  members  of  his  familv,  voluntarily,  and  without  solicitation  upon 
the  part  of  this  respondent,  tendered  the  use  of  said  car  to  this  respondent  for  the 
purpose  of  making  the  trip. 

Respondent  says  that  at  said  time  it  was  and  had  been  the  general  custom  prevail- 
ing among  the  railway  lines  and  systems  of  the  country  to  furnish,  each  to  the  other, 
transportation  for  the  private  or  official  cars  of  each  of  the  said  railroads  over  any  of 
the  Imes  of  the  others,  together  with  transportation  for  whatsoever  persons  might 
be  in  the  occupation  of  the  same  at  the  time;  and  respondent  is  informed,  and 
believes,  and  so  alleges  the  fact  to  be,  that  the  managing  official  of  the  said 
railroad  company  had  secured  from  the  necessary  connecting  lines  transporta- 
tion of  the  nature  and  character  as  above  set  forth,  whereby  the  said  car  was 
to  be  transported  over  the  said  lines  as  a  matter  of  compliment  from  the  one  railroad 

8.  Doc  194,  58-3 3 
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company  to  the  other;  and  neither  the  transportation  of  the  said  car,  or  of  the  per- 
sons who  occupied  the  same  on  its  trip  allegea  in  article  4,  cost  the  said  Jacksonville, 
Tampa  and  Key  West  Railroad  anything;  and  the  entire  transportation  of  the  said 
car  and  the  persons  therein  at  the  time  was  absolutely  without  expense  to  the  said 
last-named  railroad  company  or  to  the  receiver  of  the  same;  and  in  and  about  the 
transportation  of  the  said  car  and  the  persons  therein  at  the  times  there  was  no 
expense  of  any  kind  incurred  or  paid  by  the  said  last-named  railroad  com  pan  v  or  its 
receiver  except  in  this,  to  wit,  that  the  said  railroad  company  at  the  time  of  tne  said 
trip  had  placed  certain  provisions  in  and  upon  the  said  car,  in  a  verv  small  amount 
and  of  trifling  cost,  and  there  was  used  of  the  said  provisions  upon  the  said  trip  suf- 
ficient of  the  same  for  two  meals  to  the  parties  occupying  the  said  car  on  the  said 
trip,  and  no  more. 

Kespondent  further  alleges  that  he  accepted  the  use  of  the  said  car  for  the  said 
trip  so  voluntarily  tender^  to  him  as  an  act  of  courtesy  which  could  in  no  manner 
or  m  any  way  enter  into  the  administration  of  the  affairs  ot  the  said  railroad  com- 
pany under  its  said  receivership. 

Respondent  says  that  as  to  the  said  two  meals  enjoyed  by  the  occupants  of  the 
said  car  on  the  said  trip,  which  said  trip  was  onl/  of  the  duration  of  about  twenty- 
three  hours;  the  value  of  the  same  was  so  tpvial  that  it  could  not  appear  and  did  not 
appear  in  any  account  of  the  said  receiver  upon  which  he,  as  the  judge  of  the  said 
district  court,  might  be  called  upon  to  pass;  and  respondent  reiterates  his  allegation 
that  the  said  trip  and  the  use  of  the  said  car  was  without  expense  to  the  said  railroad 
company  or  to  tne  receiver  thereof,  and  he  says  that  the  funds  of  the  said  Jackson- 
ville, Tampa  and  Key  West  Railroad  Ck)mpany  were  in  no  wise  diminished  by  reason 
of  the  use  of  the  8aid  car  for  the  said  trip. 

Respondent  further  says  that  he  did  not,  as  alleged  in  said  article  4,  use  the  said 
car  or  make  the  said  trip  under  a  claim  of  right,  but  that  the  trip  was  made  solely 
and  because  the  use  of  said  car  and  transportation  for  said  trip  had'  been  so  volun- 
tarily tendered  to  him  as  aforesaid;  and  respondent  denies  that  by  reason  of  the 
premises  he  was  guilty  of  any  abuse  of  judicial  power,  or  that  his  judicial  actions 
were  in  any  way  influenced  thereby,  or  that  he  was  placed,  as  a  public  official,  under 
any  obligation,  expressed  or  implied,  to  said  railroad  or  the  receiver  thereof;  and 
he  says  that  the  complimentary  tender  of  said  car  and  his  acceptance  of  the  same 
was  a  personal  matter  having  no  relation  to  or  effect  upon  his  ofliciai  position  or 
action. 

Answeb  to  Articlb  5. 

And  the  said  Charles  Swayne,  named  in  the  articles  of  impeachment,  says  that  this 
honorable  court  ought  not  to  have  or  take  farther  cognizance  of  the  fifth  of  said 
articles  of  impeachment  so  exhibited  and  prei^ented  against  him,  because  he  says  the 
facts  set  forth  in  the  said  fifth  article  do  not,  if  true,  constitute  an  impeachable  high 
crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Sen- 
ate of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  fifth  article,  the 
said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  fifth  article, 
for  answer  thereto  saitn: 

He  admits  that  he  was  d\i\y  appointed,  confirmed,  and  commissioned  as  a  district 
judge  of  the  United  States  in  and  for  the  northern  district  of  Florida,  and  had 
entered  upon  the  duties  of  his  office  prior  to  the  year  1893,  and  had  continued  in  the 
performance  of  the  duties  and  in  the  exercise  of  his  said  office  of  judge  up  to  the 
present  time. 

He  denies  that  at  the  time  specified  in  said  article  5  he  did  unlawfully  appropriate 
to  his  own  use,  without  making  compensation  to  the  owner,  a  certain  railway  car 
belonging  to  the  Jacksonville,  Tampa  and  Key  West  Railroad  Company  for  the  pur- 
pose stated  in  said  article  5,  or  for  any  other  purpose  or  purposes  whatsoever;  and 
as  to  the  true  facts  of  the  transaction  referreu  to  in  said  article  6,  he  says  that  at 
about  the  time  stated  in  said  article  the  Jacksonville,  Tampa  and  Key  West  Railroad 
Company  was  in  the  possession  of  a  receiver,  which  said  receiver  was  not  appointed 
by  this  respondent,  as  alleged  in  said  article,  but  was  appointed  by  the  Hon.  l)on.  A. 
Pardee,  circuit  judge  in  and  for  the  fifth  judicial  circuit  of  the  United  States,  in  which 
appointment  this  respondent  concurred;  that  a  part  of  the  regular  equipment  of  said 
rauroad  company  at  and  before  the  appointment  of  a  receiver  therefor  consisted  of  a 
certain  railroad  car,  generally  known  as  an  ofliciai  car,  which  car  had  been  provided 
and  was  kept,  as  is  and  has  been  the  custom  generally  throughout  the  United  States 
in  the  carrying  on  and  in  the  management  of  railway  lines  and  systems,  for  the 
use  of  the  officials  of  said  railroad;  ana  respondent  says  said  car  was  not  a  part  of  the 
equipment  of  said  railroad  kept  or  held  for  hire  or  for  the  transportation  of  passen- 
gers therein  over  the  lines  of  the  said  railroad  or  elsewhere,  but  the  same  was 
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provided  and  kept  for  the  nse  and  convenience  of  the  officials  of  said  road;  and 
respondent  savs  Uiat  it  was  the  custom  of  the  said  railroad,  as  it  was  and  is  the  gen- 
eral custom  of  the  railroads  of  the  country,  to  extend,  from  time  to  time,  when  fiaid 
car  was  not  in  use  and  not  needed  for  railway  purposes,  the  complimentary  use  of 
the  same  to  friends  and  patrons  of  the  said  railroad. 

Respondent  si^s  that  the  porter' who  was  in  chareeof  the  said  car,  and  wdo  acoom- 
paniea  it  upon  the  trip  described  in  said  article  five,  was  the  regular  employee  of 
said  company,  who  was  employed  for  the  purpose  of  taking  charge  and  care  of  said 
car  throughout  the  year,  and  who  remained  in  charge  and  custody  of  the  same 
throughout  the  year  whether  it  was  in  use  or  not;  that  he  was  so  employed  by  the 
year  on  a  regular,  stated,  fixed  compensation,  payable  monthly,  and  his  wages 
remained  the  same  and  were  p«id  by  the  company  to  him  in  the  same  amount  dur- 
ing each  and  every  month  during  the  year,  whether  the  said  car  was  in  use  or  not. 

Respondent  says  that  at  or  about  the  time  stated  in  said  article  5  the  managing 
official  of  the  said  railroad  comi)any,  without  solicitation  upon  the  part  of  this 
respondent,  tendered  the  use  of  said  car  as  a  convenience  to  this  respondent  and  the 
friends  who  accompanied  him,  in  making  a  trip  over  certain  lines  of  connecting  rail- 
way to  the  Pacific  coast  and  returning  from  thence,  as  all^^  in  said  article  5. 

Kespondent  Bays  that  at  said  time  it  was  and  had  been  the  general  custom  prevail- 
ing among  the  railway  lines  and  systems  of  the  country  to  furnish,  each  to  the  other, 
trSasportation  or  passage  for  the  private  or  official  cars  of  each  of  the  said  railroads 
over  any  of  the  hnes  of  the  others,  together  with  transportation  for  whatsover  per- 
sons mi^ht  be  in  the  occupation  of  the  same  at  the  time;  and  respondent  is  informed 
and  believes  and  so  alleges  the  fact  to  be  that  the  managing  oincial  of  said  railroad 
company  had  secured  from  the  necessarv  connecting  lines  transportation  of  the  nature 
and  character  as  above  set  forth,  whereby  the  said  car  was  to  be  transported  over  the 
said  lines  as  a  matter  of  compliment  from  the  one  railroad  company  to  the  other;  and 
neither  the  transportation  of  the  said  car  or  of  the  persons  who  occupied  the  same  on 
its  trip  allej;ed  in  said  article  5  cost  the  said  Jacksonville,  Tampa  and  Key  West  Rail- 
road anything,  and  the  entire  transportation  of  the  said  car  and  the  persons  therein 
at  the  time  was  without  expense  to  the  said  last-named  railroad  company  or  to 
the  receiver  of  the  same;  and  in  and  about  the  transportation  of  the  said  car  and 
the  persons  therein  at  the  time  there  was  no  expense  of  any  kind  incurred  or  paid  by 
.the  said  last-named  railroad  company  or  its  receiver. 

Respondent  denies  that  the  said  car  was  supplied  with  any  provisions  by  the  said 
receiver,  as  alleged  in  said  article  5,  except  in  this,  that  there  had  remained  upon 
the  said  car,  at  the  time  respondent  began  his  said  trip,  a  few  provisions  and  sup- 
plies left  over  from  some  previous  use  of  the  car  by  the  officials  of  the  said  railrosul 
company;  these  certain  provisions  and  supplies  were  of  a  very  small  amount  and  of 
trifling  cost. 

Resp>ondent  says  that  upon  the  said  trip  he  provided  all  of  the  provisions  and  sup- 
plies of  every  kind  and  character  used  by  himself  and  friends  upon  the  entire  trip; 
that  he  paid  for  the  same,  and  that  they  were  so  supplied  by  him  without  any  cost 
or  expense  to  the  said  railroad  or  its  receiver. 

He  further  says  that  upon  his  return  from  said  trip,  when  the  said  car  was  turned 
back  to  the  possession  of  the  said  railroad  company  and  said  receiver,  there  were  left 
upon  said  car  by  this  respondent  certain  of  the  provisions  and  supplies  so  purchased 
by  him  and  not  used  upon  said  trip,  which  said  provisions  and  supplies  were  left  in 
said  car  and  were  of  more  than  of  equal  value  to  those  that  were  in  the  car  at  the 
time  this  respondent  commenced  his  trip  as  aforesaid. 

Whereby  ne  insists  and  alleges  that  the  said  railroad  company  did  not  incur  any 
expense  in  and  about  his  use  of  the  said  car,  or  in  and  about  the  consumption  of  sup- 
plies thereon,  or  in  and  about  the  transportation  of  the  same  in  any  way,  of  any  sum 
whatsoever,  and  that  the  entire  trip  was  so  made  without  cost  or  expense  to  the  said 
railroad  company  or  its  receiver. 

Respondent  further  alleges  that  he  accepted  the  use  of  the  said  car  for  the  said 
trip  BO  voluntarily  tendered  to  him  as  an  act  of  courtesy  which  could  in  no  manner 
or  in  any  way  enter  into  the  matter  of  the  administration  of  the  affairs  of  the  said 
railroad  company  under  its  said  receivership. 

Respondent  further  says  that  none  of  the  expenses  whatever  incurred  in  and  about 
the  said  trip  of  any  kind  or  character  did  or  could  appear  in  any  account  of  the  said 
receiver  npon  which  he,  as  judge  of  the  said  district  court,  might  be  called  upon 
topasB. 

Kespondent  reiterates  his  allegation  that  the  said  trip  and  the  use  of  the  said  car 
was  without  expense  to  the  said  railroad  company,  or  to  the  receiver  thereof;  and 
he  says  that  the  funds  of  the  said  Jacksonville,  Tampa,  and  Key  West  Railroad  Com- 
pany were  in  no  wise  diminished  by  reason  of  the  use  of  the  said  car  for  the  said 
trip. 
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Respondent  further  says  that  he  did  not,  as  alleged  in  said  article  5,  nse  the  said 
car  or  make  the  said  trip  onder  a  claim  of  right,  but  that  the  trip  was  made  solely 
because  the  use  of  said  car  and  transportation  for  said  trip  had  been  so  voluntarily 
tendered  to  him  as  aforesaid. 

Respondent  denies  that  by  reason  of  the  premises  he  was  guilty  of  any  abuse  of 
any  judicitd  power,  or  that  his  judicial  acts  were  in  anv  way  influenced  thereby,  or 
that  he  was  placed  in  any  way,  as  a  public  official,  under  any  obligation,  express  or 
implied,  to  said  railroad  or  to  the  i^ceiver  thereof;  and  he  says  that  the  complimen- 
tary tendering  of  said  car  and  his  acceptance  of  the  same  was  a  personal  matter,  hav- 
ing no  relation  to  or  effect  upon  his  official  position  or  action. 

Answer  to  Asticlb  6. 

And  the  said  Charles  Swayne,  named  in  said  articles  of  impeachment,  says  that 
this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  sixth  of 
^d  articles  of  impeac:hment  so  exhibited  and  presented  against  him,  because,  he 
says,  the  facts  set  forth  in  said  sixth  article  do  not,  if  true,  constitute  an  impeach- 
able high  crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable 
Senate  of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  sixth 
article,  the  said  respondent  saving  to  himself  all  advantages  of  exceptions  to  said 
sixth  article,  for  answer  thereto  saith : 

He  admits  that  prior  to  the  year  1900  he  had  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  nortnern  district  of  Florida, 
and  had  entered  upon  the  duties  of  his  office,  and  that  he  was  in  the  exercise  of  his 
office  as  judge  as  aforesaid  at  all  times  in  the  said  article  specified  and  as  therein  alleged. 

The  respondent  denies  that  he  did  not  acquire  a  residence  in  the  northern  district 
of  Florida  and  did  not,  within  the  intent  and  meaning  of  the  five  hundred  and  fifty- 
first  section  of  the  Revised  Statutes  of  the  United  States,  reside  in  said  district  from 
the  2^  day  of  Julv,  1894,  to  the  1st  day  of  October,  1900;  and  denies  that  he  violated 
said  section;  and  denies  that  he  was  aiid  is  guilty  of  a  high  misdemeanor  in  ofi^ce  as 
diarged  in  said  article  6. 

The  respondent  further  says  that  his  residence  now  is  in  Pensacola,  in  the  northern 
district  of^Florida,  and  that  such  residence  be^n  shortly  after  the  passage  of  t^e  act 
of  July  23,  1894,  which  excluded  from  said  district  St.  Augustine,  his  previous  resi- 
dence, and  has  continued  down  to  the  present  time,  his  local  abode  now  being  at  No. 
13  West  La  Rua  street,  Pensacola,  where  he  has  resided  since  October  1,  1903;  and 
he  says  his  local  abode  prior  to  October  1,  1903,  and  from  and  after  October  1,  1900, 
was  in  the  Simmons  cottage  on  Belmont  street,  Pensacola;  and  that  his  local  abode 
prior  to  October  1,  1900,  and  from  and  after  the  beginning  of  his  residence  in  Pensa 
cola,  was  at  times  at  the  Escambia  Hotel  and  at  times  at  the  boarding  house  of  Capt 
William  H.  Northrop  on  West  Gregory  street  in  said  city. 

The  respondent  says  that  while  he  lived  at  West  La  Rua  street  and  in  the  Simmons 
cottage  his  family  lived  with  him;  at  other  times  they  remained  at  his  former  home 
in  St  Augustine  or  went  to  different  places  in  Delaware,  or  visited  New  Orleans  or 
traveled  in  Europe,  and  occasionally  members  of  the  family  visited  him  at  the 
Escambia  Hotel  ana  at  the  house  of  said  Captain  Northrop. 

T^e  respondent  also  says  that  he  went  from  Pennsylvania  to  Florida  in  1885,  to 

Practice  law,  and  lived  in  Sanford  and  afterwards  in  Kissimmee;  that  on  June  1, 1889, 
uring  the  recess  of  Ooneress,  he  was  appointed  and  commissioned  district  judge  for 
the  northern  district  of  Florida,  and  on  the  1st  day  of  April,  1890,  was  recommis- 
sioned  after  confirmation  by  the  Senate;  and  that  in  October,  1890,  he  became  a  resi- 
dent of  St.  Augustine,  Fla.,  and  with  his  family  began  living  in  a  rented  house 
furnished  by  himself. 

The  respondent  says  that  after  the  pa.«8age  of  the  act  of  July  23,  1894,  when  he 
became  a  resident  of  Pensacola,  it  was  deemed  advisable  that  his  family  should  not 
whollv  give  up  housekeeping  in  the  house  in  St.  Augustine  until  a  suitable  and 
desirable  house  could  be  found  within  the  limits  of  the  said  northern  district  as 
reduced  by  said  act;  and  the  respondent  made  repeated  efforts  to  find  such  a  house, 
but  without  immediate  success. 

The  respondent  says  that  he  had  at  all  times,  from  his  first  residence  in  Florida  in 
1886,  been  in  the  habit,  with  his  family,  of  visiting  each  summer  in  Delaware,  at  the 
residence  of  his  father  and  mother,  and  this  custom  continued  in  1894  and  always 
afterwards. 

Shortly  after  the  passage  of  the  act  of  1894  the  respondent  beoan  holding  court, 
under  due  assignment,  m  Alabama,  Louisiana,  and  Texas;  and  at  various  times, 
beginning  in  New  Orleans  in  April,  1895,  he  has  held  court  at  Birmingham,  Hunts- 
yilJe,  New  Orleans,  Baton  Rouge,  Dallas,  Forth  Worth,  Graham,  Waco,  and  Tyl«r. 
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Daring  the  winter  of  1897-98  his  family  was  with  him  in  New  Orieans.  On  July  9, 
1898,  me  respondent  with  his  family  sailed  for  Europe,  and  in  September  of  that 
year  the  respondent  returned,  leaving  his  family  in  Germany,  went  to  Pensacola, 
held  court  there,  and  then,  by  direction  of  the  circuit  judj?e,  proceeded  to  New 
Orleans  and  other  points  to  hola  court,  his  family  returning  from  Europe  in  July,  1899. 

Before  October  1, 1900,  the  respondent  had  found  and  rented  the  Simmous  cottage 
on  Belmont  street,  Pensacola,  and  on  that  date  his  family  came  there  to  live,  the 
house  in  St  Augustine  in  the  years  1897,  1898,  1899,  and  1900  having  been  rented 
with  the  furniture  of  the  respondent  to  various  tenants. 

So  the  respondent  says  that,  notwithstanding  the  dismemberment,  out  of  unde- 
served hostility  to  him,  of  the  northern  judicial  district,  by  taking  20  large  counties 
therefrom  and  leaving  it  a  district  comprising  not  a  third  of  the  State,  with  very  lit- 
tle judicial  busineas  to  be  performed  therein,  while  enlai^ng  the  other  district  so  as 
to  make  it  embrace  two-thirds  of  the  State  and  -three-foiuths  of  the  business  of  the 
State,  he  proceeded  within  a  rea.sonable  time  to  comply  with  his  obligation  under 
section  551  of  the  Revised  Statutes  and  the  act  of  July  23,  1894,  'to  remove  his  resi- 
dence from  the  city  of  St.  Augustine,  which  was  in  his  original  but  not  in  his  reduced 
district,  and  to  make  a  new  residence  within  the  latter,  and  to  promptly  periorm  all 
his  official  duties  therein ;  nor  have  his  occasional  al)8ences  to  see  his  family  while 
they  tarried  at  St.  Au^^tine  or  elsewhere,  and  to  hold  court  in  Alabama,  Louisiana, 
and  Texas,  and  to  visit  his  mother's  home  in  Delaware  during  the  summers,  and  to 
travel  one  summer  in  Europe,  in  any  way  embarrassed  or  hindered  the  public  busi- 
neas committed  to  his  charge;  nor  has  the  delay  of  his  family  at  St.  Augustine  and 
while  wintering  at  New  Orleans  and  in  Europe,  and  sojourning  in  Delaware  before 
coming  for  constant  living  with  him  at  his  new  home,  in  any  way  impaired  the 
legality,  good  faith,  sufficiency,  and  completeness  of  his  residence  since  1894  at  Pen- 
sacola, in  the  northern  district  of  Florida. 

Answer  to  Abticlb  7. 

And  the  said  Charles  Swayne,  named  in  said  articles  of  impeachment,  sbljb  that  th^ 
honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  seventh  of  said 
articles  of  impeachment  so  exhibited  and  presented  against  him,  because  he  says  the 
facts  set  forth  in  said  seventh  article  do  not,  if  true,  constitute  an  impeachable  high 
crime  and  misdemeanor  as  defined  in  the  Constitution  of  the  United  States. 

And  now,  not  waiving  the  foregoing  plea  to  the  jurisdiction  of  the  honorable  Senate 
of  the  United  States,  sitting  as  a  court  of  impeachment,  as  to  said  seventh  article,  the 
said  respondent,  saving  to  himself  all  advantages  of  exception  to  said  seventh  article, 
for  answer  thereto  saiui: 

He  admits  that  prior  to  the  year  1900  he  had  been  duly  appointed,  confirmed,  and 
commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida 
and  had  entered  upon  the  duties  of  his  office,  and  that  he  was  in  the  exercise  of  his 
office  as  judge,  as  aforesaid,  at  all  times  in  tne  said  article  specified  and  as  therein 
alleged. 

The  respondent  denies  that  he  did  not  acquire  a  residence  in  the  northern  district 
of  Florida  and  did  not,  within  the  intent  and  meaning  of  the  five  hundred  and  fifty- 
first  section  of  the  Revised  Statutes  of  the  United  States,  reside  in  said  district  from 
the  23d  day  of  Julv,  1894,  to  the  1st  day  of  January,  1903,  and  denies  that  he  violated 
said  section;  and  denies  that  he  was  and  is  guilty  of  a  high  misdemeanor  in  office,  as 
chai^ged  in  said  article  7. 

The  respondent  further  says  that  his  residence  now  is  in  Pensacola,  in  the  northern 
district  of  Florida,  and  that  such  residence  begun  shortly  after  the  passage  of  the 
act  of  July  23,  1894,  which  excluded  from  said  district  St.  Augustine,  his  previous 
residence,  and  has  continued  down  to  the  present  time;  and  the  respondent  reiterates 
and  reaffirms  all  the  allegations  and  statements  contained  in  his  answer  to  the  sixth 
of  the  articles  of  impeachment  presented  against  him,  and  adopts  the  same  as  his 
further  and  complete  answer  to  said  article  7,  and  asks  that  said  allegations  and 
statements  in  saia  answer  to  said  article  6  shall  be  taken  and  accepted  as  his  further 
and  complete  answer  to  the  allegations  of  said  article  7,  as  fully  and  with  the  same 
force  ana  effect  as  if  they  were  herein  specifically  reiterated  and  set  forth,  and  prays 
equal  benefit  therefrom  as  if  the  same  were  here  again  fully  repeated. 

Answer  to  Article  8. 

And  the  said  respondent,  saving  to  himself  all  advantages  of  exception  or  other- 
wise to  article  8  of  the  said  articles  of  impeachment,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  12th  day  of  November,  A.  D.  1901.  he  had  been  duly 
appointed,  confirmed,  and  oommisBioned  as  a  di&trict  judge  of  tne  United  States  in 
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and  for  the  northern  district  of  Florida,  and  had  entered  upon  the  daties  of  his  office 
prior  to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the  exer- 
cise of  his  office  of  judge  up  to  the  present  time,  and  he  says  that  at  all  the  times 
mentioned  in  said  article  8  he  was  exercising  and  performing  the  duties  of  a  district 
judge  in  and  for  the  northern  district  of  Florida,  and  that  on  the  12th  day  of  No- 
vember, A.  D.  1901,  he  was  holding  a  session  of  the  district  and  circuit  court  of  said 
district  at  the  city  of  Pensacola,  in  the  State  of  Florida,  and  he  admits  that  on  said 
date  he  did  adjudge  guilty  of  contempt  of  court  and  impose  a  fine  of  $100  upon  and 
commit  to  prison  for  a  period  of  ten  days  one  £.  T.  Davis,  an  attorney  and  counselor 
at  law,  as  set  forth  in  said  article  8,  but  he  denies  said  judicial  action  on  his  part  was 
malicious  or  unlawful,  and,  on  the  contrary,  he  insists  and  asserts  that  said  judgment 
was  rendered  and  said  sentence  imposed  by  him  from  a  high  sense  of  judicial  and 
public  duty,  and  that  upon  the  proceedings  then  pending  and  heard  before  him  he 
could  not  have  done  otherwise  than  to  have  adjudged  the  said  £.  T.  Davis  guilty  of 
the  contempt  of  court  stated  in  said  article  8. 
eon  Belden  and  Lo'uis  P.  Paquet,  attorneys  and  counselors  at  law,  instituted  in  the 

Respondent,  further  answerinj^;,  says  that  on  the  15th  day  of  February,  1901,  Sim- 
said  United  States  circuit  court  in  and  for  the  northern  district  of  Florida  a  suit  in 
ejectment  in  favor  of  one  Florida  McGuire,  and  against  the  Pensacola  City  Company 
and  twenty  or  more  persons  named  as  defendants.  Said  suit  was  brought  to  recover 
the  possession  of  a  tract  of  land  known  as  the  Ohaveaux  tract,  within  the  limits  of 
the  city  of  Pensacola,  Fla.,  containing  300  arpents,  more  or  less,  and  divided  into  lots, 
blocks,  and  streets;  that  prior  to  the  November  term,  1901,  of  said  court  the  said  cause 
by  pleadings  therein  was  at  issue  and  upon  the  trial  docket,  subject  to  call  for  trial  at 
said  term,  which  said  term  began  on  the  5th  day  of  November,  1901,  at  Pensa- 
cola, Fla. 

Respondent  says  that  prior  to  November  5,  1901,  the  said  attorneys,  Simeon  Bel- 
den and  Louis  P.  Paquet,  as  attorneys  for  the  said  Florida  McGuire,  presented  to 
respondent  as  jud^e  oi  the  said  court,  a  suggestion  that  he  was  disqualified  to  try  the 
said  case,  because  it  was  said  that  respondent  claimed  some  ri^ht,  title,  or  interest  in 
and  to  some  portion  of  the  said  real  estate  in  litigation  in  said  suit;  that  upon  the 
opening  of  said  court  on  the  5th  day  of  November,  1901,  this  respondent  presiding 
therein  as  judge,  respondent  stated  from  the  bench  that  he  had  been  asked  to  recuse 
himself  on  the  trial  of  the  said  case  so  pending  as  aforesaid,  for  the  reason  that  he 
had,  or  claimed  to  have,  some  right,  title,  or  interest  in  the  subject-matter  in  said 
case  involved,  to  wit,  the  said  real  estate. 

Respondent  then  and  there  made  the  statement  in  open  court,  which  statement 
was  and  is  true,  that  he  had  and  claimed  no  right  or  interest  whatever  in  the  said 
subject-matter  of  said  case,  to  wit:  Said  real  estate  or  any  part  thereof,  and  this 
respondent  thereupon  declined  and  refused  to  recuse  himself  as  recjuested,  which 
action  of  respondent  was  right,  proper,  and  consistent  with  the  dignity  of  the  said 
court,  wherein  he  was  presiding  as  judge;  that  upon  Saturday,  the9wi  day  of  Novem- 
ber, 1901,  said  court  then  and  there  being  in  session,  the  criminal  docket  was  com- 
pleted, and  the  court  took  up  the  civil  docket  of  said  court  and  began  to  call  the 
cases  thereon  to  ascertain  as  to  whether  or  not  the  same  were  or  would  be  ready  for 
trial. 

At  said  time  the  said  Louis  P.  Paquet,  the  said  Simeon  Belden,  and  £.  T.  Davis, 
named  in  said  article  eight,  all  then  and  there  being  attorneys  at  law,  and  all  of  them 
members  of  the  bar  and  officers  of  the  said  court,  and  all  of  them  appearing,  or  being 
interested,  as  attorneys  in  the  said  case  then  and  there  pending,  urged  a  postpone- 
ment of  the  trial  of  the  said  case  upon  the  ground  that  they  were  not  r^wiy  with 
their  witnesses  and  that  the  said  Louis  P.  Paquet  had  a  matter  of  business  to  attend 
to  at  New  Orleans  on  the  following  Tuesday,  November  12. 

Respondent  at  said  time  announced  his  willingness  as  judge  of  said  court  to  post- 
pone tne  trial  of  the  case  in  accordance  with  the  request  of  counsel  for  Florida  McGuire, 
but  the  counsel  for  the  defendants  in  said  case,  then  being  present,  insisted  that  there 
was  no  good  cause  shown  why  a  postponement  of  the  trial  should  be  had,  and  further 
insisted  that  the  trial  should  proceed  when  the  said  case  was  reached.  No  showing 
in  writing  having  been  made,  and  no  showing  at  all  having  been  made  except  as  above 
stated,  this  respondent  announced  that  the  said  case  womd  be  called  for  trial  on  the 
following  Monday,  November  11,  and  would  then  be  tried  unless  the  plaintiff  in  said 
case  should  show  cause  why  a  postponement  of  said  trial  should  be  ordered. 

Said  Louis  P.  Paquet,  Simeon  Belden,  and  E.  T.  Davis,  then  being  present  and 
being  attorneys  of  record  or  acting  as  attorneys  in  said  case,  stated  in  open  court  that 
they  would  present  to  the  court  a  showing  on  the  said  Monday  morning  why  a  post- 
ponement of  the  trial  should  be  had. 

Respondent  further  says  that  he  adjourned  his  said  court  on  the  said  Saturday,  the 
9th  day  of  November,  1901,  at  about  6  o'clock  p.  m.  until  10  o'clock  a.  m.  of  the  fol- 
lowing Monday. 
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Respondent  aays  that  thereupon  the  said  Loois  P.  Paqnet,  Simeon  Belden,  and  £. 
T.  Davis,  officers  and  attorneys  of  the  said  court,  retired  from  said  court  and  confed- 
erated and  conspired  together  to  obstruct,  thwart,  interfere  with,  hinder,  and  delay 
the  due  and  r^;ular  course  of  justice  by  the  commencement  of  a  suit  in  a  State  court 
of  Florida,  and  by  newspaper  publications,  whereby  they  would  cause  it  to  appear 
that  this  respondent  had  and  claimed  to  have  some  right,  title,  or  interest  in  ana  to 
one  certain  portion  of  the  tract  of  land  the  subject-matter  of  said  case  in  ejectment^ 
the  said  attorneys  and  each  and  all  of  them  then  and  there  well  knowing  that  this 
respondent  did  not  have  and  did  not  claim  to  have  any  right,  title,  or  interest  in  and 
to  any  portion  of  the  said  land,  the  subject-matter  of  the  said  ejectment  case;  and  so 
confederating  and  conspiring  togeUier,  they  began  a  suit  in  a  State  court,  to  wit,  the 
circuit  court  of  Escambia  Ck>unty,  Fla.,  in  the  name  of  the  said  Florida  McGuire 
a^^dnst  this  respondent,  as  a  defendant  in  said  suit,  and  caused  to  be  issued  out  of  the 
said  court  a  wnt  against  this  respondent  summoning  him  to  be  and  appear  in  the  said 
State  court  to  make  answer  therein  to  the  allegation  that  he  had  ana  claimed  some 
right,  title,  and  interest  in  and  to  a  porffon  of  the  said  tract  of  land,  the  subpect-mat- 
ter  oi  said  suit  in  ejectment,  then  pending  in  the  said  United  States  distnct  court, 
which  said  writ  was  served  upon  this  respondent  on  the  evening  of  said  Saturday, 
November  9,  1901,  at  about  9  o'clock. 

Respondent  says  that  at  all  of  said  times  each  of  the  three  persons  above  named  well 
knew  that  this  respondent  did  not  have  and  did  not  claim  to  have  any  right,  title,  or 
interest  whatsoever  in  any  of  the  said  real  estate,  the  subjectrmatter  as  aforesaid  in  the 
said  suit  in  ejectment  in  the  said  United  States  court,  and  respondent  says  that  the 
said  Uiree  persons  so  conspiring  and  confederating  together  brought  said  suit  and 
caused  said  writ  to  be  issued  and  served  upon  respondent,  well  knowing  the  ^ts 
aforesaid,  for  the  sole  purpose  of  placing  this  respondent  in  such  a  position  upon  the 
reoord  and  before  the  bar  and  people  that  he  could  not  preside  in  the  said  court  upon 
the  trial  of  the  said  ejectment  case  and  would  thereby  be  compelled  to  continue  the 
same  over  to  some  other  term  of  court  when  another  judge  could  be  present  and  con- 
duct the  trial  of  the  same. 

Respondent  says  that  the  said  three  persons  further  confederating  and  conspiring 
together  for  the  purposes  aforesaid,  ana  to  obstruct,  interfere  with,  hinder,  and  delay 
the  due  and  proper  administration  of  justice  in  the  said  circuit  court  of  the  United 
States,  further  caused  to  be  prepared  and  published  in  the  Daily  Press  of  Sunday 
morning,  November  10,  1901,  a  newspaper  published  and  in  general  circulation  in 
the  city  of  Pensacola,  Fla.,  an  article  as  follows: 

'Judge  Swayne  summoned  as  party  to  the  suit  in  case  of  Florida  McGuire  v,  Pensa- 
cola Company  et  al. 

*' A  decided  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida  McGuire, 
who  is  Hie  owner,  by  inheritance,  and  claims  the  possession  of  what  is  known  as  the 
'Rivas  tract,'  in  the  eastern  portion  of  the  city,  near  Bayou,  Tex,,  bv  the  filing  of  a 

yrsedpe  for  summons,  through  her  attorneys,  ex-Attomey-General  Simeon  Belden, 
udge  Louis  P.  Paquet,  of  New  Orleans,  and  E.  T.  Davis,  of  this  city,  in  the  circuit 
court  of  Escambia  County,  in  an  ejectment  proceedings  for  possession  of  block  91, 
as  per  map  of  T.  C.  Watson,  which  is  part  of  the  property  which  is  claimed  by  Mrs. 
Florida  McGuire,  and  which  it  is  alleged  that  Judge  Swayne  purchased  from  a  real 
estate  agent  in  this  citv  during  the  summer  months,  and  which  is  a  part  of  the  prop- 
erty now  in  litigation  before  him. 

"The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service.'' 
All  of  which  said  acts,  as  hereinbefore  stated,  constituted  a  contempt  of  said  United 
States  distnct  court  upon  the  part  of  the  said  three  persons,  and  of  each  of  them, 
attorneys  and  counselors  at  law  and^officers  of  said  court;  impugned  the  motives  and 
tiie  honesty  and  integrity  of  this  respondent  as  a  judge;  placed  upon  the  public  rec- 
ords of  a  court  and  in  the  public  press  a  false  ana  untrue  statement,  which,  if  true, 
would  have  disqualified  and  prevented  this  respondent,  as  |udge  of  the  said  United 
States  circuit  court,  from  proceeding  to,  or  sitting  in,  the  tnal  of  the  said  ejectment 
case,  then  and  there  pending  and  called  for  trial;  constituted  an  attempt  to  intimi- 
date this  respondent  in  the  performance  of  his  judicial  duties;  sought  to  compel  him 
to  continue  said  ejectment  suit  to  another  term  of  court,  and  thereby  deny  to  the 
parties  defendant  in  said  ejectment  suit  their  right  to  a  speedy  trial  therein  in  said 
court  and  before  this  respondent  as  presiding  judge  thereof;  greatly  tended  to  obstruct, 
prevent,  hinder,  delay,  and  embarrass  the  due  administration  of  justice  in  said  court, 
and  to  subject  the  said  court  and  the  presiding  judge  thereof,  this  respondent,  to 
public  criticism,  contumely,  and  contempt;  and  respondent  says  all  of  said  confed- 
erating and  conspiring,  and  all  said  acts  of  the  three  said  persons,  constituted  a 
violation  of  their  oaths  and  of  their  official  duties  as  attorneys  and  officers  of  said 
court 
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Respondent  says  that  thereafter,  to  wit,  on  the  11th  day  of  November,  1901,  said 
United  States  circuit  coort  bein^  then  and  there  in  session  at  Pensacola,  Fla.,  one 
W.  A.  Blount,  an  attorney  of  said  courts  presented  and  filed  in  said  court  the  follow- 
ing motion  or  information  in  writing: 

^'And  now  comes  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court, 
and  practicing  therein,  and  as  amicus  curiie,  and  moves  the  court  to  cite  Simeon 
Belden,  Louis  Paquet,  and  £.  T.  Davis,  attorneys  and  counselors  of  this  court,  to 
show  cause  before  this  court,  at  a  day  and  hour  to  be  fixed  by  the  court,  why  they 
shall  not  be  punished  for  contempt  of  the  court,  in  causing  and  procuring,  as'  attor- 
neys of  the  circuit  court  of  Escambia  Countv,  Fla.,  a  summons  in  ejectment,  wherein 
Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued 
from  said  court  and  served  upon  the  judge  of  this  court,  to  recover  the  possession  of 
block  91  in  the  Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved 
in  a  controversv  in  ejectment  then  depending  in  this  court,  in  a  case  wherein  the 
said  Florida  McGuire  was  plaintiff  and  the  Pensacola  City  Company  et  al.  were 
defendants,  upon  the  grounds:  ^ 

*'l.  That  the  said  suit  in  ejectment  against  the  judee  of  this  court  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida  McGuire 
V.  Pensacola  City  Company  et  al.  had  been  submitted  to  the  court  on  November  5, 
1901,  and  denied,  and  after  the  said  judge  had  stated  in  open  court  and  in  the  pres- 
ence of  title  said  counsel,  Simeon  Belden  and  Louis  Paquet,  that  an  allegation  of  the 
said  petition  that  he  or  some  member  of  his  family  were  interested  in  or  owned 
property  in  said  tract  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a 
member  of  his  family  to  buy  laud  in  said  tract,  because  the  said  suit  of  Florida 
McGuire  involving  the  title  to  the  said  tract  was  in  litigation  before  him,  the  said 
judge. 

^*2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  nis  family  were  the  owners  of  or 
interested  in  any  part  of  me  said  tract  and  had  no  reason  whatever  to  believe  that 
he  or  they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said 
block  was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

''3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night,  the 
9th  instant,  aiter  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  tne  said 
attorneys  to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  City 
Company  et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the 
said  counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901, 
and  would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he 
should  not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such 
showing. 

'^4.  That  the  said  £.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

•*W.  A.  Blount, 
**An  Attorney  of  this  Vowrt, 

"November  11,  1901." 

That  thereupon  this  respondent,  as  presiding  judge  of  said  court,  caused  to  be 
cited  before  the  said  court  the  said  Simeon  Belden,  Louis  P.  Paquet,  and  E.  T.  Davis 
to  respond  or  answer  to  the  said  chai^  of  contempt  made  against  them,  and  to 
purge  themselves  of  said  alleged  contempt,  if  possible;  and  thereafter,  to  wit,  on  the 
12th  day  of  November,  1901,  said  Simeon  Belden  and  E.  T.  Davis  appeared  in  said 
court,  pleaded  to  the  charge  of  contempt  preferred  against  them,  and,  issue  being 
joineil,  a  hearing  was  had  upon  the  said  charge  of  contempt;  all  the  testimony 
offered  by  either  party  to  said  proceedings  was  heard,  as  well  as  arguments  for  the 
said  persons  so  charged  with  contempt,  and  upon  full  and  careful  consideration  of 
the  said  evidence  presented  and  the  law  in  the  case,  this  respondent,  as  presiding 
judge  of  said  court,  decided  that  the  said  Simeon  Belden  and  E.  T.  Davis,  and  each 
of  them,  were  guilty,  as  charged,  of  a  substantial  contempt  of  the  dignity  and  good 
order  of  the  said  court,  and  proceeded  to  impose  a  sentence  upon  each  of  them, 
which  said  sentence  directed  that  each  of  said  persons  should  pay  into  the  court  a 
fine  of  $100  and  be  committed  to  prison  for  a  period  of  ten  days. 

Respondent  further  says  that  thereafter  the  said  Simeon  Belden  and  E.  T.  Davis 
each  sued  out  a  writ  of  habeas  corpus,  returnable  before  the  Hon.  Don.  A.  Pardee, 
United  States  circuit  judge  in  and  for  the  fifth  judicial  circuit,  at  dates  therein  named, 
and  hearings  upon  said  writs  of  habeas  corpus  were  thereafter  had  before  the  said 
circuit  judp*,  where  each  of  said  parties  was  fully  heard,  and  upon  full  and  careful 
consideration  of  the  said  issues  involved  in  said  habeas  corpus  proceedings  the  said 
circuit  judge,  on  the  7th  day  of  December,  1901,  held  that  the  said  Simeon  Belden 
and  E.  T.  Davis  had  both  been  justly  and  properly  adjudged  guilty  of  contempt  by 
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this  respondent  m  jndze  of  the  said  district  court  of  the  northern  district  of  Florida; 
that  the  said  court  had  jurisdiction  to  hear  said  contempt  proceedings;  that  the  evi- 
dence disclosed  that  a  contempt  of  court  had  been  committed  by  each  of  the  said 
two  persons,  and,  among  other  things  in  said  opinion,  decided  as  follows: 

'*  The  relator  is  an  attorney  and  counselor  of  the  United  States  circuit  court  for  the 
northern  district  of  Florida,  and  as  such  one  of  the  officers  of  the  court  within  the 
intent  and  meaning  of  the  above  ptatute.  As  such  officer,  he  was  and  is  charged 
with  conduct  in  and  out  of  court  which,  if  accompanied  with  malicious  intent  or  bad 
the  effect  to  embarrass  and  obstruct  the  administration  of  justice,  was  such  misbe- 
havior as  amounted  to  contempt  of  court" 

"  It  is  conceded  that  this  sentence  is  beyond  the  jurisdiction  of  the  court,  which, 
under  section  725,  above  quoted,  is  limited  to  power  to  imprison  or  to  fine,  but  not 
both.  But  the  question  is  whether  the  relator  can  complain  of  this  sentence  until 
ne  has  performed  that  part  which  the  court  had  power  to  impose.  The  court  had 
power  to  impose  a  sentence  of  imprisonment  in  the  county  jail  for  ten  days:  also  had 
power  to  impose  a  fine  of  $100.  Is  the  relator  injured  until  he  has  eitrier  suffered 
the  imprisonment  or  paid  the  fine?  '* 

This  question  has  been  somewhat  considered  in  the  Supreme  Court.  In  Ex  parte 
Swan  ^supra)  the  court  savs: 

'*  It  IS  furtner  contended  that  the  court  exceeded  its  power  in  that  the  payment  of 
costs  was  required,  because  the  costs  were  in  the  nature  of  a  fine,  and  therefore  the 
punishment  inflicted  was  both  fine  and  imprisonment.  Under  section  970  of  the 
Revised  Statutes,  when  judgment  is  render^  against  a  defendant  in  a  prosecution 
for  any  fine  or  forfeiture,  he  shall  be  subject  to  the  payment  of  costs,  and  on  every 
conviction  for  any  other  offense  not  capital,  the  court  may,  in  its  discretion,  award 
that  the  defendant  shall  pay  the  costs  of  the  prosecution ;  and  as  contempt  of  court 
is  a  specific  criminal  offense,  it  is  said  that  the  judgment  for  payment  of  costs  would 
appear  to  be  within  the  power  of  the  court,  although  by  se(^on  725  it  is  provided 
that  contempts  of  the  authority  of  courts  of  the  United  States  mav  be  punished  *  by 
fine  or  imprisonment,  at  the  aiscretion  of  the  court'  But,  be  that  as  it  may,  the 
sentence  here  was  that  the  petitioner  be  imprisoned  'until  he  returns  to  the  custody 
of  the  receiver  the  barrel  taken  by  him  from  the  warehouse  without  warrant  of  law. 
And  when  that  has  been  surrendered,  that  he  suffer  a  further  imprisonment  there- 
after in  s%id  county  jail  for  three  months  and  until  he  pay  the  costs  of  these  proceed- 
ings.' As  the  prisoner  has  neither  restored  the  goods  nor  suffered  the  imprisonment 
for  three  months,  even  if  it  was  not  within  the  power  of  the  court  to  require  payment 
of  costs  and  its  judgment  to  that  extent  exceeded  its  authority,  yet  he  can  not  be  dis- 
charged on  habeas  corpus  until  he  has  performed  so  much  of  the  judgment  or  served 
out  so  much  of  the  sentence  as  it  was  within  the  power  of  the  court  to  impose.  (£x 
parte  Lange,  18  Wall.,  163;  Ex  parte  Parks,  93  U.  S.,  18.) 
♦  »  *  .. 

"Considering  these  authorities  and  that  this  writ  is  sued  out  and  is  returned  before 
one  of  the  judges  of  the  circuit  for  the  northern  district  of  Florida,  it  would  seem  to 
be  proper  to  discharge  this  writ,  leaving  the  relator  to  elect  whether  he  will  pay  the 
fine  or  suffer  the  imprisonment,  and  then  to  seek  relief  from  the  balance  of  the  sen- 
tence. Another  course  to  follow  would  be  to  adjudge  the  sentence  imposed  to  be 
beyond  the  law  and  remand  the  relator  to  the  circuit  court  of  the  northern  district 
of  Florida  to  be  sentenced  within  the  law  for  contempt,  of  which  he  has  been 
adjudged  guilty. 

**Tne  case  shows  that  the  relator  has  suffered  some  portion  of  the  sentence  of 
imprisonment,  for  this  reason,  and  under  all  the  circumstances  of  the  case,  I  deem 
it  best,  and  the  relator  can  not  complain,  to  hold  that  when  the  relator  shall  have 
satisfied  either  the  imprisonment  or  fine  adjudged  against  him  he  will  be  entitled  to 
his  discharge. 

"For  these  reasons  the  writ  of  habeas  corpus  herein  sued  out  is  discharged. 

"Circuit  Judges  McCormick  and  Shelby  heard  the  argument  in  this  case,  and  con- 
cur in  this  opinion. 

"Don.  a.  Pardkb,  Circaii  Judge.** 

And  thereupon  the  said  circuit  judge  made  an  order  in  the  premises  as  follows: 

"United  States  fifth  judicial  circuit.  Proceedings  before  Don.  A.  Pardee,  circuit 
judge,  in  chambers,  New  Orleans,  La.  Exparte  Elsa  T.  Davis,  ex  parte  Simeon 
Belden.    On  writs  of  habeas  corpus. 

"Writs  of  habeas  corpus  in  f&\OT  of  the  above-named  relators  bavins  been  issued 
on  the  order  of  the  undersigned  circuit  judge,  returnable  in  chambers  in  the  city  of 
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N^w  Orleans,  and  returns  having  been  made  to  the  said  writs,  and  the  iasue  presented 
having  been  argued — 

**It  is  now,  for  the  reasons  herein  filed,  ordered  and  adjudged  that  the  said  writs 
be  dischaiged  and  that  the  relators  be  remanded  to  the  custody  of  the  jail  keeper  of 
Escambia  County,  Fla.,  holding  for  the  marshal  for  the  northern  district  of  Florida 
at  Pensacola. 

**And  as  the  said  relators,  pending  proceedings  on  above-mentioned  writs,  have 
been  enlarged  upon  bonds  conditioned  upon  their  appearance  and  to  obey  orders 
issued, 

'*  It  is  ordered  that  they  surrender  themselves  to  said  jailer,  or  said  marshal,  on  or 
before  noon  of  Monday,  the  9th  day  of  December,  1901. 

''The  costs  of  these  proceedings  to  be  paid  by  said  relators. 

"Don.  a.  Pabdbs,  CHrcutii  Judge. 

"OBCEMBKB7,  1901." 

Whereby  respondent  insists  and  alleges  that  the  said  proceedings  against  the  said 
Simeon  Belden  and  £.  T.  Davis,  for  contempt,  as  aforesaid,  came  to  an  end,  and  a 
final  adjudication  was  had  therein. 

Kespondent  admits  that  it  was  decided  by  the  said  circuit  judge  that  this  respond- 
ent, as  judge  of  the  said  circuit  court  of  tbe  northern  district  of  Florida,  in  imposing 
sentences  upon  the  said  Simeon  Belden  and  E.  T.  Davis,  was  mistaken  in  his  under- 
standing of  the  law  of  the  case  in  this,  and  in  this  only,  to  wit:  That  respondent 
believea  that  it  was  within  his  power  and  discretion  as  said  judge  to  impose  both  a 
fine  and  sentence  of  imprisonment  upon  each  of  the  said  two  persons  adjudged  guilty 
of  contempt  as  aforeeaia,  whereas  it  was  held  by  the  said  circuit  judge  that  the  stat- 
ute of  the  United  States  in  that  respect  made  and  provided  authorized  a  sentence  of 
fine  or  imprisonment,  and  that  both  fine  and  impnsonment  could  not  be  imposed  in 
any  one  case;  but  respondent  says  that  whatever  mistake  he  made  in  that  respect 
was  made  without  malice  and  in  the  belief  that  such  a  sentence  could  be  properly 
imposed  imder  the  law,  and  respondent  should  not  be  held  to  have  committed  a 
high  crime  or  misdemeanor  as  alleged  in  said  article  eight  bv  reason  of  the  fact  that  he 
may  have  been  mistaken  in  his  construction  of  the  law,  wnereby  he  imposed  a  sen- 
tence of  both  fine  and  imprisonment;  and  he  not  only  alleges  that  he  was  free  from 
any  bias,  prejudice,  or  desire  to  injure  either  of  the  said  two  persons,  but  that  all 
his  acts  and  aoings  in  and  about  the  trial  of  said  case,  the  decision  thereon,  and  the 
imposing  of  sentences  therein,  were  prompted  solely  by  his  desire  to  maintain  the 
dignit}r  and  authority  of  his  said  court  and  to  punish  such  acts  of  contemj^t  of  its 
authority  as  tended  to  hinder,  delay,  obstruct,  and  impede  the  due  administration 
of  justice  therein,  and  to  subject  the  said  court  and  the  judge  thereof  to  public  criti- 
cism, contumely,  and  contempt 

Respondent  alleges  that  the  said  United  States  circuit  court,  sitting  in  and  for  the 
northern  district  m  Florida,  had  jurisdiction  of  the  said  contempt  proceedings;  that 
due  process  of  law  was  issued  therein;  that  the  said  Simeon  Belden  and  E.  T.  Davis 
appeared  in  said  court  and  were  accorded  every  right  to  be  heard  by  counsel  learned 
in  the  law  to  present  evidence  and  to  purge  themselves  of  said  contempt  if  they  could 
do  so  in  accordance  with  the  facts  and  the  law  of  the  case;  and  respondent  alleges 
that  they  did  not  so  pui^  themselves,  or  either  of  them,  of  said  contempt. 

And  respondent  insists  that  he  was  and  is  blameless  in  the  premises;  that  he  per- 
formed his  duty,  and  his  whole  duty,  in  all  the  said  proceedings;  that  he  was  in  no 
way  guilty  of  an  abuse  of  judicial  power  or  of  a  high  misdemeanor  in  office,  and  that 
the  said  proceedings  had  and  held  before  him,  and  the  judgment  resulting  there- 
from, were  all  in  accordance  with  the  law,  except  as  hereiribefore  explained;  and 
any  failure  of  this  respondent  as  presiding  judge  of  the  said  United  States  district 
court  to  have  adjudged  said  Simeon  Belden  and  E.  T.  Davis  guilty  of  contempt,  and 
to  have  punished  them  therefor,  in  view  of  the  testimoii]^  as  presented  and  ttie  law 
of  the  case,  would  have  greatly  tended  to  destroy  the  dignity  and  authority  of  the 
said  court;  to  obstruct,  hinder,  and  delay  the  due  course  of  justice  therein,  and  to 
bring  said  court  into  public  disfavor  and  just  contempt. 

Answer  to  Abticle  9. 

And  the  said  respondent,  saving  to  himself  all  advantages  of  exception  or  other- 
wise to  article  9  of  the  said  articles  of  impeac^hment,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  12th  day  of  November,  A.  D.  1901,  he  had  been  duly 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in 
and  for  the  northern  district  of  Florida  and  had  entered  upon  the  duties  of  his  office 
prior  to  said  date,  and  contuiued  in  the  performance  of  the  duties  and  in  the  exercise 
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of  his  office  of  judge  np  to  the  present  time,  %iid  he  says  that  at  all  the  times  men- 
tioned in  said  article  9  he  was  exercising  and  performing  the  duties  of  a  district  judge 
in  and  for  the  northern  district  of  Florida,  and  that  on  the  12th  day  of  November, 
A.  D.  1901,  he  was  holdins  a  session  of  the  circuit  coiftt  at  the  city  of  Pensacola,  in 
the  State  of  Florida;  and  he  admits  that  on  said  date  he  did  adjudge  guilty  of  coi^- 
tempt  of  court  and  impcMse  a  fine  of  1100  upon,  and  commit  to  prison  for  a  period  of 
ten  aays,  one  £.  T.  Davis,  an  attorney  and  counselor  at  law  of  said  court,  as  set  forth 
in  said  artide  9;  but  he  denies  that  said  judicial  action  on  his  part  was  malicious  or 
unlawful,  and,  on  the  contrary,  he  insists  and  asserts  that  said  judgment  was  ren- 
dered and  said  sentenoe  imposed  by  him  from  a  high  sense  of  judicial  and  public 
duty,  and  that  upon  the  proceedings  then  pending  and  heard  before  him  he  could 
not  have  done  otnerwise  than  to  have  adjudged  the  said  £.  T.  Davis  guilty  of  the  con- 
tempt of  court  stated  in  said  article  9. 

Respondent  further  says  that  all  of  the  acts  and  charges  as  made  in  said  article  9 
are  the  same  identical  acts  and  charges  as  made  in  the  aforesaid  article  8;  and  he  says 
that  for  a  more  full  and  complete  answer  to  the  said  article  9  he  hereby  reiterates 
and  reaffirms  all  of  his  allegations  and  statements  in  his  answer  to  the  said  article  8, 
and  adopts  the  same  as  hislurther  and  complete  answer  to  said  article  9,  and  asks  that 
the  said  allegations  and  statements  in  said  answer  to  the  said  eighth  article  shall  be 
taken  and  accepted  as  his  further  and  complete  answer  to  the  allegations  of  said 
article  9  as  fully  and  with  the  same  force  and  effect  as  if  they  were  herein  specifically 
reiterated  and  set  forth,  and  prajrs  equal  benefit  therefrom  as  if  the  same  were  again 
fully  reiterated.  * 

Answkr  to  Articlb  10. 

And  the  respondent,  saving  to  himself  all  advantages  of  exception  or  otherwise  to 
article  10  of  the  said  articles  of  impeachment,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  12th  day  of  November,  A.  D.  1901,  he  had  been  duly 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in 
and  for  the  northern  district  of  Florida,  and  had  entered  upon  the  duties  of  his  office 
prior  to  said  date,  and  continued  in  the  i)erformance  of  the  duties  and  in  tlie  exercise 
of  his  office  of  judge  up  to  the  present  time;  and  he  says  that  at  all  the  times  men- 
tioned in  said  article  10  he  was  exercising  and  performing  the  duties  of  a  district 
judge  in  and  for  the  northern  district  of  Florida;  and  that  on  the  12th  day  of  Novem- 
ber, A.  D.  1901,  he  was  holding  a  session  of  the  circuit  court  at  the  city  of  Pensacola, 
in  the  State  of  Florida;  and  he  admits  that  on  said  date  he  did  adjudge  guilt)^  of 
contempt  of  court  and  impose  a  fine  of  1100  upon,  and  commit  to  prison  ror  a  period 
of  ten  da^,  one  Simeon  Belden,  an  attorney  and  counselor  at  law  of  said  court,  as 
set  forth  in  said  article  10;  but  he  denies  that  said  judicial  action  on  his  part  was 
malicious  or  unlawful;  and,  on  the  contrary,  he  insists  and  asserts  that  said  judgment 
was  rendered  and  said  sentence  imposed  by  him  from  a  high  sense  of  judicial  and 
public  dutv,  and  that  upon  the  proceedings  then  pending  and  heard  before  him  he 
could  not  have  done  otherwise  than  to  have  adjudged  the  said  Simeon  Belden  guilty 
of  the  contempt  of  court  stated  in  said  article  10. 

Respondent,  further  answering,  says  that  all  the  allegations  made  in  the  said  arti- 
cle 10  refer  to  the  same  proceedings  in  all  respects  as  those  charged  in  articles  8  and  9 
aforesaid;  that  the  said  £.  T.  Davis  named  in  said  articles  8  and  9  and  the  said 
Simeon  Belden  named  In  article  10  jointly  committed  all  of  the  acts  and  participated 
in  all  the  proceedings  by  trial  or  otherwise  set  forth  and  described  in  respondent's 
answer  to  article  8  aioresaid,  except  in  this,  to  wit,  that  the  sentence  imposed  upon 
the  said  Simeon  Belden  was  a  separate  sentence  from  the  sentence  imposea  upon  said 
£.  T.  Davis,  and  he  says  that  for  a  more  full  and  complete  answer  to  said  article  10  he 
hereby  reiterates  and  reaffirms  all  of  the  allegations  and  statements  in  hia  answer  to 
the  said  article  8,  and  adopts  the  same  as  his  further  and  complete  answer  to  said  arti- 
cle 10;  and  asks  that  the  said  allegations  and  statements  in  said  answer  to  the  said 
eighth  article  shall  be  taken  and  accepted  as  his  further  and  complete  answer  to  the 
allegations  of  said  article  10  as  fully  and  with  the  same  force  and  effect  as  if  they 
were  herein  specifically  reiterated  and  set  forth,  and  prays  equal  benefit  therefrom 
as  if  the  same  were  here  again  fully  reiterated. 

Answeb  to  Articlb  11. 

And  the  respondent,  saving  to  himself  all  advantages  oi  exception  or  otherwise  to 
article  11  of  the  said  articles  of  impeachment,  for  answer  thereto  saith: 

He  admits  that  prior  to  the  12tn  day  of  November,  A.  D.  1901,  he  had  been  duly 
Appointed,  confirmed,  and  commissioned  as  a  district  judge  of  the  United  States  in 
AQd  for  the  northern  district  of  Florida  and  had  entered  upon  the  duties  of  his  office 
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prior  to  said  date,  and  oontiDued  in  th^  performance  of  the  duties  and  in  the  exercise 
of  his  office  of  judge  up  to  the  present  time;  and  he  says  that  at  all  the  times  men- 
tioned in  said  article  11  he  was  exercising  and  performing  the  duties  of  a  district 
judge  in  and  for  the  northern  district  of  Florida,  and  that  on  the  12th  day  of  Novem- 
ber, A.  D,  1901,  he  was  holding  a  session  of  the  circuit  court  at  the  city  of  Pensacola, 
in  the  State  of  Florida,  and  be  admits  that  on  said  date  he  did  adjudge  guilty  of  con- 
tempt of  court  and  impose  a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  ten 
days  one  Simeon  Belden,  an  attorney  ana  counselor  at  law  of  said  court,  as  set  forth 
in  said  article  11;  but  he  denies  that  said  judicial  action  on  his  part  was  malicious  or 
unlawful,  and,  on  the  contrary,  he  insists  and  asserts  that  said  jud^ent  was  ren- 
dered and  said  sentence  imposed  by  him  from  a  high  sense  of  judicial  and  public 
duty,  and  that  upon  the  proceedings  then  pending  and  heard  before  him  he  could 
not  have  done  otnerwise  than  to  have  adjudged  the  said  Simeon  Belden  guilty  of  the 
contempt  of  court  stated  in  said  article  11. 

Kespondent  further  answering  says  that  all  of  the  allegations  made  in  the  said 
article  11  refer  to  the  same  proceedings  in  all  respects  as  those  charged  in  articles  8, 
9,  and  10  aforesaid;  that  the  said  E.  T.  Davis,  named  in  said  articles  8  and  9,  and  the 
said  Simeon  Belden,  named  in  article  11,  jointly  committed  all  of  the  acts  and  partici- 
pated in  all  the  proceedings  by  trial  or  otherwise  set  forth  and  described  in  respond- 
ent's answer  to  article  8  aforesaid,  except  in  this,  to  wit,  that  the  sentence  imposed 
upon  the  said  Simeon  Belden  was  a  separate  sentence  from  the  sentence  impoeea  upon 
said  E.  T.  Davis;  and  he  says  that  for  a  more  full  and  complete  answer  to  the  said 
article*ll  he  hereby  reiterates  and  reaffirms  all  of  the  allegations  and  statements  in 
his  answer  to  the  said  article  8,  and  adopts  the  same  as  his  further  and  complete 
answer  to  article  11,  and  asks  that  the  said  allegations  and  statements  in  said  answer 
to  the  said  eighth  article  shall  be  taken  and  accepted  as  his  further  and  complete 
answer  to  the  allegations  of  said  article  11,  as  fully  and  with  the  same  force  and 
effect  as  if  they  were  herein  specifically  reiterated  and  set  forth,  and  prays  equal 
benefit  therefrom  as  if  the  same  were  here  again  fully  reiterated. 

Answer  to  Abticlb  12. 

And  the  respondent,  saving  to  himself  all  advantages  of  exception  or  otherwise  to 
article  12,  of  the  said  articles  of  impeachment,  for  answer  thereto,  saith: 

He  admits  that  prior  to  the  9th  day  of  December,  A.  D.  1902,  he  had  been  duly 
appointed,  confirmed,  and  commissioned  as  a  district  judge  of.  the  United  States  in 
and  for  the  northern  district  of  Florida,  and  had  entered  upon  the  duties  of  his  office 
prior  to  said  date,  and  continued  in  the  performance  of  the  duties  and  in  the  exer- 
cise of  his  office  of  iudge  up  to  the  present  time;  and  he  says  that  at  all  times  men- 
tioned in  said  article  12  he  was  exercising  and  performing  the  duties  of  a  district 
judge  in  and  for  the  northern  district  of  Florida;  and  that  on  the  9th  day  of  Decem- 
ber, A.  D.  1902,  he  was  holding  a  session  of  the  said  district  court;  ana  he  admits 
that  on  said  date  he  did  adjudge  guiltv  of  contempt  of  court  and  commit  to  prison 
for  a  period  of  sixty  days  one  W.  G.  O'Neal,  as  set  forth  in  said  article  12,  but  he 
denies  that  said  judicial  action  on  his  part  was  malicious  or  unlawful,  and  on  the 
contrary  he  insists  and  asserts  that  said  judgment  was  rendered  and  said  sentence 
imposed  by  him  from  a  high  sense  of  judicial  and  public  duty,  and  that  upon  the 
proceedings  then  pending  and  heard  before  him  he  could  not  have  done  otherwise 
than  to  have  adjuaged  the  said  W.  C.  O'Neal  guilty  of  the  contempt  of  court  stated 
in  said  article  12. 

Respondent,  further  answering,  says  that  on  the  29th  day  of  Au^st,  1902,  one 
Scarritt  Moreno  filed  in  the  said  district  court  of  the  United  States  m  and  for  the 
northern  district  of  Florida  his  petition  asking  to  be  adjudged  a  bankrupt  and  to 
obtain  the  benefits  of  the  acts  of  Congress  of  the  United  States  relating  to  bankruptcy; 
and  the  said  court,  having  jurisdiction  in  the  premises,  took  such  proceedings  m 
relation  thereto  that  by  an  order  duly  made  the  said  petitioner  was  adjudged  a  bank- 
rupt, and  A.  Greenhut  was  duly  appointed  trustee  of  tbe  estate  of  the  said  bankrupt 
on  the  15th  day  of  September,  1902;  that  the  said  A.  Greenhut  accepted  the  said 
appointment  and  filed  his  bond  as  such  trustee,  which  said  bond  was  duly  approved 
as  provided  for  by  law,  and  on  said  date  last  named  the  said  A.  Greenhut  du|y  took 
ttie  oath  of  office  and  aualified  as  required  by  law,  and  thereby  became  an  officer  of 
the  district  court  of  the  United  States  in  and  for  the  northern  district  of  Florida, 
to  wit,  trustee  for  the  estate  of  the  above-named  Scarritt  Moreno,  bankrupt  as  afore- 
said, and  continued  as  such  officer  of  said  court  during  all  the  times  nereinafter 
referred  to  in  this  answer;  that  on  the  10th  day  of  November,  A.  D.  1902,  the  said 
A.  Greenhut,  an  officer  of  said  court,  as  aforeeiid,  filed  and  pref^ented  in  the  said 
court,  while  said  court  was  duly  in  session  in  the  city  of  Pensacola,  Fla.,  in  said 
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northern  jadidal  district  of  Florida,  a  certain  information  in  writing  and  in  words 
and  figoree  as  follows,  to  wit: 

In  the  United  States  district  court,  northern  district  of  Florida,  at  Pensaoola,  in  the 

matter  of  Scarritt  Moreno,  bankrupt. 

"UNrrED  States  of  Amebic  a, 

**  Northern  dwtrici  of  Florida,  city  ofPenaacola,  98: 

"Adolph  Greenhut,  of  the  city  of  Pensacola,  in  the  district  aforesaid,  being  duly 
sworn  according  to  law,  on  his  oath  doth  depose  and  say : 

*'  'That  heretofore,  on  the  29th  day  of  August,  1902,  one  Scarritt  Moreno  filed  in 
the  honorable  the  district  court  of  the  United  States  in  and  for  the  northern  district 
of  Florida,  at  Peflsacola,  his  petition  to  be  adjudicated  a  bankrupt  and  to  obtain  the 
benefits  of  the  acts  of  Congress  of  the  United  States  relating  to  bankruptcy.  That 
thereafter  such  proceedings  were  had  upon  said  petition  in  said  United  States  district 
court;  that  on  September  15,  1902,  afiiant  was  duly  apiK>inted  trustee  of  the  estate 
of  the  above-named  Scarritt  Moreno,  bankrupt,  which  said  appointment  of  deponent 
as  trustee  was  then  and  there  approved  by  the  said  court. 

''That  thereafter,  to  wit,  on  the  day  and  year  last  aforesaid,  afiiant  accepted  said 
appointment  and  filed  his  bond  as  such  trustee,  which  said  bond  was  duly  approved 
by  £.  K.  Nichols,  esq.,  referee  in  bankruptcy,  and  at  the  same  time  deponent  took 
the  oath  of  office  as  required  by  law,  ana  thereupon  he  became  charged  with  the 
duties  and  clothed  with  the  authoritv  appertaining  to  a  trustee  in  bankruptcy  under 
the  laws  of  the  United  States,  and  from  thence  hitherto  has  occupied  and  is  now 
occupying  said  trusteeship,  amenable  to  and  subject  to  the  orders  of  the  said  the 
honorable  district  court  of  the  United  States  in  and  for  the  northern  district  of 
Florida. 

"  That  affiant  was,  by  counsel,  advised  that  it  was  his  duty,  as*  trustee  of  the  estate 
of  said  Scarritt  Moreno',  as  aforesaid,  to  institute  a  certain  suit  or  action  in  equity  for 
the  purpose  of  having  certain  property  purchased  by  the  said  Scarritt  Moreno,  bank- 
rupt, the  title  to  which  was  taken  by  the  said  Scarritt  Moreno  in  the  name  of  his 
wiie,  brought  into  the  said  United  States  district  court  as  a  part  of  the  estate  of  said 
bankrupt,  to  be  there  administered  as  required  by  law,  and  for  the  further  purpose  of 
having  certain  mortgages  on  said  property  decreed  and  declared  to  be  null,  void,  and 
of  no  effect.  That  tnereupon,  in  the  afternoon  of  Saturday,  the  18th  day  of  October, 
1902,  through  his  counsel,  he,  as  trustee  as  aforesaid,  and  in  the  periormance  of  his 
duty  as  aforesaid  as  an  officer  of  the  said  United  States  district  court,  caused  to  be 
filed  in  the  circuit  court  of  Escambia  County,  State  of  Florida,  his  certain  bill  of  com- 
plaint, therein  and  thereby,  among  other  thinffs,  seeking  the  relief  above  referred  to. 

**That  by  the  advice  of  his  counsel  Scarritt  Moreno,  Susie  R.  Moreno,  his  wife,  the 
American  r^ational  Bank  of  Pensacola,  the  Citizen's  National  Bank  of  Pensacola,  and 
others^  were  made  parties  defendant  in  and  to  said  bill  of  complaint,  and  that  upon 
the  filing  of  said  bill  of  complaint  suit  was  commenced  against  the  defendants  named 
in  said  bill  of  complaint.  That  all  of  the  proceedings  above  referred  to  were  taken 
and  had  by  affiant  as  an  officer  of  the  district  court  of  the  United  States  in  and  for 
the  northern  district  of  Florida,  and  in  the  due,  proper,  and  faithful  performance  of 
his  duty  as  such  officer,  and  were  necessarily  had  and  taken  under  the  law  and  his 
oath  of  office. 

**That  on  Monday,  the  20th  day  of  October,  A.  D.  1902,  between  the  hours  of  9 
and  10  o'clock  a.  m.,  affiant  was  standing  in  the  door  of  the  office  of  the  store  owned 
and  conducted  by  him,  situated  at  No.  — ,  East  Government  street,  in  the  city  of 
Pensacola,  aforesaid,  which  said  office  was  occupied  by  deponent,  among  other 
things,  for  the  purpose  of  performing  the  duties  devolving  upon  him  as  trustee  as 
aforesaid,  and  in  which  said  office  this  deponent  kept  and  had  the  custody  of  the 

Eapers,  books,  etc.,  relating  to  and  connected  with  the  estate  of  said  Scarritt  Moreno, 
ankrupt,  in  deponent's  hands  as  trustee,  as  aforesaid.  That  at  the  said  time  depo- 
nent was  engaged  in  conversation  with  one  Alex.  Lischkoff,  when  one  W.  C.  O'Neal, 
who  was  at  the  said  time  president  of  said  American  National  Bank,  of  Pensacola, 
one  of  the  defendants  in  the  action  or  suit  heretofore  referred  to,  approached  to  where 
affiant  was  standing  and  conversing,  as  aforesaid,  and  stated  to  affiant  that  as  soon  as 
he,  affiant,  was  at  liberty,  he,  said  O'Neal,  desired  to  speak  to  him;  thereupon  affiant 
stated  in  effect  that  said  O'Neal  could  speak  to  him  then,  and  affiant  entered  his  said 
office  and  stood  alongside  of  a  standing  desk  about  5  feet  from  the  door  of  said  office. 
''Said  O'Neal  followed  affiant  into  said  office  and  stood  opposite  to  affiant,  and  dis- 
tant only  a  few  feet.  That  thereupon  said  O'Neal,  in  effect,  asked  this  affiant  why 
he,  affiant,  had  brought  the  name  of  his,  the  American  National,  bank,  into  the 
Moreno  suit  (meaning  thereby  the  suit  above  referred  to,  brought  by  affiant  astrus- 
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tee,  against  Scairitt  Moreno  and  others);  that  affiant  replied  that  he,  O'Neal,  oonld 
see  hie,  affiant's  attorneys  in  relation  thereto;  that  said  O'Neal  made  some  remark 
to  the  efi^ect  that  he  would  not  do  so,  and  stated  to  affiant  that  he,  affiant,  was  no 
gentleman;  that  affiant  thereupon  said  that  he,  affiant,  was  as  m»ch  of  a  gentleman 
as  he,  the  said  O'Neal,  was;  that  thereupon  said  O'Neal  said,  'We'll  settle  the  mat- 
ter,' and  turned  ahout  as  if  he  intended  to  leave  the  premises  of  deponent,  walking 
toward  the  door  of  said  office  and  out  upon  the  sidewalk. 

''That  affiant  had  no  thought,  idea,  or  suspicion  that  said  O'Neal  intended  any 
perBomd  violence  toward  him,  and  quietly  stuted  forward  from  where  he  was  so 
standing  as  aforesaid,  toward  the  door  of  said  office  leading;  into  the  street  That 
affiant  barely  reached  the  doorwav  of  said  office  when  said  O'Neal,  without  any 
provocation,  without  any  notice  to  deponent  of  his  murderous  intention,  turned  and 
wheeled  suddenly  about  with  his  knife  in  his  hand,  and  with  intent  to  kill  and  mur- 
der deponent  struck  at  his,  deponent's,  throat  with  said  knife,  and  cut  deponent  at  a 
point  behind  tiie  left  ear.  cutting  through  lower  portion  of  said  left  ear,  then  across 
the  left  cheek,  ending  at  left  corner  of  mouth,  ana  immediately  thereafter  said  O'Neal 
cut  and  stabbed  deponent  four  further  times:  (1)  On  left  side  over  ribs;  (2)  upon 
left  hip;  (3)  on  left  elbow;  and  (4)  on  right  hand.  That  the  cuts,  wounds,  and 
stab  so  innicted  by  said  O'Neal  upon  deponent  were  of  a  serious  and  dangerous  char- 
acter, and  from  said  time  to  the  present  deponent  has  been  unable  to  attend  to  and 
perform  his  duties  as  trustee  as  aforesaid,  and  has  been  confined  to  his  home,  except 
for  a  few  hours  on  two  or  three  different  days;  and  has  ever  since  been,  and  is  now, 
under  the  care  and  treatment  of  a  physician,  who  is  attending  to  said  wounds. 

"That  said  assault  and  attempt  to  murder  was  committed  by  said  O'Neal  as  afore- 
said, solely  because  and  for  the  reason  that  affiant,  as  an  officer  of  the  United  States 
district  court  in  and  for  the  northern  district  of  Florida,  had  instituted  the  suit  above 
set  forth  against  the  said  American  National  Bank  and  others,  and  to  interfere  with 
and  prevent  deponent  from  executing  and  pefforming  his  duties  as  such  officer  of 
said  court;  and  the  said  O'Neal  did  by  the  said  murderous  assault  interfere  with  the 
management  of  said  trust  by  deponent  as  an  officer  of  the  said  court,  and  did  for  a 
long  period  of  time,  to  wit.  from  the  said  20th  day  of  October,  1902,  up  to  the  pres- 
ent time,  by  reason  of  the  injuries  inflicted  by  him  upon  deponent  as  aforesaid,  pre- 
vent and  deter  deponent  from  performing  the  duties  incumbent  upon  him,  deponent, 
as  such  officer,  and  did  therebv  interfere  with  the  management  bydeponenl^as  such 
officer,  of  the  estate  of  the  saia  Scarritt  Moreno,  bankrupt. 

"A.  Grbbnhut. 

"Sworn  to  and  subscribed  before  me  this  7th  day  of  November,  A.  D.  1902. 

"E.  K.  Nichols, 
**Referee  in  Bankruptcy,** 

And  the  said  court,  and  respondent,  as  judge  of  said  court,  then  and  there,  by 
virtue  of  the  filing  and  presentation  of  said  complaint,  having  jurisdiction  in  the 
premises,  caused  the  saia  W.  0.  O'Neal  to  be  cited  to  appear  before  the  said  court  to 
answer  to  the  charge  of  contempt  as  set  forth  and  exhibited  to  the  court  in  said 
information. 

Respondent  says  that  thereafter,  and  upon  the  17th  day  of  Novembe^^  A.  D.  1902, 
the  said  W.  0.  O  Neal  appeared  in  the  said  court,  the  same  being  then  and  there  in 
session,  and  thereafter  and  from  time  to  time  due  proceeding  were  had  in  said  court 
which  resulted  in  a  trial  of  the  charges  made  and  set  forth  in  the  said  information; 
that  the  said  W.  0.  O'Neal  filed  his  answer  in  said  cause;  that  he  was  heard  on  all 
questions  arising  in  the  case  by  counsel  learned  in  the  law,  and  on  the  8th  day  of 
December,  1903,  issue  having  been  fully  joined,  the  court  proceeded  to  hear  and  try 
the  said  case  upon  the  said  charges  of  contempt  so  preferred  against  the  said  W.  0. 
O'Neal;  that  evidence  was  offered  and  received  in  support  of  the  facts  as  alleged  in 
the  said  information,  and  evidence  was  also  offered  and  received  for  and  on  behalf  of 
the  said  W.  C.  O'Neal;  and  after  the  hearing  of  all  testimony  offered  upon  both  sides, 
and  after  hearing  ar^ments  of  counsel  for  the  said  W.  0.  O'Neal,  respondent.,  as  the 
presiding  judge  of  said  court,  held  and  found  the  said  W.  C.  O'Neal  guilty  of  contempt 
as  charged,  and  entered  against  him  the  following  order  and  judgment,  to  wit: 

"And  afterwards,  to  witi  on  the  9th  day  of  December,  A.  D.  1902,  the  following 
proceedings  were  had  in  open  court,  to  wit: 

•*In  the  matter  of  the  rule  upon  W.  0.  O'Neal  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  this  court  as  to  the  matters  and  things  set  forth  in  the 
affidavit  of  Adolph  Greenhut. 

''This  cause  coming  on  to  be  heard  at  this  time  on  the  affidavit  of  Adolph  Green- 
hut  in  the  matter  of  the  bankruptcy  proceedings  in  the  estate  of  Souritt  Moreno, 
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a^d  apon  the  rule  to  show  cause  why  he  should  not  be  punished  for  contempt  of  this 
court,  issued  thereon  by  this  court,  against  W.  C.  O'Neid^  and  upon  the  answer  of 
the  said  resjpondent,  W.  C.  O'Neal,  to  the  said  rule  and  affidavit;  and  the  court  hay- 
ing heard  the  testimony  and  the  witnesses  for  the  prosecution  and  for  the  respondent, 
and  after  argument  of  counsel  and  consideration  by  the  court,  and  the  court  being 
advised  in  the  premises,  the  court  doth  find  as  follows: 

"That  the  affidavit  of  Adolph  Greenhut,  upon  which  this  rule  was  granted,  is 
true,  and  that  the  respondent  is  guilty  of  the  acts  and  thin^  set  forth  therein,  in  the 
manner  and  form  therein  alleged,  and  that  the  same  constitute  and  are  a  substantial 
contempt  of  this  court,  and  it  is  therefore 

*'  Orderedy  adjudged^  and  directed  tliat  the  said  respondent,  W.  G.  O'Neal,  be  taken 
hence  to  the  county  jail  of  £scambia  County,  at  Pensacola,  in  the  State  of  Florida, 
and  there  confined  for  and  during  the  period  of  sixty  days,  and  that  he  stand  com- 
mitted until  the  terms  of  this  sentence  be  complied  with,  or  until  he  be  discharged 
by  due  process  of  law. 

''And  the  said  respondent,  W.  C.  O'Neal,  at  this  time  having  sued  out  his  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  made  and  entered  into  a  bond 
and  undertaking,  conditioned  as  reqinred  by  law  and  duly  approved  by  this  court, 
it  is  therefore  ordered  that  the  said  writ  of  error  be  and  operate  as  supersedeas  to 
the  judgment  heretofore  rendered  in  this  cause." 

Respondent  here  alleges  and  says  that  all  of  the  factB  and  allegations  contained  in 
the  said  information  fil^  and  presented  in  said  court  by  the  said  A.  Greenhut,  and 
00  found  and  adjudged  to  be  true  by  this  respondent,  as  the  presiding  judge  of  said 
court,  u{>on  the  said  trial,  were  and  are  true  in  all  respects  as  set  forth  in  the  said 
information  of  said  A.  Greenhut;  and  respondent  herein  refers  to  the  all^ations 
contained  in  said  information  hereinbefore  fully  set  forth  and  adopts  each  and  every 
of  said  allegations  as  a  part  of  his  answer  herein,  and  hereby  alleges  that  each  and 
every  of  the  facts  set  forth  in  the  said  information  were  and  are  true;  and  he  asks 
that  the  same  be  taken  as  a  part  of  his  answer  herein  as  fully  and  to  the  same  effect 
as  if  the  same  were  herein  specifically  reiterated  and  charged. 

Respondent  further  says  that  thereafter  the  said  W.  C.  O'Neal  sued  out  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  thereafter  perfected  the  same 
by  filing  in  the  said  Supreme  Court  a  transcript  of  the  record  of  tne  said  case  and  of 
the  proceedings  had  therein  in  the  said  district  court;  and  thereafter  such  proceed- 
ings were  had  and  taken  in  the  Supreme  Court  of  the  United  States  that  on  the  1st 
day  of  June,  1903,  the  said  writ  of  error  was  dismissed  by  the  said  court  for  want  of 
jurisdiction. 

Respondent,  further  answering,  says  that  thereafter,  to  wit,  on  the  12th  day  of 
June,  1903,  the  said  W.  C.  O'Neal,  having  been  apprehended  and  imprisoned  in  the 
county  jail  of  Escambia  County,  at  Pensacola^  fla.,  in  pursuance  of  the  jud^ent 
and  sentence  of  the  said  United  States  court  sitting  in  and  for  the  northern  district 
of  Florida,  sued  out  and  prosecuted  before  the  Hon.  Don  A.  Pardee,  United  States 
circuit  judge  in  and  for  the  fifth  judicial  circuit,  a  writ  of  habeas  corpus;  and  there- 
after such  proceedings  were  had  thereunder  before  the  said  circuit  judge;  that  on  the 
10th  day  of  Noveml^r,  A.  D.  1903,  said  indge  entered  judgment  and  made  an  order 
discharging  said  writ  of  habeas  corpus,  which  said  judgment  and  order,  together 
with  the  reasons  stated  by  the  court  therefor,  is  in  words  and  figures  as  following, 
to  wit: 

"United  States  circuit  court,  fifth  judicial  circuit,  northern  district  of  Florida.    Ex 

parte  W.  0.  O'Neal.    Habeas  corpus. 

"The  petitioner,  W.  C.  O'Neal,  was  convicted  in  the  district  court  for  the  north- 
em  distnct  of  Florida  on  a  charge  of  contempt  of  court  in  committing  an  assault 
upon  an  officer  of  said  court,  and  thereupon  was  sentenced  to  imprisonment  in  the 
county  jail  at  Pensacola,  Fla.,  for  a  term  of  sixty  days.  This  conviction  was  imme- 
diately followed  by  a  writ  of  error  to  the  Supreme  Cfourt  of  the  United  States  based 
on  a  certified  question  as  to  jurisdiction.  In  aismissing  the  writ  of  error  the  Supreme 
Court  said: 

"Jurisdiction  over  the  person  and  jurisdiction  over  the  subject-matter  of  contempt 
were  not  challenged.  The  charge  was  the  commission  of  an  assault  on  an  officer  of 
the  court  for  the  purpose  of  preventing  the  discharge  of  his  duties  as  such  officer, 
and  the  contention  was  that  on  the  facts  no  case  of  contempt  was  made  out. 

"  'In  other  words,  t|ie  contention  was  addressed  to  the  merits  of  the  case  and  not 
to  the  jurisdiction  of  the  court.  An  erroneous  conclusion  in  that  regard  can  only  be 
reviewed  on  appeal  of  error,  or  in  such  appropriate  way  as  may  be  provided.  Louiq,- 
ville  Trust  Company  v.  Cominger  ( 184  U.  S. ,  18, 26 ) ;  Ex  parte  Gordon  ( 104  U.  8. ,  515 ) . 
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**  'And  while  proceedings  in  contempt  may  be  said  to  be  sui  generis,  the  present 
judgment  is  in  effect  a  judgment  in  a  criminal  case  over  which  this  court  nas  no 
jurisdiction  in  error  (section  5,  act  of  March  3,  1891,  26  Stat.,  826,  c.  517,  as  amended 
by  the  act  of  January  20,  1897,  29  Stat.,  492,  c.  68) ;  Chetwood's  case  (165  U.  8.,  445, 
4o2);  Tinsley  u.  Anderson  (171  U.  S^  101,  105);  Gary  Manufacturing  Company  v. 
Acme  Flexible  Clasp  Company  (187  U.  8.,  427,  428;  190  U.  S.,  37,  38).' 

''The  case  is  here  pruented  upon  the  record  proper  as  submitted  to  the  Supreme 
Court  and  upon  further  showing  of  alleged  facts,  which  petitioner  claims  do  not  contra- 
dict the  record,  to  wit: 

*'That  the  place  at  which  took  plade  on  the  morning  of  October  20, 1902,  the  affray 
between  A.  Greenhut  and  petitioner,  in  which  is  alleged  to  have  occurred  the  assault 
by  petitioner  upon  the  said  A.  Greenhut,  for  which  the  district  court  has  sentenced 
petitioner  as  for  a  contempt,  was  the  office  in  the  store  of  the  said  A.  Greenhut  and 
was  a  part  of  tiie  building  occupied  by  him  for  the  purpose  of  conducting  the  said 
grocery  business,  and  was  used  in  connection  with  his  position  as  trustee  only 
because  it  was  his  place  of  business  and  therefore  more  convenient  for  him.  That 
the  said  building  was  at  said  time,  and  is  now.  No.  104  East  Government  street,  in 
the  city  of  Pensacola,  and  distant  from  the  United  States  court  room  and  the  build- 
ing in  which  it  was  and  is  held  not  less  than  400  feet,  and  separated  therefrom  by  an 
intervening  street  and  intervening  alley  and  by  more  than  a  block  of  brick  business 
houses,  and  was  not  in  any  way  connected  witn  or  used  in  connection  with  the  said 
court  or  court-house  or  any  of  the  functions  or  duties  of  the  said  court  or  of  the 
judge  thereof.  That  the  said  district  court  was  not  in  session  in  the  city  of  Pensa- 
cola on  the  said  20th  day  of  October,  nor  had  been  for  months  before  the  said  date, 
and  that  no  session  thereof  occurred  thereafter  until  November  7, 1902,  and  that  the 
judge  of  said  court  was  not  on  the  date  in  said  State  nor  had  been  therein  for  months 
prior  thereto,  nor  did  he  come  therein  until  the  6th  day  of  November,  A.  D.  1902. 

"As  to  claimed  authority  to  supplement  record  as  to  facts,  see  In  re  Cuddv  (131 
U.  S.,  280). 

"In  my  opinion  the  additional  facts  offered  to  supplement  the  record  do  not 
materially  change  the  status  of  the  case  nor  do  they  in  any  wise  extend  the  jurisdic- 
tion of  this  court  upon  this  writ 

"  The  charge  of  contempt  against  the  relator  is  based  upon  the  fact  that  he  unlaw- 
fully assaulted  and  resisted  an  officer  of  the  district  court  in  the  execution  of  orders 
of  the  court  and  in  the  performance  of  the  duties  of  his  office  under  such  orders,  and 
in  that  respect  it  would  seem  to  be  immaterial  whether  the  place  of  resistance  was  40 
or. 400  feet  from  the  actual  place  where  the  court  was  usually  held,  so  long  as  it  waB 
not  in  the  actual  presence  of  the  court  nor  so  near  thereto  as  to  embarrass  the  admin- 
istration of  justice. 

"Under  the  bankruptcy  act  of  1898,  section  2,  the  district  courts  of  the  United 
States,  sitting  in  bankruptcy,  are  continuously  open;  and  under  section  33  and  others 
of  the  same  act  a  trustee  in  bankruptcy  is  an  officer  of  the  court.  The  questions 
before  the  district  court  in  the  contempt  proceedings  |were  whether  or  not  an  assault 
upon  an  officer  of  the  court,  to  wit,  a  trustee  in  bankrupt-cy  for  and  on  account  of 
and  in  resistance  of  the  performance  of  the  duties  of  such  trustee,  had  been  com- 
mitted by  the  relator,  and  if  so,  was  it  under  the  facts  proven  a  contempt  of  the 
court  whose  officer  the  trustee  was. 

"  Unquestionably  the  district  court  had  jurisdiction  summarily  to  try  and  determine 
these  questions,  and  having  such  jurisdiction,  said  court  wa<5  fully  authorized  to  hear 
and  decide  and  adjudge  upon  the  merits.     (In  re  Savin,  131  U.  S.,  267, 276, 277. ) 

"This  brings  us  squarely  to  the  question  whether  upon  this  writ  of  habeas  corpus 
the  inquiry  can  be  extended  by  this  court  so  as  to  review,  as  upon  writ  of  error,  any 
irregularities  of  the  district  court  in  the  proceedings  or  to  determine,  as  upon  appeal, 
the  real  merits  of  the  case. 

"I  have  examined  with  care  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  In  re  Cuddy  (131  U.  S.,  280),  Ex  parte  Mayfield  (141  U.  S.,  116),  and  In  re 
Sachs  &  Watts  (190  U.  S.,  1),  and  in  many  other  cases,  and  do  not  find  that  either 
or  any  of  them  control  or  determine  the  question  in  favor  of  such  claimed  jurisdiction. 

"Whatever  an  a|)pellate  court  may  have  power  to  do  in  regard  to  supplementing 
the  record,  as  held  in  In  re  Cuddy  and  in  Ex  parte  Mayfield,  or  upon  certiorari  and 
habeas  corpus  to  examine  the  merits  of  the  ca^,  as  in  In  re  Sachs  &  Watts,  lam  forced 
to  follow,  as  I  did  in  Ex  parte  Davis  (112  F.  R.,  139),  the  Supreme  Court  in  United 
States  V.  Pridgeon  (153  U.  S.,  48, 62),  wherein  it  is  declared:  'Under  a  writ  of  habeas 
corpus  the  inquiry  is  addressed,  not  to  errors,  but  to  the  question  whether  the  pro- 
ceedings and  the  judgment  rendered  therein  are  for  any  reason  nullities;  and,  unless 
.it  is  affirmatively  shown  Uiat  the  judgment  or  sentence  under  which  the  petitioner 
is  confined  is  void,  he  is  not  entitled  to  his  discharge.' 
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''This  ooort  has  no  appellate  jurisdiction  over  the  district  court  lor  this  district,  and 
if  it  should  attempt  to  go  beyond  the  rule  declared  in  United  States  v,  Pridgeon,  and 
assume  authority  to  look  into  the  merits  wherein  judgments  have  been  rendered  in 
the  district  court  in  contempt  cases,  it  would  be,  from  my  standpoint,  an  unwarranted 
assumption  of  jurisdiction,  decidedly  tending  to  scandal  in  judicial  proceedings. 

' '  In  dealing  with  the  proceedings  a^inst  petitioner  in  the  district  court,  the  Supreme 
Court  said  that  an  erroneous  conclusion  in  regard  to  the  merits  can  only  be  reviewed 
on  appeal  or  error,  and  in  such  appropriate  way  as  may  be  provided.  As  shown 
above,  ^e  writ  of  habeas  corpus  is  not  an  appropriate  wa^  provided. 

'*Tne  Supreme  Court  further  said  that  tne  judgment  in  this  i>reeent  case  is  in 
effect  a  judgment  on  a  criminal  case,  in  which  that  court  had  no  jurisdiction  on  error. 
The  court  md  not  say  that  no  other  appellate  court  had  jurisdiction  on  error. 

'* In  in  re  Paquet  (ll4  F.  R.^  437)  tne  circuit  court  of  appeals  in  this  circuit  held 
that  that  court  nad  no  jurisdiction  to  issue  a  writ  of  prohibition  in  a  certain  con- 
tempt case  when  pending  in  the  circuit  court  of  the  northern  district  of  Florida,  but 
intimated  that  possibly  a  writ  of  error  might  lie  in  such  cases  where  final  judgment 
of  conviction  had  been  rendered;  but  whether  the  petitioner  here  has  or  had  a 
remedy  by  writ  of  error  from  or  by  appeal  to  any  appellate  court  is  immaterial  on 
this  inquiry,  and  I  am  satisfied  that  that  this  court  has  no  jurisdiction  to  review  the 
petitioner's  case  by  any  remedy  provided  by  law. 

"The  writ  of  hstbeas  corpus  is  discharged. 

'*  Circuit  Judges  McCormick  and  Shelby  sat  with  me  and  heard  argument  in  this 
case,  and  they  concur  in  this  opinion. 

''Don.  a.  Pabdbb^ 

"  Circuit  Judge, 

"NOVKMBBB  10,  1903." 

Whereby  respondent  insists  and  alleges  that  the  said  proceedings  against  the  sud 
W.  C.  O'Neal  for  the  contempt  as  aforesaid  came  to  an  end,  and  a  final  adjudication 
was  had  therein. 

Respondent  alleges  that  the  said  United  States  district  court,  sitting  in  and  for  the 
northern  district  of  Florida,  had  jurisdiction  of  the  said  contempt  proceedings;  that 
due  process  of  law  was  issued  therein,  and  that  the  said  W.  0.  O'Neal  app^med  in 
said  court  and  was  accorded  every  right  to  be  heard  by  counsel  learned  in  the  law, 
to  plead,  to  present  evidence,  ana  to  purge  himself  of  said  contempt  if  he  could  do 
so  m  accordance  with  the  fACts  and  tne  uiw  of  the  case;  and  he  says  that  the  said 
W.  C.  O'Neal  did  not  purge  himself  of  said  contempt. 

And  respondent  insists  that  he  was  and  is  blameless  in  the  premises;  that  he  per- 
formed his  duty,  and  his  whole  duty,  in  all  the  said  proceedings;  that  he  was  entirely 
free  from  any  bias,  prejudice,  or  desire  to  injure  said  W.  C.  O'Neal;  that  all  his  acte 
and  doings  in  and  aoout  the  trial  of  said  case,  the  rulings  made  therein,  the  decision 
thereof,  and  the  imposing  of  sentence  therein  were  prompted  solely  by  his  desire  to 
maintain  the  dignity  and  authority  of  the  said  district  court  of  the  United  States,  and 
to  punish  such  acts  of  contempt  of  its  authority  as  tended  to  hinder,  delay,  obstruct, 
and  impede  the  due  administration  of  justice  therein,  and  to  subject  the  said  court 
and  the  judge  and  ofiicers  thereof  to  public  criticism,  contumely,  and  contempt;  and 
he  alleges  that  the  sentence  imposed  upon  said  W.  0.  O'Neal,  m  view  of  the  gravity 
of  tibe  contempt  committed,  was  reasonable,  and  that  in  fact  this  respondent  exer- 
cised great  leniency  in  fixing  the  punishment  of  the  said  W.  C.  O'Neal. 

Respondent  further  alleges  that  in  all  the  said  proceedings  he  was  in  no  way  guilty 
of  an  abuse  of  judicial  power  or  of  a  high  misdemeanor,  and  that  the  said  proceedings 
had  and  held  before  him  and  the  judgment  resulting  therefrom  were  all  in  accord- 
ance with  the  law  and  the  focts  of  the  case,  and  any  failure  of  this  respondent  as  pre- 
siding judge  of  the  United  States  district  court  to  have  adjudged  the  said  W.  C.  O'Neal 
guilty  of  a  contempt  and  to  have  punished  him  therefor,  in  view  of  the  enormity  of 
the  offense,  as  shown  by  the  testimony,  would  have  greatly  tended  to  destroy  the 
dignity  and  authority  of  the  said  court,  to  intimidate  the  officers  of  said  court  in  the 
performance  of  their  duties  as  such,  and  to  obstruct,  hinder,  and  delay  the  due  course 
of  justice  therein,  and  to  bring  saia  court  and  its  officers  into  public  aisfavor  and  just 
contempt. 

And  this  respondent,  in  submitting  to  this  honorable  court,  this,  his  answer  to  the 
articles  of  impeachment  exhibited  against  him,  respectfully  reserves  leave  to  amend 
and  add  to  the  same  from  time  to  time,  as  may  become  necessary  or  proper  and 
when  said  necessity  and  propriety  shall  appear. 

Chas.  Swaynb. 

AUTHOMY   HlOGINS, 

John  M.  Thubstom, 

Cf  Ooumelfcr  liapcndenL 

a  Doc.  194,  68-^ 4 
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At  the  conclusion  of  the  reading  of  the  answer  to  the  first  article, 
Mr.  Thurston  said:  Mr.  President,  we  have  attached  as  exhibits  to 
this  answer  to  the  first  article  three  certificates,  one  from  the  fifth,  one 
from  the  seventh,  and  one  from  the  ninth  judicial  circuits  of  the  United 
States,  which  show  that,  almost  without  exception,  the  amount  of  $10 
per  diem  was  drawn  by  each  and  all  of  the  judges,  both  of  the  circuit 
and  district  courts  of  those  circuits,  in  their  attendance  outside  of  their 
districts,  under  the  provisions  of  these  laws.  We  have  been  unable 
up  to  the  present  time  to  secure  from  the  Secretary  of  the  Treasury 
the  additional  certificates  for  the  other  districts. 
After  concluding  the  reading  of  the  entire  answer  of  the  respondent, 
Mr.  Thurston  said:  Now,  Mr.  President,  referring  to  the  fact  that 
certain  exhibits  which  we  desired  to  attach  to  our  answer  to  article 
No.  1  had  not  been  attached  because  of  the  fact  that  the  Secretary  of 
the  Treasury  in  the  short  space  of  time  has  been  unable  to  furnish  it 
to  us,  we  move  as  follows: 

Ck>nn8el  for  respondent  move  an  order  giving  them  leave  to  hereafter  attach  to  the 
answer  herein  to  article  1,  as  exhibits,  additional  copies  of  certificates  of  the  Secre- 
tary of  the  Treasury,  showing  the  amounts  certified  to  and  received  from  the  United 
States  by  the  judges  of  the  first,  second,  third,  fourth,  sixth,  and  eighth  judicial 
circuits,  as  their  reasonable  expenses  for  travel  and  attendance  while  holding  court 
away  from  the  places  of  their  residences,  and  outside  of  their  respective  districts,  in 
the  year  1903,  it  having  been  impossihle  for  the  Secretary  of  the  Treasury  to  prepeure 
and  furnish  the  same  to  respondent  up  to  the  present  time. 

Mr.  Manager  Palmer.  Mr.  President,  I  think  there  ought  to  be 
some  length  of  time  stated  in  this  orden.  Of  course,  we  do  not  admit 
that  these  matters  are  at  all  material,  but  we  do  not  object  to  their 
being  filed  if  it  is  done  within  some  reasonable  length  of  time. 

Mr.  HiGGiNS.  Mr.  President,  I  will  state  that  I  had  heard  from  the 
Secretary  of  the  Treasury  that  these  certificates  were  prepared.  We 
hope  to  have  them  from  the  Secretary  before  the  end  of  the  week. 
They  are  substantially  in  the  same  form  and  terms,  though,  of  course, 
with  different  facts — mutatis  mutandis — as  those  certificates  already 
filed  with  the  answer. 

Mr.  Manager  Palmer.  Before  counsel  for  the  respondent  asked  for 
an  order  that  they  may  have  until  next  Monday  to  file  these  additional 
exhibits  I  was  going  to  ask  for  an  order  that  we  have  until  next  Mon- 
day to  reply.     Will  that  suit  counsel? 

Mr.  HiGGiNS.  How  is  that?    I  did  not  understand  the  manager. 

Mr.  Fairbanks.  Mr.  President,  I  propose  the  order  which  I  send  to 
the  desk  upon  the  motion  of  the  counsel  for  the  respondent  with  refer- 
ence to  the  exhibits. 

Mr,  Bacjon.  I  would  suggest  to  the  Senator  from  Indiana  that  under 
the  order  adopted  this  morning  it  is  competent  for  the  managers  to 
directly  ask  the  order  without  its  being  proposed  by  a  Senator. 

The  Presiding  Officer.  The  Cliair  understands  that  an  order  is 
moved  by  counsel  for  respondent  and  the  order  is  in  writing.  Will 
the  counsel  present  it  to  the  Secretary? 

Mr.  Thurston.  Mr.  President,  the  motion  was  in  writing.  We  had 
inferred  that  the  order  would  be  proposed  by  some  member  of  the 
court. 

The  Presiding  Officer.  The  Secretary  will  read  the  motion. 

The  Secretary  read  as  follows: 

Counsel  for  respondent  move  an  order  giving  them  leave  to  hereafter  attach  to  the 
answer  herein  to  article  1,  as  exhibits,  additional  copies  of  certiticates  of  the  Secre- 
tary of  the  Treasury  showing  the  amounts  certified  to  and  received  from  the  United 
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States  by  the  judges  of  the  first,  second,  third,  fourth,  sixth,  and  eiehth  jndidal  dr- 
cuits  as  their  reasonable  expenses  for  travel  and  attendance  while  holding  coart  away 
from  ^e  places  of  their  residences,  and  outside  of  their  respective  districts,  in  the 
year  1903,  it  having  been  impossible  for  the  Secretary  of  the  Treasury  to  prepare  and 
lumish  the  same  to  respondent  up  to  the  present  time. 

The  Presiding  Officer.  The  Chair  understands  that  this  being  a 
motion  for  an  order,  the  Senator  from  Indiana  [Mr.  Fairbanks]  pro- 
poses the  order,  which  will  now  be  read  by  the  Secretary, 

The  Secretary  read  as  follows: 

Ordered,  That  the  respondent,  Charles  Swayne,  have  leave  to  hereafter,  not  later 
than  the  10th  instant,  attach  as  further  exhibits  to  his  answer  to  article  1  of  the  arti- 
cles of  impeachment  coj^ies  of  the  certificates  of  the  Secretary  of  the  Treasury,  referred 
to  in  said  answer,  showing  the  amounts  certified  to  and  received  from  the  United 
States  by  the  judges  of  the  first,  second,  third,  fourth,  sixth,  and  eighth  judicial  cir- 
coits  as  their  reasonable  expenses  for  travel  and  attendance  while  holding  court  away 
from  the  place  of  their  residence,  and  outside  of  their  respective  districts,  in  the 
year  1903. 

Mr.  Bailet.  Mr.  President^  as  a  matter  of  good  practice — and  I 
presmne  we  are  to  conduct  this  trial  according  to  good  practice — it 
seems  to  me  that  this  is  a  request  for  time  in  which  to  exhibit  evi- 
dence as  a  part  of  the  pleadings.  If  this  matter  is  admissible  before 
this  court  at  all,  it  is  admissible  as  evidence.  It  does  not  occur  to  me 
as  an  appropriate  proceeding  to  be  giving  time  in  which  counsel  for 
the  respondent  may  file  evidence  wiSi  their  pleadings.  That  is  as  I 
look  at  it.  If  it  were  desirable  to  give  the  counsel  time  to  prepare 
new  allegations  I  should  not  object  to  an  order  for  that;  but  1  do 
object  to  having  this  court  put  into  the  attitude  of  expressly  and  by 
order  providing  for  delay  in  producing  as  a  part  of  the  pleadings 
what  properly,  as  it  seems  to  me,  belongs  only  to  the  production  of 
evidence. 

The  Presiding  Officer.  The  Chair  will  state  the  question.  Coun- 
sel for  the  respondent  move  for  an  order  permitting  certain  facts  to 
be  obtained  from  the  Secretary  of  the  Treasury  to  be  hereafter 
attached  to  their  answer.     That  is  the  question  before  the  Senate. 

Mr.  Manager  Palmer.  Mr.  President,  is  it  in  order  for  the  mana- 
gers to  oppose  that  motion? 

The  Presiding  Officer.  The  managers  undoubtedly  have  a  right 
to  be  heard  upon  the  motion  made  by  the  counsel  for  the  respondent. 

Mr.  Manager  Palmer.  If,  as  suggested  by  the  Senator  from  Texas 
[Mr.  Bailey],  it  is  true  that  these  exhibits  are  to  be  considered  as  evi- 
dence, then  certainly  they  ought  to  be  attached  before  the  managers 
are  asked  to  reply.  We  had  expected  to  ask  until  next  Monday  to 
reply  or  to  demur  or  to  except  to  this  answer,  and  the  answer  ought 
to  he  complete  before  we  are  asked  to  reply  to  it.  If  this  time  is 
postponed  until  the  10th  of  February  our  answer  will  have  been  in, 
and  if  these  matters  are  matters  of  evidence  it  might  be  quite  a  serious 
consideration.  Therefore  we  object  to  the  extension  of  the  time  until 
the  10th  of  February. 

Mr.  Thurston.  Mr.  President,  the  respondent  and  his  counsel  are 
so  anxious  to  interpose  no  obstruction  to  the  speedy  trial  of  this  case 
that  if.  as  suggested,  our  motion  would  be  taken  as  a  ground  for  ask- 
ing delay  we  nere  and  now  withdraw  it. 

The  Presiding  Officer.  The  motion  is  withdrawn,  and  the  Chair 
supposes  the  order  proposed  by  the  Senator  from  Indiana  is  also 
withdrawn. 
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Mr.  Manager  Palmes.  Mr.  PreBident,  I  ask  that  the  order  I  send  to 
the  desk  may  be  made. 

The  Pbbsiding  Officeb.  The  managers  on  the  part  of  the  House 
reqaest  the  adoption  of  the  order  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Ordered^  That  the  managers  have  time  mitil  Monday  next,  at  2  p.  m.,  to  consalt 
the  House  of  Representatives  on  the  subject  of  filine  exceptione^^  demurrer,  or  repli- 
cation to  the  answer  of  the  respondent,  and  that  Uiey  be  furnished  with  a  copy  of 
the  said  answer. 

Mr.  FoRAKEB.  I  did  not  understand  from  the  reading  of  the  request 
that  it  was  proposed  by  the  managers  that  on  the  date  named  they 
would  file  such  other  pleadings  as  they  may  propose  to  file.  I  think 
before  we  vote  upon  the  order  it  should  be  understood. 

The  Presiding  Officer.  The  Secretary  will  again  read  the  pro- 
posed order. 

The  Secretary  again  read  the  proposed  order. 

Mr.  Fairbanks.  I  offer  the  order  which  I  send  to  the  desk  as  a  sub- 
stitute for  that  which  has  just  been  read. 

The  Pbeseding  Officeb.  The  managers  on  the  part  of  the  House 
having  requested  an  order  in  the  form  which  was  read  by  the  Secre- 
tary, the  Senator  from  Indiana  offers  an  order  relating  to  the  same 
subject-matter,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Ordered.  That  the  managers  on  the  part  of  the  House  be  allowed  until  the  6th 
day  of  Feoruary  instant,  at  1  o'clock  in  the  afternoon,  to  present  the  replication,  if 
any,  of  the  House  of  Representatives  to  the  answer  of  the  respondent  That  any 
subsequent  pleadings,  either  on  the  part  of  the  managers  or  of  the  respondent,  shall 
be  filea  with  the  Secretary  of  the  Senate,  of  which  notice  shall  be  given  to  the  House 
of  Representatives  and  the  respondent,  respectively,  so  that  all  pleadings  shall  be 
dosea  on  or  before  the  9th  day  of  February  instant,  and  that  the  trial  shall  proceed 
on  the  10th  day  of  February  instant,  at  1  o'clock  p.  m. 

Mr.  Manager  Palmes  rose. 

The  Presiding  Officer.  Do  the  managers  desire  to  be  heard  with 
reference  to  the  proposed  order? 

Mr.  Manager  Palmer.  Yes,  sir.  We  will  have  to  object  to  the 
order  proposed  as  a  sabstitate  for  the  one  submitted  by  the  managers, 
because  it  will  cut  the  managers  oflP  with  the  privilege  of  filing  a  repli- 
cation only.  We  may  desire  to  file  a  demurrer  or  an  exception,  or 
some  kind  of  pleading  other  than  a  replication.  Under  this  order  we 
are  to  file  by  the  6th  of  Februarv,  as  I  understand,  a  replication, 
and  that  is  to  end  the  pleadings  so  far  as  the  managers  are  concerned, 
except  that  they  may  file  something  afterwards  with  the  Secretary. 
We  should  like  to  have  the  order  amended  so  that  it  will  cover  any 
kind  of  pleadings  that  we  may  desire  to  file. 

Mr.  Fairbanks.  I  will  amend  the  order  by  making  it  read  '*repli 
cation  or  other  pleading,"  striking  out  the  words  ''if  any  "  and  insert- 
ing "or  other  pleading." 

The  Presiding  Officer.  The  Secretary  will  read  the  proposed 
order  as  modified  by  the  Senator  from  Indiana. 

The  order  as  modified  was  read,  as  follows: 

Ordered^  That  the  managers  on  the  part  of  the  House  be  allowed  until  the  6th  day 
of  February  instant,  at  1  o'clock  in  the  afternoon,  to  present  the  replication  or  other 
pleading  of  the  House  of  Representatives  to  the  answer  of  the  respondent;  that  any 
subsequent  pleadings,  either  on  the  part  of  the  managers  or  of  the  respondent,  shall 
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be  filed  with  the  Secretary  of  the  Senate,  of  which  notice  shall  be  given  to  the 
House  of  Representatives  and  the  respondent,  respectively,  so  that  all  pleadings 
shall  be  closed  on  or  before  the  9th  day  of  February  instant,  and  that  the  &ial  shall 
proceed  on  the  10th  day  of  February  instant,  at  1  o'clock  p.  m. 

Mr.  Fairbanks.  If  the  word  "  the  "  precedes  "replication,"  it  should 
be  stricken  out  and  the  word  ''a"  inserted;  so  that  it  will  read  "a 
replication  or  any  other  pleading." 

Mr.  FoRAKER.  Yes;  the  article  "a"  should  be  inserted  for  "the;" 
so  as  to  read  *'a  reolication." 

The  Presiding  Officer.  The  order  will  be  so  modified.  Is  there 
objection  to  the  order  as  modified  'i 

Mr.  Pbttus.  I  am  not  very  familiar  with  the  forms  of  this  proceed- 
ing; but  the  latter  part  of  that  order,  it  seems  to  me,  will  embarrass 
the  managers,  as  well  as  counsel  for  the  respondent.  Pleadings  go  by 
succession,  one  after  the  other;  one  has  to  be  disposed  of  beiore  it  is 

S roper  to  file  another.  Filing  pleadings  with  the  Secretary  in  no  way 
isposes  of  them,  and  it  seems  to  me  the  counsel  and  the  managers  will 
botn  be  embarrassed  by  not  having  one  pleading  removed  out  of  the 
way  by  a  demurrer  or  by  some  other  form  of  pleading  before  another 
is  submitted.  The  filing  of  a  pleading  with  the  Secretary  will  be  of  no 
benefit  in  removing  it  out  of  tne  way. 

The  Presiding  Officer.  The  Chair  finds  that  in  the  Belknap 
impeachment  trial  the  foil  wing  resolution  was  passed  by  the  Senate: 

Ordered,  That  the  respondent  filed  his  rejoinder  with  the  Secretary  on  or  before 
the  24th  day  of  April  instant,  who  shall  deliver  a  copy  thereof  to  the  Clerk  of  the 
House  of  Representatives,  and  that  the  House  of  Representatives  filed  their  surre- 
joinder, if  any,  on  or  before  the  25th  day  of  April  instant,  a  copy  of  which  shall  be 
delivered  by  the  Secretary  to  the  counsel  for  the  respondent. 

Ordered,  That  the  trial  proceed  on  the  27th  day  of  April  instant,  at  12  o'clock  and 
SO  minutes  afternoon. 

The  proposed  order  is  as  follows: 

Ordered,  That  the  managers  on  the  part  of  the  House  be  allowed  until  the  6th  day 
of  February  instant,  at  1  o'clock  in  the  afternoon,  to  present  a  replication,  or  other 
pleading,  of  the  House  of  Representatives  to  the  answer  of  the  respondent.  That 
any  subsequent  pleadings,  eitner  on  the  part  of  the  managers  or  of  the  respondent, 
shall  be  filed  with  the  Secretarv  of  the  Senate,  of  which  notice  shall  be  given  to  tlie 
House  of  Bepresentatiyes  and  tne  reroondent,  respectively,  so  that  all  pleadings  shall 
be  closed  on  or  before  the  9th  day  of  February  instant,  and  that  the  trial  shall  pro- 
ceed on  the  10th  day  of  February  instant,  at  1  o'clock  p.  m. 

The  Presiding  OflScer  thinks  the  proposed  order  does  not  differ  in 
any  essential  particular  from  the  precedent  established  in  the  Belknap 
case. 

Mr.  Manager  Palmeb.  I  should  be  glad  if  the  order  could  be  changed 
so  as  to  fix  the  hour  at  2  o'clock  on  the  6th  of  February,  instead  of  at 
1  o'clock.  The  House  meets  at  12  o'clock,  and  it  might  be  that  some 
question  would  arise  as  to  the  form  of  the  replication  or  demurrer  or 
whatever  we  choose  to  file.  It  might  lead  to  discussion,  and  we  might 
not  be  prepared  to  come  to  the  Senate  bv  1  o'clock. 

The  Presiding  Officer.  Will  the  Senator  from  Indiana  modify 
his  order? 

Mr.  Fairbanks.  I  will  modify  the  order  by  inserting  "2  o'clock" 
instead  of  * '  1  o'clock. " 

The  Presiding  Officer.  The  modification  is  made.  The  question 
is  on  agreeing  to  the  order  as  modified. 

The  order  as  modified  was  agreed  to. 
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Mr.  Manager  Palmer.  Mr.  President,  I  ask  that  the  order  I  send 
to  the  desk  be  made. 

-  The  Presiding  Officer.  The  managera  on  the  part  of  the  House 
request  an  order,  which  will  be  read. 

Thtt  order  was  read,  and  agreed  to,  as  follows: 

Ordered,  That  the  Secretary  of  the  Senate  communicate  to  the  House  of  Repre- 
sentatives an  attested  copy  of  the  answer  of  Charles  Swayne,  judge  of  the  United 
States  in  and  for  the  nortnern  district  of  Florida,  to  the  articles  of  impeachment,  and 
also  a  copy  of  the  forgoing  order. 

Mr.  Spooner.  I  ask  for  the  adoption  of  the  order  I  send  to  the  desk. 
The  Presiding  Officer.  The  Senator  from  Wisconsin  asks  for  the 
adoption  of  an  order  which  will  be  read. 
Tne  Secretary  read  as  follows: 

Ordered^  That  the  answer  of  the  respondent,  Charles  Swayne,  to  the  articles  of 
impeachment  exhibited  against  him  by  the  House  of  Representatives  be  printed  for 
the  use  of  the  Senate  sitting  in  the  trial  of  said  impeachment. 

Mr.  Bacon.  I  suggest  that  possibly  the  order  might  be  enlarged  to 
advantage  so  as  to  include  not  only  the  answer,  but  such  further  plead- 
ings as  may  hereafter  be  filed  under  the  order  just  adopted. 

Mr.  Spooner.  I  have  no  objection  to  that. 

Mr.  Bacon.  1  suggest  that  the  Senator  enlarge  his  order  to  that 
effect. 

The  Presiding  Officer.  The  Chair  suggests  that  it  might  be  a  little 
ditiScult  to  modify  the  order  so  as  to  applv  to  all  subsequent  pleadings 
filed  by  the  managers  on  the  part  of  the  House  ana  the  counsel, 
respectively. 

Mr.  Spooner.  We  want  this  at  once,  and  we  can  get  the  other  later. 

Mr.  Bacon.  Very  well,  Mr.  President. 

Mr.  Manager  Palmer.  Mr.  President,  allow  me  to  suggest  that  the 
articles  of  impeachment  as  printed  in  the  Record  are  incomplete. 
There  are  five  of  the  articles  which  are  not  in  the  Record  at  all,  and 
sometime  I  suppose  they  ought  to  be  orinted  in  the  form  of  a  public 
document  to  accompany  the  answer  ana  other  pleadings. 

The  Presiding  Officer.  The  Presiding  Officer  wul  state  that  the 
order  offered  by  the  Senator  from  Wisconsin,  unless  objected  to,  is 
agreed  to. 

With  regard  to  the  articles  of  impeachment  as  thev  appear  in  the 
Congressional  Record,  only  six  of  the  articles — the  first  six,  I 
believe — are  printed  in  the  Record.  The  failure  to  print  in  full  the 
articles  of  impeachment  was  due  to  an  accident,  1  think,  and  is 
scarcely  the  fault  either  of  the  official  reporters  or  of  the  Printing 
Office.  But,  between  the  two,  the  copy  for  the  remaining  articles 
was  not  at  hand.  I  understand  that  in  the  permanent  Record  the 
full  articles  have  been  or  will  be  printed. 

The  managers  on  the  part  of  the  House  suggest  that  the  articles  of 
impeachment  be  printed  as  a  document. 

Mr.  Manager  Palmer.  With  the  answer. 

The  Presiding  Officer.  With  the  answer.  If  there  is  no  objection, 
that  order  will  be  made. 

Mr.  Fairbanks.  I  move  that  the  Senate  sitting  as  a  court  of  impeach- 
ment adjourn  until  Monday,  the  6th  instant,  at  2  o'clock  p.  m. 

The  motion  was  agreed  to;  and  (at  2  o'clock  and  60  minutes  p.  m.) 
the  Senate  sitting  as  a  court  of  impeachment  adjourned  until  Monday, 
February  6,  1905,  at  2  o'clock  p.  m. 
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The  managers  on  the  part  of  the  House  and  the  counsel  for  the 
respondent  retired  from  tne  Chamber. 
The  President  pro  tempore  resumed  the  chair. 


In  the  Senate,  FArv/vry  ff,  190B. 

The  President  pro  tempore  (at  2  o'clock  p.  m.).  The  hour  of  2 
o'clock,  to  which  the  Senate  sitting  as  a  court  of  impeachment 
adjourned,  has  arrived.  The  Senator  from  Connecticut  will  please 
take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate, 
is  now  in  session  for  the  trial  of  articles  of  impeachment  presented  by 
the  House  of  Representatives  against  Charles  Swaj  ne.     Tne  Sergeant^ 
at- Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  If  the  managers  on  the  part  of  the  House 
are  in  attendance,  the  Sergeant-at-Arms  will  notify  them. 

At  2  o'clock  and  2  minutes  p.  m.  the  managers  on  the  part  of  the 
House  of  Representatives  (with  the  exception  of  Mr.  Olmsted) 
appeared,  and  they  were  conducted  to  the  seats  assigned  them. 

Mr.  Higgins  and  Mr.  Thurston,  counsel  for  respondent,  entered 
the  Chamber  and  took  the  seats  assigned  them. 

The  Presiding  Officer.  The  Journal  of  the  Senate  sitting  in  the 
impeachment  trial  will  be  read. 

The  Secretary  read  the  Journal  of  the  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment  of  Charles  Swayne  of  Friday, 
February  3,  1905. 

The  Presiding  OflBcer  laid  before  the  Senate  the  following  reso- 
lution from  the  House  of  Representatives  which  was  read: 

Fifty-eighth  Congress,  third  session.    Congress  of  the  United  States.     In  the  House 

of  Representatives. 

February  6,  1905. 

Resoh^df  That  a  message  be  sent  to  the  Senate  by  the  Clerk  of  the  House  informing 
the  Senate  that  the  House  of  Representatives  has  adopted  a  replication  to  the  answer 
of  Charles  Swavne,  judge  of  the  northern  district  of  Florida,  to  the  articles  of  impeach- 
ment exhibitea  against  him  and  that  the  same  will  be  presented  to  the  Senate  by  the 
managers  on  the  part  of  the  House;  and  also  that  the  managers  have  authority  to  file 
with  the  Secretary  of  the  Senate,  on  the  part  of  the  House,  any  subsequent  pleadings 
thev  shall  deem  necestsary. 

Attest:  A.  McDowell,  Qerk, 

The  Presidino  Officer.  Have  the  managers  on  the  part  of  the 
House  anything  to  present? 

Mr.  Manager  Palmer.  I  offer  the  replication  which  was  adopted  bv 
the  House,  as  stated  in  the  resolution  which  has  just  been  read.  It  is 
as  follows: 

Replication  bv  the  House  of  Representatives  of  the  United  States  of  America  to  the 
answer  of  Cfharles  Swayne,  judge  of  the  United  States  in  and  for  the  northern  dis- 
trict of  Florida,  to  the  articles  of  impeachment  exhibited  against  him  by  the  House 
of  Representatives. 

The  House  of  Representatives  of  the  United  States  have  considered  the  several 
answers  of  Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  to  the  several  articles  of  impeachment  a^inst  him  by  them  exhib- 
ited in  the  name  of  themselves  and  of  all  the  people  of  the  United  States,  and  reserv- 
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ing  to  themselves  all  advantage  of  exception  to  the  inBcifficiency,  irrelevancy,  and 
impertinency  of  his  answer  to  each  and  all  of  the  several  ai-ticles  of  impeachment 
exhibited  against  the  said  Charles  Swayne,  judge,  as  aforesaid,  do  deny  each  and  every 
averment  in  said  several  answers  or  either  of  them,  which  denies  or  traverses  the  acts, 
intents,  crimes,  or  misdemeanors  charged  against  said  Charles  Swayne  in  said  articles 
of  impeachment  or  either  of  them  and  for  replication  to  said  answers  do  say  that  said 
Charles  Swayne,  district  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  is  guilty  of  the  high  crimes  and  misdemeanors  mentioned  in  said  articles, 
and  that  the  House  of  Representatives  are  ready  to  prove  the  same. 

J.  G.  Cannon, 
Speaker  of  the  House  of  Rg^eserUatives, 

A.  McDowBLii, 
Clerk  of  the  House  of  JSqyresentatives. 

The  replication  was  handed  to  the  Secretary. 

The  Presiding  Officer.  The  replication  will  be  printed.  Have  the 
managers  anything  further  to  offer? 

Mr.  Manager  Palmer.  Nothing  to  offer  to-day,  sir. 

The  PRESIDING  Officer.  Have  counsel  for  the  respondent  anything 
to  offer. 

Mr.  HiGGiNS.  Should  we  be  advised  there  is  anything  further  to 
offer  we  assume  it  can  be  done  without  a  formal  meeting  ot  the  Senate. 
It  would  be  merely  to  join  issue,  in  technical  phrase. 

The  Presiding  Officer.  It  may,  under  the  order  which  has  already 
been  adopted,  be  filed  with  the  Secretary. 

Mr.  Bacon.  Mr.  President,  I  ask  for  the  adoption  of  the  following 
order  relative  to  the  adjournment  of  the  Senate  sitting  as  a  court. 

The  Presiding  Officer.  The  order  will  be  read. 

The  order  was  read  and  agreed  to  as  follows: 

Ordered,  That  the  Senate  sitting  in  the  trial  of  impeachment  of  Charles  Swayne 
adjourn  until  Friday,  the  10th  instant,  at  1  o'clock  p.  m. 

The  Presiding  Officer  (at  2  o'clock  and  10  minutes  p.  m.).  The 
Senate  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne  stands 
adjourned  until  the  10th  day  of  February  at  1  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  counsel  for  the  respond- 
ent retired  from  the  Chamber. 

The  President  pro  tempore  resumed  the  chair. 


In  the  Senate,  February  10^  1906. 

The  President  pro  tempore  (at  1  o'clock  p.  m).  The  hour  to  which 
the  Senate,  sitting  as  a  court  of  impeachment,  adjourned  has  arrived. 
The  Senator  from  Connecticut  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  in  session  for  the  trial  of  articles  of  impeachment  presented  by 
the  House  of  Representatives  against  Charles  Swayne,  judge  in  and 
for  the  northern  (ustrict  of  Florida.  The  Sergeant-at-Arms  will  make 
proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Chair  understands  that  Senator  Clark, 
of  Wyoming,  is  present  and  has  not  yet  been  sworn.  The  Senator 
will  please  take  his  place  in  front  of  the  desk  to  receive  the  oath. 

Mr.  Clark,  of  Wyoming,  advanced  to  the  area  in  front  of  the  Sec- 
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retary's  desk  and  the  oath  was  administered  to  him  by  the  Presiding 
OflScer. 

Mr.  Bacon.  Mr.  President,  I  present  the  order  which  I  send  to  the 
desk,  and  which  I  ask  may  be  adopted  by  the  Senate. 

The  Presiding  Opficeb.  The  Secretary  will  read  the  order  proposed 
by  the  Senator  from  Georgia  [Mr.  Bacon]. 

Tlie  Secretary  read  as  follows: 

Orderedj  That  the  pleadings  in  the  matter  of  the  impeachment  of  Charles  Swayne 
having  been  closed,  the  Secretary  inform  the  House  of  Representatives  that  the  oen- 
ate  is  ready  to  proceed  with  the  trial  of  said  impeachment  according  to  the  role 
heretofore  communicated  to  the  House,  and  that  provision  has  been  made  for  the 
accommodation  of  the  House  of  Representatives  and  its  managers  in  the  Senate 
Chamber. 

The  Presiding  Officer.  Is  the  Senate  ready  for  the  question  on 
the  adoption  of  the  order  submitted  by  the  Senator  from  Georgia?  If 
so,  the  question  is  on  agreeing  to  the  order. 

The  order  was  agreed  to. 

At  1  o'clock  ana  5  minutes  p.  m.  the  managers  on  the  part  of  the 
House  of  Representatives  were  announced,  and  they  were  conducted 
by  the  Assistant  Sergeant-at-Arms  to  the  seats  assigned  them  in  the 
area  in  front  of  the  Secretary's  desk. 

The  respondent,  Charles  bwayne,  accompanied  by  his  counsel,  Mr. 
Antimony  Higgins  and  Mr.  John  M.  Thurston,  entered  the  Chamber 
and  took  the  seats  provided  for  them  in  the  area  in  front  of  the  Secre- 
tary's desk. 

The  Presiding  Officer.  The  Journal  of  the  proceedings  of  the 
last  session  of  the  Senate  sitting  for  the  trial  of  the  impeachment  of 
Charles  Swayne  will  now  be  read. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  as  a  court  on 
Monday,  February  6, 1905,  was  read. 

The  Presiding  Officer.  The  Presiding  Officer  will  inquire  of  the 
Sergeant-at-Arms  whether  the  names  of  ttie  witnesses  have  been  fur- 
nished him  by  the  managers  on  the  part  of  the  House  and  by  the 
counsel  for  the  respondent,  and  whether  those  witnesses  have  been 
summoned  for  attendance  at  this  time? 

The  Sergeant-at-Arms.  Mr.  President,  the  names  of  the  witnesses 
for  both  the  managers  on  the  part  of  the  House  of  Representatives  and 
the  respondent  have  been  furnished  me  and  have  been  served,  and  many 
of  the  witnesses  are  now  in  the  city. 

Mr.  Fairbanks.  Mr.  President,  I  move  the  adoption  of  the  order 
which  I  send  to  the  desk. 

The  Presiding  Of*tcer.  The  Senator  from  Indiana  proposes  an 
order,  which  will  be  read. 

The  Secretary  read  as  follows : 

Ordered^  That  the  proceedings  of  the  Senate  sitting  in  the  trial  of  impeachment  of 
Charlee  Swayne  he  printed  daily  for  the  use  of  the  £nate  as  a  separate  document. 

The  Presiding  Officer.  If  there  be  no  objecton ,  the  order  submitted 
by  the  Senator  from  Indiana  will  be  regarded  as  agreed  to.  The 
(jhair  hears  no  objection,  and  the  order  is  agreed  to. 

Mr,  Fairbanks.  Mr.  President,  I  offer  another  order,  which  I  send 
to  the  desk  and  ask  for  its  adoption. 

The  Presiding  Officer.  The  proposed  order  will  be  read  by  the 
Secretary. 


58      8WA7NE    IMPBAOHMENT   PROOEEDINQB   IN   THB   SENATE. 

The  Seci'etary  read  as  follows: 

Ordered,  That  the  daily  sessions  of  the  Senate  sitting  in  the  trial  of  impeachment 
of  Charles  Swa^ne  shall,  unless  otherwise  ordered,  commence  at  2  o'clock  in  the  after- 
noon and  oontmne  until  5  o'clock  in  the  afternoon. 

The  Presiding  Officer.  If  there  be  no  objection,  the  order  sub- 
mitted by  the  Senator  from  Indiana  will  be  regarded  as  agreed  to. 
The  Chair  hears  no  objection,  and  it  is  agreed  to. 

Have  the  managers  on  the  p>art  of  the  House  of  Representatives  any- 
thing to  present? 

Mr.  Manager  Palmer.  Mr.  President,  I  suggest  that  it  would  be 
well  to  call  the  names  of  witnesses  to  see  who  are  present,  so  that  we 
may  have  an  opportunity  to  move  for  attachments  if  any  have  not 
responded  to  the  subpoenas. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  bring  the  list 
which  has  been  ^ven  him  of  witnesses  to  be  summoned. 

The  list  of  witnesses  was  handed  by  the  Sargeant-at-Arms  to  the 
Presiding  Officer. 

The  Presiding  Officer.  The  Secretary  will  call  the  names  of  the 
witnesses  who  have  been  summoned;  and,  if  present,  each  witness  will 
please  respond  by  saying  '^  here." 

The  Secretary  read  the  following  names: 

T.  N.  Adams,  of  Pensacola,  Fla.;  C.  M.  Coston,  of  Pensacola,  Fla.; 
E.  T.  Davis,  of  Pensacola,  Fla.;  J.  J,  Hooten,  of  Pensacola,  Fla. 

Mr.  Manager  Palmer.  Wait  a  minute.  Mr.  President,  I  know  that 
some  of  these  witnesses  are  here,  but  they  are  outside  of  the  Senate 
Chamber.  I  presume  they  are  in  the  lobby,  waiting.  I  suppose  the}^ 
ought  to  be  in  the  Chamber  for  a  moment,  at  any  rate,  that  they  may 
answer  to  their  names. 

The  Presiding  Officer.  The  Secretary  will  suspend  the  reading  of 
the  list  of  witnesses.  The  Sergeant-at-Arms  has  furnished  to  the  Pre- 
siding Officer  a  list  of  the  witnesses  who  have  reported  to  him,  and 
the  ^cretary  will  read  the  list  of  witnesses  who  have  so  reported. 

The  Secretary  read  as  follows: 

C.  M.  Coston,  E.  T.  Davis,  W.  H.  Northrup,  A.  C.  Blount,  A.  H. 
D'Alembert,  C.  H  Laney,  W.  N.  Potter,  Geo.  P.  Wentworth,  J. 
Emmett  Wolfe,  E.  A.  Dearborne,  P.  W.  Chase,  W.  P.  Hardwick, 
Harry  E.  Graham,  Minnie  E.  Kehoe,  W.  O.  Bradley,  F.  W.  Marsh, 
L.  B.  McCuUoch. 

The  Presiding  Officer.  The  Sergeant-at-Arms  also  informs  the 
Presiding  Officer  that  he  has  unofficial  information  that  a  large  num- 
ber of  other  witnesses  have  come  to  the  city,  but  have  not  as  yet  reported 
to  him.  As  to  the  witnesses  who  have  already  reported  to  him,  he  is 
not  aware  of  their  present  whereabouts. 

Mr.  Manager  Palmer.  Well,  Mr.  President,  I  think  the  managers 
will  not  move  for  attachment  of  witnesses  who  have  not  responded 
to-day;  but  perhaps  we  shall  do  so  to-morrow,  so  as  to  give  the  wit- 
nesses an  opportunity  to  get  in,  except  in  the  case  of 

The  Presiding  Officer.  If  Mr.  Manager  Palmer  will  permit,  the 
Sergeant-at-Arms  will  try  to  notify  all  the  witnesses  who  are  here  in 
the  city  that  they  must  be  present  at  the  time  of  the  trial. 

Mr,  HiGGiNS.  I  would  asK  if  the  list  of  witnesses  who  have  reported 
which  has  been  read  includes  the  names  of  witnesses  for  the  respondent! 

The  Sergeant- AT- Arms.  Yes. 
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The  Presiding  Officer.  Unless  it  is  called  for,  the  reading  of  the 
full  list  of  witnesses  ssiimmoned  will  not  be  ordered.  If  the  managers 
on  the  part  of  the  House  or  counsel  for  the  respondent  desire  the  list 
read,  it  will  be  read. 

Mr.  Manager  Palmer.  Mr.  President,  we  do  not  desire  it. 

Mr.  HiQGiNS.  No. 

Mr.  Manager  Palmer.  Mr.  President,  in  the  case  of  Joseph  H. 
Durkee,  of  Jacksonville,  Fla.,  we  have  a  certificate  of  a  physician 
stating  that  he  is  not  able  to  attend.  The  certificate  was  sent  to  the 
Presiding  Officer  and  by  him  handed  to  me,  and  it  has  been  exhibited 
to  counsel  on  the  other  side. 

Mr.  Durkee  is  a  witness  who  has  been  subpcdnaed  by  both  sides,  and 
is  a  material  and  important  witness.  I  have  a  witness  present  who 
will  testify  with  respect  to  Mr.  Durkee's  present  condition,  and  I  ask 
that  Mr.  B.  S.  Lidaon  be  summoned  to  testify  what  Mr.  Durkee's 
present  condition  is,  for  the  purpose  of  moving  for  an  attachment. 

The  Presiding  Officer,  is  it  necessary  for  a  formal  summons  to 
be  issued,  or  is  the  witness  whom  the  manager  desires  to  examine 
present? 

Mr.  Manager  Palmer.  He  is  present.  He  has  been  summoned,  and 
is  one  of  the  witnesses.  I  presume  he  is  about  the  building  some- 
where.    I  suppose  he  is  out  in  the  lobby. 

The  Presiding  Officer.  Is  there  any  objection  on  the  part  of 
counsel  for  the  respondent  to  the  request  of  the  managers? 

Mr.  HiGGiNS.  There  is  none  whatever. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  endeavor  to 
find  the  witness. 

The  Sergeant-at  Arms  proceeded  to  execute  the  order  of  the  Presid- 
ing Officer. 

The  Presiding  Officer.  The  Presiding  Officer  desires  to  suggest 
to  the  managers  on  the  part  of  the  House  and  counsel  for  the  respondent 
whether  the  evidence  in  regard  to  the  condition  of  the  witness  who  has 
been  summoned  by  bothsides  can  not  be  agreed  upon  between  them 
without  the  necessity  of  taking  testimony  as  to  it? 

Mr.  Manager  Palmer.  Mr.  President,  we  expect  to  prove  that 
within  the  last  week  Mr.  Liddon  has  had  an  interview  with  Mr.  Dur- 
kee in  Jacksonville,  Fla.,  at  his  business  place,  in  his  bank;  that  he  was 
out  on  the  street,  and  apparently  well  enough  to  come  to  Washington. 

Mr.  B.  S.  Liddon  entered  the  Chamber. 

Mr.  HiGGiNS.  Mr.  Liddon  is  here  now. 
'    Mr.  Manager  Palmer.  Mr.  Liddon  is  present,  and  if  it  is  desired 
he  can  be  sworn. 

Mr.  HiGGiNS.  Yes. 

Benjamin  S.  Liddon,  sworn  and  examined. 
By  Mr.  Mana^r  Palmer: 

Q.  Are  you  acquainted  with  Joseph  H.  Durkee,  of  Jacksonville, 
Fla.  ? — A.  Yes,  sir. 

Q.  When  did  you  see  him  last? — A.  I  saw  him  Wednesday  last,  one 
week  ago. 

Q.  Where  did  you  see  him? — A.  In  Jacksonville,  Fla. 

Q.  Just  state  under  what  conditions. — A.  Mr.  Durkee  has  an  office, 
a  nominal  office.  I  called  at  his  office  to  see  him.  1  was  informed  that 
he  was  at  his  house.     I  went  to  his  house,  and  Mrs.  Durkee 
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Mr.  Scott.  We  shall  have  to  ask  the  witness  to  speak  louder,  an  we 
can  not  hear. 

The  Witness.  I  will  repeat  it.     Thank  you. 

I  went  to  his  house.  I  was  informed  by  his  wife  that  he  was  at  the 
National  Bank  of  Jacksonville,  of  which  institution  he  is  vice-president 
and  a  director.    I  saw' him  there  and  talked  with  him. 

Q.  (Bv  Mr.  Manaj^er  Palmer.)  How  long  did  your  interview  last? — 
A.  I  talked  with  him  at  the  bank,  I  suppose,  for  twenty  minutes  or 
more.  Then  he  accompanied  me  to  the  United  States  clerk's  office — 
the  clerk  of  the  United  States  district  and  circuit  court — and  there  we 
examined  together  quite  a  lot  of  records.  I  think  we  were  there,  all 
told,  two  hours  and  a  half,  maybe  more. 

Mr.  Manager  Palmer.  Cross-examine. 

Mr.  HiGGiNS.  We  have  no  questions. 

Mr.  Manager  Palmer.  Mr.  President,  on-  that  showing  we  shall  ask 
for  an  attachment  for  the  witness,  Mr.  Durkee.  There  is  no  reason 
why  he  should  not  be  here. 

The  Witness.  Are  you  through  with  mef 

Mr.  Manager  Palmer.  For  the  present. 

The  Witness.  I  can  retire  ? 

Mr.  Manager  Palmer.  Yes. 

The  Presiding  Officer.  Have  counsel  for  the  respondent  anything 
to  say  with  regard  to  the  request  of  the  managers  on  the  part  of  the 
House? 

Mr.  HiGGiNs.  Mr.  President,  I  wish  to  state  that  in  asking  for  a 
subpoena  for  Major  Durkee,  on  behalf  of  the  respondent,  I  included  a 
subpoena  for  Doctor  Durkee,  not  knowing  his  first  name,  being  informed 
merely  that  he  was  the  Major's  son  and  a  physician.  Major  Durkee 
can  not  move  away  from  home  without  having  an  attending  physician. 
He  is  suffering  with  a  serious  complaint.  Therefore  it  would  be  nec- 
essary in  any  process  that  was  issued  for  him  to  have  his  son  included, 
as  I  am  informed.    That  is  all  I  care  to  say. 

Mr.  Manager  Palmer.  There  is  no  objection  to  that,  but  we  are 
willing  to  take  Mr.  Durkee's  deposition.  We  understand  perfectly 
that  that  can  not  be  forced,  but  it  counsel  on  the  other  side  will  agree 
to  take  Major  Durkee's  deposition  at  Jacksonville,  Fla.,  the  managers 
will  consent. 

Mr.  HiGGiNS.  Mr.  President,  we  can  not  do  that.  We  have  never 
had  an  opportunity  to  examine  this  witness.  We  know  nothing  of 
the  subject-matter  about  which  he  will  testify,  except  in  a  general  way, 
and  we  are  not  in  a  position  to  attempt,  on  this  short  notice  and  with 
the  trial  immediately  on  us,  to  take  his  deposition. 

The  Presiding  Officer.  The  Senate  will  take  into  consideration  the 
motion  for  an  attachment,  and  decide  it  later  on.  The  Presiding  Offi- 
cer will  merely  say  at  the  present  time  that  it  seems  to  be  understood 
that  the  witness  is  suffering  from  a  serious  disease,  which  makes  it 
very  difficult  for  him  to  travel,  certainly  without  an  attendant,  and 
that  for  that  reason  his  son,  who  is  a  physician,  has  been  summoned. 
It  would  seem  as  if  it  were  hardly  required  to  issue  an  attachment 
until  information  is  communicated  to  the  Senate  as  to  whether  there 
is  a  real  refusal  on  the  part  of  the  witness  to  come  or  whether  the 
witness  will  come  with  his  son  as  an  attendant. 

For  that  reason  the  Presiding  Officer  suggests  that  a  decision  of  the 
motion  be  postponed,  and  the  Sergeant-at-Arms  will  be  instructed  to 
ascertain  whether  the  witness  will  come  under  the  circumstances. 
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Mr.  Manager  Palmeb.  Mr.  President,  this  proceeding  bad  its  incep- 
tion in  a  series  of  resolutions  passed  by  tbe  legislature  of  the  State  of 
Florida,  which  were  tmnsmitted  to  tbe  House  of  Kepresentatives,  and 
upon  wnich  the  proceeding  was  based. 

I  ask  to  have  read  as  a  part  of  mj  remarks  in  opening  this  case  the 
resolutions  of  tbe  legislature  of  Florida. 

The  Presiding  Officeb.  They  will  be  read  by  the  Seci'etary,  if 
there  is  no  objection. 

The  Secretary  read  as  follows: 

Senate  joint  resolution  in  reference  to  Charles  Swayne,  judge  of  the  United  States 

court  for  the  northern  district  of  Florida. 

Be  U  resolved  hy  the  legislature  of  the  State  of  Florida,  Whereas  Charles  Swayne. 
United  States  district  judge  of  the  northern  district  of  Florida,  has  so  conducted 
himself  and  his  court  as  to  cause  the  people  of  the  State  to  doubt  his  integrity  and 
to  believe  that  his  official  actions  as  judge  are  susceptible  to  corrupt  influences  and 
have  been  so  corruptly  influenced: 

Whereas  it  also  appears  that  the  said  Charles  Swayne  is  guilty  of  a  violation  of 
section  551  of  the  Revised  Statutes  of  the  United  States  in  that  he  does  not  reside  in 
the  district  for  which  he  was  appointed  and  of  which  he  is  judge,  but  resides  out  of 
the  State  of  Florida  and  in  the  State  of  Delaware  or  State  of  Pennsylvania,  in  open  and 
defiant  violation  of  said  statute,  and  has  not  resided  in  the  northern  district  of  Florida, 
for  which  he  was  appointed,  in  ten  years,  and  is  constantly  absent  from  said  district, 
onlv  making  temporary  visits  for  a  pretense  of  discharging  his  official  duties; 

Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  judge  is  verv  injurious  to 
the  interests  of  the  entire  State  of  Florida,  and  his  constant  absence  nom  his  sap- 
posed  district  causes  great  sacrifice  of  their  rights  and  annoyance  and  expense  to 
litigants  in  his  court; 

Whereas  it  also  appears  that  the  said  Charles  Swajrne  is  not  only  a  corrupt  judge, 
but  that  he  is  ignorant  and  incompetent,  and  that  his  judicial  opinions  do  not  com- 
mand the  respect  or  confidence  of^the  people; 

Whereas  the  administration  of  the  united  States  bankruptcy  act  in  the  court  of 
said  Charles  Swayne  and  by  his  appointed  referee  has  resulted  in  every  instance  in 
tbe  waste  of  the  assets  of  the  alleged  bankrupt  by  being  absorbed  in  unnecessary 
costo,  expenses,  and  allowances,  to  the  great  wrons:  and  injury  of  creditors  and  others, 
nntil  sucn  administration  is  in  effect  l^alized  roobery  and  a  stench  in  the  nostoils 
of  all  good  people; 

Be  ii  resolved  by  the  house  of  representatives  of  the  State  of  Florida  {the  senate  concur- 
ring). That  our  Senators  and  Representatives  in  the  United  States  Congress  be,  and 
they  are  hereby,  requested  to  cause  to  be  instituted  in  the  Congress  oi  the  United 
States  proper  proceedings  for  the  investigation  of  the  proceedings  of  the  United 
States  circuit  and  district  courts  for  the  northern  district  of  Florida  by  Charles  Swayne 
as  United  States  judge  for  the  northern  district  of  Florida,  and  of  his  acts  and  doings 
as  such  judge,  to  the  end  that  he  may  be  impeached  and  removed  from  such  office. 

Resolved  further,  That  the  secretary  of  tne  State  of  Florida  be,  and  is  hereby, 
instructed  to  certify  to  each  Senator  and  Representative  in  the.  Congress  of  the 
United  States,  under  the  great  seal  of  the  State  of  Florida,  a  copy  of  this  resolution 
and  its  unanimous  adoption  by  the  legislature  of  the  State  of  Florida 

[The  state  of  Florida,  oiBce  of  the  aecietary  of  state.] 

Umttid  Statss  of  America,  State  of  Florida,  ss: 

I,  H.  Clay  Crawford,  secretary  of  state  of  the  State  of  Florida,  do  hereby  certify 
that  the  foregoing  is  a  true  and  exact  copy  of  senate  joint  resolution  in  reference  to 
Charles  Swayne,  judge  of  the  United  States  court  for  the  northern  district  of  Florida, 
passed  by  the  legislature  of  Florida,  session  of  1903,  and  on  file  in  this  office. 

Given  under  my  hand  and  the  great  seal  of  the  State  of  Florida,  at  Tallahassee, 
the  capital,  this  the  7th  day  of  September,  A.  D.  1903. 

[seal.]  H.  Clay  Crawfobd, 

Secretary  of  State. 

Mr.  Manager  Palmer.  In  pursuance  of  the  request  contained  in  the 
resolutions  of  that  sovereign  State,  the  House  of  Representatives, 

rn  the  motion  of  a  member  from  Florida,  referred  the  matter  to 
Committee  on  the  Judiciary,  and  the  articles  which  have  been  pre- 
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sented  at  the  bar  of  the  Senate  impeaching  Charles  Swajne  are  the 
result  of  the  investigation. 

Mr.  President,  the  duty  has  fallen  upon  me  to  open  the  case  and 
state  the  facts  upon  which  the  House  of  Representatives,  acting  as  a 
grand  inquest  inquiring  in  the  name  of  all  the  people  of  the  United 
States,  have  impeached  Charles  Swayne,  judge  of  the  district  court  of 
the  United  States  in  and  for  the  northern  district  of  Florida,  of  high 
crimes  and  misdemeanors,  and  upon  which  they  propose  to  make  their 
articles  of  impeachment  good. 

I  shall  not  abuse  the  patience  of  the  court  by  comment  upon  the 
magnitude  of  the  questions  involved,  or  of  the  consequence  of  a 
failure  to  do  justice  either  to  the  people  or  the  respondent.  The 
respondent  has  for  his  triei^s  picked  men — learned  lawyers  and  wise 
statesmen — who  will,  in  the  words  of  their  solemn  oath,  "do  impartial 
justice  according  to  the  Constitution  and  the  law,"  ana  the  people  of 
the  ^eat  Republic  have  confidence  that  if  guilty  nothing  beneath  the 
shinmg  stars  can  let  the  respondent  go  unwhipped  of  justice,  or,  if 
innocent,  can  prevent  his  safe  deliverance. 

The  articles  are  twelve  in  number.  They  embrace  five  distinct 
charges. 

The  articles  numbered  from  1  to  3  cover  the  charge  that  Charles 
Swayne  violated  an  act  of  Congress  and  committed  a  high  misdemeanor 
in  office  by  making  false  certificates  that  he  had  expended  certain  sums 
of  money  for  necessary  expenses  of  travel  and  attendance  at  Waco, 
Tex.,  in  the  year  1897,  and  at  Tyler,  Tex.,  in  the  years  1900  and  1903, 
while  holding  court  outside  of  his  district. 

I  will  ask  the  Secretary  to  read  the  act  of  Congress  which  it  is  claimed 
he  violated. 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

Sbc.  5438.  Every  pereon  who  makes  or  causes  to  be  made,  or  presents  or  causes  to 
be  presented,  for  payment  or  approval,  to  or  by  any  i^erson  or  officer  in  tlie  civil, 
military,  or  naval  service  of  the  tjnited  States,  any  claim  upon  or  against  the  Gov- 
ern iiient  of  the  United  States,  or  any  department  or  officer  thereof,  knowinjj  such 
claim  to  be  false,  fictitious,  or  fraudulent,  or  who,  for  the  purpose  of  obtainmg  or 
aiding  to  obtain  the  payment  or  approval  of  such  claim,  makes,  uses,  or  causes  to  be 
ma<le  or  used,  any  fidse  bill,  receipt,  voucher,  roll,  account,  claim,  certificate,  affida- 
vit, or  deposition,  knowing  the  same  to  contain  any  fraudulent  or  fictitious  statement 
or  entry,  or  who  enters  into  any  agreement,  combination,  or  conspiracy  to  defraud 
the  Government  of  the  United  States,  or  any  department  or  officer  thereof,  by 
obtaining  or  aiding  to  obtain  the  payment  or  allowance  of  any  false  or  fraudulent 
claim,  or  who,  having  charge,  possession,  custody,  or  control  of  any  money  or  other 
public  property  use<l  or  to  be  used  in  the  military  or  naval  service,  who,  with  intent 
to  defraud  the  United  States  or  willfully  to  conceal  such  money  or  other  property, 
delivers  or  causes  to  be  delivered,  to  any  other  person  having  authority  to  receive 
the  same,  any  amount  of  such  money  or  other  property  less  than  that  for  which  he 
received  a  certificate  or  took  a  receipt,  and  every  person  authorized  to  make  or 
deliver  any  certificate,  voucher,  receipt,  or  other  paper  certifying  the  receipt  of  arms, 
ammunition,  provisions,  clothing,  or  other  property  so  used  or  to  be  used,  who 
makes  or  delivers  the  same  to  any  other  person  without  a  full  knowledge  of  the 
truth  of  the  facts  stated  therein,  and  with  mtent  to  defraud  the  United  States,  and 
every  person  who  knowingly  purchases  or  receives  in  pledge  for  any  obligation  or 
indebtedness  from  any  soldier,  officer,  sailor,  or  otlier  person  called  into  or  employed 
in  the  military  or  naval  service  any  anns,  etjuipment**,  ainmunition,  clothes,  military 
stores  or  other  public  property,  such  soldier,  sailor,  officer,  or  other  person  not  hav- 
ing the  lawful  right  to  pledge  or  sell  the  same,  every  person  so  offending  in  any  of 
the  matters  set  forth  in  this  section  shall  be  imprisoncil  at  hard  labor  for  not  less 
than  one  nor  more  than  five  years,  or  fined  not  less  than  $1,000  nor  more  than  $5,000. 
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Mr.  Manager  Palmer.  The  laws  relating  to  the  subject  of  expenses 
of  Judges  holding  courl  outside  of  their  districts  are  as  follows: 

The  act  of  Congress  of  1871,  Revised  Statutes,  section  696,  provides, 
when  a  district  judge  is  assigned  to  hold  court  outside  his  district,  as 
follows: 

And  it  shall  be  the  duty  of  the  district  judge  so  designated  and  appointed  to  hold 
the  district  or  circuit  court  aforesaid  without  any  other  compensation  than  his  regular 
salary  as  established  by  law. 

The  act  of  1881,  page  454,  provides  as  follows: 

And  so  much  of  section  596,  Revised  Statutes,  as  forbids  the  pajrment  of  expenses 
of  district  judges  while  holding  court  outside  of  their  districte  is  hereby  repealea. 

And  the  act  of  1896,  page  451,  as  follows: 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outeide  of  their  districte  not  to  exceed  $10  per  dav  each,  to  be  paid  on 
written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  marshal  in 
settlement  of  his  account  with  the  United  States. 

There  is  no  room  for  doubt  that  a  judge  holding  court  outside  of  his 
district  is  entitled  to  receive  under  these  acts  of  Congress  no  more 
than  the  money  actually  expended  for  travel,  and  while  in  attendance 
upon  the  court,  and  tliat  tne  amount  shall  not  exceed  $10  per  diem. 
With  the  wisdom  or  unwisdom  of  the  law  we  have  nothing  to  do. 

The  managers  expect  to  prove  that  Judge  Swayne  made  and  signed 
a  certificate  that  his  necessary  expenses  of  travel  and  attendance  while 
holding  court  at  Tyler,  Tex.,  in  1897  wereL$230  during  a  period  of 
twenty-three  days  while  holding  court  and  going  to  and  returning  from 
the  same,  when  in  truth  the  amount  of  his  necessary  expenses  was  far 
less.  His  expenses  of  travel  from  the  place  he  claims  as  his  residence, 
viz,  Pensacola,  could  not  have  exceeded  $60,  and  his  board  actually 
cost  him  at  the  rate  of  $^0  per  month,  or  $30.59  for  twenty-three  days, 
in  all  $90.59,  which  is  a  little  over  one-third  the  amount  that  he  certi- 
fied he  had  expended  and  that  he  received  from  the  United  States. 

At  Tyler,  Tex.,  in  the  year  1900,  he  certified  that  his  reasonable 
expenses  for  travel  and  attendance  thirty-one  days  were  $310,  when 
his  tiavel  did  not  exceed  $60  and  his  board  was  obtained  for  $38.75; 
in  all,  $98.75,  which  is  less  than  one-third  the  amount  certified  to  and 
received  by  him. 

Again  at  Tyler,  Tex.,  in  1903,  Judge  Swayne  certified  that  his  rea- 
sonable expenses  for  travel  and  attendance  were  $410  for  forty-one 
days,  when  his  travel  did  not  exceed  $60  and  his  board  was  obtained 
for  $1.25  a  day,  or  $52.25;  in  all,  $112.25,  which  is  about  one-fourth 
the  amount  he  received  from  the  United  States. 

The  ^i-avamen  of  these  charges  is  that  Judge  Swayne  made  and 
signed  false  statements  for  the  purpose  of  receiving  money  from  the 
United  States.  If  he  did,  he  violated  the  act  of  Congress  which  declares 
such  conduct  is  a  misdemeanor  punishable  by  fine  and  imprisonment. 

These  facts  are  not  denied.  The  answer  to  the  charge,  as  submitted 
by  the  respondent,  is — 

First.  That  he  construed  the  law  to  mean  that  he  was  entitled  to  $10 
for  every  day  that  he  held  court  outside  of  his  district,  no  matter  what 
his  expenses  were,  and  that  he  believed  he  was  entitled  to  it. 

Secondly.  That  other  judges,  especially  judges  of  the  circuit  court 
of  appeals,  construed  a  similar  law,  passed  in  1891,  to  mean  that  they 
were  to  have  $10  a  day. 


64      8WATKE   IMPEAOHMSKT   FB00EEDING8    IN   THE   SENATE. 

Thirdly.  That  some  of  the  district  judges  also  construed  the  law  of 
1896  to  mean  that  they  were  entitled  to  flO  a  day. 

Fourthly.  That  assuming  these  interpretations  were  wrong,  then  he 
answers  tnat  he  did  not  t^ke  the  money  with  a' criminal  intent,  and 
therefore  committed  no  offense. 

The  respondent's  first  defense,  that  he  believed  the  law  gave  him  $10 
a  day  for  expenses  while  holding  court  outside  his  district,  is  entitled 
to  no  respect. 

The  law  provides  that  a  judge  shall  be  paid  for  reasonable  expenses 
for  travel  and  attendance  while  holding  court  outside  of  his  district, 
not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of 
the  judge. 

Tnis  act  limits  the  amount  to  be  paid,  first,  to  reasonable  expenses, 
and,  second,  that  such  reasonable  expenses  shall  not  exceed  $10  a  day. 

The  expenses  of  a  judge  must  be  what  he  expended,  the  act  of  1871, 
which  forbids  any  compensation  for  holding  court  outside  the  district, 
making  it  perfectly  clear  that  he  is  entitled  to  nothing  but  expenses. 

If  a  judee  expended  $3  a  dav  and  takes  $10,  what  does  the  seven 
additional  dollars  represent?  He  can  not  take  it  as  compensation;  it 
can  not  be  expenses,  because  no  such  expenses  were  incurred. 

It  is  an  absurdity  to  say  that  any  reasoning  person  could  honestly 
distort  this  law,  which  is  so  unambiguous  that  a  ^^  wayfaring  man, 
though  a  fool,  could  not  err  therein." 

The  second  and  third  defense  is  that  other  judges  construed  the 
law  in  the  same  way. 

To  make  this  excuse  available  the  respondent  must  show  that  other 
judges  took  $10  a  day  for  their  expenses  while  having  spent  less. 

Statements  from  tlie  Treasury  Department  showing  that  judges  hold- 
ing terms  of  the  circuit  courts  of  appeal  in  the  larger  cities.  Tike  Chi- 
cago, San  Francisco,  and  New  Orleans,  certified  their  expenses  to  be 
$10  per  diem,  but  this,  in  the  absence  of  proof  that  they  actually 
expended  less,  amo}ints  to  nothing. 

The  fourth  defense,  that  admitting  that  the  law  gives  only  the  expenses 
incurred,  then  respondent  claims  that  he  had  no  criminal  intent  in 
taking  the  money. 

If  he  had  no  criminal  intent,  why  did  he  conceal  a  material  fact  when 
he  miade  his  certificates?  Wh}'^  did  he  not  certify  that  he  had  held 
court  in  Waco  twenty-three  days,  and  was  therefore  entitled  to  receive 
$230  for  his  expenses,  being  $10  per  day?  Why  did  he  deceive  the 
Treasury  officials  by  certifying  that  his  reasonable  expenses  for  travel 
and  attendance  amounted  to  the  sum  of  $230  ?  They  did  not  amount 
to  $230;  they  did  amount  to  less  than  $100.  Why  did  he  certify 
falsely  ?  His  certificate  was  conclusive  to  the  accountmg  officers;  they 
could  not  question  it.  If  he  had  certified  to  the  facts  as  they  were, 
the  marshal  would  not  have  paid  him,  and  the  Treasury  would  not  have 
passed  his  account.  He  could  have  had  but  one  motive  in  making  the 
fidse  certificate — that  was  to  get  the  money,  and  he  did  get  it. 

This  is  not  a  case  where  the  doctrine  that  for  an  innocent  mistake  of 
law  a  judge  can  not  be  held  responsible.  That  doctrine  applies  when 
a  judge  decides  a  case  properly  before  him  between  other  parties. 

When  a  judge  is  called  upon  to  answer  for  an  infraction  of  a  criminal 
law  he  has  no  immunity  that  a  common  man  does  not  possess.  He  can 
not  be  allowed  to  say,  ''  I  did  it,  but  I  did  not  think  I  was  doing  wrong." 
Large  classes  or  criminals  set  up  that  same  excuse.    The  trusted  clerk 
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invests  the  funds  of  a  bank  in  speculation  and  always  says  he  never 
intended  to  embezzle;  he  always  meant  to  pay  back;  but  the  cruel  law 
pays  no  heed  to  that  excuse.  If  a  culprit  should  proffer  such  a  defense 
m  Jud^e  Swayne's  court  he  would  meet  with  speedy  disaster. 

Larceny  is  defined  to  be  when  one  takes  and  carries  away  the  goods 
of  another  with  intent  to  appropriate  them  to  his  own  use. 

It  would  be  no  answer  for  a  culprit  to  say,  *'  I  took  the  goods,  I 
used  them  up,  but  I  intended  to  replace  them  next  week." 

The  respondent  must  be  judged  m  this  case  the  same  as  every  other 
man  is  judged.  When  charged  with  a  crime  he  possesses  no  immu- 
nitv;  he  can  plead  no  privilege;  he  can  not  be  justified  by  saying,  "  I 
did  not  think  I  was  doing  wrong." 

The  defense,  if  made  by  a  common  criminal,  would  be  adjudged 
ridiculous;  when  made  by  a  judge,  supposed  to  be  learned  in  the  law, 
it  is  contemptible. 

PRIVATE   CAB. 

In  support  of  the  article  that  charges  Judge  Swayne  with  using  the 
property  of  the  Jacksonville,  Tampa  and  Key  West  Railroad  Company 
without  making  compensation  to  tne  company,  I  first  briefly  state  the 
facts,  which  will  be  proved  and  not  disputed. 

That  at  a  time  when  the  Jacksonville,  Tampa  and  Kev  West  Railroad 
was  in  the  hands  of  Mr.  Durkee,  a  receiver  appointed  by  Hon.  Charles 
Swayne,  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  or  appointed  by  Judge  Pardee,  as  his 
answer  states,  and  concurred  in  by  Judge  Swayne,  the  receiver  pro- 
visioned a  private  car  which  belonged  to  the  railroad  company,  placed 
a  conductor  and  cook  upon  it,  and  sent  it  to  Guyencourt,  Del.,  for  the 
purpose  of  bringing  Judge  Swayne  to  Jacksonville,  Fla.  Judge 
Swavne,  his  wife,  his  wife's  sister,  and  her  husband  were  transported 
on  the  private  car  to  Jacksonville,  Fla.,  and  subsisted  at  the  expense 
of  the  railroad  company. 

The  respondent  acknowledged  the  facts,  as  above  stated,  but  defended 
his  action  upon  the  ground  that  the  propert}'  of  the  railroad  compan}'^ 
being  in  the  hands  of  the  court,  he,  tne  judge  of  the  court,  had  a  right 
to  use  it  without  making  compensation  to  the  railroad  company. 

When  questioned  on  the  subject,  we  shall  prove  that  he  said,  in  answer 
to  this  question: 

Q.  You  said  this  car  was  one  of  the  cars  in  possession  of  the  court,  because  the 
road  was  in  the  hands  of  a  receiver? — A.  Yes. 

Q.  You  said  that  it  was  the  privilege  of  the  court  to  use  that  car,  because  the  road 
was  in  the  hands  of  a  receiver? — A.  Yes. 

Mr.  Thurston.  Mr.  President,  the  statement  that  is  now  being  read, 
as  the  record  shows,  is  a  part  of  the  testimony  of  Judge  Swayne  taken 
before  the  committee  of  the  House  of  Representatives,  which,  under 
the  acts  of  Congress,  can  not  be  used  against  him  in  any  criminal  prose- 
cution; and  therefore  it  is  improper  to  make  the  statement  that  the 
chairman  of  the  managers  is  now  proceeding  to  make.  We  object  to 
the  presentation  here,  by  statement  or  otherwise,  of  any  testimony  that 
was  given  by  Judge  Swayne,  the  respondent,  before  the  House  com- 
mittee, claiming  his  right,  under  the  law  of  the  Congress  of  the  United 
States,  that  it  can  not  be  used  against  him  in  any  criminal  prosecution, 
of  which  this  certainly  is  one. 

S.  Doc.  194,  5S-5 6 
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Mr.  Manager  Palmer.  Mr.  President,  if  when  this  testimony  which 
I  offer  as  an  admission  of  Judge  Swayne  is  presented  it  is  objected  to, 
it  will  then  be  in  order,  I  suppose,  for  the  court  to  pass  upon  its  admis- 
sibility. For  the  present  I  state  that  we  purpose,  if  permitted,  to  prove 
these  facts. 

Mr.  T^UBSTON.  We  insist  that  the  act  of  Congress  is  so  broad  that 
in  no  way,  by  statement  or  otherwise  before  this  court  sitting  to  try 
Judge  Swayne,  can  his  testimony  taken  before  the  House  committee 
be  used.  It  \^  begging  the  question  to  insist  upon  the  right  to  read  to 
this  court  hib  statements  taken  there  in  the  expectation  that  they  will 
be  excluded  when  they  are  offered  as  evidence. 

Mr.  Manager  Palmer.  I  may  say  it  is  a  very  extraordinary  propo- 
sition that  Judge  Swayne,  or  his  counsel,  shoula  object  to  reading  here 
admissions  that  he  made  under  oath  during  the  investigation  in  this 
case.  But  the  question  will  arise  when  the  testimony  is  offered  as  to 
its  admissibility.  I  am  now  stating  what  we  purpose  to  prove.  If  we 
are  not  allowed,  to  prove  it,  of  course  it  will  go  for  nothing.  If  weare 
allowed  to  prove  it,  then  I  have  a  right  to  state  it.  I  think  1  have  a 
right  to  state  what  our  purpose  is  at  any  rate  and  let  the  question  of 
the  admissibility  of  testimony  abide  the  event  of  being  offered  and  the 
objection  that  will  be  made  to  it. 

The  Presiding  Oeticer.  Will  the  manager  go  back  in  his  opening 
statement  a  few  sentences  preceding  the  reference  to  the  testimony 
which  was  given  by  Judge  Swayne  on  some  occasion,  so  that  the 
Presiding^  Officer  may  know  just  how  the  matter  arises? 

Mr.  Manager  Palmer.  I  said  that  Judge  Swayne  acknowledged  the 
facts  as  above  stated,  but  defended  his  action  upon  the  ground  that 
the  property  of  the  railroad  company  being  in  the  hands  of  the  court 
the  ]udge  of  the  court  had  a  right  to  use  it  without  making  compen- 
sation to  the  railroad  company;  and  then  I  proceeded  to  give  the 
statement  that  he  made  on  that  subject,  as  we  propose  to  prove,  if  we 
are  permitted. 

The  Presiding  Officer.  Of  course,  the  managers  on  the  part  of 
the  House  and  the  counsel  on  the  part  of  the  respondent  have  some- 
what wide  latitude  in  their  opening  statements,  but  the  Presiding 
Officer  is  of  opinion  that  testimony  which  has  been  given  by  Judge 
Swayne  on  the  occasion  referred  to  ought  not  to  be  cited  at  len^h. 
He  has  a  right  to  plead  his  privilege.  He  can  not  be  obliged  to  crimi- 
nate himself. 

Mr.  Manager  Palmer.  If  you  will  allow  me,  there  is  a  difference 
between  a  witness  who  is  summoned  to  appear  before  a  committee  of 
Congress  and  to  give  testimony  and  a  witness  who  voluntarily  appears 
and  makes  a  statement  in  his  own  defense.  All  these  questions,  of 
course,  will  be  properly  discussed  when  the  time  comes,  wnenever  this 
testimony  comes  to  be  admitted;  but  if  there  is  any  question  about  it 
I  will  mss  that  proposition  and  go  on  to  something  else. 

The  Presiding  Officer.  It  seems  to  the  Presiding  Officer  to  be  an 
indirect  way  of  getting  before  the  Senate  the  fact  that  Judge  Swayne 
had  testified  to  this.  The  Presiding  Officer  suggests  to  the  manager 
that  he  may  properly  omit  the  reading  of  testimony  which  has  been 
given  on  another  occasion  by  Judge  Swayne. 

Mr.  Manager  Palmer.  I  hope,  Mr.  President,  that  there  will  be  no 
conclusive  ruling  made  upon  that  subject,  because  the  facts  and  cir- 
cumstances under  which  this  voluntary  statement  was  made  will  per- 
haps have  something  to  do  with  the  case,  and  something  to  do  with  the 
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construction  of  the  act  of  Congress,  when  this  testimony  comes  to  be 
admitted.  As  I  understand  the  act  of  Congress,  when  a  witness  is 
summoned  to  come  before  a  committee  of  Congress  and  give  testimony, 
perhaps  under  some  circumstances  his  testimony  can  not  be  used  against 
him  in  some  other  case,  though  I  believe  the  act  of  Congress  applies 
only  to  a  proceeding  before  the  Interstate  Commerce  Commission. 
But  be  that  as  it  may,  I  hope  neither  the  presiding  officer  nor  the 
court  will  foreclose  this  question  so  as  to  preclude  argument  on  it  when 
the  time  comes  when  this  testimony  comes  to  be  offered.  I  accept  the 
suggestion  of  the  court,  and  pass  on  to  something  else. 

We  further  expect  to  prove  that  Judge  Charles  Swayne  made  use  of 
the  same  car  for  the  purpose  of  taking  a  trip  to  the  Pacific  coast  with 
his  family  and  friend^).  The  proof  was  that  the  car  had  some  liquid 
supplies  on  board  when  taken.  Judge  Swayne  expressed  the  opinion 
that  he  left  as  much  when  it  was  returned. 

In  the  case  of  the  trip  from  Delaware,  and  also  the  trip  to  California, 
transportation  was  secured  by  the  receiver  over  other  railroads,  and 
in  return  therefor  the  private  cars  from  the  other  roads  were  trans- 
ported over  the  Jacksonville,  Tampa  and  Key  West  without  charge. 
A  porter  or  cook  employed  by  the  railroad  company  went  with  the  car 
to  the  Pacific  coast  at  the  cost  of  the  company. 

The  trip  to  Guyencourt  and  return,  if  paid  for  at  the  rate  charged 
private  parties,  would  have  cost  about  $600.  If  Judge  Swayne  had" 
the  right  to  deplete  the  assets  of  this  corporation  to  the  amount  of 
$500,  then  he  had  the  right  to  take  less  or  more.  If  more,  how  much 
more?  Could  he  take  for  his  own  use  and  that  of  his  friends  $50,000 
or  $500,000?  If  he  had  the  right,  was  it  limited  only  by  his  desires 
or  necessities?  The  suggestion  that  he  had  such  a  right  is  not,  of 
course,  to  be  entertained  for  a  moment.  His  duty  plainly  was  to  pre- 
serve the  property  and  earnings  of  the  bankrupt  for  the  creditors. 
Every  dollar  that  ne  subtracted  from  the  company's  assets  was  a  dol- 
lar wrongfully  taken  from  the  creditors.  That  was  a  grave  misbe- 
havior in  office  no  one  denied. 

It  may  be  said  that  the  car,  with  provisions  and  servants,  was  fur- 
nished tne  judge  for  the  use  of  himself  and  friends  by  the  receiver  as 
a  matter  of  courtesy.  Judges  have  no  right  to  accept  favors  from 
persons  having  business  before  their  courts,  whether  receivers  of  rail- 
road corporations  or  anyone  else.  All  the  sophistries  in  the  world 
can  not  cover  up  the  truth  that  anyone  who  gives  gifts  to  a  judge 
expects  something  in  return.  All  the  arguments  fail  to  prove  that  a 
judge  who  takes  gifts  from  suitors  is  not  influenced  thereby,  insensibly 
perhaps.  Judge  Swayne  had  no  right,  legal  or  moral,  to  do  what  he 
did. 

The  excuse  set  up  is  that  it  was  a  trifling  matter,  not  to  be  com- 
mended, but  not  of  sufficient  consequence  to  warrant  bis  impeachment; 
that  no  injury  was  inflicted;  that  it  does  not  appear  that  a  corrupt 
purpose  was  mtended,  or  that  Judge  Swayne  was  influenced  thereby 
to  do  any  wrong,  and  it  does  not  show  any  moral  turpitude.  Lame, 
impotent,  and  insulting  to  common  sense  and  common  experience  as 
these  excuses  are,  they  are  better  from  a  moral  standpoint  than  the 
defense  which  is  made  for  him.  Judge  Swayne  was  cortainly  guilty 
of  a  gross  misbehavior  in  office  in  using  and  consuming  the  property  of 
the  railroad  company  for  his  pleasure  and  that  of  his  friends.  It  was 
a  misbehavior  that  snowed  moral  turpitude.  It  was  the  kind  of  mis- 
behavior in  office  that  would  be  indictable  at  conunon  law.     It  cer- 
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tainly  is  of  the  kind  that  can  not  be  sanctioned  or  approved  by  any 
honest  man,  and  it  is  clearly  impeachable,  and  for  it  he  should  be 
convicted. 

The  receiver  was  an  officer  of  Judge  Swayne's  court,  having  posses- 
sion of  the  property  of  the  i*ailroad  company  as  an  officer  of  tne  court. 
It  was  not  his  to  give  away  to  the  judge  or  anyone  else. 

The  excuse  set  up  by  Judge  Swayne  that  he  was  not  corrupted  can 
not  be  entei*tained. 

And  thou  shalt  take  no  gift:  for  the  gift  blindeth  the  wise,  and  perverteth  the 
words  of  the  righteous. 

This  is  one  of  the  laws  in  that  wonderful  code  that  God  imparted 
to  Moses  when  he  talked  to  him  fa<;e  to  face  on  Sinai.  It  was  good 
fifteen  hundred  years  befoj'e  the  Saviour  was  born,  and  it  is  good 
to-day — "  the  gift  blindeth  the  wise,  and  perverteth  the  words  oi  the 
righteous." 

And  to  that  may  be  added  the  saying  of  the  wise  man: 

A  man's  gift  maketh  room  for  him. 

To  make  this  transaction  a  misbehavior  it  is  in  no  wise  needful  to 
show  that  the  official  action  of  Judge  Swayne  was  influenced  by  the 
gift.  Francis  Bacon,  who  has  come  down  through  the  pages  of  history 
as  the  wisest  of  men,  was  impeached  for  taking  a  gift  from  a  suitor  in 
his  court.  He  excused  himself  on  the  grouna  that  other  judges  took 
gifts,  and  that  the  gift  did  not  influence  his  judgment,  because  he 
decided  the  case  against  the  giver.  Neither  excuse  prevailed.  He 
was  convicted,  driven  from  the  woolsack,  stripped  of  his  office  and 
honor,  and  sent  into  disgraceful  retirement. 

The  sixth  and  seventh  articles  charge  that  Judge  Swayne  persistently 
and  knowingly  violated  a  statute  of  the  United  States  which  provides 
that — 

Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and  for  offend- 
ing against  uiis  provision  shall  be  deemed  guilty  of  a  high  misdemeanor.  (Rev. 
Stat,  sec.  551.) 

The  facts,  as  they  will  appear  in  the  testimony,  are  that  after  his 
confirmation  as  judge  in  1890  he  established  his  residence  at  St.  Augus- 
tine, in  a  house  rented  from  Mr.  Flagler,  and  lived  there  with  his  lam- 
ily  until  the  boundaries  of  his  district  were  changed  by  the  act  of  Con- 

fress  in  the  year  1894.  Judge  Swayne  states  that  he  was  urged  by  his 
riends  not  to  move  his  family  or  furniture,  that  the  next  Congress 
would  probably  restore  his  district,  and  therefore  his  furniture  was 
allowed  to  remain  in  St.  Augustine  until  the  year  1900,  when  he  rented 
the  Simmons  cottage  in  Pensacola  and  lived  there  at  intervals  until 
1903,  when  his  wife  bought  a  home.     During  the  six  years 

Mr.  HiGGiNS.  Mr.  President,  I  wish  to  say  that  that  statement  is 
again  contrary  to  the  rule  we  have  invoked  as  to  the  statute,  but  I 
would  not  interrupt  the  learned  manager  if  it  were  not  a  most  shame- 
f uHv  garbled  statement  of  what  Judge  Swayne  did  say. 

Tne  Presiding  Officer.  The  Presiding  Officer  thinks  that  the 
manager  has  a  right  to  state  what  he  expects  to  prove,  but  that  he 
ought  not  to  go  further  by  citing  any  testimony  which  has  been  given 
by  «Tudge  Swayne  on  another  occasion  8;:^  the  means  by  whicn  he 
expects  to  prove  it. 

Mr.  Manager  Palmer.  I  have  not  cited  any  other  testimony.  I  am 
stating  what  I  expect  to  prove.     If  it  is  not  pleasant  to  the  counsel  on 
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the  other  side,  1  can  not  help  it,  but  we  expect  to  prove  these  facts  by 
competent  testimony. 

During  the  six  yeare  that  elapsed  from  1894  to  1900,  Judge  Swayne 
was  present  in  his  district — that  is,  the  northern  district  of  Florida — 
during  the  terms  of  his  court,  in  all,  an  average  of  about  sixty-one 
days  in  each  year.  He  lived  at  different  hotels  and  boarding  houses. 
When  he  left  Pensacola  he  left  word  that  if  he  was  needed  he  could  be 
found  by  addressing  him  at  Guyencourt,  Del. 

He  held  court  outside  of  his  district  about  ninety-three  days  in  each 
year  on  an  average,  and  the  remainder  of  the  time,  about  two  hundred 
and  twelve  days  m  each  year,  he  spent  either  at  Guyencourt,  Del.,  or 
at  some  other  place  outside  of  the  northern  district  of  Florida. 

It  will  not  be  disputed  that  Judge  Swayne  did  not  move  his  family 
or  furniture  into  the  northern  district  of  Florida  from  the  year  1894 
to  the  year  1900,  or  that  he  himself  did  not  tarry  in  the  district  beyond 
the  days  necessarily  consumed  in  holding  court,  averaging  about  sixty- 
one  days  in  each  year,  or  that  during  his  stay  he  lodged  and  lived  at 
the  Escambia  Hotel  or  at  Captain  Morthup's  boarding  house,  in  Pen- 
sacola, or  at  some  hotel  in  Tallahassee. 

The  differences  of  opinion  will  be  upon  the  question  whether,  under 
the  circumstances  stated,  Judge  Swayne  resided  in  his  district  within 
the  meaning  of  the  act  of  Congress  which  provides  that — 

Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and  for  offend- 
ing against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor. 

If  he  did  not  actually  reside  in  the  northern  district  of  Florida  dur- 
ing the  years  from  1894  to  1900,  he  was  guilty,  under  the  act,  of  a  high 
misdemeanor  and  should  be  convicted.  If  he  did  reside  there  withm 
the  meaning  of  the  act,  then  he  ought  to  be  absolved  of  this  charge. 

The  act  itself  speaks  with  no  uncertain  sound.  Its  meaning  is  very 
plain.  Its  reason  and  spirit  are  not  in  doubt.  When  Congress  passed 
the  act  it  can  not  be  doubted  that  the  purpose  was  to  secure  the  bodily 
presence  of  a  judge  in  his  district,  not  a  part  of  the  time,  but  practi- 
cally all  of  the  time.  Plainly  a  judge  can  not  attend  to  the  necessary 
business  of  his  office  as  he  ought  unless  he  lives  where  the  law  says  he 
shall  live.  He  did  not  live  there,  unless  his  claim  that  he  intended  to 
take  up  his  residence  in  Pensacola  and  his  temporary  sojourn  there 
from  time  to  time  constitutes  residence.  His  efforts  to  rentorbuvor 
build  a  house,  his  request  to  be  registered,  certainly  did  not  make  iiim 
a  resident  either  in  law  or  in  fact.  His  brief  sojourn  at  a  hotel  or 
boarding  house  during  his  terms  of  cpurt  did  not  gain  for  him  either 
a  legal  ot  an  actual  residence.  It  is  idle  to  say  that  Judge  Swayne 
complied  with  the  intention  or  spirit  of  the  law,  of  which  he  does  not 
claim  that  he  was  ignorant,  by  staying.sixt^'^-one  days  in  each  year  in 
Florida,  ninety-three  days  holding  court  in  other  districts,  and  two 
hundred  and  twelve  days  in  Guyencourt,  Del.,  1,000  miles  from  his 
district  If  his  excuse  can  avail  to  shield  him,  then  the  law  is  a  dead 
letter. 

Whether  the  people  were  or  were  not  inconvenienced  is  not  of  the 
least  importance,  but  if  the  fact  were  material  the  proof  will  not  be 
lacking. 

A  minister  of  the  law  ought  not  to  be  a  willful,  persistent  evader  of 
the  law.  He  was  under  legal  obligation  to  live  in  his  district;  if  he 
did  not,  he  was  guilty  of  a  high  misdemeanor  for  which  he  could  be 
indictea,  convicted,  and  punished.     He  certainly  was  guilty  of  a  gross 
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misbehavior  which  demonstrated  his  unfitness  to  impose  the  penalties 
of  the  law  upon  others  when  he  was  a  violator  of  the  law  himself. 

There  should  be  no  hesitation  about  convicting  Judge  Swayne  for  his 
failure  to  obey  this  law.  The  fact  b  clear  enough  that  the  purpose  of 
the  law  has  been  frustrated.  The  people  of  the  northera  district  of 
Florida  have  been  deprived  of  its  benefits  for  the  convenience  of 
Judge  Swayne.  They  have  a  right  to  complain ;  they  have  complained. 
The  question  now  is,  Shall  their  complaint  be  heard,  and  shall  Judge 
Swayne  go  free  or  take  the  punishment  due  to  his  offense} 

THE  GONTElfPT  CASES. 

The  eighth,  ninth,  tenth,  and  eleventh  chaises  pertain  to  the  con- 
viction, fining,  and  imprisonment  of  Davis.  Belden,  and  O'Neal  for 
contempt  of  court  and  are  most  serious.  Tney  involve  the  right  of  a 
Federal  judge  to  take  away  the  liberty  of  a  citizen  of  the  United  States 
and  to  impose  upon  him  a  disgraceful  punishment  without  authority  of 
law.  They  involve  the  right  of  a  citizen  to  the  protection  of  that 
clause  of  the  Cionstitution  which  provides  ^Hhat  trials  of  all  crimes, 
except  cases  of  impeachment,  shall  be  by  jury,  in  a  case  where  the  law 
gives  a  trial  by  jury,"  and  that  other  clause  forbidding  the  infliction  of 
"cruel  and  unusual  punishment." 

From  the  testimony  it  will  appear  that  Elsa  T.  Davis  and  Simeon 
Belden,  two  reputable  lawyers,  were  charged  by  Judge  Swayne  on 
Monday,  tried  dv  Judge  Swayne  at  10  a.  m.  Tuesday,  and  at  11.10 
p.  m.  were  in  the  county  jail  under  sentence  imposed  by  Judge 
Swayne.  The  charge  against  them  was  contempt  of  court.  Tne 
alleged  contenipt  consisted  in  bringing  an  action  of  ejectment  in 
the  court  of  Escambia  County,  Fla.,  in  the  name  of  their  client, 
Florida  McGuire,  who  claimed  to  be  the  owner  of  a  lot  of  land,  against 
Judge  Swayne,  who  had  bargained  for  the  land  and  agreed  upon 
the  terms  of  purchase  from  an  adverse  claimant. 

The  facts  of  the  case,  as  they  will  appear  in  the  testimony,  are  as 
follows: 

In  the  year  1901  an  action  of  ejectment  was  pending  in  the  circuit 
court  of  the  United  States  at  Pensacola  in  which  Florida  McGuire  was 
plaintiff  and  the  Pensacola  City  Company  and  numerous  individuals, 
among  them  W.  A.  Blount  and  W.  Fisher,  attorneys  at  law,  were 
defendants,  for  a  tract  of  land  called  the  ''Rivas"  or  "Chavaux" 
tract.  The  plaintiff's  lawyers  were  Louis  Paquet  and  Simeon  Belden, 
of  New  Orleans.  In  the  month  of  October,  in  the  year  of  1901,  Paquet 
and  Belden  joined  in  a  letter  to  Judge  Swayne,  which  they  addressed 
to  him  at  the  place  where  he  resided  when  not  holding  court  in  his  dis- 
trict or  elsewhere,  viz,  Guyencourt.  in  the  State  of  Delaware,  stating 
that  they  had  been  informed  that  ne,  the  said  Charles  Swayne,  had 
purchased  a  portion  of  the  land  in  controversy  in  the  said  ejectoient 
suit,  viz,  blocK  91,  in  the  business  part  of  the  city  of  Pensacola,  and 
requesting  him  to  recuse  himself  and  arrange  for  some  other  judge  t» 

E reside  at  the  trial  of  the  case.     To  this  letter  no  answer  was  returned 
y  Judge  Swayne. 

At  the  term  of  court  which  convened  at  Pensacola  in  November 
Judge  Swayne  announced  on  the  6th  of  November  that  a  relative  of 
his  bad  purchased  the  land,  but  later  in  the  week  he  volunteered  from 
the  bench  that  tJie  relative  was  his  wife,  and  that  she  had  purchased 
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the  land  with  money  obtained  from  her  father's  estate.  That  the 
bargain  had  not  been  concluded  for  the  reason  that  the  owner,  Mr. 
Edgar,  offered  a  quitclaim  deed.  The  evidence  shows  that  the  agents 
of  TEdgar,  with  whom  Judge  Swayne  negotiated  the  jpurcha^  of 
block  91,  and  also  of  another  lot,  wrote  him  stating  that  Edgar  would 
not  give  a  general  warranty  because  he  was  afraid  of  the  old  Caro 
claim.  Swayne  answered,  saying  that  they  might  drop  out  block  91 
without  stating  a  reason.  The  agents  had  pending  in  October,  when 
the  letter  to  owayne  was  written,  a  suit  m  the  State  court  against 
Ed^r  for  commission  on  the  sale  to  Swayne.  The  agents  had  taken 
Judge  Swayne  over  the  tract,  and  had  agreed  upon  the  terms  and  had 
sold  block  91  to  him. 

The  custom  in  Judge  Swayne's  court  was«to  dispose  of  the  criminal 
calendar  first,  and  when  that  was  concluded  to  call  the  civil  list,  and 
set  the  cases  for  trial  at  convenient  times  in  the  future.  The  criminal 
cases  were  not  concluded  at  the  November,  1901,  session  until  about  5 
o'clock  Saturday  night.  Judge  Swayne  then  took  up  the  civil  list, 
upon  which  the  case  of  Florida  Mc(juire  appeared,  and  made  a  fur- 
ther statement  that  the  member  of  his  family  who  had  contracted 
through  him  for  block  91  was  his  wife,  and  that  she  was  purchasing 
with  money  derived  from  her  father's  estate.  He  declined  to  recuse 
himself,  and  stated  that  the -case  would  be  heard  on  the  Monday  fol- 
lowing unless  legal  ground  for  continuance  was  laid. 

The  plaintiff's  lawyer,  Paquet,  asked  that  the  case  should  be  set  down 
for  Thursday  of  the  following  week,  averring  that  it  was  too  late  to 
summon  witnesses  that  night;  that  Sunday  they  could  not  be  sum- 
moned, and  therefore  the  case  could  not  be  ready  on  Monday.  This 
request  was  refused  by  Judge  Swayne,  who  insisted  that  the  case  should 
go  on  on  Monday.  At  about  5.30  or  6  o'clock  the  court  adjourned. 
Neither  Simeon  Belden  nor  E.  T.  Davis  was  present  in  court  at  any 
time  when  Judge  Swayne  made  announcement  concerning  his  connec- 
tion with  the  purchase  of  block  91,  Belden  being  ill  with  facial  paralysis 
and  confined  to  his  bed  at  the  hotel  in  Pensacola.  E.  T.  Davis  was  not 
of  counsel  in  the  case  and  had  no  connection  with  it  up  to  the  time  that 
court  adjourned  on  Saturday,  November  9,  at  6  o'clo<5k.  During  the 
evening  Paquet  drew  up  the  necessarypapers  to  commence  an  action 
of  ejectment  in  the  county  court  of  Escambia  County,  Fla.,  against 
Judge  Swayne  for  this  block  91,  upon  the  theory  that  he  had  contracted 
for  the  land  with  Edgar,  who  claimed  to  own  it,  and  who  had  admitted 
that  he  was  in  possession  and  that  the  contract  was  subsisting  between 
them,  and  that  the  title  of  the  alleged  owner  could  be  tried  out  in  the 
State  court,  where  the  parties  would  get  better  justice,  Swayne  stand- 
ing in  the  shoes  of  Edgar.  They  took  the  liberty  of  believing,  from 
all  the  evidence,  that  Judge  Swayne  was  the  real  purchaser,  though  he 
had  said  that  the  title  was  to  be  taken  by  his  wife. 

E.  T.  Davis  was  employed  to  bring  this  suit  that  flight  as  local  coun- 
sel. At  the  same  time  it  was  agreeathat  the  suit  of  florida  McGuire 
in  Judge  Swayne's  court  should  be  dismissed  on  Mondav.  Davis  was 
engaged  to  do  it,  Paquet  having  been  called  to  New  Orleans  by  sick- 
ness m  his  family.  The  suit  against  Judge  Swayne  was  brougnt  that 
Saturday  night  and  the  process  served  on  him.  On  Monday,  at  the 
opening  of  the  court,  Mr.  E.  T.  Davis  asked  for  and  obtained  from 
Judge  Swayne  an  order  dismissing  the  suit  of  Florida  McGuire. 
Immediately  thereafter  W.  A.  Blount,  esq.,  one  of  the  defendants. 
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and  also  attorney  for  defendants^  arose  and  suggested  that  Paquet  and 
Belden,  attorneys  for  Florida  McGuire,  and  Davis,  who  appeared  to 
ask  for  a  dismissal  of  the  suit,  had  been  guilty  of  contempt  of  court 
for  bringing  suit  against  Judge  Swayne  in  the  county  court  of  Escam- 
bia County.  This  action  was  in  pursuance  of  a  previous  conference 
between  Blount  and  Swayne  held  before  court  convened,  when  it  was 
agreed  upon.  Judge  Swayne  ordered  a  rule  to  show  cause  upon  an 
unsworn  statement  prepared  by  Blount,  which  was  served  on  Davis 
and  Belden,  Paauet  being  absent.  The  next  day  (Tuesday)  Davis  and 
Belden  appeared  and  submitted  an  answer  purging  themselves  of  the 
contempt  and  averring  their  right,  as  counsel,  to  bring  the  suit. 

Some  testimony  was  taken  to  show  that  the  suit  against  Judge 
Swayne  had  been  brought* and  process  served  on  him  Satuniay  night 
about  8  o'clock;  that  was  all.  Whereupon  Judge  Swayne  proceeded 
to  adjudge  Belden  and  Davis  guilty  of  the  "  charges  whicn  were  in 
violation  of  the  dignity  and  good  order  of  the  said  court  and  a  con- 
tempt thereof,"  andafter  some  abusive  remarks  sentenced  them  to  be 
disbarred  for  the  term  of  two  years,  to  pay  a  fine  of  $100  each,  and  to 
undergo  an  imprisonment  for  the  perioaof  ten  days  in  the  county  jail. 

They  were  duly  committed  and  remained  confined  three  days,  when 
they  were  released  pending  a  habeas  corpus  allowed  by  «Tudge  Pardee, 
of  the  circuit  court.  That  habeas  corpu&  case  resulted  in  a  decision 
that  Judge  Swayne  had  jurisdiction  of  Belden  and  Davis  in  a  contempt 
proceeding,  as  the  averment  in  the  paper  filed  by  Blount  was  that  they 
were  officers  of  the  court,  and  therefore  the  circuit  court  could  not  ques- 
tion his  decision,  his  findings  of  fact,  or  the  correctness  of  his  judg- 
ment that  they  had  committed  a  contempt,  except  in  so  far  as  he  had 
exceeded  his  jurisdiction  by  imposing  both  fine  and  imprisonment,  the 
statutes  providing  in  certain  cases  for  fine  or  imprisonment  as  a  pun- 
ishment for  contempt.  To  that  extent  the  decision  of  Judge  Swayne 
was  reversed  and  the  culprits  allowed  to  choose  which  they  would 
suffer,  fine  or  imprisonment.  Belden,  who  was  a  very  sick  man,  about 
70  years  of  age,  chose  to  serve  out  his  sentence  in  prison;  Davis  paid 
the  fine  of  $100. 

I  make  the  following  propositions: 

First,  that  the  Federal  courts  of  the  United  States  are  limited  as  to 
the  cases  in  which  they  can  punish  and  in  their  power  to  punish  con- 
tempts b}'^  the  act  of  March  2,  1831. 

Second,  that  Davis,  Belden,  and  O'Neal,  who  were  committed  to 
prison  for  an  alleged  contempt  of  court,  did  nothing  which  gave  Judge 
Swayne  the  lawful  authority  to  punish  either  of  them  for  contempt 
under  the  act  of  1831,  or  any  other  act. 

Third,  that  if  Judge  Swayne  had  authority  under  the  act  aforesaid 
to  punish  either  of  them  for  a  contempt,  and  if  they  were  properly 
adjudged  guilty,  he  abused  his  power  by  imposing  upon  them  an 
unlawful  sentence. 

Fourth,  that  Judge  Swayne  imposed  the  unlawful  sentence  either 
knowingly  or  ignorantly.  If  knowingly,  he  is  guilty;  if  ignorantly, 
he  is  giiilty  if  he  did  it  with  a  bad  motive,  maliciously,  or  with  intent 
to  punish  a  personal  affront. 
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FIRST  PROPOSITION. 

That  the  Federal  courts  of  the  United  States  are  limited  in  their 
power  to  punish  contempts  by  the  act  of  March  2,  1831;  which  act  I 
ask  that  the  Secretary  may  read. 

The  Secretary  read  as  follows: 

Chap.  XCIX. — An  ad  declaratory  of  the  law  concerning  contempts  of  court. 

Beit  enactedf  etc,,  That  the  power  of  the  eeveral  courts  of  the  United  States  to 
issue  attachments  and  inflict  summary  punishments  for  contempts  of  court  shall  not 
be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  persons 
in  the  presence  of  the  said  courts,  or  so  near  thereto  as  to  obstruct  the  admmistra- 
tion  of  justice,  the  misbehavior  of  any  of  the  ofiicers  of  the  said  courts  in  their  ofiicial 
transactions,  and  the  disobedience  or  resLstence  by  any  officer  of  the  said  courts, 
party,  juror,  witness,  or  any  other  person  or  persons,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said  courts. 

Sec.  2.  And  be  U  further  enacted.  That  if  any  {xerson  or  persons  shall,  corruptly  or 
by  threats  of  force,  endeavor  to  influence,  intimidate,  or  impede  any  juror,  witness, 
or  officer  in  any  court  of  the  United  States  in  the  discharge  of  his  duty,  or  shall,  cor- 
ruptly or  by  threats  of  forcre,  obstruct  or  impede,  or  endeavor  to  obstruct  or  impede, 
the  due  administration  of  justice  thei*ein,  every  person  or  persons  so  offending  shall 
be  liable  to  prosecution  therefor  by  indictment,  and  shall,  on  conviction  thereof,  be 
punished  by  fine  not  exceeding  $500  or  by  imprisonment  not  exceeding  three  months, 
or  both,  according  to  the  nature  and  aggravation  of  the  offense. 

Approved,  March  2,  1831. 

Mr.  Manager  Palmer.  Mr.  President,  it  will  be  observed  that  the 
act  divides  contempts  into  two  classes: 

1.  Those  which  may  be  punished  sumraaril}'  by  the  court. 

2.  Those  which  must  be  punished  after  indictment  and  trial  by  jury. 
Every  doubt  as  to  the  nature  and  character  of  the  offenses  punisn- 

able  under  this  act,  and  as  to  the  fact  that  it  is  a  limitation  on  the 
power  of  the  Federal  court,  is  removed  by  the  decision  of  the  Supreme 
Court  in  Ex  parte  Robinson  (19  Wall.,  211),  as  follow- s: 

The  act  of  1831  is  therefore  to  them  (the  district  courts)  the  law  specifying  the 
cases  in  which  summary  nunishments  for  contempt  may  be  inflicted.  It  limite  the 
power  of  these  courts  in  tnis  re.^'pect  to  three  classes  of  cases: 

First,  where  there  has  been  misbehavior  of  a  person  in  the  presence  of  the  court, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice. 

Second,  where  there  has  been  misbehavior  of  any  officer  of  the  court  in  his  offi- 
cial transaction;  and, 

Third,  where  there  has  been  disobedience  or  resistance  by  any  officer,  party,  juror, 
witness,  or  other  person  to  any  lawful  process,  order,  rule,  decree,  or  command  of 
the  courts.  And  thus  seen,  the  power  of  these  courts  in  the  punishment  of  con- 
tempts can  only  be  exercised  to  insure  order  and  decorum  in  their  presence,  to  secure 
faithfulness  on  the  part  of  their  officers  in  their  official  transactions,  and  to  enforce 
obedience  to  their  lawful  orders,  judgment,  and  processes. 

Oth6r  contempts,  viz,  those  committed  out  of  the  presence  of  the 
court  which  are  mtended  to  obstruct  or  impede  the  due  administration 
of  justice,  make  the  offender  liable  to  prosecution  therefor  by  indict- 
ment. 

The  history  of  this  act  is  interesting  and  important.  The  case  of 
Judge  Peck  had  been  tried  before  the  Senate  in  1830.  This  act  was 
pas^  immediately  thereafter  to  remedy  the  wrongs  that  case  dis- 
closed. One  of  the  main  questions  in  the  case  was  whether  the  power 
of  the  Federal  court  to  punish  contempts  was  derivable  from  the  com- 
mon law,  or  whether  it  was  limited  by  the  act  of  September  24,  1789, 
the  seventeenth  section  of  which  provided  that  all  the  said  courts  of  the 
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United  States  ^^ shall  have  power  to  administer  all  necessary  oaths  or 
afiSrmations,  and  to  punish  by  fine  and  imprisonment,  at  the  discretion 
of  said  courts,  all  contempts  of  authority  in  any  cause  or  hearing 
before  the  same." 

Upon  the  one  hand  the  contention  was  that  the  Federal  courts  were 
of  limited  jurisdiction,  and  unless  a  statute  or  constitutional  provision 
could  be  found  conferring  power,  no  such  power  could  be  exercised. 
Upon  the  other  hand  the  claim  was  made  with  great  vigor  and  zeal 
that  all  courts  have  the  inherent  right  to  protect  themselves  and  main- 
tain their  authority  by  punishing  for  contempt  all  who  disturb  the 
court  or  who  directly  or  indirectly  def  j  its  orders  and  decrees,  or  do 
anything  to  bring  court  or  judge  into  disrepute.  It  was  claimed  that 
all  the  power  to  punish  contempts  of  every  kind  possessed  and  exer- 
cised by  the  courts  in  England  before  the  revolution  was  possessed  by 
and  could  be  lawfully  exercised  by  the  Federal  courts. 

Nothing  was  settled  by  the  result  of  the  trial  of  Judge  Peck,  the  vote 
being  22  to  21  against  conviction.  To  meet  the  doubt  and  settle  the 
uncertainty  as  to  the  power  of  the  Federal  courts  to  punish  contempt, 
Mr.  Draper,  a  member  of  the  House,  introduced  the  following  resolu- 
tion: 

Resolved,  That  the  Committee  on  the  Judiciary  be  directed  to  inquire  into  the  expe- 
diency of  defining  by  statute  all  offenses  which  may  be  punished  as  contempt  of  the 
courts  of  the  United  States;  to  which  the  following  amendment  was  added:  ''And 
also  to  limit  the  punishment  of  the  same." 

He  said,  as  reported  in  Gales  &  Seaton,  for  1831  (p.  559),  that  he  had 
oflfered  this  resolution  under  the  deepest  sense  of  duty.  It  was  not 
his  intention  on  this  occasion  to  agitate  a  question  whicn  had  recently 
been  much  agitated  elsewhere,  but,  said  he: 

I  do  wish  to  know  upon  what  tenure  the  people  of  this  country  hold  their  liber- 
ties. *  *  *  I  am  not  for  holding  my  libert^r  for  one  moment  at  the  discretion  of 
any  individual.  It  may  be  said,  sir,  in  opposition  to  the  resolution,  that  there  will 
be  difSculhr  in  defining  contempts  of  court.  Though  this  may  be  true,  we  shall 
find  no  difi^culty  in  defining  what  are  not  contempts  of  court 

We  might  say,  for  example,  that  it  would  not  be  a  contempt  of  court  to  express  an 
opinion  upon  any  decision  finally  made  by  the  court;  we  mignt  declare  that  it  should 
not  be  a  contempt  of  court  for  anyone  to  say  that  a  judge  is  not  immaculate. 

I  b^  not  to  be  misunderstood  as  here  referring  to  a  case  which  has  lately  been 
before  the  other  branch  of  the  Legislature  sitting  as  a  hieh  court  of  impeachment 
Far  be  it  from  me  to  refiect  upon  the  conduct  of  any  individual  who  for  such  con- 
duct has  been  constitutionally  tried  and  legally  acquitted.  But  the  law  ought  to  be 
so  clear  that  any  individual  may  be  able  to  look  to  the  statute  book  and  know 
whether  in  anything  that  he  may  do  he  acts  within  the  law  or  not.  *  *  *  It  is 
proper,  sir,  that  every  individual  in  the  community  should  know  what  are  the  laws 
which  he  is  bound  to  observe  at  the  peril  of  his  liberty. 

The  act  of  1831  was  reported  by  Mr.  Buchanan  from  the  Judiciary 
Committee  in  pursuance  of  this  resolution. 

It  most  clearly  appears  that  the  intent  of  the  act  was  to  define  and 
limit  the  powers  of  tne  Federal  courts  over  contempts  and  to  limit 
their  power  to  punish.  There  can  be  no  doubt  the  intent  was  effectu- 
ated. Any  man  may  read  this  wholesome  statute  and  know  the  law 
which  he  is  bound  to  observe  at  the  peril  of  his  liberty.  Congress 
tried  to  make  the  law  so  plain  that  any  man  could  read  and  understand 
it,  not  excepting  a  judge* 
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SECX>ND   PBOPOSinON. 

Davis,  Belden,  and  O'Neal,  who  were  committed  to  prison  for  an 
alleged  contempt  of  court,  did  nothing  which  gave  Judge  Swayne  the 
lawtiil  authority  to  summarily  punish  either  of  them  for  a  contempt 
of  court  under  this  statute  or  any  other  law,  since  this  is  the  only  law 
conferring  power  upon  the  Federal  courts  to  punish  for  contempt. 
First,  because  the  alleged  contempt  was  not  committed  in  the  presence 
of  the  court,  or  so  near  thereto  as  to  obstruct  the  administration  of 

!*ustice;  second,  it  was  not  a  misbehavior  of  any  officer  of  Judge 
>wayne's  court  in  their  official  transactions;  third,  it  was  not  a  disol^- 
dience  or  resistance  by  any  officer  of  said  court  or  any  other  person  to 
any  lawful  writ,  order,  rule,  decree,  or  command  of  the  said  court. 

It  was,  if  all  that  Judge  Swayne  asserted  was  true  as  to  the  motive 
of  Davis  and  Belden,  nothing  more  than  a  violation  of  section  2  of  the 
act,  punishable  by  indictment  and  not  by  proceedings  in  contempt. 
The  theory  upon  which  Judge  Swayne  sentenced  these  persons  was 
that  they  mtended  to  disg^race  and  force  him  to  recuse  himself.  If  it 
occurrea  anywhere  outside  of  Judge  Swayne's  jurisdiction,  it  was  not 
an  official  transaction,  and  if  it  was  not,  men  can  not  be  lawfully  cast 
into  prison  for  having  bad  intentions. 

For  these  reasons  the  conclusion  seems  inevitable  that  the  actions  of 
these  lawyers  were  not  within  the  statute  of  contempt,  and  that  Jadge 
Swayne  abused  his  authority  when  he  fined  and  imprisoned  them. 

As  we  have  seen,  the  act  of  1881  divides  contempts  into  two  classes, 
one  class  to  be  punished  summarily  by  the  court — the  other  class  is 
punishable  by  indictment  and  not  by  summary  proceeding  by  the 
]udge. 

The  second  section  of  the  act  of  1831  provides  for  the  punishment 
by  indictment  of  persons  who  shall  corruptly  or  by  threats  or  force 
obstruct  or  impede  or  endeavor  to  obstruct  or  impede  the  due  admin- 
istration of  justice.  Such  persons  can  not  be  summarily  punished 
under  the  first  section  for  a  contempt  of  court. 

Judge  Swayne  stated  on  that  occasion — not  before  a  conunittee  of 
the  House — and  we  shall  prove  it,  that  the  lawyers  brought  the  suit 
against  him  and  published  the  article  in  the  paper  for  the  purpose  of 
forcing  him  to  recuse  himself  in  the  case  of  JBTorida  McGuire.     Sup- 

Eose,  for  the  sake  of  argument,  that  they  did  it  for  the  reason  assigned 
y  the  judge.  That  would  amount  to  an  endeavor  to  obstruct  or 
impede  justice  from  his  standpoint,  and  would,  therefore,  be  the  sub- 
ject of  an  indictment.  The  act  was  passed  to  cover  the  case  of  a  law- 
yer who  published  a  severe  criticism  of  the  opinion  of  a  judge,  and 
who  was  disbarred  for  it.  Congress  said  that  should  not  happen  again 
when  the  act  of  1831  was  passed,  and  that  such  an  offense  should  be 
punished  by  indictment  only. 

THIRD  PROPOSITION. 

That  if  Judge  Swayne  had  authority  under  the  act  aforesaid  to  pun- 
ish either  of  these  men  for  contempt,  and  if  they  were  properly 
adjudged  guilty,  he  abused  his  power  by  imposing  upon  them  an 
unlawful  sentence.    To  state  this  proposition  is  to  argue  it. 

That  the  sentence  was  unlawful  no  one  denies.  Judge  Swayne  dis- 
barred Davis  and  Belden  for  two  years,  which  h^coulu  not  lawfully 
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do  in  a  contempt  proceeding  under  the  act.  He  imposed  both  fine 
and  imprisonment  in  a  case  where  the  law  plainly  limits  the  punish- 
ment to  fine  or  imprisonment.  He  rectified  the  first  error;  the  circuit 
court  the  other.  That  is  to  say,  after  he  imposed  this  awful  sentence 
of  disbarment  for  two  years  upon  these  lawyers,  his  amicus  Curias, 
Mr.  Blount^  stepped  up  to  the  bench  and  informed  the  judge  that  he 
could  not  disbar  these  men  in  a  contempt  proceeding.  Thereupon,  he 
reflected  for  a  moment  and  took  off  the  two  vears'  disbarment. 

Judge  Swayne  could  not  lawfully  hang  or  burn  or  banish  Davis  and 
Belden;  he  could  lawfully  do  no  more  than  the  law  allowed;  and  if  he 
did  more,  he  abused  his  power  and  should  be  convicted. 

FOURTH  PBOPCSITION. 

Judge  Swayne  imposed  this  unlawful  sentence  either  knowingly  or 
ignoiuntly.  If  knowingly,  he  is  guilty.  If  ignorantly,  he  is  guilty 
if  he  did  it  with  a  bad  motive,  maliciously,  or  with  intent  to  punish  a 
personal  affront. 

The  first  question,  then,  Ls,  Did  he  impose  the  unlawful  sentence 
knowingly  and  willfully?  Upon  that  point  it  may  be  said  every  man 
is  presumed  to  know  the  law  and  can  not  plead  ignorance  in  justifica- 
tion or  as  an  excuse  for  violation  thereof.  A  judge  must  be  learned 
in  the  law,  and  he  can  not  escape  the  presumption  that  applies  to  the 
most  ignorant.  If  Judge  Swayne  is  held  to  the  rule,  he  knew  the 
law  actually.  If  he,  knowing  the  law,  violated  it,  he  must  have  done 
it  willfully  and  knowingly.  The  presumption  of  the  law  is  that  he 
did  know  the  law. 

I  quote: 

In  genera],  ever^  person  is  presamed  to  know  the  law  of  the  country  where  he 
dwells  or  where,  if  residing  abroad,  he  prosecutes  business  (Lyon  v.  Richmond, 
2  John.,  51-60),  and  within  limits  the  presumption  is  conclusive. 

Ignorance  is  no  defense  in  either  civu  or  criminal  cases.  Under  no  circumstances 
can  one  justify  the  act  by  the  naked  showing  that  when  he  did  it  he  did  not  know 
the  existence  of  the  law  violated.  Not  even  in  general  is  the  exc\ise  valid  that  he 
endeavored  to  ascertain  the  law  and  was  misl^  by  advising  counsel.  Ignorantia 
juris  non  excusat  is  a  rule  of  our  jurisprudence,  as  of  the  Roman,  whence  it  was 
derived.     (Bishop's  Criminal  Law,  par.  168,  p.  294.) 

Judge  Swayne,  of  all  men,  ought  not  to  be  allowed  to  escape  this 
presumption,  especially  in  a  case  in  which  he  was  judge,  jury,  and 
executioner. 

Secondly,  do  the  circumstances  that  surround  the  transaction  prove 
that  Judge  Swayne  in  imposing  the  unlawful  sentence  had  malice,  ill 
will,  or  a  disposition  to  use  his  power  to  punish  contempt  for  the  pur- 
pose of  punishing  a  personal  affront 'if 

Malice,  ill  will,  and  hatred  are  conditions  of  the  mind.  It  is  not  to 
be  expected  that  a  judge  who  intends  to  use  his  judicial  power  to 
gratiiy  his  malice  or  ill  will  or  to  punish  one  he  hates  will  declare  the 
Tact  in  advance  or  confess  it  after  the  sentence  is  pronounced.  If  the 
fact  can  be  proved  in  no  other  way,  then  there  is  no  limit  on  the  power 
of  the  judges  to  punish  their  enemies  under  the  cloak  of  punishing 
contempts  of  court. 

But  there  is  another  way  to  prove  the  state  or  condition  of  mind 
and  the  actuating  motives  of  laymen  and  judges.  Being  human,  a 
judge  is  to  be  judged  by  the  rules  that  apply  to  other  men.  Being  a 
minister  of  the  law«he  is  not,  therefore,  above  the  law.     The  law  holds 
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every  man  liccountable  for  the  natural  and  reasonable  consequences  of 
his  acts.  If  I  send  a  bullet  into  a  vital  part  of  my  enemy's  body  and 
he  dies  the  law  presumes  that  I  meant  to  kill.  It  would  be  a  silly 
defense  to  say^  I  aid  not  know  that  death  would  follow,  or  that  I  did 
not  know  the  act  was  unlawful.  That  plea  would  not  stand  a  second. 
If  I  cariT  away  my  neighbor's  goods  and  convert  them  to  my  own 
use  the  law  presumes  that  I  meant  to  steal.  It  would  be  a  foolish 
excuse  to  say  that  I  did  not  know  theft  was  unlawful. 

Judge  Swayne  imposed  an  unlawful  sentence  in  that  he  fined  and 
imprisoned  under  a  law  that  forbade  him  to  do  both.  There  is  no 
room  to  argue  that  the  statute  is  doubtful  or  that  Judge  Swayne 
innocently  interpreted  it  wrongfully.  To  claim  such  an  excuse  for 
him  would  be  in  effect  to  condemn  his  judicial  capacity.  He  makes 
no  such  excuse  for  himself.  On  the  contrary,  he  stoutly  defends  his 
action  on  the  ground  that  he  made  no  mistake  in  punishing  Davis  and 
Belden  for  contempt.  I  do  not  believe  he  will  be  obliged  to  an^  zeal- 
ous friends  who  make  it  for  him.  But  if  he  seeks  to  excuse  himself, 
or  if  his  friends  seek  to  excuse  him,  on  the  ground  that  he  was  igno- 
rant of  what  he  surely  ought  to  have  known  and  of  what  the  law  pre- 
sumes he  did  know,  tnen  we  may  look  further  and  see  if  his  ignorance 
was  accompanied  with  malice  or  ill  will.  If  he  knew  this  law,  and 
knowingly  violated  it,  he  is  subject  to  impeachment,  and  no  man  can 
honestly  saj  nay.  If,  ignorant  of  the  law,  he  imposed  the  unlawful 
sentence  with  malice,  he  is  subject  to  impeachment,  and  no  man  can 
say  nay. 

That  he  was  actuated  by  motives  of  revenge  and  hatred  is  evidenced 
by  the  fact  that  he,  in  the  first  instance,  suspended  the  lawyers  from 
practice  for  two  years.  He  took  that  back  when  Blount  told  him  it 
was  wrong. 

If  Judge  Swayne  had  intended  to  do  these  men  justice  and  not  to 
wreak  vengeance,  he  would  have  given  "a  moment's  reflection"  to  the 
case  before  pronouncing  this  most  unwarranted  and  severe  sentence. 
What  is  it  to  a  lawyer  to  be  disbarred  for  a  period  of  two  years?  The 
lawyer's  capital  is  the  confidence  of  his  clients.  That  lost,  his  occu- 
pation is  gone.  Suspension  from  practice  for  so  long  a  term  as  two 
years  is  simply  destruction  of  a  lawyer's  business.  The  effect  of  such 
a  sentence  would  be  to  destroy  a  lawyer's  chances  to  get  business, 
because  clients  would  distrust  the  ability  of  a  man  to  gam  causes  in  a 
court  when  the  relations  between  lawyer  and  court  were  unfriendly. 
The  public  generally  look  upon  a  disbarred  lawyer  as  disgraced  beyond 
redemption  and  unworthy  of  confidence  or  trust.  In  short,  two  years' 
disbarment  in  any  court  spells  ruin  to  a  lawyer. 

The  Supreme  Court  or  the  United  States  make  some  pertinent 
remarks  on  this  subject  in  the  case  Bradley  v.  Fisher  (13  Wallace,  p. 
355),  as  follows: 

Admission  as  an  attorney  is  not  obtained  without  years  of  labor  and  study.  The 
office  which  the  party  thus  secures  is  one  of  value  and  often  becomes  the  source  of 
great  power  and  emolument  to  its  possessor.  To  most  persons  who  enter  the  pro- 
fession it  is  the  means  of  support  to  themselves  and  their  families.  To  deprive  one 
of  an  office  of  this  character  would  often  be  to  decree  poverty  to  himself  and  destitu- 
tion to  his  family.  A  removal  from  the  bar  should,  therefore,  never  be  decreed 
where  any  punishment  less  severe,  such  as  a  reprimand,  temporary  suspension,  or 
fine  would  accomplish  the  end  desired.     (Brady  and  Fisk,  13  Wall.,  p.  855.) 

Davis  was  a  young  man.  He  had  been  practicing  three  and  one-half 
years.     Belden  was  about  70  years  of  age,  and  had  been  laid  up  at  his 


78      8WAYNB   IMPEACHMENT   PBOOEEDINGS   IN   THE   SENATE. 

hotel  with  paralysis.    Common  humanity  would  have  bidden  Judge 
Swayne  to  '^reflect  a  moment"  before  he  ruined  Davis  and  cast  into 

Erison  a  man  who  had  nearly  passed  three  score  years  and  ten  of  an 
onorable  life.  That  Judge  bwayne  did  not  reflect  is  evidence  of  a 
disposition  and  willingness  to  strike  without  regard  to  right  or  conse- 
quences in  the  heat  of  passion. 

It  is  no  answer  to  say  that  Judge  Swayne  elimini^jked  that  part  of 
the  sentence.  That  did  not  eliminate  the  state  of  mind  that  mduced 
its  imposition. 

It  is  no  answer  to  say  that  Judge  Swayne  was  angry,  and  that  he 
had  a  right  to  be  angry.  Even  he  does  not  make  that  excuse  for  him- 
self.    Ujs  defenders  mid  excuses  that  he  never  dreamed  of. 

His  only  interest,  according  to  his  view,  was  '^protecting  the  dig- 
nity of  the  court."  He  claims  that  ^^he  had  no  malice  or  personal 
feeling,"  and,  amazing  fact,  he  points  to  the  leniency  of  the  sentence 
as  evidence  of  his  want  of  personal  feeling.  He  savs  he  might  have 
given  them  ten  months  instead  of  ten  days.  He  calls  two  years'  sus- 
pension, $100  fine,  and  ten  days  in  jail  moderation.  If  such  a  sen- 
tence is  a  minimum,  may  God  pity  the  poor  wretch  upon  whom  the 
vengeance  of  Judge  Swayne  falls  with  full  force. 

Still  endeavoring  to  arrive  at  the  motive  of  Judge  Swayne,  we  shall 
point  to  the  testimony  of  what  occurred  before  uie  arraignment  and 
conviction  of  Davis  and  Belden.  Judge  Swayne  saw  the  publication 
in  the  Sunday  papers.     It  was  as  follows: 

JUDGB   8WAYNK   SUMMONED    AS    PARTY   TO   THE   SUIT    IK    CASE   OF    FLORIDA  m'GUIBB  V. 

PEN8AC0LA  COMPANY  ET  AL. 

A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  f  lorida  McGuire, 
who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  is  known  as  the 
^'Rivas  tract,'*  in  the  eastern  portion  of  the  city,  near  Bayou  Texas,  by  the  filing  of 
a  praecipe  for  summons,  through  her  attomeys^z-Attomey-Greneral  Simeon  Belden, 
Judge  Louis  P.  Paquet,  of  New  Orleans,  and  K.  T.  Davis,  of  this  citjr,  in  the  circuit 
court  of  Escambia  County,  in  an  ejectment  proceeding  for  ^ssession  of  block  91, 
as  per  map  of  T.  C.  Watson,  which,  as  part,  of  the  property  which  is  claimed  by  Mrs. 
Florida  McGuire,  and  which  is  alleged  that  Judge  Swayne  purchased  from  a  real 
estate  agent  in  titiis  city  during  the  summer  months,  and  which  is  a  part  of  the 
property  now  in  litigation  before  him. 

The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service. 

Filed  November  12,  1901. 

F.  W.  Marsh,  Clerk. 

Having  read  this  article  in  the  Sunday  newspaper,  announcing  that 
suit  was  Drought,  Judge  Swayne  communicated  with  Blount,  defend- 
ant's counsel,  also  one  of  the  defendants.  He  called  up  Blount  over 
the  telephone  and  asked  Blount  if  he  had  seen  this  newspaper  article. 
Blount  said  he  had  not  seen  it,  but  promised  to  get  it.  Next  morning 
Judge  Swayne  and  Blount  conferred,  and  as  soon  as  the  Florida 
McGuire  case  was  discontinued  with  the  consent  of  the  court,  behold 
Blount,  the  very  last  man  in  the  world  who  should  have  interfered  in 
such  a  matter,  arose  and  suggested  to  the  court  that  a  contempt  had 
been  committed.  A  wondeSul,  spontaneous  unanimity  of  opinion 
seemed  to  exist  between  Judge  Swayne  and  Blount,  lawyer  and  defend- 
ant. They  both  arrived  at  the  conclusion,  in  pursuance  of  their  con- 
ference in  the  morning,  that  the  dignity  and  good  oixier  of  the  court 
had  been  infringed  upon,  and  the  proceeding  was  commenced.  The 
impropriety  on  the  part  of  the  judge  in  inviting  Blount,  lawyer  for 
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defendants  and  defendant  himself,  to  inaugurate  and  conduct  a  con- 
tempt proceeding  would  be  manifest  in  any  case.  In  this  case  it  is 
particularly  reprehensible  because  Blount  knew  nothing  about  the 
case  until  it  was  mentioned  to  him  by  Judge  Swayne.  Judge  Swayne 
knew  all  the  facts.  Whether  the  dignity  of  his  court  had  been 
offended  or  its  good  order  disturbed  was  for  him,  and  not  for  Blount, 
to  say.  It  would  have  been  proper  for  him  to  call  the  offending  law- 
yers before  the  bar  of  the  court,  state  to  them  the  charges,  submit  to 
them  the  interrogatories  that  the  law  prescribes  in  every  case  of  indi- 
rect contempt,  and  give  them  the  opportunity  to  which  they  were 
entitled  to  purge  themselves  on  oath.  Since  Blackstone  wrote,  the  law 
has  never  been  changed  in  this  particular. 

If  a  party  can  clear  himeelf  on*oath,  he  iB  diBchaq^.  (Burke  v.  The  States,  214 
Ind.,  62S;  4  Bl.  Cora.,  286,  287;  Wilson  v.  Walker,  82  N.  C,  96;  U.  S.  v.  Dodge,  2 
Gall.,  313,  Circuit  Court  of  the  United  States,  first  circuit  of  Massachusetts;  in  re 
John  I.  Pitman,  1  Curtis,  189;  in  re  Wilson  v.  Walker,  82  N.  C,  96.) 

But  Judge  Swayne  chose  a  different  course.  He  selected  the  one 
man  whose  grist  he  had  insisted  upon  grinding  in  his  judicial  mill,  and 
who  had  been  able,  through  Judge  Swayne's  refusal  to  recuse  himself, 
to  force  a  discontinuance  of  the  case,  and  who  might,  therefore,  be 
supposed  to  feel  willing  to  do  the  dii*ty  work  of  the  judge,  to  institute 
and  prosecute  the  proceedings  for  contempt.  This  course  indicated 
what  Judge  Swayne  was  after,  and  the  state  of  mind  with  which  he 
went  for  it. 

This  animus  was  clearly  shown  by  the  language  he  used  in  imposing 
sentence.  These  unfortunate  men  were  summoned  to  answer  one  day. 
tried  the  next,  if  the  exceedingly  perfunctory  hearing  could  be  callea 
a  trial,  and  inmiediately  callea  for  sentence.  They  were  members  of 
a  learned  profession.  Judge  Swayne  designated  them  before  the  bench 
as  "ignorant,"  which  he  had  no  right  to  do  under  any  circumstances. 
The  question  of  their  learning  or  aoility  was  not  in  issue,  and  no  evi- 
dence had  been  received  on  that  subject;'  but  Judge  Swayne  did  not 
hesitate  to  do  them  all  the  injury  in  his  power  by  judicially  determin- 
ing this  immaterial  but  to  them  vastly  important  fact  They  went  out 
of  the  court  branded  as  *'ienorant,"  therefore  unfit  to  practice  in  any 
court.  Not  content  with  this  most  unfounded  and  unjustifiable  accu- 
sation. Judge  Swayne  descended  to  personal  abuse.  He  ^aid  they  were 
a  ^^  stench  m  the  nostrils  of  the  people^"  signifying  that  there  was 
something  putrid  or  rotten  in  their  physical  condition  or  their  moral 
character.  A  stench  proceeds  only  from  an  exceedingly  disgusting 
source.  These  lawyers  stood  before  the  bar  in  open  court,  powerless 
and  hel{)less,  and  heard  the  filthy  denunciation  of  Judge  Swayne,  and 
their  neighbors  heard  it,  too.  Execution  swiftly  followed  judgment. 
No  time  was  lost  to  wait  for  a  habeas  coi'pus  or  appeal.  Vengeance 
demanded  speedy  incarceration  in  the  county  jail.  Judge  Swayne 
issued  the  commitment,  and  that  night  Elsa  T.  Davis,  the  young  man, 
and  Simeon  Belden,  tne  old  man,  lodged  behind  the  bars  with  the 
common  criminals. 

If  this  conduct  on  the  part  of  Judge  Swayne  does  not  prove  that  he 
was  actuated  by  something  beyond  a  desire  to  vindicate  his  court,  then 
no  evidence  can  establish  the  fact  short  of  a  declaration  of  intention 
by  the  judge  before  the  act  or  a  confession  afterwards.  To  my  mind 
it  conclusively  proves  that  he  was  actuated  by  a  bad  motive,  and, 
whether  knowingly  or  ignorantly,  he  ougbt  to  be  impeached  for  it. 
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Lastly,  the  severity  of  the  sentence  is  a  convincing  proof  of  the  bad 
motive  of  Judge  Swayne.  Let  it  be  remembered  that  if  the  motive  of 
the  accused  was  to  force  Judge  Swayne  to  recuse  himself,  thev  had 
failed  to  accomplish  anything.  Their  suit  had  been  discontinued,  and 
at  the  time  the  sentence  was  passed  there  was  no  intimation  that  it 
would  ever  be  heard  of  again.  There  had  been  no  inf  i-action  of  the 
good  order  of  Judge  Swa;5^ne'8  court.  If  the  dignity  of  the  court  had 
been  assailed  and  injured  it  was  by  conduct  that  might  or  might  not 
bring  the  judge  into  disrepute.  The  conduct  consisted  in  doubting 
the  word  of  the  judge  and  m  bringing  the  suit  late  Satuixlay  ni^ht,  in 
serving  him  that  night,  and  in  publishing  the  fact  that  the  suit  had 
been  brought  in  the  paper  the  next  morning.  If,  then,  from  the  facts. 
Judge  Swayne  was  right  in  believiiig  that  the  dignity  of  his  court  had 
been  hurt,  a  reprimand  and  warning  would  have  been  considered  ample 
punishment  by  any  judge  who  really  had  any  dignity  worth  the  name. 
A  moderate  fine  would  certainly  have  been  sufficient,  or,  if  real  and 
substantial  injury  had  been  done,  the  disgrace  and  shame  of  twenty- 
four  hours  in  jail  would  have  been  regarded  by  the  community  and 
any  right-minded  judge  as  ample  punishment  for  the  offense. 

In  substance  the  case  of  Judge  Feck  was  not  unlike  the  present  case. 
The  offense  was  by  a  lawyer  out  of  court.  The  conduct  was  held  by 
the  judge  to  tend  to  bring  his  court  into  disrepute  and  himself  into 
contempt. 

The  managers  of  the  impeachment  on  the  part  of  the  House  laid  great 
stress  on  the  severity  of  the  punishment  as  evidence  of  the  ill  will  and 
hatred.     Mr.  Buchanan,  manager  on  the  part  of  the  House,  said: 

The  judge  without  further  delav  pronounced  the  fatal  sentence  against  Mr.  Law- 
lees  of  imprisonment  for  twenty-four  hours  and  a  forfeiture  of  his  means  of  liveli- 
hood for  eighteen  months. 

Was  not  tnis  a  cruel  and  unusual  punishment?  Does  it  not  violate  an  express  pro- 
vision of  the  Constitution?  Why  should  he  not  have  been  satisfied  with  the  inflic- 
tion of  a  fine?  Why  not  punish  Mr.  Lawless  through  his  pocket?  It  is  not  pretended 
that  he  had  before  ever  stiown  any  want  of  respect  for  that  court.  This  was  the  first 
instance.  Even  if  the  judge  had  possessed  the  power,  a  fine  of  fifty  or  one  hundred 
dollars  would  have  answered  every  purpose  of  punishment  and  would  have  been  suf- 
ficient to  warn  others  against  offendmg  m  like  manner.  This  in  every  point  of  view 
would  have  been  infinitely  better.  But  no;  Mr.  Lawless  would  be  disgraced.  He 
must  be  sent  to  gaol.  He  must  never  appear  again  in  that  court  as  the  advocate  of 
any  of  the  land  claims,  to  acquire  a  thorough  knowledge  of  which  he  had  devoted 
several  of  the  best  years  of  his  life.  I  ask  one  and  all  of  you  to  consider  seriously 
the  nature  and  extent  of  this  punishment  and  the  provocation.  Can  it  have  pro- 
ceeded from  a  pure  motive  and  a  virtuous  intention?  Was  it  merely  to  vindicate  the 
character  of  the  court,  the  honor  of  the  judiciary? 

If  the  punishment  in  that  case  could  be  deemed  with  propriety  as 
cruel  and  unusual  and  as  evidence  of  the  vindictiveness  or  the  judge, 
with  how  much  added  force  may  those  who  manage  this  case  on  the 
part  of  the  House  insist  that  the  sentence  of  Davis  and  Belden  was  an 
evidence  that  it  was  not  an  insult  to  the  dignity  of  the  court  that  was 
being  punished,  but  an  insult  to  the  man  who  for  the  time  being  chanced 
to  be  the  judge  of  that  court.  In  that  case  there  was  no  fine;  in  this 
the  fine  was  $100.  In  that  case  the  imprisonment  was  twenty-four 
hours;  in  this  case  ten  days.  In  that  case  the  suspension  from  prac- 
tice was  for  eighteen  months;  in  this  case  it  was  for  two  years.  In 
that  case  no  law  forbade  the  nature  or  extent  of  the  punishment;  in 
this  case  a  plain  and  particular  statute  was  violated.  The  sentence 
was  not  only  cruelly  severe,  but  it  was  undeniably  unlawful. 
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These  oonsiderations  can  not  faU  to  convince  that  Judee  Swayne 
misbehaved  in  his  office  of  judge,  in  imposing  an  unlawful  sentence. 
If  he  did  it  knowingly,  then  the  law  supplies  the  element  of  malice.  If 
be  did  it  ignorantly,  then  the  circumstances  show  malice  beyond  a  rea- 
sonable doubt.    In  either  case  he  has  committed  an  impeachable  offense. 

o'neal's  case. 

The  twelfth  article  pertains  to  O'Neal's  case,  who  was  committed  to 
jail  for  sixty  days  for  contempt  of  court.  The  mant^ers  will  attempt 
to  establish  that  Judge  Swayne  had  no  right,  power,  or  authority  to 
condemn  W.  C.  O'Neal  for  a  contempt  of  nis  court  under  the  act  of 
1881,  limiting  and  defining  contempts  in  Federal  courts,  (a)  because 
O'Neal  did  not  commit  a  contempt  in  the  presence  of  the  court,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice;  (b)  because  he 
was  not  an  officer  of  the  court,  therefore  his  act  could  not  have  been 
an  official  transaction;  (o)  because  be  did  not  resist  any  order,  decree, 
or  judgment  of  the  court;  (d)  because  he  purged  himself  on  oath  of  all 
design  or  thought  of  committing  a  contempt. 

O^eal  was  held  and  condemned  to  prison  for  sixty  days  on  the 
theory  that  because  one  Greenhut,  a  receiver  in  bankruptcy,  was  dis- 
abled in  a  fight  with  him,  he  could  not  perform  his  duty  as  receiver 
for  a  number  of  days,  and  because  he,  O'Neal,  brought  on  the  fight 
by  reproaching  Greenhut  for  doing  an  act  which  he  did  as  receiver, 
and  therefore  O'Neal  interfered  with  the  business  of  the  court. 

There  was  no  pretense  that  O'Neal  ever  thought  for  one  moment 
about  Judge  Swayne  or  his  court  when  he  fought  with  Greenhut,  or 
that  he^  intended  to  disable  Greenhut  so  that  he  could  not  do  his  duty 
as  receiver.  If  he  committed  a  contempt  it  was  unintentional  on  his 
part     He  purged  himself  on  oath  as  follows: 

That  it  is  not  tnie  that  the  assault  chaiiged  in  the  said  affidavit  was  coininitted  bv 
the  respondent  solely  because  and  for  the  reason  that  the  said  Greenhut  had  insti- 
tuted tne  suit  aforesaid  against  the  said  American  National  Bank,  or  to  interfere  with 
and  prevent  him,  the  saia  Greenhut,  from  exercising  and  performing  his  duties  as  an 
officer  of  this  court  That  in  truth  the  respondent  never  contemplated  at  any  time 
any  interference  with  the  said  Greenhut  as  trustee  as  aforesaid,  or  contemplated 
any  affray  with  the  said  Greenhut,  or  any  personal  conflict  with  him  until  he  saw 
the  threatening  attitude  of  the  said  Greenhut  toward  him,  the  respondentr,  as  herein- 
before set  forth,  and  that  so  far  as  respondent  can  determine  from  the  actions  of  the 
said  Greenhut,  who  was  the  aggressor  as  aforesaid,  the  cause  of  the  said  affray  was 
the  remark  of  respondent  to  the  said  Greenhut  concerning  the  said  Greenhut's  action* 
in  repudiating  his  obligation  to  pay  the  said  acceptance. 

And  respondent  disclaims  the  existence  on  his  part  at  any  time  of  any  intent  to 
interfere  with,  prevent,  impede,  or  dela]^  the  said  Greenhut  in  the  prosecution  of 
the  said  suit  against  the  said  bank,  or  to  interfere  with  or  impede  or  prevent  him  in 
any  wise  in  the  execution  or  performance  of  any  of  his  duties  as  such  trustee,  and 
specially  disclaims  any  intent  to  do  any  act  which  might  savor  in  the  slightest  degree 
of  contempt  of  this  honorable  court 

W.  0.  O'Nbal. 

W.  G.  O'Neal,  being  duly  sworn,  says  that  he  has  read  the  foregoing  answer  and 
that  the  statements  therein  made  are  true. 

W.  0.  CNeal. 

8wom  to  and  subecribed  before  me  this  18th  day  of  November,  A.  D.  1902. 
[sBAL.]  Jno.  Pfeiffer,  Notory  Puhlie. 

8.  Poc.  194,  68-3 6 
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He  further  set  forth  all  the  facts  of  the  difSculty  and  swore  that  he 
struck  in  self-defense  against  the  assault  of  a  much  lai^er  and  stronger 
man. 

Under  these  circumstances  it  was  an  unspeakable  outrage  to  inflict 
upon  O'Neal  the  excessive  and  disgraceful  punishment  of  imprisonment 
for  sixty  days  in  the  common  jail. 

Outside  the  walls  of  this  Chamber,  all  over  the  land,  on  every  plain 
and  hill,  there  is  an  eager  multitude  of  conscientious  men  and  women 
waiting  for  the  verdict. '  They  know  nothinjgf  of  and  care  nothing  for 
lawyers'  quibbles  or  excuses.  In  their  simplicity  they  believe  in 
truth,  virtue,  honesty,  integrity.  They  are  the  plain  people,  the  kind 
that  Mr.  Lincoln  said  he  believed  God  loved  because  he  made  so  many 
of  them.  They  believe  that  a  judge  who  ^^  turns  aside  after  lucre  and 
takes  bribes"  also  ''' perverts  judgment,"  as  did  the  sons  of  Samuel. 
.Thev  believe  that  the  law  was  made  to  punish  the  great  as  well  as  the 
small,  and  that  even  a  judge  who  does  a  dishonest  act  that  would  send 
a  common  criminal  to  the  common  jail  ought  not  to  go  free.  They 
can  not  conceive  how  this  great  court  can  condone  the  petty  larceny 
of  a  few  paltry  dollars  from  the  public  Treasury,  or  the  unlawful 
appropriation  of  the  property  of  a  nelpless  bankrupt  railroad,  or  the 
willful  and  persistent  evasion  of  a  wholesome  and  necessary  statute  of 
the  United  States  by  one  who  was  bound  by  the  obligation  of  an  oath 
to  administer  the  law  to  others,  or  the  cruel  punishment  unlawfully 
visited  upon  learned  and  honorable  men  to  avenge  a  personal  affront. 

Thev  are  waiting  to  see  if  one  who  sold  "the  mighty  space  of  his 
large  honors  for  so  much  trash  as  may  be  grasped  thus"  is  to  be  for- 
given because  he  says  other  men  committeda  like  offense,  and  because 
someone  fears  that  the  whole  judicial  system  is  rotten  to  the  core,  and 
that  if  he  goes  others  must  follow. 

The  House  of  Representatives,  in  the  name  of  all  the  people  of  the 
United  States,  for  so  the  indictment  reads,  have  preferred  these  charges 
against  Judge  Swayne,  and  have  laid  before  this  high  court  the  reasons 
which  they  believe  make  the  charges  good.  Thev'  ask  for  nothing  but 
a  fair  trial,  which  they  know  they  will  ^et.  They  demand  nothing 
but  justice.  If  this  judge  has  behaved  himself  well,  he  is  entitled  to 
be  acquitted  and  to  go  with  the  commendation,  "Well  done,  good  and 
faithful  servant."  if  he  has  behaved  himself  ill,  then  the  people  of 
the  district  over  which  he  was  unfortunately  selected  to  preside  are 
entitled  to  be  rid  of  him,  and  the  people  of  the  United  States  are 
entitled  to  believe  and  know  that  their  judicial  system,  which  is  filled 
with  men  of  the  highest  honor  and  of  the  highest  integrity,  shall  be 
kept  unsullied  and  pure. 

The  Presiding  Officer.  Are  the  managers  ready  to  proceed  with 
the  examination  of  witnesses? 

Mr.  Manager  Olmsted.  Mr.  President,  we  shall  possibly  be  able 
to  put  in  a  little  evidence  this  evening.  A  witness  whom  we  desired 
to  call  at  the  very  outset  is  in  the  city,  I  am  informed,  but  has  not 
yet  reached  the  Capitol. 

The  Presiding  Officer.  If  there  are  any  witnesses  in  attendance 
whom  the  managers  can  put  on,  the  Sergeant-at-Arms  will  call  them. 

Mr.  Manager  Olmsted.  We  can  proceed  for  a  time. 

The  Presiding  Officer.  If  the  managers  will  indicate  what  wit- 
nesses are  desired,  the  Sergeant-at- Arms  will  call  them. 


8WAYNE   IMPEACHMENT   PB00EEDING8   IK   THE   SENATE.       83 

Mr.  Manager  Olmsted.  Mrs.  Annie  E.  Russell  is  desired.  She  is 
from  Texas.  I  understand  she  has  reached  the  city,  but  probably  did 
not  know  that  she  was  to  be  in  attendance  here  at  this  time. 

Mr.  President,  1  offer  a  duly  certified  copy  of  the'  commission  of 
Charles  Swayne  as  district  judge  for  the  northern  district  of  Florida. 
1  presume 

Mr.  HiOGiNS.  There  is  no  objection  to  it. 

Mr.  Manager  Olmsted.  I  should  like  to  have  the  commission  read. 
It  is  not  necessary  to  read  the  certificate. 

The  PfiBSiDiNG  Oppiobr.  The  Secretary  will  read  the  commission. 

Mr.  Manager  Olmsted.  We  will  waive  the  reading  of  the  formal 
part.     Of  course  it  will  all  go  in  the  record. 

The  Secretary  read  the  commission. 

The  certificate  and  commission  are  as  follows: 

United  States  or  America, 

Department  of  JuemcE, 

Febmary  tf,  1906, 

Pursoant  to  the  act  of  Congress  of  February  22,  1849. 1  herebjr  certify  that  the 
annexed  paper  is  a  true  copy  of  the  original  record  of  the  commission  of  Charles 
Swayne  as  United  States  district  judge  for  the  northern  district  of  Florida  on  file  in 
this  office. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Depart- 
ment of  Justice  to  be  affixed  on  the  day  and  year  first  above  written. 

[seal.]  William  H.  Moody,  AUomey-Qeneral. 

Benjamin  Harriaonf  President  of  the  United  Stales  of  America,     To  all  who  shall  see  these 
presents^  greding: 

Know  ye:  That  reposing  special  trust  and  confidence  in  the  wisdom,  uprightness, 
and  learning  of  Charles  Swayne,  of  Florida,  I  have  nominated,  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  do  appoint  him  United  States  district  judge  for  the 
northern  district  of  Florida,  and  do  autnorize  and  empower  him  to  execute  and  ful- 
fill the  duties  of  that  office  according  to  the  Constitution  and  laws  of  the  said  United 
States,  and  to  have  and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and 
emoluments  to  the  same  of  right  appertaining  unto  him,  the  said  Charles  Swayne, 
during  his  good  behavior. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the  seal 
of  the  Department  of  Justice  to  be  hereunto  affixed.  Given  unaer  my  hand,  at  the 
dty  of  Washington,  the  Ist  day  of  April,  in  the  year  of  our  Lord  18§0,  and  of  the 
Independence  of  the  United  States  of  America  the  one  hundred  and  fourteenth. 

[l.  8.]  Benjamin  Harbison. 

By  the  President: 

W.  H.  H.  Miller,  Attomey-Oeneral. 

Mr.  Manager  Olmsted.  Mr.  President,  it  is  not  necessary,  prob- 
ably, but  I  think  it  desirable  for  purposes  of  convenience,  to  oner  a 
portion  of  the  sundry  civil  appropriation  act  of  June  11,  1896,  the 
clause  containing  the  part  relative  to  the  payment  of  the  expenses  of 
district  judges  holding  court  outside  of  their  own  districts.  I  do  not 
think  the  gentlemen  on  the  other  side  will  care  to  have  the  whole  act 
offered,  but  I  offer,  on  page  451,  volume  29,  of  the  United  States 
Statutes  at  Large,  the  paragraph  I  have  marked. 

Mr.  HiGGiNS.  The  act  of  what  year? 

Mr.  Manager  Olmsted.  The  act  of  1896.    I  will  ask  to  have  it  read. 

Mr.  HiGGiNS.  What  month? 

Mr.  Manager  Olmsted.  It  is  the  sundry  civil  appropriation  act  for 
the  vear  ending  June  30,  1897,  approved  June  11, 1896. 

Mr.  HiGGiNS.  June  11? 
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Mr.  Manager  Olmsted.  June  11, 1896.  We  offer  it  a»  it  is  the  only 
law  in  force  during  the  period  covered  by  the  first  article  of  impeach- 
ment providing  any  allowance  for  the  expenses  of  district  judges 
while  attending*  court  outside  their  own  districts  during  the  year  end- 
ing with  the  30th  day  of  June,  1897.  The  expenses  referred  to  in  the 
first  article  were  for  holding  court  within  that  period. 

The  Presiding  Officer.  The  portion  of  the  law  indicated  will  be 
read  by  the  Secretary. 

The  Secretary  read  as  follows: 

For  pay  of  baili&  and  criers,  not  exceeding  three  bailiffs  and  one  crier  in  each 
ooort,  except  in  the  southern  district  of  New  York:  Provided,  That  all  persons 
employed  under  section  715  of  the  Revised  Statutes  shall  be  deemed  to  be  in  actual 
attendance  when  they  attend  upon  the  order  of  the  courts:  And  provided  further^  That 
no  such  person  shall  be  employed  during  vacation;  of  reasonable  expenses  for  travel 
and  attendance  of  district  judges  directed  to  hold  court  outside  of  their  districts,  not  to 
exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the  judges,  and  such 
pa^rments  shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts  with  the 
United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals;  of  meals  and  lodg- 
ings for  jurors  in  united  States  cases,  and  of  bailiffs  in  attendance  upon  the  same 
when  ordered  by  the  court;  and  of  compensation  for  jury  commissioners,  |5  per  day, 
not  exceeding  three  days  for  any  one  term  of  court,  $110,000. 

Mr.  Manafi^er  Olbhsted.  Mr.  President,  the  offense  charged  in  the 
second  article  occurred  daring  the  period  of  time  covered  by  the 
sundry  civil  appropriation  act  of  June  6, 1900,  which  was  the  law  for 
the  year  ending  June  80,  1901.  The  provision  of  law  is,  I  think, 
identical  with  uiat  previously  read,  and  I  will  not  ask  to  have  it  read, 
but  that  it  be  inserted  in  the  Record. 

The  Presiding  Officeb.  It  will  be  inserted  in  the  Record,  if  there 
be  no  objection. 

Mr.  Manager  Olmsted.  I  think  the  language  is  identical,  except 
that  the  total  amount  appropriated  is  something  larger. 

The  paragraph  referred  to  is  as  follows: 

Fay  for  bailiffs  and  criers,  not  exceeding  three  bailiffs  and  one  crier  in  each  court, 
except  in  the  southern  district  of  New  York:  Provided^  That  all  persons  emploved 
under  section  seven  hundred  and  fifteen  of  the  Revised  Statutes  shall  be  deemed  to 
be  in  actual  attendance  when  they  attend  upon  the  order  of  the  courts:  And  provided 
further,  That  no  such  person  shall  be  employed  during  vacation;  of  reasonable 
expenses  for  travel  and  attendance  of  district  ludges  directed  to  hold  court  outside 
of  their  districts,  not  to  exceed  ten  dollars  per  day  each,  to  be  paid  on  written  certif- 
icates of  the  judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts 
of  appeals;  of  meals  and  lod^ngs  for  jurors  in  United  States  cases,  and  of  bailiffs  in 
attenouice  upon  the  same,  when  ordered  by  the  court;  and  of  compensation  for  jury 
commissioners,  five  dollars  per  day,  not  exceeding  three  days  for  any  one  term  of 
court,  one  hundred  and  fifty  thousand  dollars. 

Mr.  Manager  Olmsted.  The  offense  charged  in  the  third  article  is 
fixed  thereby  within  the  time  covered  by  the  sundry  civil  appropria- 
tion act  approved  June  28,  1902,  the  same  being  an  appropriation 
for  the  year  ending  June  30,  1903,  and  I  offer  a  similar  paragraph, 
found  on  page  476  of  the  Statutes  at  Large,  which  I  have  marked. 
The  reading,  I  think,  is  not  necessary,  as  the  language  is,  I  think,  the 
same  as  in  the  former  statutes,  except  as  to  the  total  appropriated  by 
the  paragraph  for  the  various  purpose  stated  therein. 

The  Presiding  Officer.  The  marked  portion  will  be  included  in 
the  Record. 

The  paragraph  referred  to  is  as  follows: 

For  pay  of  bailiffs  and  criers,  not  exceeding  three  bailiffs  and  one  crier  in  each  court, 
except  in  the  southern  district  of  New  York:  Provided,  That  all  persons  employed 
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nnder  section  seven  hnndred  and  fifteen  of  the  Revised  Statutes  shall  be  deemed  to 
be  in  actual  attendance  when  they  attend  upon  the  order  of  the  courts:  And  provided 
furiher,  That  no  such  person  snail  be  employed  during  vacation;  of  reasonable 
expenses  for  travel  and  attendance  of  district  judses  direSed  to  hold  court  outside 
of  their  districts,  not  to  exceed  ten  dollars  per  da^reach,  to  be  paid  on  written  certifi- 
cates of  the  judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts 
of  appeals  not  to  exceed  ten  dollars  per  day;  of  meals  and  lodgings  for  jurors  in 
United  States  cases,  and  of  bailiffs  in  attendance  upon  the  same,  when  ordered  by  the 
court;  and  of  compensation  for  jury  commissionerB,  five  dollars  per  day,  not  exceed- 
ing three  days  for  any  one  term  of  court,  one  hundred  and  sixty  thousand  dollars. 

Mr.  Manager  OufSTSD.  I  next  offer  in  support  of  the  second  arti- 
cle of  impeachment  a  duly  authenticated  copy  of  papers  in  the  account 
of  John  Grant,  United  States  marshal  for  the  eastern  'district  of  Texas, 
showing  the  amount — $310— paid  by  him  to  Charles  Swayne  for  ex- 
penses of  travel  and  attendance  in  holding  court  at  Tyler,  Tex. 

I  will  say  that  all  we  care  to  cumber  the  record  with  is  the  single 
page  containing  the  certificate  of  Judge  Swayne  as  to  the  amount  of 


his  expenses  and  his  receipt  for  the  money.  The  Department  has  put 
in,  to  make  it  complete  I  suppose,  some  other  matter  which  is  of  no 
use  to  anybody.  It  shows  the  accounts  of  the  marshal  for  expenses 
of  jurors,  etc.,  not  important  here.  If  counsel  upon  the  other  side 
agree,  it  may,  without  prejudice  to  anybody,  be  omitted  from  the 
record. 

Mr.  Thurston.  Mr.  President,  while  we  maintain  that  this  testimony 
is  irrelevant  and  immaterial,  we  will  not  insist  ui)on  our  objection  to 
it  at  the  present  time.  If  this  certificate  is  to  go  in,  however,  we  wish 
it  all  to  go  in  with  the  exception  of  the  first  certifying  sheet,  which 
is  not  necessary. 

Mr.  Manager  Olmstbd.  It  all  might  as  well  go  in,  then.  I  offer 
thepaper. 

The  PsESiDiNG  Offiobb.  Does  the  manager  desire  to  have  it  read? 

Mr.  Manager  Olmsted.  I  will  ask  to  have  read  only  the  page  which 
I  will  indicate. 

The  PfiBsroiNG  Offioeb.  But  the  whole  of  it  is  to  be  printed  in 
the  proceedings  ? 

Mr.  Manager  Olmsted.  Yes^  the  whole,  I  assume,  will  be  printed. 

The  Secretary  read  the  part  indicated  by  Mr.  Manager  Olmsted. 

The  Presiding  Officer.  The  whole  certificate  wiU  be  printed  in 
the  Record. 

The  entire  paper  is  as  follows: 

Unitbd  States  of  America,  Tbbabcbt  DEPABTMEzrr, 

February  10, 1906. 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the  annexed 
is  a  true  cop^  of  papers  in  the  account  of  John  Grant,  United  States  marshal  for  the 
eastern  distnct  of  l^zas,  now  on  file  in  this  Department 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Treasury  Department  to  be  affixed,  on  the  day  and  year  first  above  written. 

[seal.]  H.  a.  Taylor. 

Amdami  Secretary  of  the  Trtoiury, 

[JadldAl,  No.  7196.   Certiflcate  of  expensefl.  United  States  oonitB.    liuahala.! 

Treasury  Department, 
Office  of  AuorroR  for  State  and  other  Departmbmtb, 

March  6, 1901. 

I  herebv  certify  that  I  have  examined  and  settled  an  account  between  the  United 
States  and  John  Grant,  United  States  marshal  for  the  eastern  district  of  Texas  nnder 
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the  appropriation  for  "Pay  for  bailifEs,  etc,  United  States  coorts,"  1901,  from  July  1, 
1900,  to  December  31,  1900,  under  bond  dated  March  2, 1888,  and  find  a  balance  dae 
the  said  United  States  of  $1,019.40. 

^RNST  G.   TlHMB^ 

'  Auditarfor  iht  State  and  other  Departmenis^ 

By  G.  W.  ESTRRLT, 

Deputy  AudUor, 
To  the  Secretary  of  the  Treasury. 

(Division  of  Bookkeeping  and  Warrants.) 

l^aiemenL 

Dr. 

To  balance  per  certificate  No.  69698 $932.40 

To  warrant  2783,  dated  January  2,  1901 1,000.00 

Total 1,932.40 

Cr. 

By  amount  of  his  disbursements $913. 00 

By  balance  due  the  United  States 1, 019. 40 

Total 1,932.40 


Office  of  the  Secretary  of  the  Treasury, 

Division  of  Bookkbepino  and  Warrants. 


Entered  in  ledger  No.  24,  page  426,  March  6,  1901. 


H.  M.  G. 


Abstract  of  di$bur$emerU8  under  the  appropriation  for  pay  of  bailiffs,  etc,  UnUed  States 

oourtSf  1901  f  for  the  quarter  ending  December  SI,  1900, 


Voucher 
No. 


1 
2 

8 
4 
6 
6 
7 
8 
9 
10 
11 
12 
IS 
14 
16 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
80 
61 
82 
88 


Items,  etc. 


J.  H.  Fry,  bailiff,  October  tenn,  Jeffenon 

J.  W.  Stms.  bailiff,  October  term,  Jefferson , 

H.  W.  Walker,  bailiff,  October  term,  Jefferson 

J.  M.  Singleton,  crier,  October  term,  Jefferson 

Kate  Wood,  meals,  Jurors,  October  term,  Jeffenon 
do 


.do. 


Ben  Blom,  jury  commlflsioner,  October  term,  Galveston 

John  Hack  worth,  bailiff,  October  term,  Oalveston 

L.  J.  Donnelly,  bailiff,  October  term,  Galveston 

.do .' 


•  *  •  •  a^ 


John  McMahon,  bailiff,  October  term,  Oalveston. 
John  M.  Whelan,  crier,  October  term,  Galveston. 
do 


.do. 


G.  O.  Uremer,  Jury  commissioner,  November  term,  Paris 

G.  P.  Matthews,  bailiff,  November  term,  Paris 

A.  A.  Sims,  bailiff,  November  term,  Pans 

F.  H.  Gaines,  bailiff,  November  term,  Paris 

M.  C.  Smith,  crier,  November  term,  Paris 

R.  D.  Simonton,  Jurv  commissioner,  December  term,  Beaumont. 

Louis  M.  Hebert,  bailiff,  December  term,  Beaumont 

E.  A.  Hayne,  bailiff,  December  term,  Beaumont 

George  A.  Taylor,  bailiff,  December  term,  Beaumont 

J.  W.  Wood,  crier,  December  term,  Beaumont 

W.  M.  Reed,  Jury  commissioner,  special  term,  Tyler 

L.  0.  Williams,  meals,  Jurors,  special  term,  Tyler 

.do 


.do. 
.do. 


Chas.  Bwayne,  expenses.  Judge,  special  term,  Tyler 

W.  M.  Reed.  Jury  commissioner,  January  term,  Tyler  . . 
J.  W.  Sims,  Jury  commissioner,  January  term,  Jelieraon 

Total 


Amount. 


$12 

12 

12 

12 

6 

6 

18 

6 

4 

4 

8 

12 

4 

8 

20 

16 

16 

16 

14 

16 

10 

12 

12 

10 

12 

15 

1 

9 

44 

228 

310 

10 

15 

908 
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[Fonn  No.  28.] 

Unitbd  Statbb  of  Amkrioa, 

EaOem  DiUrid  of  TexoB,  »: 

I,  Charles  Swajme,  district  }adge  of  the  United  States  for  the  north  district  of 
Florida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Tyler, 
in  the  eastern  district  of  Texas,  twenty-four  days,  commencing  on  the  3d  day  of 
I>eoember,  1900;  also  that  the  time  engaged  in  holding  said  court  and  in  going  to  and 
returning  from  the  same  was  thirty-one  days,  and  that  my  reasonable  expenses  for 
travel  and  attendance  amounted  to  the  sum  of  $310,  which  sum  is  justly  aue  me  for 
such  attendance  and  travel. 

Ohablbs  Swayns,  Judge, 

Dboembkr  29,  1900. 

Beoeived  of  John  Grant  United  States  marshal  for  the  eastern  district  of  Texas, 
the  sum  of  $810,  in  fall  of  the  above  account. 
$310.]  Chables  Swaynb,  Juige, 

Paid  by  check  drawn  on  Merchants  and  Planters'  National  Bank,  Sherman,  Tex., 
the  designated  depository  of  the  United  States,  to  wit: 

December  10,  1900,  No.  6829 $100 

December  21, 1900,  No.  6847 100 

December  29, 1900,  No.  6867 110 

310 

■ 

[Treainry  Denamuent.    Aaditor  for  the  State  and  other  Departments.    Form  No.  241.    Bd.  11, 26, 

1901—260.] 

The  United  States  in  account  current  with  John  Grant,  United  States  marshal  for 
the  eastern  district  of  Texas,  for  pay  of  bailiffs,  etc.,  of  the  United  States  courts  dur- 
ing the  period  from  October  1, 1900,  to  December  31, 1900. 

Second  ouxoutU,  1901, 

Db. 

To  disbursements,  as  per  abstract  herewith,  paid  33  vouchers $908.00 

To  balance  due  the  United  States 19.40 


927.40 
Cb. 

By  balance  due  the  United  States  per  last  account  for  pay  of  bailiffs,  etc, 
first  account  suppl $927.40 

927. 40 
£A£rrBBN  DiSTEicr  of  Tkzas,  M.- 
John Grant,  marshal  of  the  United  States  for  said  district,  being  duly  sworn, 
deposes  and  says  that  the  services  stated  in  the  vouchers  referred  to  in  the  above 
account  have  been  actually  and  necessarily  performed,  and  that  the  disbursements 
charged  above  have  all  been  fully  paid  in  lawful  money. 

John  Gbant,  ManhaL 

Sworn  and  subscribed  to  this  8th  day  of  January,  1901,  before  me. 

D.  W.  Parish,  derk. 

Eastern  District  of  Texas,  u: 

In  the  United  States  district  court  for  said  district,  at  a  term  thereof  begun  and 
held  at  Tyler,  on  the  8th  day  of  January,  1901 — present  the  Hon.  D.  E.  jBryant, 
judge — ^the  following  order  was  made  and  entered  or  record,  to  wit:  , 

Whereas  John  Grant,  United  States  marshal,  has  rendered  to  this  court  an  account 
of  his  disbursements  for  pay  of  bailiffs,  etc,  incurred  during  the  period  from  October 
1, 1900,  to  December  31,  1900,  of  the  United  States  courts,  with  the  vouchers  and 
items  thereof,  and  in  presence  of  M.  G.  McLemore,  United  States  attorney,  has 
proYed,  on  oath,  to  the  satisfaction  of  the  court,  that  the  services  therein  charged 
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have  been  actually  and  necesBarily  performed  aa  therein  stated,  and  that  the  diaban^ 
menta  charged  have  been  fully  paid  in  lawful  money;  and 

Whereas  said  chai^ges  appear  to  be  just  and  according  to  law:  It  is  hereby 

Ordered,  That  the  said  account,  amounting  to  nine  hundred  and  eight  dollars  and 
no  cents,  be,  and  the  same  is  hereby,  approved. 

The  above  is  a  true  copy  from  the  record  of  an  order  made  by  said  court  on  the 
8th  day  of  January,  1901. 

Witness  my  hand  and  the  seal  of  said  court  this  8th  day  of  January,  1901. 

[SBAL.]  D.  W.  Pabish,  ClerL 

Mr.  Manager  Olmsted.  Mr.  President,  I  offer,  in  suppK)rt  of  the 
third  article  of  impeachment,  a  similar  certificate  showing  Judge 
Swayne's  certificate  of  expenses  and  his  receipt  for  $410  in  relation  to 
his  holding  court  at  Tyler,  Tex.,  beginning  in  January,  1903. 

Mr.  Thurston.  Mr.  President,  repeating,  as  to  this  offer,  what  I 
said  with  respect  to  the  other,  we  wiU  waive  insisting  upon  our  objec- 
tion to  the  introduction  of  this  evidence. 

Mr.  Manager  Olmsted.  I  hardly  see  what  objection  the  counsel 
upon  the  other  side  could  make  to  it.  It  is  certainly  the  most  positive 
and  direct  and  best  evidence  that  could  be  offered  directly  in  support 
of  the  third  article  of  impeachment. 

Mr.  Thurston.  We  have  not  objected  to  its  incompetency.  -We 
have  objected  that  it  is  irrelevant  and  immaterial  to  the  article  of  the 
indictment. 

Mr.  Manager  Olmsted.  I  will  ask  to  have  the  similar  page  read 
from  this  document  and  waive  the  reading  of  the  remainder,  under- 
standing it  will  be  printed  in  the  Record. 

The  Secretary  read  the  page  indicated.    The  entire  paper  is  as 

follows: 

Unitsd  States  of  Ambbica,  Trbasurt  Dbpabtmbnt, 

February  10,  1906, 

Pursoant  to  section  8S2  of  the  Revised  Statutes,  I  hereby  certify  that  the  annexed 
is  a  trae  copy  of  papers  in  the  account  of  A.  J.  Houston,  United  States  marshal 
for  the  eastern  district  of  Texas,  now  on  file  in  this  Department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Treas- 
ury Department  to  be  affixed  on  the  day  and  year  first  above  written. 

[sBAL.]  H.  A.  Taylor, 

Asgistani  Secretary  of  the  Treasury. 

(Judicial,  No.  93964.    Certificate  of  expenMS,  United  States  courts.    Manbals.J 

Tkbasury  Dbpabtiodvt, 
Officb  of  Auditor  for  State  and  other  Dbpabtmsntb, 

June  JP7,  190S. 

I  hereby  certify  that  I  have  examined  and  settled  an  account  between  the  United 
States  and  A.  J.  Houston,  United  States  marshal  for  the  district  of  Texas  under  the 
appropriation  for  *'  Pay  of  balifb,  United  States  courts,"  1903,  from  January  1, 1003, 
to  March  31, 1903,  under  bond  dated  May  27,  1902,  and  find  a  balance  due  the  said 
United  States  of  $736.76. 

G.  W.  Esterly, 
Acting  Auditor  for  the  Stale  and  otlier  Departments, 

W.O.B. 
To  the  Secretary  op  the  Treasury, 

(Division  of  Bookkeeping  and  WarrantB). 
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StatemenL 

Db. 

To  balance  per  certificate  No.  91439 $1,746.00 

To  warrant  6179,  dated  May  6, 1903 300.00 

2,046.00 

By  amount  of  his  disbursements |1, 309. 25 

By  balance  due  the  United  States 736.75 

2,046.00 

Office  of  the  Secretary  of  the  Treasury, 

Division  of  Bookkeeping  and  Warrants. 
Entered  m  Ledger  No.  26,  page  469,  June  27, 1903. 

H.  M.  G. 

Abtbract  of  dubursemenU  under  the  appropriation  for  "Pay  of  bailiffSf   UnUed  8UjU$ 

caurtSf^^  1903,  for  the  quxirier  ending  March  SI,  190S. 


Voucher 
No. 


1 
2 
8 
4 
6 
6 
7 
8 
9 
10 
U 


Judge  Gharles  S  wayne 

James  H.  Seetoa,  J ury  commiasioiier 

.....do 

James  McBride,  bailiff 

Geoige  W.  Spencer,  bailiff 

PhUM.  Wagner,  bailiff , 

Geo,  Powel  1,  bailiff 

J.  W.  Butler,  crier 

Mrs.  S.  G.  Williams,  board  f or  j  ury 

J.  F.  lioore.  )r.,  li.  D 

Harris  Brotheia,  dmgglsta v 

Total 


"Amount 


8410.00 

10.00 

6.00 

8.00 

44.00 

62.00 

8a  00 

62.00 

284.00 

7.60 

1.60 


874.10 


United  States  of  Amxbiga,  Eaglem  District  of  Texas,  ss: 

I,  Charles  Swayne,  of  the  northern  district  of  Florida,  do  hereby  certify  that  I 
attended  the  special  term,  1903,  of  the  United  States  district  court  held  at  the  city 
of  Tyler,  the  same  being  a  place  other  than  where  I  reside,  and  that  I  attended  said 
term  thirty-six  days,  commencing  on  the  12th  day  of  January,  1903,  and  also  that 
the  time  engaged  m  attending  said  court  and  going  to  and  coming  from  same  was 
forty-one  days,  and  that  my  reasonable  expenses  for  travel  and  attendance  amounted 
to  the  sum  of  tour  hundred  ten  dollars  and  no  cents,  which  sum  is  justly  due  me  for 
such  expense  of  travel  and  attendance  at  said  term  of  court. 

Ghab.  Swatnb. 

Dated  February  16,  1903. 

fieoeived  of  A.  J.  Houston,  United  States  marshal  eastern  district  of  Texas,  the 
jum  of  four  hundred  ten  and  no  /lOO  dollars,  in  full  of  the  above  account 
$410.00. 

Ghas.  Bwaynb. 

Paid  by  check  No.  11335,  January  17, 1903 150 

Paid  by  check  No.  11391,  January  28,  1903 150 

Paid  by  check  No.  11514,  February  14,  1903 200 

Paid  by  check  No.  11529,  February  16,  1903 10 

Total 410 
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Treasury  Department, 
Auditor  for  the  State  and  other  Departmbmtb. 
The  United  States  in  account-current  with  A.  J.  Houston,  United  States  marshal 
for  the  eastern  district  of  Texas,  for  pay  of  bailiffs,  etc.,  of  the  United  States  courts 
during  the  period  from  January  1  to  March  31,  1903: 

Dr. 
To  disbursements: 

Paid  Sherman  court  at  A,  voucher  1 $99. 25 

Paid  Tyler  court  at  B,  voucher  2 874. 10 

Paid  Jefferson  court  at  C,  voucher  3 89. 00 

Paid  Paris  court  at  D,  voucher  4 262. 00 

1  324.35 
To  balance  due  the  United  States '421.65 


1, 746. 00 
Or. 

By  balance  due  the  United  States  per  last  account  for  pay  of  bailiffs,  etc  . .    $746. 00 
By  draft  of  the  United  States  Treasurer,  dated 1,000.00 

1, 746. 00 
Eastern  District  of  Texas,  ss: 

A.  J.  Houston,  marshal  of  the  United  States  for  said  district,  being  duly  sworn, 
deposes  and  says  that  the  services  stated  in  the  vouchers  referred  to  in  the  above 
account  have  been  actually  and  necessarily  performed,  and  that  the  disbursements 
chai^ged  above  have  all  been  fully  paid  in  lawful  money. 

A.  J.  Houston,  Marshal, 
Sworn  and  subscribed  to  this  15th  day  of  April,  1903,  before  me. 
[seal]  a.  0.  Bragkbtf, 

UnUed  StaUB  District  Cierk,  Eastern  DUtricl  of  Texas, 

By  H.  H.  Haley, 

DepuJty  at  Beaumont, 

Eastern  District  of  Texas,  «t; 

In  the  United  States  district  court  for  the  said  district,  at  a  term  thereof  begun  and 
held  at  Beaumont  on  the  6th  day  of  April,  1903— present^  the  Hon.  D.  £.  Bryant, 
judge — the  following  was  made  and  entered  of  recora,  to  wit: 

Whereas  A.  J.  Houston,  United  States  marshal,  has  rendered  to  this  court  an  account 
of  his  disbursements  for  pay  of  bailiffs,  etc.,  incurred  during  the  period  from  January 
1,  1903,  to  March  31, 1903,  of  the  United  States  courts,  wiui  the  vouchers  and  items 
thereof,  and  in  the  presence  of  H.  B.  Birmingham,  assistant  United  States  attorney, 
has  proved,  on  oath,  to  the  satisfaction  of  the  court  that  the  services  therein  diarged 
have  been  actually  and  necessarily  performed  as  therein  stated,  and  that  the  disburse- 
ments charged  have  been  fully  paid  in  lawful  money;  and 

Whereas  said  charges  appear  to  be  just  and  accoroing  to  law,  it  is  hereby 

Ordered,  That  the  said  account,  amounting  to  thirt^n  hundred  twenty-four  dol- 
lars and  thirty-five  cents,  be,  and  the  same  is  hereby,  approved. 

The  above  is  a  true  copy  from  the  record  of  an  order  made  by  said  court  on  the 
15th  day  of  April,  1903. 

Witness  my  hand  and  the  ^eal  of  said  court  this  15th  day  of  April,  1903. 

[seal.]  a.  0.  Brackbtt, 

United  States  District  Clerk,  Eastern  District  of  Ihxts. 

By  H.  H.  Haley, 

Deputy,  at  Beaumont, 

Mr.  Manager  Olmsted.  Mr.  President,  I  have  had  a  similar  cer- 
tificate made  covering  tlie  first  article  of  impeachment,  but  in  view  of 
the  fact  that  Judge  Swayne's  certificate  oi  expenses  and  bis  receipt 
for  the  money  are  recited  in  the  first  article  and  are  expressly  admitted 
by  the  respondent  in  his  answer  I  do  not  cumber  the  record  with  it. 
I  call  Payne  W.  Chase. 

Mr.  Bailet.  Mr.  President,  I  may  be  mistaken  as  to  the  pleadings, 
but  my  understanding  is  that  there  is  no  issue  as  to  the  receipt  and 
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expenditure  as  alleged  by  the  House,  and  that  at  most,  all  that  remains 
for  the  Senate  to  do  is  to  determine  the  effect  of  the  respondent  hav- 
ing drawn  the  maximum  allowance;  and  to  determine,  upon  the  state 
of  the  pleadings — it  bein^  alleged  that  he  drew  the  money  and  did  not 
expend  it — what  the  law  m  that  case  is. 

If  I  am  right  about  that,  I  suggest  that  the  calling  of  witnesses  upon 
this  charge,  which  involves  the  question  of  expense  and  receipt,  would 
be  a  useless  consumption  of  the  time  of  the  Senate.  1  do  not  venture 
to  say  positively  that  I  am  correct  in  mj  belief  as  to  the  state  of  the 

E leadings,  but  i  am  of  the  impression  distinctly  that  while  the  House 
as  charged  the  respondent  with  receiving  |10  a  day  and  with  expend- 
ing a  sum  much  less  than  that,  the  respondent  does  not  deny  the  fact, 
but  asserts  as  a  matter  of  law  that  he  had  the  right  to  do  it.  If  per- 
missible, which  I  believe  it  is  not  under  the  rule,  to  inquire  of 
the  managers  or  respondent,  I  would  inquire  directly  of  them;  but 
having  stated  it  to  the  Presiding  Oficer  of  the  court,  I  am  sure  that 
counsel  on  each  side  will  be  able  to  answer. 

Mr.  Manager  Olmsted.  Mr.  President,  with  reference  to  the  call- 
ing of  the  witness  Payne  W.  Chase,  who  is  called  in  support  of  the 
second  article  of  impeachment,  and  all  the  witnesses  who  will  be  called 
in  support  of  the  first  article  and  the  third  article,  as  well  as  the  sec- 
ond, I  desire  to  say  that  each  of  those  articles  charges  two  things-*— 
first,  the  making  of  a  false  certificate  as  to  the  actual  amount  of  expenses 
paid  or  incurred  in  connection  with  the  holding  of  the  court — the 
expenses  of  travel  and  attendance;  and  second,  the  receipt,  upon  such 
false  certificate,  of  the  money  thus  certified.  The  certificates  which 
have  been  offered  show  that  the  respondent  certified  in  the  respective 
cases  to  certain  amounts  as  having  been  his  expenses.  These  articles 
charge  that  his  expenses  were  very  much  less  in  each  of  the  three 
instances,  and  testimony  will  be  adduced  for  the  purpose  of  support- 
ing the  charge  that  the  certificates  were  false  in  that  respect. 

^ow,  as  to  the  pleadings,  the  respondent  replies  to  the  first  article 
that  he  admits  that  he  made  the  certificate  and  signed  the  receipt  as 
therein  set  forth.  That  certificate,  which  is  printed,  commencing  at 
page  1  of  the  little  pamphlet  which  has  been  printed  as  Senate  Docu- 
ment No.  133,  says: 

I,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  of 
Florida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Waco, 
in  the  northern  district  of  Texas,  twenty-three  days,  commencing  on  the  20th  day  of 
April,  1897;  also  that  the  time  engaged  in  holding  said  court,  and  in  going  to  and 
retumine  from  the  same,  was  twenty-three  days,  and  that  my  reasonable  expenses 
for  travel  and  attendance — 

This  is  the  part  of  the  certificate  to  which  I  desire  to  call  attention — 

and  that  my  reasonable  expenses  for  travel  and  attendance  amounted  to  the  sum  of 
$230  and cents,  which  sum  is  justly  due  me  for  such  attendance  and  travel. 

Now,  in  answer  to  that  the  respondent  admits  that  he  made  that 
certificate,  and  then  he  denies  that  in  so  doing  he  falsely  certified,  as 
charged  in  the  articles  of  impeachment.  That  raises  a  distinct  issue 
of  fact  upon  which  we  desire  to  introduce  proof. 

If  the  respondent  will  concede  that  the  certificate  was  false,  and  that 
the  expenses  actually  incurred  were  very  much  less  than  $230,  the 
amount  claimed  by  and  paid  to  him  as  specified  in  the  first  article,  and 
will  make  a  similar  acknowledgment  and  admission  in  regard  to  the 
offenses  charged  in  the  second  and  third  articles  of  the  impeachment — 
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if  he  will  admit,  for  instance,  that  his  expenses  of  travel  and  attend- 
ance incidental  to  the  holding  of  court  set  forth  in  the  third  article  did 
not  exceed  $176,  whereas  he  certified  and  charged  $410,  then  we  shall 
be  willing  to  dispense  with  the  calling  of  proof.  But  until  that  is  con- 
ceded submit  that  it  is  competent  for  us  to  introduce  proof  in  support 
of  the  allegations  in  the  articles  so  directly  contained. 

The  Pebsiding  Officer.  A  cursory  examination  of  the  pleadings 
leads  the  Presiding  Officer  to  the  conclusion  that  there  is  no  direct 
admission  in  the  answer  of  the  respondent  that  the  expenses  wei*e 
actually  less  than  the  sum  charged,  and  it  seems  that  evidence  may  be 
introduced  to  show  that  theywere  less^ 

Mr.  Manager  Olmsted.  We  then  call  Mr.  Payne  W.  Chase. 

Mr.  Teller.  Mr.  President,  in  this  part  of  the  Chamber  we  have 
great  difficulty  in  hearing  either  the  Presiding  Officer  or  the  managers. 

The  Presiding  Officer.  The  Presiding  Officer  will  try  to  keep 
order. 

Mr.  Teller.  It  is  not  entirely  that.  We  are  so  far  back  here  and 
there  is  so  much  noise  generally  that  it  is  hard  to  prevent  it.  I  think 
the  managers  should  turn  their  faces  a  part  of  the  time  toward  us  in 
the  rear. 

Mr.  Manager  Olmsted.  If  it  will  be  permissible,  in  examining  these 
witnesses  I  will  stand  in  the  aisle  near  Uie  rear  of  the  Chamber. 

Mr.  Teller.  I  think  that  will  be  a  good  idea. 

The  Presiding  Offioer.  There  is  no  objection  to  the  manager  stand- 
ing in  that  part  of  the  Chamber. 

Payne  W.  Chase,  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Mr.  Chase,  where  do  you  reside? — A.  In  Tyler,  Tex. 

Q.  Where?— A.  Tyler,  Tex. 

Q.  What  is  your  occupation? — A.  Hotel  clerk. 

Q.  State  what  was  your  occupation  in  December,  1900. — A.  I  was 
clerk  at  the  National  Hotel  at  Tyler. 

Q.  If  I  understand  you  correctly,  you  say  you  were  clerk  in  the 
National  Hotel  at  Tyler? — A.  Yes,  sir. 

Q.  Do  you  know  Judge  Charles  Swayne? — A.  Yes,  sir. 

Q.  State  whether  or  not  you  saw  him  in  December,  1900. — ^A.  Yes, 
sir. 

Q.  State  whether  or  not  he  was  a  j^est  at  the  National  Hotel  at 
which  you  were  employed. — A.  Yes,  sir;  he  was  a  guest  there. 

Q.  How  long  was  be  there?  Between  what  dates,  if  you  can 
state? — A.  He  was  there  from  December  3  until  the  29tn. 

Mr.  Daniel.  The  witness  can  not  be  heard. 

The  Presiding  Officer.  The  witness  is  laboring  under  the  dis- 
advantage of  having  a  severe  cold.  I  have  no  doubt  that  he  speaks  as 
loudly  as  he  can. 

Mr.  Manager  Olmsted.  Mr.  President,  permit  me  to  suggest  that 

front  of  the  Secretary's  desk,  he  might 


if  the  witness  would  stand  in 

be  heard  by  more  Senators  than  from  the  place  where  he  now  stands. 

Mr.  Hetburn.  I  suggest  that  his  testimony  be  repeated  by  some 
one  whose  voice  is  more  distinct. 

The  Witness.  I  try  to  speak  as  loud  as  I  can. 

The  witness  advanced  to  the  area  in  front  of  the  Secretary's  desk. 
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Q.  (By  Mr.  Manager  Olmsted.)  If  I  correctly  understand  your  tes- 
timony, you  have  thus  far  stated  that  in  the  year  1900,  and  particu- 
larly in  December  of  that  year,  you  were  the  hotel  clerk  of  the 
National  Hotel,  at  Tyler,  Tex.  Have  I  correctly  heard  you} — A.  Yes, 
sir. 

Q.  Do  you  know  Judge  Swajrnei — A.  Yes,  sir. 

Q.  Did  he  stop  at  that  hotel  m  the  latter  part  of  1900 1 — ^A.  Yes,  sir. 

Q.  At  what  period,  if  you  can  tell;  between  what  dates} — A.  Decem- 
ber 3  to  29. 

Q.  From  December  3  to  December  29, 19001— A.  Yes,  sir. 

Q.  Is  the  National  Hotel  the  best  hotel  in  that  town } — A.  Yes,  sir. 
[Laughter.] 

The  Pbesidino  Offioeb.  The  Presiding  Officer  must  remark  that 
order  must  be  preserved. 

Q.  (By  Mr.  Manager  Olmsted.)  State,  if  you  know,  the  charges 
which  were  made  to  Judge  Swavne  during  that  period  of  which  you 
have  testified. — A.  Yes,  sir;  I  have  a  memorandum  in  my  hand  and  I 
cap  give  it. 

Q.  If  you  can  state  it  from  your  knowledge  or  by  refreshing  your 
memory,  please  give  us  the  fact. — A.  From  dinner,  3d  of  December, 
1900,  until  after  supper  of  the  29th — twenty-six  and  one-quarter  days. 
It  amounted  to  $52.50  for  his  board. 

Q.  He  was  there  twenty-six  and  one-quarter  days.  Is  that  your 
answer! — A.  Yes,  sir. 

Q.  His  total  bUl  was  how  mucht — ^A.  His  total  bill  was  $58.36 — 
$52.50  for  board  and  $5.85  for  extras,  laundry,  and  drug  bill. 

Mr.  Thurston.  What  was  the  total} 

The  Witness.  $58.35. 

Q.  (By  Mr.  Manager  Olmsted.)  What  was  the  charge  per  day  for 
board  and  lodging? — A.  $2  per  day. 

Q.  Is  that  the  regular  rate  of  that  hotel,  or  was  it  the  rate  at  that 
time! — A.  The  regular  rate;  yes,  sir.  Our  regular  rate  is  $2.50  a  daj'. 
This  was  the  weekly  I'ate,  $2  a  day.     We  charged  him  $2  per  day. 

Q.  Your  regular  rate  by  the  day,  then,  is  $2.50? — A.  That  is  our 
rate  now.     It  was  $2  a  day. 

Q.  When  persons  stay  more  than  a  week  you  charge  them  $2? — 
A.*  Two  dollars. 

Q.  And  that  was  the  total  amount  paid  by  Judge  Swayne?— 
A.  Yes,  sir. 

Q.  Adding  thereto  the  extras,  the  laundry,  and  what  was  the  other 
item? — A.  Drug  bill. 

Q.  Laundry  and  drug  bill? — A.  And  drug  bill. 

Q.  That  was  the  total  charge  made  against  him  by  the  hotel  at  that 
time?— A.  Yes,  sir;  $58.35. 

Mr.  Manager  Olmsted.  That  is  all. 

The  Pbesidino  Officer.  Have  the  counsel  for  respondent  any 
questions  to  ask  the  witness? 

Mr.  Thurston.  We  have  no  cross-examination. 

Mr.  Manager  Olmsted.  I  now  call  Mrs.  Downs. 

Mrs.  Susan  L.  Downs  sworn  and  examined. 

The  Presiding  Officer.  If  the  witness  can  be  readily  heard,  I 
think  the  Secretary's  desk  at  the  right  is  the  place  for  the  witness  to 
stand. 
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By  Mr.  Manager  Olmsted: 

Q.  Mrs.  Downs,  where  do  you  reside? — A.  Waco,  Tex. 

Q.  What  is  your  occupation? — A.  I  keep  a  boarding  house. 

Q.  How  long  have  you  been  keeping  a  boarding  house,  Mrs. 
Downs? — A.  Eighteen  years. 

Q.  Do  you  know  Judge  Charles  Swayne? — A.  Ido. 

Q.  Has  he  stopped  at  your  boarding  house? — A.  He  has. 

Q.  Will  you  state  whether  or  not  he  stopped  with  you  in  the  month 
of  April,  1897?— A.  I  think  so. 

Q.  Can  you  state,  Mrs.  Downs,  what  rate  you  charged  him  while  he 
was  with  you? — A.  It  is  forty  or  forty-five  a  month. 

Q.  Either  $40  or  *4:5  a  month?— A.  Yes. 

Q.  Not  to  exceed  $46  a  month? — A.  No;  I  am  sure. 

Q.  1  will  ask  you  one  question  more,  Mrs.  Downs.  ^  When  he 
stopped  with  you,  was  he  there  with  you  during  the  entire  term  of 
the  court  which  he  was  then  holding,  if  you  know? — A.  Possibly  hi 
was  out  of  town  once,  it  may  be  a  day  at  a  time;  I  am  not  sure. 

Mr.  Manager  Olmsted.  That  is  all. 

Mr.  Daniel.  I  wish  to  ask  the  witness  a  question. 

The  Pkestding  Officer.  The  rule  is  that  when  a  Senator  desires  to 
ask  a  question  it  shall  be  reduced  to  writing. 

The  paper  was  passed  to  the  Presiding  Officer. 

The  Presiding  Officer.  Senator  Daniel  desires  this  question  to  be 
put  to  the  witness: 

What  did  your  bill  include?  I  mean  what  was  the  charge  for; 
board  and  lodging,  or  other  items? 

The  Witness.  Everything  included;  board  and  lodging. 

The  Presiding  Officer.  How  about  other  items?* 

The  Witness.  No  other  items. 

The  Presiding  Officer.  Do  counsel  for  the  respondent  desire  to 
cross-examine  the  witness? 

Mr.  Thurston.  We  have  no  questions  to  ask. 

Mr.  HiGGiNS.  No  questions,  Mr.  President. 

Mr.  Manager  Olmsted.  I  now  call  W.  B.  Sublett. 

The  Scrgeant-at-Arms  reported  that  Mr.  Sublett  was  not  present. 

Mr.  Manager  Olmsted.  Mr.  President,  the  witnesses  whom  we 
desired  to  examine  this  evening  appear  to  have  been  delayed  by  the 
storm.  We  are  told  tiiat  they  will  be  here,  and  they  may  be  even 
now  arriving  in  the  city.     We  can  not  well  proceed  in  their  absence. 

The  Presiding  Officer.  The  Presiding  Officer  understands,  then, 
that  the  managers  have  nothing  further  to  present? 

Mr.  Manager  Palmer.  Nothing  to-day. 

Mr.  Manager  Olmsted.  Nothing  further  in  the  absence  of  the 
witnesses. 

Mr.  HiGGiNS.  Mr.  President,  I  learn  from  the  Sergeant-at-Arms 
that  a  witness  for  the  respondent,  Louis  P.  Paquet,  of  New  Orleans, 
has  been  served,  and  that  he  is  not  in  attendance,  and  we  would  ask 
for  an  attachment.  The  Sergeant-at-Arms  has  informed  me  that  his 
deputy  instructs  him  that  Mr.  Paquet  claimed  to  be  suffering  from  the 
grippe,  and  would  send  a  certificate  of  a  physician.  We  are  not  con- 
tent with  that  state  of  the  record  as  furnishing  a  reason  why  we  should 
not  ask  for  an  attachment. 

The  Presiding  Officer.  The  rules  require  that  a  motion  for  an 
attachment  shall  be  decided  by^the  Senate  rather  than  by  the  Presiding 
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Officer.  The  Pre8i4in^  Officer,  however,  will  suggest  that  the  motion 
being  now  made,  a  decision  upon  it  can  be  delayed  for  a  little  time. 
There  may  be  some  further  information.  So  it  is  not  necessary  to 
submit  the  question  at  this  time  to  the  Senate,  unless  it  be  desired. 

Mr.  Fairbanks  (at  3  o'clock  and  38  minutes  p.  m.).  Mr.  President, 
I  move  that  the  Senate,  sitting  as  a  court  of  impeachment,  adjourn  to 
to  meet  at  2  o'clock  to-morrow. 

The  motion  was  agreed  to;  and  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  adjourned  until  February  11. 

The  managers  on  the  jmrt  of  the  House,  the  respondent,  and  the 
counsel  for  the  respondent,  retired  from  the  Chamber. 


In  the  Senate,  Fehruary  11^  1906. 

The  hour  of  2  o'clock  having  arrived,  Mr.  Piatt,  of  Connecticut, 
assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  hour  of 
2  o'clock  having  arrived,  the  Senate  is  in  session  for  tne  trial  of  the 
impeachment  of  Charles  Swayne,  United  States  judge  in  and  for  the 
northern  district  of  Florida.  The  Sergeant-at-Arms  will  make  procla- 
mation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  managers  of  the  impeachment  on  tne  part  of  the  House  of  Rep- 
resentatives appeared  and  were  conducted  to  the  seats  assigned  them. 

The  responaent.  Judge  Charles  Swayne,  accompanied  by  his  counsel, 
Mr.  Higgins  and  Mr.  xhurston,  entered  the  Chamber  and  took  the 
seats  provided  for  them. 

The  PRESIDI14Q  Officer.  The  Journal  of  the  last  session  of  the 
Senate  sitting  in  the  impeachment  trial  will  be  read. 

The  Secretary  read  the  Journal  of  the  proceedings  of  the  Senate  sit- 
ting as  a  court  on  Friday,  February  10. 

The  Presiding  Officer.  At  the' last  session  a  motion  was  made  that 
attachment  issue  for  witness  J.  H.  Durkee,  of  Jacksonville,  Fla.  That 
question,  under  the  impeachment  rules  of  the  Senate,  must  be  decided 
by  the  Senate  itself  and  not  by  the  Presiding  Officer.  But  the  Presid- 
ing Officer  suggested  yesterday  that  the  decision  of  that  motion  might 
be  delayed  and  the  witness  be  communicated  with.  Accordingly,  the 
Sergeant-at-Arms  sent  the  following  telegmm. 

'file  Secretary  read  as  follows: 


[Telegram.] 


February  10, 1905. 


J.  H.  DuRKEEi  JcusktonvUUf  Fla,: 

A  motion  Cpr  your  attachment  has  been  made,  the  decision  of  which  is  delayed  in 
the  expectation  that  you  will  attend  without  further  delay.    Wire  answer. 

D.  M.  RANSDEIiL, 

SergearU-at-Arms  United  Slates  Senate, 

The  Presiding  Officer.  To  this  telegram  the  following  reply  was 
received. 
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The  Secretary  read  as  follows: 

[TelegTam.] 

Jacksonville,  Fla.,  February  11, 1906. 
Hon.  D.  M.  Ransdbll, 

Sergeant-at-Arms,  United  Slates  Senate,  Washington,  D.  C: 

I  can  not  travel  without  attendance  of  a  physician.  If  yon  can  authorize  me  to 
employ  a  physician  to  accompany  me,  will  start  without  delay.    Answer. 

Joseph  H.  Duskhb. 

The  Presidikg  Offioeb.  To  that  telegram  the  following  was  sent 
for  reply. 
The  ^cretary  read  as  follows: 

flelegram.] 

Fmbbuart  11, 1905. 
jossph  h.  durkkb, 

JacksonsvUU,  Fla.: 

Your  son,  Doctor  Durkee,  has  been,  or  will  be,  summoned.  Start  with  him  im- 
mediately.   Answer. 

D.  M.  Randsbll, 
Sergeanl-at-Arms,  United  Stales  Senate. 

The  Presiding  Officer.  The  last-mentioned  telegmm  was  sent  this 
morning  and  no  answer  has  been  received. 

With  regard  to  the  witness  for  whom  an  attachment  was  asked  by 
the  respondent,  Louis  P.  Paquet,  of  New  Orleans,  the  following  tele- 
gram was  sent  to  him. 

The  Secretary  read  as  follows: 

[Telegram.] 

Fbbrua&y  10,  1905. 

Louis  P.  Paqukp, 

!S4£0  Ursuline  avenue.  New  Orleans,  La.: 

Motion  for  an  attachment  made  because  of  your  failure  to  appear.  Wire  at  once 
whether  you  are  coming. 

D.  M.  Ransdell, 
Sergeanl-al-Arms,  United  States  Senate. 

The  Presiding  Officer.  After  that  telegram  was  sent  1  received  a 
letter  written  by  Mrs.  Paquet,  inclosing  a  pnysician's  certificate.  The 
letter  and  the  certificate  will  be  read. 

The  Secretary  read  as  follows: 

New  Orleans,  La.,  Februarys,  1906. 
Hon.  0.  H.  Platt,  Washington,  D.  C. 

J>kAn  Sir:  The  subpoena  sent  to  the  Hon.  L.  P.  Paquet,  of  this  city,  was  received 
this  afternoon.    My  husband  has  been  seriously  ill  since  January  31,  and  it  is  onl^ 
to-day  that  we  can  safely  sav  that  he  is  mending  slowly.    The  doctor  states  that  it 
will  be  three  or  four  weeks  oefore  he  will  be  able  to  get  out.    I  herewith  hand  you  * 
the  attending  physician's  certificate,  which  speaks  for  itself. 
I  am,  very  respectfully, 

Mrs.  L.  P.  Paquet,  f4^  UrsuHne  avenue. 

New  Orleans,  Fdruary  8, 1906. 
To  whom  it  may  concern: 

This  is  to  certify  that  Judge  Louis  P.  Paquet  has  been  ill  since  Januarv  31,  1905, 
and  confined  to  bed.    While  he  is  steadily  improving,  it  will  be  three  or  four  weeks 
[before  he  can]  be  considered  cured. 
He  is  tiierefore  unable  to  leave  his  bed  or  room. 

A.  Maestri,  M.  D.. 
Attending  '^* 
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The  Presiding  Officer.  In  reply  to  the  telegram  which  was  sent 
by  the  Sergeant-at-Arnis  the  following  telegmm  from  Mrs.  Paquet 
has  been  received: 

The  Secretary  read  as  follows: 

[Telegram.] 

Nbw  Orleans,  La.,  February  10,  1906, 
Hon.  O.  H.  Plait, 

United  States  Senate,  WashingtoUj  D,  C; 

On  8th  instant  I  wrote  yoa  a  letter  inclosing  physician's  certificate  which  stated 
that  Judge  Paquet  had  been  ill  abed  since  January  31  and  was  still  in  the  same  con- 
dition, and  therefore  will  be  physically  impossible  for  him  to  go  to  Washington. 

Mrs.  L.  P.  Paquet. 

The  Presiding  Officer,  The  Presiding  Officer  desires  to  inquire 
whether  there  is  further  application  for  an  attachment  for  either  of 
these  witnesses?  It  is  prooable,  I  think,  that  Mr.  Durkee  will  start 
for  Washington. 

"Mr.  Manager  Palmer.  We  are  not  asking  now  for  an  attachment 
for  Mr.  Durkee.  We  shall  wait  until  another  meeting,  at  least,  before 
we  ask  it.     If  he  does  not  come,  we  will  ask  it  then. 

Mr.  HiGGiNS.  I  suggest  to  the  court  that  the  matter  of  the  applica- 
tion for  the  attachment  of  Paquet  be  postponed  until  the  end  of  the 
session  to-day. 

The  Presiding  Officer.  Such  order  will  be  taken,  if  there  be  no 
objection.     Are  the  managers  ready  to  proceed? 

Mr.  Manager  Palmer.  Mr.  President,  Mr.  B.  S.  Liddon  was  counsel 
for  the  plaintiffs  in  this  case  and  appeared  before  the  Judiciary  Com- 
mittee in  the  taking  of  the  testimony.  He  is  familiar  with  the  wit- 
nesses and  with  all  tne  facts  of  the  case,  and  the  managers  desire  that 
he  shall  be  allowed  to  be  in  the  Senate  Chamber  while  this  trial  is  pro- 
ceeding so  that  they  may  have  the  advantage  of  his  presence  ana  his 
counsel. 

The  Presiding  Officer.  What  is  the  name? 

Mr.  Manager  Palmer.  B.  S.  Liddon — Judge  Liddon.  Of  course, 
Mr.  President,  we  are  not  asking  that  he  shallappear  as  counsel.  We 
only  want  him  here  so  that  we  can  consult  witn  him  with  respect  to 
the  witnesses  if  we  need  him,  so  as  to  expedite  the  business  and  facili- 
tate the  progress  of  the  trial. 

The  Presiding  Officer.  Unless  objection  is  made  on  the  part  of 
the  Senate,  the  Presiding  Officer  will  grant  the  request.  If  any  Sen- 
ator objects,  the  Presiding  Officer  will  be  glad  to  hear  what  may  be 
said  on  the  subject.  The  request  is  granted.  The  managers  will  pro- 
ceed with  witnesses. 

Mr.  Manager  Olmsted.  Mr.  President,  the  witness  whom  we  had 
intended  calling  at  this  time  in  support  of  the  third  article  of  impeach- 
ment is  a  lady,  who  feels  very  nervous  about  undergoing  the  ordeal  of 
appearing  before  so  august  a  tribunal,  and  much  pressure  has  been 
made  upon  counsel  for  the  respondent,  as  well  as  upon  the  managers. 
So  we  have,  with  that  gallantry  common  to  both  sides,  entered  into  an 
arrangement  which  will  dispense  with  her  attendance.  I  think  the 
managers  would  much  prefer  that  she  be  here  in  person,  but  we  have 
agreed  that  the  following  deposition  or  statement,  questions  and 
answers,  submitted  to  and  made  by  her,  shall,  with  the  permission  of 
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the  President  and  of  the  Senate,  be  treated  with  like  effect  as  if  the 
witness  were  present  and  had  testified  to  the  same  before  the  Senate. 

Mr.  HiOGiNS.  We  have  no  objection. 

Mr.  Manager  Olmsted.  We  ask  that  the  paper  may  be  read. 

The  Pbesidino  Ofii^cer.  The  Chair  has  no  ooubt  that  the  managers 
and  counsel  may  stipulate  to  that  effect.  The  statement  referred  to 
will  be  read. 

The  Secretary  read  as  follows: 

Mrs.  Annie  E.  Russell,  having  been  duly  sworn,  testified  as 
follows: 

Direct  examination  by  Mr.  Manager  Olmsted: 

Q.  Where  do  you  live? — A.  Tyler,  Tex. 

Q.  How  long  have  you  been  there? — A.  About  twenty-two  years. 

Q.  You  are  engaged  in  running  a  hotel,  or  have  been,  or  a  boarding 
house  there? — A.  No,  sir. 

Q.  Have  not  at  all? — A.  No,  sir;  we  just  had  a  very  larg^  house, 
and  during  this  court  Mr.  Butler  came  and  asked  me  if  I  would  take 
some  of  the  judges  and  lawyers,  and  I  told  him  I  would.  We  had  a 
large  house  and  were  renting  the  rooms.  I  had  only  been  there  about 
two  years. 

Q.  That  was  at  Tyler? — A.  Yes,  sir. 

Q.  Did  Judge  Swayne  ever  board  with  you  there? — A.  Yes,  sir. 

Q.  Do  you  know  the  date? — ^A.  No,  sir;  I  did  not  make  any  memo- 
randum of  it,  but  it  was  during  that  trial  of  the  bank  there. 

Q.  In  the  United  States  court  room? — A.  Yes,  sir. 

Q.  Do  you  know  in  what  year  it  was? — A.  It  was  last  year. 

Q.  1903?— A.  Yes,  sir. 

Q.  Do  you  know  what  part  of  the  year — the  early  part  or  the  latter 
part? — A.  It  was  January,  as  well  I  can  recollect 

Q.  Do  you  know  how  long  he  stayed  with  you  ? — A.  From  the  begin- 
ning until  the  end.  I  did  not  keep  any  memorandum  of  it  at  all.  He 
was  there  from  the  time  the  court  opened  until  it  closed. 

Q.  You  do  not  know  how  long  ?  Could  not  approximate  the  time Y — 
A.  I  think  it  was  about  six  weeks  or  more;  I  am  not  sure  about  that. 

Q.  Do  you  know  what  rate  of  board  he  paid  you? — ^A.  Yes,  sir; 
$1.25  a  day. 

Q.  Did  that  include  lodging? — A.  Yes,  sir. 

Q.  That  included  table  lK>ara  and  lodging  ? — A.  Yes,  sir ;  everything. 

Q.  One  dollar  and  twenty -five  cents  a  day? — ^A.  Yes,  sir. 

Q.  In  the  early  part  of  the  year  1903  he  was  there  from  four  to  six 
weeks? — A.  He  was  there  during  the  whole  term  of  court.  I  find 
that  it  was  from  the  morning  of  the  12th  of  January,  1903,  to  Feb- 
ruary 16,  1903;  about  thirty-five  days. 

Q.  How  far  is  your  house  from  the  court-house — the  place  where 
Judge  Swayne  held  court? — A.  Lees  than  the  length  of  a  block.  Not 
over  a  minute's  walk. 

Q.  In  going  from  your  house  to  court  and  returning  to  your  house 
from  coi^  Old  Judge  Swayne  ride  or  walk? — A.     He  always  walked. 

Mr.  Manager  Olmsted.  Mr.  President,  the  witnesses  whom  we  had 
expe'cted  to  examine  to-day  in  further  support  of  the  first  three  arti- 
cles of  impeachment,  and  also  the  fourth  and  fifth  articles,  have  not 
yet  reached  Washington.     We  shall,  therefore,  have  to  proceed  with 
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tesdmony  in  support  of  the  sixth  and  seventh  articles,  relating  to  the 
subject  of  the  residence  of  the  respondent  within  the  district  for  which 
he  was  appointed;  and  under  the  arrangement  made  and  between  the 
managers  m  regard  to  the  matter,  the  witnesses  upon  that  point  will 
be  examined  by  Mr..  Manag^er  Perkins. 

Mr.  Manager  Perkins.  Mr.  President,  I  will,  if  it  would  be  more 
convenient  for  Senators,  stand  farther  back  from  the  witness,  with  the 
result  of  compelling  the  witness  to  speak  somewhat  more  distinctly 
than  if  I  stand  down  here.  I  am  subject  to  the  court,  of  course,  and 
will,  if  that  be  satisfactory,  examine  the  witnesses  here,  or  I  will  take 
a  place  farther  back,  as  Senators  may  prefer. 

The  Presiding  Officer.  Unless  there  be  some  reason  to  the  con- 
trary, the  Presiding  Officer  thinks  the  witness  should  stand  at  his  right 
here,  and  can  be  examined  by  the  manager  from  any  point  he  may 
choose  to  occupy. 

Mr.  Manager  Perkins.  Very  well,  sir. 

The 'Presidino  Officer.  What  witness  do  the  managers  desire 
called  first? 

Mr.  Manager  Perkins.  The  first  witness  we  desire  to  call  is  Mr. 
A.  H.  D'Alemberte. 

A.  H.  D'Alemberte,  sworn  and  examined. 

Mr.  Manager  Perkins.  Mr.  President,  I  will  first  take  the  liberty 
of  reading  from  the  articles  of  impeachment  what  is  contained  in  two 
sentences,  the  wording  of  the  statute  which  it  is  claimed  under  the 
sixth  and  seventh  articles  the  respondent  has  violated.     It  reads: 

A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Ever^  judge  shaU  reside  in  the  district  for  which  he  is  ap|)ointed,  and 
for  offending  agamst  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor. 

By  Mr.  Manager  Perkins: 

Q.  Where  do  vou  live! — A.  Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  About  thirty-five  years. 

Q.  Have  you  held  any  official  position  there! — A.  Yes,  sir;  that  of 
tax  collector  for  Escambia  County. 

Q.  Is  Pensacola  included  in  Escambia  County  I — A.  It  is  the  county 
seat. 

Q.  It  is  the  county  seat,  and  is  a  part  of  that  countj^?— A.  Yes,  sir. 

Q.  Have  you  been  tax  collector  for  the  entire  county  ? — A.  Yes,  sir. 

Q.  Were  you  such  tax  collector  from  1890  to  1903! — A.  I  was. 

Q.  During  that  entire  Deriod! — A.  Yes,  sir. 

Q.  And  as  such  tax  collector  you  have  on  the  rolls  the  names  of  all 
the  persons  whose  taxes  were  collected  in  that  county? — A.  1  do. 

Q.  And  collect  taxes  from  all  persons  whose  names  were  found  on 
those  rolls! — ^A.  All  whom  I  could  legally  collect  from. 

Q.  On  those  rolls  were  contained  the  names  of  pei*sons  assessed  for 
poll  taxes! — A.  Yes,  sir. 

Q.  How  are  the  names  of  persons  assessed  for  poll  taxes  in  the  State 
of  Florida  ascertained!  How  is  the  roll  made  up! — A.  It  is  made  up 
from  the  registration  books  so  far  as  the  assessor  can  obtain  the  correct 
names,  and  then  he  obtains  other  names  which  are  not  on  the  registra- 
tion books. 

Q.  What  names  are  contained  on  the  registration  books! — A.  The 
names  of  registered  voters. 
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Q.  All  those  who  appear  tx>  qualify  and  register  as  voters  have  their 
Dames  put  on  the  registration  books? — A.  Well,  it  does  not  necessarily 
follow  if  names  are  on  the  registration  books  that  they  are  qualified 
electors. 

Q.  But  unless  they-  are  on  the  registration  books  they  are  not 
electors? — A.  No,  sir. 

Q.  Can  anyone  vote  in  the  State  of  Florida  who  does  not  pay  a  poll 
tax? 

Mr.  HiGGiNS.  Is  not  that  a  matter  of  law  ? 

Mr.  Manager  Perkins.  Oh,  we  can  prove  the  statutes  if  necessary. 
But  there  is  no  question  about  it.  It  is  to  save  time  that  we  ask  the 
witness. 

The  Presiding  Officer.  The  Presiding  Officer  will  suggest  to  tlie 
managers  and  the  counsel  that  the  object  of  this  trial  is  to  get  at  the 
facts,  and  he  hopes  that  there  will  be  as  little  technicality  with  regard 
to  the  matter  of  examination  of  the  witnesses  as  is  possible. 

Mr.  Manager  Palmer.  That  is  our  endeavor,  Mr.  President. 

Mr.  Manager  Perkins  (to  witness).  You  may  answer  the  question, 
witness. 

The  Witness.  I  will,  if  you  will  just  repeat  the  question. 

Q.  (by  Mr.  Manager  Perkins).  Can  anyone  vote  in  the  State  of 
Florida  who  does  not  pay  a  poll  tax? — A.  Yes,  sir;  he  votes  if  under 
21  when  he  registers,  or  if  he  is  under  21  when  the  assessments  of  poll 
taxes  are  made  for  that  particular  year,  or  if  he  has  moved  into  the 
county  or  State  and  has  not  been  a  legal  resident  sufficiently  long  to 
pay  a  poll  tax. 

Q.  How  long  a  time  is  that? — A.  He  must  be  in  the  State  twelve 
months  and  six  months  in  the  county  in  order  to  register,  and  must  be 
a  resident  of  the  county  on  the  1st  day  of  Januar^^  to  be  liable  to  a  poll 
tax  for  that  year;  and  he  who  is  over  65  years  of  age  on  the  1st  day  of 
January  of  the  year  for  which  the  poll  tax  is  levied  is  exempt. 

Q.  In  reference  to  those  who  are  thus  exempt,  is  it  necessary  that 
they  should  have  a  certificate  of  registmtion  in  order  to  be  allowed  to 
vote? — A.  The  law  provides  that  the}'  should  obtain  such  certificate 
from  the  supervisor  of  registration. 

Q.  Showing  that  they  are  exempt  under  the  provisions  of  the  law? 
They  must  register  before  they  vote? — A.  Yes,  sir. 

Q.  You  collect  the  taxes  also  on  any  asses.sraent  against  personal 
property  in  the  county  for  which  you  are  the  collector  if — A.  The  poll 
tax  and  the  taxes  on  real  estate  and  personal  property. 

Q.  The  poll  tax,  personal  property,  and  real  estate? — A.  Yes,  sir. 

Q.  You  may  state  whether  from  1894  to  1902  any  tax  was  assessed 
against  or  collected  from  Charles  Swayne. — A.  No,  sir;  not  in  his 
name. 

Q.  Did  his  name  appear  on  the  rolls? — A.  No,  sir. 

Q.  When  did  you  first  collect  any  tax  in  that  county  from  Charles 
Swayne? — A.  On  the  2d  day  of  April,  1902. 

Q.  What  tax  wfis  that? — A.  A  tax  on  real  estate — on  unimproved 
real  estate. 

Q.  On  vacant  lots? — A.  Twenty  vacant  lots  in  a  solid  square,  known 
as  Square  240. 

Q.  Where? — A.  In  the  city  of  Pensacola,  Fla. 

Q.  In  whose  name  was  that  property  assessed? — ^A.  Benjamin  Hil- 
ton, of  East  Orange,  N.  J. 
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Q.  But  the  tax  was  paid  to  you  by  Charles  Swayne? — ^A.  Yes,  sir. 

Q.  Was  the  assessment  on  that  real  estate  subsequently  chang^? — 
A.  It  was. 

Q.  To  whose  name? — A.  L.  C.  Swayne. 

Q.  When  was  that  done? — A.  The  succeeding  year. 

Q.  Then,  at  any  time  during  the  period  of  which  you  speak  has 
Charles  Swayne  been  a  taxpayer  of  that  county  ? — A.  No,  sir. 

Q.  At  any  time  from  1900  to  1903  has  he  been  entitled  to  vote  in 
the  county? — A.  I  believe  not,  sir. 

Mr.  Manager  Perkins.  I  think  that  is  all. 

Cross-examined  by  Mr.  Higoins: 

Q.  What  is  your  full  name? — A.  Arthur  H.  D'Alemberte. 

Q.  Then  you  are  not  the  W.  A.  D'Alemberte  who  is  summoned  here 
as  a  witness? — A.  No,  sir;  that  is  mj'  brother. 

Mr.  Spooner.  Mr.  President,  I  should  like  to  submit  to  the  Presi- 
dent a  request  that  the  counsel  speak  a  little  louder. 

Q.  (By  Mr,  Higgins.)  Do  all  the  citizens  of  your  jurisdiction  who 
are  entitled  to  register  always  register? 

The  Witness.  Do  all  the  citizens  of  my  jurisdiction  entitled  to  regis- 
ter always  register? 

M  r.  liiGGiNS.  Yes,  sir. 

A-  1  think  not,  sir. 

Q.  Who  was  the  L.  C.  Swayne  to  whose  name  this  property  was 
transfeiTed?    A.  I  think  it  was  Lydia  C.  Swayne. 

Q.  Do  you  know  who  she  was? — A.  I  do  not,  sir.  I  presume  she 
was  Judge  Swayne's  wife. 

Q.   Judge  Swayne  paid  the  tax  for  Lydia  C.  Swayne? — A.  He  did. 

Q.    Is  it  still  on  your  tax  book? 

Tbe  Witness.  That  piece  of  property  ? 

Mr.  Higgins.  Yes,  sir. 

A.   Yes,  sir. 

Q.  Assessed  to  Lydia  C.  Swayne? — A.  Yes,  sir. 

Q.  The  taxes  been  kept  up  and  paid? — A.  Yes,  sir. 

Q.  Is  there  any  other  property  assessed  to  Mrs.  Swayne  besides 
that? — A.  1  think  there  is  a  piece  of  property,  about  two  lots,  or  three 
lots  and  a  half,  or,  maybe,  four  lots,  in  block  11,  Belmont  tract,  city 
of  Pensacola. 

Q.  Unimproved  property?— A.  No,  sir;  it  is  improved  property. 

Q.  What  is  it? — A.  A  residence. 

Q.  Do  you  know  whose  residence  it  is? — A.  It  is  assessed  in  the 
name  of  L.  C.  Swayne  for  1904,  which  is  the  first  year  it  has  been 
assessed  in  that  name. 

Q.  Before  that  in  whose  name  was  it  assessed? — A.  Judge  A.  C. 
Blount,  jr.  . 

Q.  Had  it  been  in  Judge  Blount's  name  long? — ^A.  A  good  many 
years. 

Mr.  Higgins.  That  is  all. 

Mr.  Culberson.  Mr.  President,  I  desire  to  submit  a  question. 

Mr.  Manager  Perkins.  1  would  state  that  there  are  one  or  two  other 
questions  that  I  desire  to  ask  after  the  Senator's  question  has  been 
asked. 

The  Presiding  Officer.  The  Senator  from  Texas  desires  the  ques- 
tion to  be  submitted  to  the  witness  which  will  be  read  by  the  Secre- 
tary. 
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Mr.  CDiiBEBSON.  My  question  may  be  withheld  until  the  manager  is 
through. 

Mr.  Manager  Perkins.  Very  well. 

Q.  (By  Mr.  Manager  Perkins.)  Mr.  D'Alemberte,  when  do  you  say 
this  property  was  first  assessed  in  the  name  of  Mrs.  L.  C.  Swayne — the 
house  and  lot? — A.  1904,  sir,  is  the  first  year  it  appears  on  the  tax  book 
in  L.  C.  Swayne's  name. 

Q.  During  all  these  years  that  you  have  been  collector  you  have 
yourself  been  present  in  Pensacolaf 

The  Witness.  Been  present  in  Pensacola? 

Mr.  Manager  Perkins.  All  of  the  time,  or  substantially  all  of  the 
time? 

A.  With  the  exception  of  a  week  or  ten  days'  absence;  yes,  sir. 

Q.  Do  you  know  Judge  Swayne  by  sight? — A.  Yes,  sir. 

Q.  Did  you  ever  see  mm  there  except  during  a  term  of  the  United 
States  court? — ^A.  I  did  not. 

Q.  You  did  not,  except  during  the  terms  of  the  United  States  court. 
DuringJ;hat  time  did  you  know  of  any  residence  that  Judge  Swayne 
had  in  Pensacola? — A.  None  that  I  know  of,  sir. 

Q.  None  that  you  know  of.  Were  you  well  acquainted  with  most 
of  the  people  of  the  city? — A.  Yes,  sir. 

Q.  You  nad  occasion  to  be  in  all  parts  of  the  city? — A.  Yes,  sir. 

Q.  You  knew  of  his  being  at  hotels  or  boarding  houses  during  the 
presence  of  the  court. 

Mr.  Higgins.  Mr.  President,  I  would  request  that  the  manager  do 
not  lead  his  witness.     It  is  perfectly  easy  to  avoid  it. 

Mr.  Manager  Perkins.  I  have  no  desire,  Mr.  President,  to  lead  the 
witness.  I  am  merely  calling  his  attention  to  what  he  has  once  before 
testified. 

Q.  (By  Mr.  Manger  Perkins.)  You  may  state  whether  or  not  you 
did  know  that  during  the  terms  of  the  court  Judge  Swayne  stayed  there 
at  hotels  or  boarding  houses  in  Pensacola. — A.  Yes,  sir. 

Mr.  Manager  Perkins.  That  is  all.     I  yield  to  the  Senator. 

Mr.  Higgins.  There  is  a  Question  to  be  read,  I  believe. 

The  Presiding  Officer.  The  Secretary  will  read  the  question  pro- 
pounded by  the  Senator  from  Texas  [Mr.  Culberson]. 

The  Secretary  read  as  follows: 

Q.  Do  you  know  whether  the  reepondent  ever  actually  voted  since  he  has  been 
Judge?    And  if  so,  state  where  and  when  did  he  vote. 

The  Witness.  Not  in  my  county,  sir. 

Mr.  Bacon.  Mr.  President,  I  have  a  question  which  I  desire  to  have 
propounded  to  the  witness. 
Tne  Presiding  Officer.  The  Secretary  will  read  the  question. 
The  Secretary  read  as  follows: 

Q.  Does  the  law  of  Florida  require  the  payment  of  a  poll  tax  from  each  male  citi- 
ssen  of  the  State  who  is  over  21  and  under  55  years  of  age? 

The  Witness.  Before  he  can  vote?  Yes,  sir;  it  requires  him  to  pay 
it. 

Mr.  Bacon.  I  will  amend  that  question  in  order  to  leave  no  doubt 
as  to  what  I  mean. 

Mr.  HoFKR^s.  While  the  Senator  is  amending  his  question,  I  desire 
to  present  a  question. 
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Mr.  Bacon.  Mr.  President,  I  have  amended  the  question  and  enlarged 
it  a  little,  so  as  to  cover  all  I  meant. 

The  PBEsmiNa  Offigeb.  The  Secretary  will  now  read  to  the  witness 
the  question  of  the  Senator  from  Greorgia  [Mr.  Bacon]  as  amended. 

The  Secretary  read  as  follows: 

Q.  Does  the  law  of  Florida  require  the  payment  of  a  poll  tax  from  each  male  citi- 
zen of  the  State  who  is  over  21  and  under  65  years  of  age,  without  reference  to  the 
question  whether  or  not  he  votes? 

The  Witness.  It  does;  yes,  sir. 

Mr.  Manager  Perkins.  What  is  the  witnesses  answer) 

Mr.  Manager  Clatton  and  Mr.  Manager  Smith.  The  answer  is 
'*yes." 

The  Presiding  Offioer.  Does  the  manager  desire  the  question  read 
again? 

Mr.  Manager  Perkins.  No,  sir. 

The  Presiding  Officer.  The  Senator  from  Illinois  [Mr.  Hopkins] 
propounds  a  question,  which  will  be  read  bv  the  Secretary. 

Mr.  Spooner.  I  ask  that  the  answer  of  the  witness  to  the  last  ques- 
tion may  be  again  read. 

Mr.  Manager  Olmsted.  Mr.  President,  if  permissible,  I  would  ask 
that  both  question  and  answer  be  read. 

Mr.  Spooner.  I  ask  that  the  answer  be  read. 

The  Presiding  Officer.  The  Reporter  will  read  the  answer  to  the 
question  propounded  by  the  Senator  from  Georgia  [Mr.  Bacon]. 

The  Reporter  read  the  answer,  as  follows: 

A.  It  does;  yes,  or, 

Mr.  Spooner.  Mr.  President,  does  the  manager  wish  the  question 
also  to  be  read? 

Mr.  Manager  Olmsted.  I  should'  like  to  ask  that  the  question  be 
again  read.  It  was  a  little  indefinite,  as  the  clerk's  back  was  toward 
us  when  it  was  read. 

The  Secretary  again  read  the  question  of  Mr.  Bacon,  as  follows: 

Q.  Does  the  law  of  Florida  require  the  payment  of  a  poll  tax  from  each  male 
citizen  of  the  State  who  is  over  21  and  onder  55  yean  of  age,  without  reference  to 
the  question  whether  or  not  he  voteel? 

The  Presiding  Offigeb.  The  answer  of  the  witness  is:  ^^  It  does; 
yes,  sir."  The  Senator  from  Illinois  [Mr.  Hopkins]  propounds  a  ques- 
tion, which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  Can  not  a  man  he  a  citizen  of  the  county  without  being  a  taxpayei^ 

Mr.  Hopkins.  Instead  of  '* citizen"  it  should  read  "resident." 
Mr.  Manager  Palmer.  Well,  Mr.  President,  we  do  not  want  to  be 
captious;  but,  in  the  opinion  of  the  managers,  that  is  a  question  of 
law,  not  of  fact.  I  suppose  we  have  a  right  to  object  to  a  Question  by 
a  Senator,  under  the  rule,  and  we  object  to  that  question,  it  is  a  mat- 
ter of  law,  and  I  do  not  suppose  the  witness  is  a  uiwyer. 

The  Presiding  Officer.  If  the  objection  is  insisted  upon,  the  Pre- 
siding Officer  thinks  that  the  question  is  improper,  for  th^  reason  that 
it  relates  to  a  matter  of  law;  but  the  Presiding  Officer  would  suggest 
that  this  examination  has  so  far  proceeded  upon  questions  of  law  very 


largely. 


HiOGiNS.  Exactly. 
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Mr.  Lodge.  Was  the  decision  of  the  Chair  that  the  question  might 
be  answered? 

The  Presiding  Officer.  The  Presiding  Officer  thinks  the  objec- 
tion must  be  sustained;  but  he  took  occasion  to  remark  that  the  exami- 
nation had  already  proceeded  very  far  with  the  witness  as  to  what  the 
law  was  in  Florida. 

Mr.  Lodge.  Mr.  President,  I  should  like  now  to  ask  for  a  ruling  on 
what  seems  to  me  a  very  important  matter.  Are  the  managers  for  the 
House  and  counsel  for  the  respondent  entitled  to  object  and  shut  out 
questions  asked  by  the  judges — Senators? 

The  Presiding  Officer.  Perhaps  not  in  the  technical  wav  in  which 
objections  are  made  in  court,  but  the  Presiding  Officer  thinks  that 
either  the  managers  on  the  part  of  the  House  or  the  counsel  for  the 
respondent  have  a  right  to  raise  the  question,  to  be  decided  by  the 
Presiding  Officer,  as  to  whether  evidence  is  admissible. 

Mr.  L^dge.  Whether  a  question  asked  by  a  Senator  is  competent? 
My  only  purpose,  Mr.  President,  is  to  k»ow  under  what  limitations 
we  are  acting. 

The  Presiding  Officer.  The  Presiding  Officer  does  not  at  this  time 
desire  to  make  any  binding  or  irreversible  rule,  but  if  such  a  case  can 
be  supposed  as  that  a  Senator  should  put  an  improper  or  inadmissible 
question  to  a  witness,  the  Presiding  Officer  thinks  that,  that  question 
being  raised,  he  would  have  a  right  to  rule  upon  it. 

Mr,  Hopkins.  Mr.  President,  on  the  question  raised  by  the  man- 
agers I  desire  to  be  heard  for  a  moment.  The  question  of  residence 
is  a  question  of  fact.     It  is  not  a  question  of  law. 

Mr.  Manager  Palmer.  In  order  to  settle  the  difficulty,  we  withdraw 
the  objection. 

The  Presiding  Officer.  The  objection  is  withdrawn,  and  the  wit- 
ness will  answer  the  question,  which  will  again  be  read. 

The  Secretary  read  as  follows: 

Can  not  a  man  be  a  resident  of  the  county  without  being  a  taxpayei? 

The  Witness.  Yes,  sir. 

Mr.  Bacon.  1  have  another  question  which  I  desire  to  propound  to 
the  witness. 

The  Presiding  Officer.  The  Secretary  will  read  the  question  sub- 
mitted by  the  Senator  from  Georgia. 

The  Secretary  read  as  follows: 

Haa  the  respondent  ever  paid  a  poll  tax  in  the  county  of  Escambia  since  the  wit- 
ness lias  been  the  tax  collector  of  the  county? 

The  Witness.  He  has  not.  I  should  like  to  correct  the  answer  to 
the  question  preceding  this. 

The  Presiding  Officer.  The  Secretary  will  again  read  the  question 
of  the  Senator  from  Illinois. 

The  Secretary  read  as  follows: 

Can  not  a  man  be  a  resident  of  the  county  without  l)ein<;  a  taxpayer? 

The  Witness.  If  he  is  there  on  the  Ist  day  of  January  the  poll  tax 
is  assessed  against  him,  and  under  the  rule  the  collector  is  supposed 
to  collect  it. 

I  should  like  to  have  that  answer  take  the  place  of  the  other  answer. 
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Reexamined  by  Mr.  Manager  Perkins: 

Q.  I  ask  the  witness  if  Judge  Swayne,  to  his  knowledge,  was  in  1900 
to  1903  a  resident  of  the  county  of  which  he  was  a  collector  and  in 
which  Pen^acola  is  situated) 

Mr.  HiGGiNS.  We  think  that  is  an  improper  question. 

Mr.  Manager  Perkins.  The  question  is  precisely  similar  in  charac- 
ter to  the  question  which  was  put  by  the  Senator  from  Illinois  [Mr. 
Hopkins]  and  which  the  witness  was  allowed  to  answer.  I  ask  him  a 
question  of  fact 

The  Presiding  Officer.  Will  the  manager  repeat  the  question? 

Mr.  Manager  Perkins.  I  ask  that  the  reporter  read  the  question. 
The  reporter  read  as  follows: 

Reexamined  by  Mr.  Manager  Perkins: 

Q.  I  ask  the  witness  if  Judge  Swayne,  to  his  knowledg;e,  was  in  1900  to  1903  a 
resident  of  the  county  of  which  he  was  collector  and  in  which  Pensacola  is  situated. 

The  Presiding  Officer.  What  is  the  objection? 

Mr.  HiGGiNS.  It  is  a  question  of  law.  We  have  no  obiection  to  the 
witness  stating,  but  every  desire  to  have  him  state,  every  fact  he  knows 
about  the  movements  or  the  residence  of  Judge  owayne,-or  where  he 
actually  or  bodily  was,  but  to  ask  a  mere  conclusion  of  law  is,  we 
think,  improper. 

Mr.  Manager  Perkins.  This  question  is  precisely  similar  in  charac- 
ter to  the  question  asked  by  the  Senator  from  Illinois  [Mr.  Hopkins] 
and  answered,  in  which  the  witness  was  asked  to  state  whether  a  man 
could  be  a  resident  under  certain  circumstances;  and  the  Senator  from 
Illinois  truly  remarked  that  the  question  of  residence  is  a  Question  of 
fact.  It  is  precisely  analogous  to  asking  him  whether  to  his  knowl- 
edge a  certain  man  wan  a  resident  of  a  certain  place.  I  can  see  no  dis- 
tinction between  the  questions,  nor  does  my  learned  friend  on  the 
other  side  see  any  difference. 

Mr.  HiGGiNS.  Oh,  yes.  It  is  competent  for  the  learned  manager 
to  ask  the  witness  where  the  respondent  stayed,  where  he  lived,  wnat 
house  he  occoupied,  anything  about  his  actual  movements  out  of  which 
the  question  oi  residence  would  be  established.  Residence  is  a  ques- 
tion Doth  of  fact  and  of  law,  and  it  is  as  to  that  mixed  question  and  as 
to  the  legal  result  from  it  that  the  learned  manager  has  asked  a  com- 
prehensive question.  It  is  a  question  to  be  asked  of  the  court  and  for 
the  court  in  the  end  to  decide. 

Mr.  Manager  Perkins.  Yes,  Mr.  President;  but  allow  me  to  sug- 

?est  that  what  the  managers  have  to  prove  in  this  case  is  a  negative. 
Ve  are  not  to  prove  as  a  matter  of  fact  that  the  respondent  was  a 
resident.  We  have  to  prove  that  he  was  not  a  resident.  How  can  a 
negative  be  proved  except  by  proving  as  best  we  can  from  those  who 
live  there  the  fact  that  the  alleged  resident  was  not  there.  We  do 
not  prove  affirmative  acts.  We  prove  negative  acts.  Not  what  he 
did,  not  that  he  was  there,  but  that  he  was  not  ttiere.  How  other- 
wise can  a  negative  ever  be  proved  than  by  negative  facts? 

The  Presiding  Officer.  The  question  is.  Was  the  respondent,  to 
the  witness'  knowledge,  a  resident  of  Pensacola?  The  witness  may 
answer  the  question. 

The  Witness.  To  my  knowledge,  he  was  not. 

Q.  (By  Mr.  Manager  Perkins.)  Was  Judge  Swayne  a  resident  of 
Pensacola  during  that  time? — A.  So  far  as  I  know 
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Mr.  Thurston.  Wait  a  moment. 

Mr.  President,  we  object  to  the  question.  We  agree  with  the  man- 
agers that  they  are  required  to  prove  a  negative,  but  the  only  way  in 
which  they  can  prove  that  Judge  Swayne  was  not  a  resident  of  that 
district  is  to  follow  him  as  far  as  they  can,  and  they  can  follow  him 
every  daj'  of  every  year  and  show  where  he  was,  show  where  his  fam- 
ily was,  show  how  much  of  the  time  he  was  in  the  district,  how  much 
of  it  out  of  the  district,  whether  he  lived'there,  where  he  lived  there, 
where  he  lived  elsewhere,  and  what  his  movements  were  all  the  time; 
and  it  is  for  the  Senate  as  a  court  to  answer  the  question  when  the  facts 
are  shown  as  to  whether  or  not  he  was  a  resident  of  the  district. 

Mr.  Manager  Perkins.  Mr,  President,  with  great  respect  to  my 
learned  adversary,  while  doubtless  it  is  for  the  Senate  to  say  whether 
or  not  he  was  a  resident,  the  evidence  we  offer  is  entirely  competent. 
It  is  for  the  Senate  to  pass  upon  its  weight.  If  we  seek  to  show  that 
a  man  is  not  a  resident  of  the  city  of  W^hington,  we  are  not  obliged 
to  follow  him  to  the  North  Pole  or  the  South  Pole.  It  is  enough  for 
us  to  show  that  he  has  not  been  in  the  city  of  Washington.  That  proves 
our  case.  He  can  show  where  he  was,  and  the  court  will  give  to  it 
such  weight  as  it  may  attach.  We  do  not  have  to  show  where  he  was, 
except  that  he  was  not  in  the  place  where  we  allege  he  was  a  nonresi- 
dent. That  surely  is  evidence  and  competent  evidence,  Mr.  President, 
and  the  weight  of  it  is  to  be  passed  upon  by  the  court  as  is  true  of  all 
conmetent  evidence. 

Mr.  Thurston.  Mr.  President,  we  are  not  objecting  to  their  asking 
this  witness  whether  or  not  in  any  particular  year,  month,  week,  or 
day  Judge  Swayne  was  in  Pensacola.  That  would  be  a  proper  ques- 
tion. It  would  ask  for  a  fact.  But  they  are  asking  for  a  conclusion 
which  can  only  result  from  the  consideration  of  many  facts  related  to 
the  law. 

The  Presiding  Officer.  The  witness  is  asked  really  for  his  opinion 
whether  Judge  Swayne  was  a  resident  at  a  certain  place.  If  this  wit- 
ness can  be  so  asked,  any  number  of  witnesses  can  be  asked  the  ques- 
tion, and  the  decision  of  it  would  then  depend  upon  the  opinion  of 
witnesses. 

The  question  of  residence  is  one  of  mixed  law  and  fact,  and  must  be 
dttermmed,  as  the  Presiding  Officer  thinks,  by  the  Senate  upon  the 
proved  circumstances  and  facts  of  the  case  and  not  upon  the  opinion 
of  witnesses  resident  in  that  part  of  the  country.  So  the  question  is 
excluded. 

Mr.  Manager  Perkins.  We  have  nothing  further  to  ask  of  this  wit- 
ness, Mr.  President. 

Mr.  Daniel.  Mr.  President,  the  question,  it  seems  to  me,  is  a  double 
one.  It  may  mean.  Did  the  party  actually  reside  there?  or  it  may 
mean,  Did  he  legally  reside  there?  If  it  is  in  order  to  make  that  sug- 
gestion to  the  Chair,  I  beg  leave  to  do  so.  It  is  capable  of  a  double 
interpretation. 

The  Presiding  Officer.  The  Chair  has  already  ruled  on  it. 

Mr.  Daniel.  In  one  interpretation  it  may  be  correct,  and  in  another 
it  may  be  wrong. 

The  Presiding  Officer.  Is  there  anything  more  required  of  this 
witness? 

Mr.  Manager  Perkins.  Not  from  me. 
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Cross-examined  by  Mr.  Higgins: 

Q.  You  are  the  tax  collecter  of  Pensacola,  and  have  been  for  a  num- 
ber of  years? — A.  Yes,  sir;  of  Escambia  County. 

Q.  Is  it  or  not  a  part  of  your  duty  to  make  out  the  list  of  taxables? — 
A.  It  is  not  my  duty,  sir. 

Q.  Who  does  make  out  that  list? — ^A,  The  tax  assessor. 

Q.  Of  course  he  makes  an  assessment  of  all  property,  real  and 
personal,  for  taxation.  Does  he  also  make  a  list  of  taxables  for  the 
poll  tax? — A.  He  does. 

Q.^  Does  he  tax  all  persons,  or  only  all  male  persons? — ^A.  All  who 
are  liable  for  the  poll  tax. 

Q.  "All  who  are  liable."    Is  that  all  residents  above  21? — A.  Yes. 

Q.  And  under  the  age  of  55, 1  understood  you  to  say? — A.  Between 
21  and  55. 

Q.  When  that  tax  list  is  made  out,  does  it  become  your  duty  to 
collect  those  taxes? — A.  It  does. 

Q.  Do  you  wait  upon  the  option  of  the  taxable  to  pay  his  tax,  or 
do  you  collect  it  from  him  whether  he  is  willing  or  unwilling? — A.  I 
wait  until  the  expiration  of  the  time  which  the  law  allows  him  to  pay 
voluntarily,  and  if  he  does  not  pay,  then  I  force  the  collection  by 
attachment. 

Q.  Did  you  ever  collect  any  poll  tax  from  Judge  Swayne? — A.  I 
never  did. 

Q.  You  never  collected  any  from  him? — A.  I  did  not. 

Q.  He  was  not  assessed  for  poll  tax? — A.  He  was  not. 

Q.  Do  you  know  what  his  age  is? — A.  I  do  not. 

Q.  Did  you  know  what  his  age  was  then? — A.  I  did  not. 

Q.  You  have  said  that  when  the  court  was  not  in  session  he  did  not 
remain  in  Pensacola;  or  substantially  that,  as  I  recollect. — A.  To  my 
knowledge,  he  did  not. 

Q,  What  is  your  knowledge? — A.  Only  in  a  general  way. 

Q.  Then,  if  it  is  only  in  a  general  way,  why  did  you  give  that 
answer  to  the  question? — A.  I  gave  that  answer  to  the  question  to  the 
best  of  my  knowledge  and  belief. 

Q.  What  is  your  knowledge? — ^A.  That  he  was  not  a  resident  there. 

Q.  You  say  he  was  not  there  except  during  court.  Do  you  know 
where  he  went  when  court  was  over  f— A.  I  do  not. 

Q.  Did  you  ever  see  him  oflf  or  on  the  train  going  away? — A.  I  do 
not  go  to  the  depot  to  watch  what  people  go  away. 

Mr.  HiGGiNS.  I  am  not  asking  the  reasons.     Answer  my  question. 

A.  I  did  not. 

Q.  (By  Mr.  Higgins.)  Did  you  keep  any  watch  on  his  movements  ? — 
A.  I  did  not. 

Q.  Did  you  do  it  through  anybody  else? — A.  I  did  not. 

Q.  Then  if  you  do  not  snow  what  his  movements  were,  how  could 
you  say  he  was  not  in  Pensacola  after  a  term  of  court,  for  either  a 
short  or  a  long  time? — A.  Only  from  what  others  had  said. 

Q.  Then  it  was  only  hearsay? — A.  That  is  all. 

Q.  And  not  from  any  knowledge  of  your  own?  [A  pause.]  What 
is  your  answer? 

The  Witness.  I  did  not  answer  the  question.  I  did  not  think  it  was 
a  Question,  and  I  did  not  answer  it. 

Mr.  Higgins.  I  ask  the  reporter  to  read  the  question  and  the  pre- 
ceding question  and  answer. 
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The  reporter  read  as  follows: 

Q.  Then  it  was  only  hear8av?~A.  That  is  all. 

Q.  And  not  from  any  knowledge  of  your  own?    [A  pause.]    What  is  your  answei^ 

Q.  (By  Mr.  Higgins.)  And  your  statement,  not  from  any  knowledge 
of  your  own,  is  that  he  did  not  remain  in  Pensacola  after  the  term  of 
court  was  over? — A.  Yes,  sir. 

Q.  What  is  your  answer? — A.  I  do  not  know  whether  he  stayed 
there  or  not. 

Q.  I  did  not  hear  distinctly  as  to  the  time  when  you  say  he  did  reside 
in  Pensacola,  within  your  knowledge? — A.  I  have  not  said  so. 


Q,  So  far  as  you  know,  then,  he  never  did? 


he  Witness.  Become  a  legal  resident? 
Mr.  Higgins.  I  mean  to  say,  is  there  any  house  he  ever  occupied  or 
lived  in  there? 
The  Witness.  To  my  knowledge  ? 
Mr.  Higgins.  Yes. 
A.  No,  sir. 

.Q.  You  have  no  knowledge  on  that  subject,  then? — A,  No,  sir, 
Mr.  Higgins.  That  will  do. 

Reexamined  by  Mr.  Manager  Perkins: 

Q.  When  Judge  Swayne  was  present  holding  court,  did  you  see 
him? — A.  On  the  street;  yes,  sir. 

Q.  Did  you  ever  see  him  on  the  street  or  elsewhere  when  the  United 
States  court  was  not  in  session  ? — A.  1  think  not,  sir. 

Mr.  Higgins.  Mr.  President 

Mr.  Manager  Perkins.  Wait  until  I  get  through  my  question. 

Mr.  Higgins.  I  wish  to  say  this,  Mr.  President,  will  not  the  learned 
counsel  kindly  refrain  from  leading  his  witness 

Mr.  Manager  Perkins.  I  am  not  leading  him. 

Mr.  Higgins.  So  as  to  have  the  witness  answer  the  question  "yes" 
or  "no,"  categorically. 

Mr.  Manager  Perkins.  I  am  not  leading  him.  Most  questions  can 
be  answered  "yes"  or  "  no,"  and  that  usuauy  is  the  best  way  to  answer 
a  question. 

Q.  (By  Mr.  Manager  Perkins.)  Were  you  about  the  streets  and 
about  the  hotels  and  about  the  court-house  at  times  when  the  United 
States  court  was  not  in  session? — A.  Only  on  the  streets. 

Q.  On  the  streets?— A.  Yes,  sir. 

Q.  Were  you  in  Pensacola  most  of  the  time? — A.  Yes,  sir. 

Q.  Did  you  chance  to  pass  on  the  street  Judge  Charles  Swayne  at 
any  of  those  times  when  the  court  was  not  in  session? — A.  I  think  not 

Mr.  Manager  Perkins.  That  is  all. 

The  Presiding  Officer.  Who  is  the  next  witness? 

Mr.  Manager  Perkins.  Call  Mr.  Northruj). 

Mr.  Manager  Palmer.  While  the  witness  is  coming  1  wish  to  sub- 
mit to  the  President  the  authority'  on  which  I  objected  to  the  question 
asked  by  the  Senator  from  Illinois  fMr.  Hopkins].  It  is  a  ruling 
made  by  Chief  Justice  Chase  in  the  trial  of  Andrew  Johnson,  and  is 
to  be  found  in  the  second  volume  of  the  Congressional  Globe,  at  pages 
166,  169,  and  170,  where  it  was  decided  that  the  managers  had  a  right 
to  object  to  a  question  asked  by  a  Senator. 

I  merely  call  attention  to  the  authority  to  show  that  1  whs  not 
objecting  without  some  reason. 
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The  Presiding  Officer.  The  Presiding  OflScer  made  no  different 
ruling  from  that  which  has  been  cited,  I  think. 

William  H.  Northrup  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  About  twenty  years. 

Q.  Where  did  you  live  before  that? — A.  I  followed  the  sea.  I  made 
my  home  in  Rhode  Island  previous  to  that. 

Q.  You  lived  there? — A.  At  Narraransett  Pier,  R.  I. 

Q.  Do  you  hold  any  position? — A.   Yes,  sir. 

Q.  What  position  ? — A.  I  am  the  postmaster  at  Pensacola. 

Q.  How  long  have  you  been  the  postmaster  at  Pensacola? — A.  I 
was  appointed  on  the  7th  of  March,  1903. 

Q.  Appointed  by  whom? — A.  By  the  President. 

Q.  You  have  been  postmaster  since? — A.  Yes,  sir. 

Q.  And  still  are?  Do  you  know  Judge  Charles  SwayneV — A. 
Yes,  sir. 

Q.  Have  3'ou  known  him  many  years? — A.   Yes,  sir. 

Q.  When  did  you  first  know  him? — A.  In  Pensacola. 

Q.  When?— A.  About  1890,  I  think. 

Q.  Did  he  at  any  tinje  board  with  you? — A.  Yes,  sir;  he  boarded 
at  mv  house. 

Q.  You  had  a  boarding  house  in  Pensacola? — A.  Yes,  sir. 

Q.  Down  to  what  time  did  you  keep  that  boarding  house? — A. 
Down  to  1898,  or  about  that  time. 

Q.  During  what  years  did  Judge  Swayne  board  with  you? — A. 
From  1891  to  about  1896. 

Q.  During  what  periods  of  the  year  in  those  years  was  he  at  your 
house? — A.  He  was  there  at  the  fall  term  of  the  court  and  the  spring 
or  summer  term.  Whenever  the  court  was  in  session,  he  was  at  my 
house. 

Q.  What  time  was  the  fall  term  held? — A.  I  do  not  remember. 

Q.  About? — A.  October  or  November;  something  like  that. 

Q.  At  what  time  was  the  spring  term  held;  about  when? — ^A.  In 
March,  or  about  that  time. 

Q.  Do  you  know  of  his  stopping  at  any  other  place  in  Pensacola 
between  1891  and  1896? — A.  No,  sir;  I  do  not  remember  where  he  did 
stop. 

Q.  That  was  not  the  question.  Do  you  know  whether  he  stoppe<l 
anywhere  except  with  you? — A.  No,  sir;  I  do  not  remember. 

Q.  You  do  not  remember? — A.  No,  sir. 

Q.  You  do  not  remember  that  he  stopped  anywhere  else? — A.  No, 
sir;  I  do  not  remember  whether  he  stopped  anywhere  else  or  not. 

Q.  Have  you  any  recollection  of  any  other  place  at  which  he  did 
stop? — A.  Yes,  sir;  I  know  that  he  stopped  at  the  Escambia  Hotel. 

Q.  Yes;  but  prior  to  1896? — A.  No,  sir;  1  do  not  remember;  1  do 
not  know. 

Q.  When  did  he  first  stop  at  the  Escambia  Hotel,  to  your  knowl- 
edge?— A.  I  do  not  remember,  sir.     I  can  not  tell  you. 

Q.  Do  you  remember  whether  or  not  it  was  subsequent  to  his  stop- 
ping with  you? — A.  I  think  it  was  after  1896. 

Q.  Do  I  understand  j^ou  to  say  he  never  stopped  with  you  after 
1896? — A.  I  am  not  positive  as  to  that;  I  do  not  think  he  did. 
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Q.  That  is  your  recollection.  Now,  you  may  state  how  long  Judge 
Swayne  stopped  in  Pensacola  during  those  years. — A.  I  do  not  know 
how  long  he  stopped. 

Q.  How  long  did  he  stop  with  you? — A.  He  stopped  at  my  house 
during  the  term  of  court,  the  different  times  when  it  was  held  there. 

Q.  Did  he  stop  there  at  any  other  times  than  during  the  terms  of 
court? — A.  No,  sir. 

Q.  When  did  he  arrive? — A.  He  arrived  there  usually  on  the  night 
before  opening  court. 

Q.  The  night  before  opening  court? — A.  Yes,  sir. 

Q.  When  did  he  leave? — A.  He  left  as  soon  as  the  court  was 
adjourned. 

Q.  During  those  years  did  you  know  of  his  being  in  Pensacola  any 
time  except  when  the  court  was  in  session? — A.  No,  sir. 

Q.  You  have  lived  in  Pensacola  for  many  years? — A.  Yes,  sir. 

Q.  Are  you  largely  acquainted  with  the  residents? 

The  Witness.  With  the  residence  portion  ? 

Q.  With  the  residents  of  Pensacola? — A.  Yes,  sir. 

Q.  How  large  a  place  is  it? — A.  Something  between  twenty  and 
twenty-five  thousand. 

Q.  What  room  did  Judge  Swayne  take  when  he  boarded  at  your 
house? — A.  He  took  any  room  that  was  vacant. 

Q.  He  took  any  room  that  was  vacant? — A.  Yes,  sir. 

Q.  In  the  same  way  that  any  other  boarder  who  came  there? — A. 
Yes,  sir. 

Q.  Did  he  pay  for  any  room  in  your  house  except  when  he  was 
present? — A.  No,  sir. 

Q.  When  he  went  away  did  he  leave  in  your  house  any  of  his  per- 
sonal effects? — A.  Not  that  I  know  of. 

Q.  What  was  done  with  his  room  when  he  vacated  it? — A.  Some 
one  else  generally  got  it. 

Q.  Dia  you  ever  have  any  talk  with  Judge  Swayne  with  reference 
to  buying  a  house  in  Pensacola? — Yes,  sir. 

Q.  When  was  that?— A.  I  think  it  was  along  about  1896  or  1897. 

Q.  1896  or  1897?— A.  Yes,  sir. 

Q.  You  may  state  what  he  said  in  reference  to  that  matter,  about 
the  house  he  wanted. — A.  He  described  such  a  house  as  ho  wanted, 
and  I  took  him  in  a  buggy  with  me  at  one  time,  and  we  drove  around 
the  city  to  see  if  he  could  locate  a  house  that  would  suit  him. 

Q.  Will  you  state  what  he  said  as  to  the  kind  of  house  he  wanted? — 
A.  He  said  he  wanted  a  house  with  large  parlors.  He  wanted  a  iO-f  oot 
parlor,  was  one  thing.  He  wanted  a  tile  bathroom  and  a  hard-wood 
library— such  a  house  as  that. 

Q.  Were  there  any  houses  of  that  kind  in  Pensacola  that  you  knew 
of? — A.  Not  at  that  time;  no,  sir. 

Q.  You  are  pretty  well  acquainted  with  the  houses? — A.  Yes,  sir. 

Q.  Did  you  at  one  time  look  at  a  house  there  with  Judge  Swayne? — 
A.  Well,  I  rode  around  in  mv  buggy  with  him,  but  I  did  not  go  into 
any  of  the  houses.     I  pointed  out  tne  houses  that  could  be  bought. 

Q.  Was  there  a  house  opposite  to  you  that  was  for  sale? — ^A.Yes,  sir. 

Q.  Whose  house  was  that? — A.  It  belonged  to  Charley  Wilson,  a 
place  called  "Winter  Rest." 

Q.  When  was  it  that  that  house  was  for  sale? — A.  In  1896  or  1897. 

Q.  What  sort  of  a  house  was  that? — A.  It  was  a  fine  house.  It  cost 
^16,000, 1  understand. 
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Q.  You  may  state  whether  or  not  that  house  had  parlors  40  feet 
long. — A.  It  had  a-  parlor  40  feet  long,  but  it  had  pillars  which 
obstructed  the  parlor. 

Q.  What  did  Judge  Swa^e  say  about  the  pillars? — A.  He  did  not 
say  anything  about  those  pillars,  but  he  described  a  parlor  that  would 
be  unobstructed  40  feet  long. 

Q.  He  wanted  a  parlor  40  feet  long  without  any  obstruction? — ^A. 
Yes,  sir. 

Q.  In  this  house  it  was  obstructed  by  pillars? — A.  Yes,  sir;  by 
pillars. 

Q.  Do  you  know  whether  he  went  into  that  house,  or  do  you  not 
know? — A.  No,  sir;  I  do  not  know  that. 

Q.  Have  you  any  knowledge  of  Judge  Swayne's  going  into  any 
other  house  that  you  pointed  out  to  him? — A.  No,  sir. 

Q.  What  did  he  say  when  you  pointed  out  any  of  these  houses? 
Do  you  remember? — ^A.  No,  sir;  I  do  not  remember. 

Q.  You  do  not  remember  what  he  said?  You  do  remember  that  he 
did  not  go  in  to  examine  the  houses? — A.  He  did  not  go  in  to  examine 
any  houses. 

Q.  You  were  well  acquainted  with  Pensacola  during  all  these  years  ? — 
A.  Yes,  sir. 

Q.  Were  there  houses  for  sale  in  Pensacola? — A.  Yes,  sir. 

Q.  And  houses  to  rent  in  Pensacola? — A.  Yes,  sir. 

Q.  Plenty  of  them? — A.  I  do  not  know  about  that  There  were 
houses  to  rent  and  houses  for  sale — always  have  been. 

Q.  How  many  houses  did  you  point  out  to  Judge  Swayne  that  were 
for  sale? — ^A.  Four. 

Q.  What  sort  of  houses  were  those? — A.  They  were  nice  houses. 

Q.  Was  there  plenty  of  vacant  land  and  vacant  lots  in  Pensacola? — 
A.  Yes,  sir. 

Q.  And  still  are,  I  presume? — A.  And  still  are;  yes,  sir;  acres  of 
them? 

Q.  On  which  it  would  be  possible  to  build  a  house? — A.  It  would 
be;  yes,  sir. 

Q.  Lots  in  a  good  part  of  the  town? — A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  Judge  Swayne  finally  bought  a 
house  in  Pensacola? — A.  He  did. 

Q.  When  was  that?— A.  I  think  that  was  in  1902  or  1908. 

Q.  A  house  that  belonged  to  Mr.  Blount? — A.  Yes,  sir;  it  belonged 
to  Judge  Blount. 

Q.  How  long  had  that  house  been  in  the  city? — A.  About  eight 
years;  perhaps  eight  or  nine  years. 

Q.  Have  you  ever  been  in  the  house? — A.  No,  sir. 

Q.  What  sort  of  a  house  was  that? — A.  Well,  it  is  a  one-story, 
comfortable  house. 

Q.  A  one-story  house? — A.  Not  a  very  pretentious  house. 

Q.  A  smaller  house  than  the  house  you  showed  him? — A.  Yes,  sir. 

Q.  From  its  outside  dimensions,  would  you  think  that  was  a  house 
that  contained  a  40-foot  parlor? — A.  I  should  think  not. 

Q.  There  would  not  be  room  for  it  in  that  house, -would  there? — A. 
No,  sir. 

Q.  Now,  down  to  1896  did  you  ever  see  Judge  Swayne  in  Pensacola 
except  during  the  periods  when,  as  you  understood,  the  United  States 
court  was  in  session? 
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Mr.  HiGGiNS.  Mr.  President,  I  should  like  to  have  that  question 
read. 

Mr.  Manager  Perkins.  Very  well;  let  it  be  read. 

The  Presiding  Officer.  The  question  will  be  read  by  the  stenogra- 
pher. 

The  question  was  read  by  the  reporter,  as  follows: 

Now,  down  to  1896  did  you  ever  see  Judge  Swayne  in  Pensaoola  except  during  the 
periods  when,  as  you  understood,  the  United  States  court  was  in  session? 

Mr.  Manager  Perkins.  Is  there  any  objection  to  it? 

Mr.  HiGOiNS^  It  is  very  close  to  a  leading  question,  but  we  will 
withdraw  any  objection  to  it. 

Mr.  Manager  Perkins.  I  do  not  think  it  is  leading  at  all. 

The  Presiding  Officer.  The  witness  may  answer. 

The  Witness.  No,  sir;  I  do  not  remember  of  seeing  him  there  at 
any  other  time. 

Q.  (Bv  Mr.  Manager  Perkins.)  Have  you  seen  Judge  Swayne  in 
Pensacofa  since  18961 — A.  Yes,  sir. 

Q.  At  what  times  have  you  seen  him  there? — A.  At  different  times 
when  he  was  holding  court  and  at  other  times.  He  has  been  residing 
there  since  1902,  1  tnink. 

Q.  Has  he  been  residing  there  since  this  house  was  bought  of 
Blount? — A.  Yes,  sir. 

Q.  Since  that  time,  whenever  that  was? — A.  Yes,  sir;  he  resided 
there  since  then. 

Q.  And  you  do  not  know,  do  you,  whether  that  purchase  was  in  the 
spnng  of  1902  or  the  spring  of  1903? — A.  I  do  not  know. 

Q.  Now,  when  Judge  Swayne  stayed  with  you  did  he  have  any  of 
his  family  with  him? — A.  He  did  at  times;  yes,  sir. 

Q.  Whom  ? — A.  He  had  his  son  and  daughter,  his  mother,  and  his 
wife  there. 

Q.  How  many  times?— A.  On  one  or  two  occasions. 

Q.  On  one  or  two  occasions? — A.  Yes,  sir. 

Q.  How  long  were  they  there? — A.  A  very  short  period. 

Q.  A  few  days? — A.   xes,  sir;  a  few  days. 

Q.  Do  you  remember  what  was  the  occasion  when  his  wife  was 
there? — A.  No,  sir;  I  do  not. 

Q.  You  do  not  remember  about  that? — A.  No,  sir. 

Q.  Did  they  leave  when  he  left? — A.  Yes,  sir. 

Q.  How  many  days  in  the  3'ear.  or  about  how  many  days  is  it  your 
lecoUection,  that  Judge  Swayne  stopped  with  you  during  each  year 
from  1892  to  1896?  About  how  long?— A.  Well,  it  was  during  the 
term  of  the  court. 

Q.  How  long  was  that? — A.  I  think  from  two  weeks  to  four  weeks. 
I  think  the  court  usually  held  from  two  to  four  weeks. 

Q.  About  what  was  the  entire  time  that  he  stayed  with  you  in  anj 
one  year,  to  the  best  of  your  recollection? — A.  Well,  I  should  put  it 
at  six  weeks. 

Q.  Will  you  say  that  he  did  not  exceed  six  weeks  in  any  one  year,  to 
the  best  of  your  recollection? — A.  Yes,  sir. 

Q.  Did  vou  notice  any  difference  between  1892  and  1893  and  1895  and 
1896  in  reference  to  Judge  Swayne's  stays  at  Pensacola? — A.  Yes,  sir. 

Q.  What  difference?  A. — I  noticed  that  he  has  been  there  a  great 
deal  more  since  1900  than  he  was  previous  to  that  time. 

Q.  But  that  was  not  the  question  I  asked.     Just  notice,  witness,  and 
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get  your  dates  right.  You  say  he  has  been  there  more  since  1900? — 
A.   X  es,  sir. 

Q.  Was  there  any  difference  in  his  stays  at  your  house  between  1892 
and  1896,  when  he  was  staying  at  your  house? — A.  No,  sir;  it  was 
about  the  same  thing. 

Q.  It  was  just  Sihout  the  same  during  those  five  years? — A.  Just 
about  the  same  thing. 

Q.  Have  you  held  any  other  o£Sces  in  Pensacola  since  1890  than 
postmaster? — A,  I  have  been  city  councilman,  mayor  of  the  xjity,  and 
on  different  boards — city  boards. 

Q.  Then  you  held  different  official  positions  between  1890  and  1900  ? — 
A.  Yes,  sir. 

Q.  How  long  a  portion  of  the  time  have  you  been  in  Pensacola  from 
1892  to  1900? — A.  A  greater  portion;  nearly  all  the  time. 

Q.  Nearly  all  the  time? — A.  Nearly  all  the  time;  yes,  sir. 

Q.  You  may  state  whether  or  not  Judge  Swayne  left  any  directions 
with  you  in  reference  to  forwarding  letters  after  the  spring  term  or 
any  term. — A.  I  do  not  remember  as  to  letters.  He  left  me  his 
address,  at  one  time  at  Guyencourt,  at  another  time  at  Wilming- 
ton, Del. 

Q.  When  did  he  leave  you  the  address  at  Guyencourt? — A.  Well, 
it  must  have  been  along  in  1893,  1894. 

Q.  1893  or  1894?— A.  Yes,  sir. 

Q.  He  left  you  that  address  when  he  left  your  house? — A,  Yes,  sir. 

Q.  And  when  did  he  leave  you  the  address  at  Wilmington,  Del.  ? — 
A.  That  was  about  1900. 

Q.  About  1900?— A.  I  think  so. 

Q.  Was  that  after  he  had  ceased  to  board  with  you? — A.  Yes,  sir. 

Q.  It  was  subsequent  to  that? — A.  Subsequent  to  that;  yes,  sir. 

Q.  That  he  gave  you  his  address  at  Wilmington,  Del.  ? — A.  Yes, 
sir. 

Q.  What  time  of  year  was  that? — A.  I  do  not  remember  what  time 
of  vear  it  was. 

Q.  Do  I  understand  you  to  say  that  you  do  or  do  not  rememl)er 
whether  Judge  Swayne  left  any  adaress  as  to  where  his  mail  should  be 
forwarded? — A.  He  did  not  leave  any  address  as  to  his  mails;  that  id, 
not  to  me  as  postmaster,  but  he  gave  me  his  address  when  he  left  there 
along  in  1893  or  1894  at  Guyencourt,  and  about  1900  he  gave  me 
another  address,  Wilmington,  Del. 

Q.  Was  the  address  given  you  at  Guyencourt  in  1893  and  1894 
changed  down  to  1900? — A.  I  do  not  remember  of  its  being  changed 
at  all. 

Q.  I  thought  you  said  that  about  1900  he  gave  his  address  at 
Wilmington  ?— A.  Yes,  sir;  1900. 

Q.  Had  there  been  any  change  in  the  Guyencourt  address  from  the 
time  he  gave  it  to  you  until  he  gave  you  the  Wilmington  address? — A. 
Noj  sir. 

Q.  Did  he  ever  give  you  any  other  address? — A.  No,  sir, 

Mr.  Manager  Pebkins.  I  think  that  is  all. 

Mr.  Blackburn.  I  desire  to  ask  the  witness  a  question. 

The  Presiding  Officer.  The  question  will  be  read. 

The  Secretary  read  as  follows: 

What  rate  of  board  did  Judge  Swayne  pay  whilst  a  boarder  in  your  house? 
S.  Poc.  194,  5S-3 8 
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Mr.  Manager  Pebkins.  Will  the  Secretary  kindly  read  that  again! 

The  Secretary  again  read  the  question. 

Mi^  FoRAKER.  Mr.  President,  in  view  of  what  was  stated  a  moment 
ago  on  behalf  of  the  managers  as  to  the  right  of  the  managers  to  object 
to  a  question  propounded  by  a  Senator,  and  particularly  in  view  of 
what  was  stated  as  to  the  ruling  of  the  Chiei  Justice  in  the  trial  of 
Andrew  Johnson,  I  deem  it  my  duty  to  call  attention  to  the  fact  tJiat 
on  page  310  of  Extracts  from  Journals  of  the  Senate  of  the  United 
States  of  America  in  Cases  of  Impeachment  1  find  the  following  rul- 
ing by  the  Chief  Justice. 

Mr.  Johnson,  Senator,  having  asked  a  question,  objection  was  made 
by  the  managers. 

Mr.  Manager  Bingham  having  commenced  an  argument  in  support  of  the  objec- 
tion, 

Mr.  Davis  raised  the  question  of  order  that  it  was  not  in  order  for  the  managers  to 
object  to  a  Question  propounded  by  a  member  of  the  Senate. 

The  Chief  Justice  ruled  that  neither  the  managers  nor  the  counsel  had  a  right  to 
object  to  a  question  being  put  by  a  member  of  the  SenatOi  but  might  discuss  the 
admissibility  of  the  evidence  to  t>e  given  in  answer  to  such  question. 

The  ruling  by  the  Chief  Justice  was  submitted  to  the  Senate  and  was 
sustained  by  the  Senate,  the  rule  on  that  subject  being  Rule  XVIIl, 
Governing  Impeachment  Trials,  which  reads  as  follows: 

X VIII.  If  a  Senator  wishes  a  question  to  be  put  to  a  witness,  or  to  offer  a  motion 
or  order  (except  a  motion  to  adjourn),  it  shall  be  reduced  to  writing,  and  put  by  the 
Presiding  Officer. 

In  other  words,  the  rule  is  without  qualification,  and  this  is  the  first 
time  I  ever  heard  it  suggested  that  a  court  conducting  a  trial  did  not 
have  a  right  to  put  any  question  the  court  might  see  fit  to  ask.  If  there 
be  any  ruling  such  as  managers  have  stated  mere  is,  made  by  the  Chief 
Justice  in  the  course  of  that  trial,  I  have  overlooked  it. 

Mr.  Blagkbubn.  Mr.  President,  I  withdraw  the  question. 

The  Presiding  Officer.  The  question  is  withdrawn. 

GROSS-EXAMINATION  OF  WILLIAM  H.  NORTHRUP. 

By  Mr.  Higgins: 

Q.  Mr.  Northrup,  do  you  know  that  Judge  Swayne  after  the  sum- 
mer or  autumn  of  1894,  and  prior  to  1900,  when  he  came  to  Pensacola 
always  stayed  at  your  house  and  never  anywhere  else? — A.  He  stayed 
at  my  house.     I  do  not  know  of  his  staying  anywhere  else. 

Q.  Isay  that  you  know  when  he  stayed  at  your  house? — A.  Yes.  sir. 

Q.  But  do  you  know  whether  he  stayed  at  other  times  elsewhere 
than  at  your  house? — A.  No,  sir;  I  do  not. 

Q.  You  do  not? — A.  No,  sir. 

Q.  1  will  ask  you  if  you  do  not  know  that  he  stayed,  and  frequently 
stayed,  during  those  years  at  the  Escambia  Hotel? — A.  I  do  not 
remember  when  he  stayed  at  the  Escambia  Hotel.  I  do  not  remember 
what  the  date  was. 

Q.  Do  you  remember  of  his  being  ill  at  the  Escambia  Hotel  and 
your  nursing  him  there? — A.  I  do. 

Q.  When  was  that? — A.  I  do  not  remember,  sir. 

Q.  Then  you  do  know  that  you  nursed  him  there  once? — ^A.  I  do. 

Q.  And  might  he  not  have  been  there  when  you  did  not  know  it 
and  did  not  nurse  him? — A.  It  is  possible. 
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Q.  I  understand  you  took  him  and  drove  to  look  at  houses  ? — A.  Yes, 
sir. 

Q.  One  drive! — A.  Yes,  sir. 

Q.  And  that  he  went  into  no  one  of  the  four  houses  you  showed 
him? — A.  Not  to  my  knowledge. 

Q.  But  you  were  with  him,  and  you  would  have  seen  him? — A.  At 
that  time. 

Q.  On  that  drive  he  went  into  no  house? — A.  No,  sir. 

Q.  Were  those  houses  for  sale  or  for  rent  or  both? — ^A.  Both. 

Q.  Both  for  sale  or  rent  at  the  time? — A.  Yes,  sir. 

Q.  Were  they  occupied  by  residents  or  were  they  unoccupied 
houses? — ^A.  I  think  twQ  of  them  were  occupied;  the  other  two  were 
not. 

Q.  Could  possession  of  the  two  that  were  occupied  have  been  obtained 
at  once,  families  being  already  in  them  ? — A.  I  ao  not  know  about  that, 

Q.  You  do  not  know  that? — A.  I  merely  know  that  they  were  for 
sale. 

Q.  Not  having  gone  into  the  house,  Judge  Swayne  could  express  no 
opinion  to  you  as  to  the  character  of  the  house  suiting  him  ? — A.  No,  sir. 

Q.  Do  you  know  whether  he  examined  properties  in  Pensacola  with 
anybody  else  besides  you  for  the  purposes  of  residence? — A.  No,  sir ;  1 
do  not  know.     I  have  heard  that  he  did. 

?;.  Do  you  know  when? — A.  No,  sir. 
he  Presiding  Officer.  If  the  witness  does  not  know  and  has  only 
heard,  of  course  he  can  not  state  it. 

Mr.  BIGGINS.  Certainly  not. 

O.  (By  Mr.  Higgins.)  What  reason  did  he  give  for  driving  around 
witn  you  to  look  at  those  houses? — A.  Well,  he  told  me  that  he  intended 
tojpurchase  a  house  if  he  could  find  one  to  suit  him. 

Q.  You  say  that  you  did  not  see  him  except  during  terms  of  court  ? — 
A.  Between  1891  and  1896  I  do  not  remember  of  seeing  him  except 
during  the  terms  of  court. 

Q.  And  at  that  time  you  were  not  postmaster? — A.  No,  sir. 

Q.  Do  you  know  what  is  known  as  the  "Simmons  cottage?" — A. 
Yes,  sir. 

Q.  What  street  is  that  on? — A.  On  Wright  and  Barcelona,  I  think. 

Q.  Did  Judge  Swayne  ever  occupy  that  with  his  family? — ^A.  Yes, 
sir. 

Q.  What  year?— A.  I  think  it  was  about  1900. 

Q.  About  1900  ?  That  was,  then,  before  1902,  of  which  you  speak  ? — 
A.  Yes,  sir. 

Q.  Then  he  did  live  therein  1900,  did  he?  Answer  the  question, 
please. — A.  I  suppose  he  did. 

Q.  Do  you  not  know  that  he  did? — A.  I  know  that  he  rented  that 
cottage  and  he  lived  there;  yes,  sir. 

Q.  Who  were  the  members  of  his  family  there  at  the  time? — A. 
His  wife  was  with  him.  I  do  not  know  who  the  members  of  his  f amilv 
were. 

Q.  Now,  during  the  time  prior  to  1900,  what  members  of  his  family 
were  staying  at  your  house  when  he  was  sta3'ing  with  you? — ^A.  His 
wife  came  there  on  one  occasion;  his  daughters  and  two  sons,  I  think. 

Q.  On  different  occasions? — A.  I  do  not  remember  of  their  being 
there  except  on  one  occasion. 
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Q.  Now,  when  he  was  not  there,  Mr.  Northrup,  when  he  was  not, 
wiuiin  your  knowledge,  in  Pensacola,  have  you  any  knowledge  as  to 
where  he  was — whether  he  was  holding  court  elsewhere,  away  on  other 
business? 

Mr.  Manager  Perkins.  Mr.  President 

Mr.  HiQoiNS.  This  is  cross-examination. 

Mr.  Manager  Perkins.  It  is  not  cross-examination;  but  if  the  wit 
ness  knows,  1  do  not  object. 

Mr.  HiOGiNS.  He  is  your  witness. 

Mr.  Manager  Perkins.  1  do  not  object  at  all. 

Mr.  HiGGiNs.  Go  ahead  and  answer. 

The  Witness.  I  do  not  know  where  he  was;  no,  sir. 

Q.  (By  Mr.  Higgins.)  You  do  not  know  where  he  was  at  all  ?  Do  you 
know  wnat  took  him  away  from  Pensacola  after  court  was  over? — 
A.  I  know  at  times  he  had  been  holding  court  in  Texas,  in  Louisiana 
also,  I  think,  and  other  places. 

Q.  And  so  far  as  you  know  the  only  address  that  he  gave  to  you 
when  he  left  your  house  was  once  at  Cruyencourt,  Del.,  and  another 
time  at  Wilmington,  Del.  ?    Is  that  right? — A.  That  is  right. 

Q.  Can  you  tell  us  when  he  gave  you  the  Guyencourt  address? — 
A.  No,  sir;  I  do  not  remember. 

Q.  The  year? — A.  1  do  not  remember  the  year;  no,  sir. 

Q.  Was  it  before  1896  or  after?— A.  Yes,  sir;  1893  or  1894, 1  should 
think. 

Q.  When  did  he  give  you  the  Wilmington  address? — A.  I  think 
that  was  about  1900. 

Q.  Do  you  know  how  long  those  addresses  stood  with  you  as  the 
ones  that  would  reach  him? — ^A.  No,  sir;  1  do  not. 

Mr.  Higgins.  1  have  no  further  question. 

By  Mr.  Manager  Peekins: 

Q.  Just  a  question,  please.  You  said  you  remember  the  time  when 
Judge  Swayne  was  sict  at  the  Escambia  Hotel?— A.  Yes,  sir. 

Q.  Was  that  during  the  years  that  he  boarded  at  your  house  or  sub- 
sequent?—A.  I  think  it  was  along  in  1897— about  1897  or  1808. 

Q.  1897  or  1898?— A.  That  he  was  sick  at  the  Escambia  Hotel. 

Q.  You  spoke  of  a  cottage.  What  was  the  name  of  the  cottage 
rented  in  1900? — A.  The  Simmons  cottage. 

Q.  Were  you  ever  in  that  cottage? — A.  I  have  been  in  the  hallway 
onlv.     1  just  opened  the  door  and  stepped  inside  the  hall. 

Q.  How  often  ? — A.  Only  once. 

Q.  Have  you  any  personal  knowledge  of  how  long  Judge  Swayne 
stayed  in  that  cottage ?-r A.  No,  sir;  I  do  not  know. 

Q.  You  have  no  personal  knowledge  about  it? — A.  No,  sir.  I  know 
he  rented  it  and  was  in  there. 

Q.  Did  he  ever,  when  he  was  boarding  with  you  or  subsequently, 
have  any  talk  with  you  about  Guyencourt? — A.  Yes,  sir;  he  often 
spoke  of  Guvencourt. 

Q.  When? — A.  I  do  not  remember  the  date  or  the  occasion. 

Q.  Did  he  speak  of  Guyencourt  more  than  once? — A.  In  speaking 
of  his  horses.  1  have  heard  him  speak  of  his  horses  being  at  Guyen- 
court. 

Q.  Were  his  horses  ever  at  Pensacola,  to  your  knowledge? — A,  No, 
sir. 
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Q,  What  else  did  he  say  in  reference  to  the  Guyencourt  hoase? 
How  did  he  refer  to  it? — A,  He  referred  to  it  as  'Hhe  old  homestead." 

Q.  Did  that  occur  once  or  many  times? — A.  Well,  he  always,  when- 
ever referring  to  it,  referred  to  it  as  ''Guyencourt,  the  old  home- 
stead." 

Q.  You  have  seen  Judge  Swayne  from  time  to  time  since  1896? — 
A.  Yes,  sir. 

Q.  You  are  on  friendly  terms  with  him? — A.  Yes,  sir. 

Q.  You  may  state  whether  or  not  he  has  talked  with  you  with  ref- 
erence to  Guyencourt.— A.  Yes,  sir. 

Q.  You  may  state  whether  or  not  he  has  always  spoken  of  it  in  the 
same  way — whether  he  has  made  any  change  in  the  way  he  referred 
to  it. — A.  He  has  always  spoken  in  the  same  way  to  me. 

Q.  How  long  did  I  understand  you  to  say  that  Judge  Swayne  and 
his  wife  and  daughter  stopped  with  you  at  your  house? — ^A.  I  said 
for  a  short  time.     I  do  not  remember  how  long  they  were  there. 

Q.  What  do  you  mean  by  ''a  short  time?" — A.  ±*erhaps  ten  days, 
or  such  a  matter — a  week  or  ten  days,  I  should  say. 

Q.  Did  they  stop  with  you  at  any  other  time  than  that  week  or  ten 
days  from  X892  to  1896? — A.  I  only  remember  of  their  being  there  at 
that  time. 

Q.  Once?— A.  Once. 

Q.  How  many  times  do  you  remember  any  of  the  boys  being  there ? — 
A.  I  remember  the  boys  being  there  during  the  summer  time  on  the 
occasion  when  they  came  down  with  Judge  Swayne.  They  were 
around  there  for  a  short  time — 1  do  not  remember  how  long. 

Q.  More  than  once? — A.  I  only  remember  of  their  being  there 
once. 

Mr  Manager  Perkins.  I  think  that  is  all  the  questions  we  have  to 
ask. 

Mr.  HiGOiNS.  We  have  no  further  questions,  Mr.  President. 

Mr.  Malloby.  Mr.  President,  1  should  like  to  propound  a  question 
to  the  witness. 

The  Presiding  Officer.  The  Senator  from  Florida  [Mr.  Mallory] 
desires  to  submit  a  question  to  the  witness,  which  will  be  read  by  the 
Secretary. 

The  Secretary  read  as  follows: 

Q.  Were  you  not  intimate  with  Judge  Swayne?  If  you  say  you  were,  will  you 
Btate  whether  or  not  before  1902  he  ever  remained  in  Pensacola  more  than  a  few  days 
when  his  court  was  not  in  session? 

The  Presiding  Officer  (to  the  witness).  The  first  part  of  the  ques- 
tion was  whether  you  were  intimate  with  Judge  Swayne. 

A.  I  am  perfectly  intimate,  and  I  do  not  remember  of  his  being 
there  for  any  length  of  time  except  during  the  term  of  court. 

Q.  (By  Mr.  Higgins.)  Does  that  include  the  time  after  he  rented  the 
Simmons  cottage? — A.  I  do  not  remember  how  long  he  was  in  the 
Simmons  cottage. 

Q.  Answer  my  question.  You  sav  that  you  do  not  know  of  his 
remaining  in  Pensacola  more  than  a  lew  days  after  any  term  of  court. 
I  will  ask  you  if  that  was  true  after  he  rented  the  Simmons  cottage? — 
A.  Yes,  sir;  that  is  true  after  he  rented  the  cottage.  1  do  not  remem- 
ber whether  he  was  in  there.  I  did  not  come  in  communication  with 
him  in  any  way. 
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Q.  So  that  you  did  not  know  whether  he  was  in  town  or  not? — A.  I 
did  not  know. 

Mr.  Manager  Perkins.  We  have  nothing  more,  Mr.  President. 

Mr.  ISi^na^er  Palmer.  Mr.  President,  the  managers  have  been  asked 
for  the  particular  authority  for  making  objection  to  a  question  asked 
by  a  Senator.  I  refer  the  Senator  from  Ohio  [Mr.  Foraker]  to  the 
CJonffressional  Globe,  volume  40,  trial  of  Andrew  Johnson,  page  169, 
in  wnich  the  Chief  Justice  made  this  ruling 

Mr.  Foraker.  Will  the  manager  kindly  give  the  date  of  the  pro- 
ceeding, so  that  I  may  refer  to  it? 

Mr.  Manager  Palmer.  The  13th  of  April,  1868,  page  169.  The 
ruling  was  as  follows: 

The  Chief  Justicb.  The  honorable  manager  will  wait  one  moment  When  a 
member  of  the  court  propounds  a  question  it  seems  to  the  Chief  Justice  that  it  is 
clearly  within  the  competency  of  the  managers  to  object  to  the  question  being  put 
and  s&ite  the  grounds  for  that  objection  as  a  legal  question.  It  is  not  competent  for 
the  managers  to  object  to  a  member  of  the  court  asking  a  question;  but  after  the 
question  is  asked  it  seems  to  the  Chief  Justice  that  it  is  clearly  competent  for  Uie 
managers  to  state  their  objections  to  the  questions  being  answered. 

The  Presiding  Officer.  The  nianager  will  allow  the  Presiding 
Officer  to  refer  to  the  ruling  which  was  cited  by  Senator  Foraker.  It 
is  in  these  words: 

The  Chief  Justice  ruled  that  neither  the  managers  nor  the  counsel  had  a  right  to 
object  to  a  question  being  put  by  a  member  of  the  Senate,  but  might  discuss  the 
admissibiii^  of  the  evidence  to  be  given  in  answer  to  such  question. 

The  ruling  seems  to  be  that  an  objection  can  not  be  made  to  a  Sena- 
tor puttinfi^  a  question,  but  that  the  admissibility  of  the  evidence  to  be 
given  mignt  be  objected  to  and  discussed. 

Mr.  Manager  Palmer.  That  is  right.  That  is  what  we  understood. 
We  objected  to  the  admissibility  of  the  answer  to  such  a  question, 
because  we  did  not  think  it  was  a  legal  question. 

The  Presiding  Officer.  That  is  what  the  Chair  understood;  not 
that  the  managers  objected  to  a  question  being  put  by  a  Senator,  but 
objected  to  the  question  being  answered. 

Mr.  Manager  Palmer.  Yes;  we  objected  to  its  being  answered,  not 
to  its  being  asked. 

Mr.  Foraker.  The  objection  to  the  answer  goes  only  to  the  admis- 
sibility of  the  evidence;  in  other  words,  the  managers  can  only  raise 
the  question  of  competency — of  relevancy. 

Mr.  Manager  Palmer.  That  is  all. 

Harry  E.  Graham  sworn  and  examined. 

By  Manager  Perkins: 

Q.  What  is  your  full  name? — A.  Harry  E.  Graham. 

The  Presiding  Officer.  One  moment,  please.  The  Presiding  Offi- 
cer, of  course,  does  not  wish  to  limit  the  managers  of  the  House  or 
the  counsel  for  the  respondent  as  to  the  time  taken  in  any  necessary 
examination  of  witnesses,  but  it  is  evident  to  all  that  the  benate  must 
conclude  this  case  as  quickly  as  it  is  possible  for  it  fairly  to  do  so. 
The  Presiding  Officer  trusts  that  in  the  examination  of  witnesses  care 
will  be  taken  not  to  call  their  attention  to  immaterial  points,  but  to 
proceed  on  material  points  only. 
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Mr.  Manager  Perkins.  That  has  been  the  endeavor  of  the  managers, 
Mr.  President. 

Q.  (By  Mr.  Manager  Perkins.)  Where  do  you  live? — ^A.  At  Pensa- 
cola,  Fla. 

Q.  At  what  hotel  do  you  live? — ^A.  At  the  Escambia  Hotel. 

Q.  Have  you  with  you  the  registers  of  the  Escambia  Hotel? — A.  I 
have  for  certain  years. 

Q.  Produce  them.    For  what  years?— A.  1898,  1899,  and  1900. 

Q.  Did  you  find  any  prior  registers?— A.  I  did  not. 

Q.  Did  you  examine  the  registers  you  found  for  1898? — A.  Yes,  sir. 

Q.  Did  you  examine  those  registers  to  see  where  was  found  the 
name  of  Charles  Swayne? — A.  Yes,  sir;  I  did. 

Q.  Have  you  the  registers  here? — ^A.  I  have  them  here  in  the  Ser- 
geant-at- Arm's  oflSce. 

Q.  You  had  better  produce  them,  then.  You  may  state  where  you 
found  the  name  of  Charles  Swayne  registered  and  what  you  found. 

The  Witness.  May  I  refer  to  memoranda? 

Mr.  Manager  Perkins.  Yes,  sir;  unless  objection  be  made. 

The  Witness.  I  will  state  the  first 

Mr.  Manager  Perkins.  Wait  half  a  minute  until  we  can  hear.  Now, 
state 

Mr.  HiGGiNS.  What  is  the  question. 

Mr.  Manager  Perkins.  I  ask  where  the  witness  found  the  name  of 
Charles  Swayne  registered,  and  what  he  found? 

Mr.  HiooiNS.  We  should  like  the  books  here  before  that  is  done. 
Let  the  witness  bring  the  books,  and  let  them  speak  for  themselves. 

Mr.  Manager  Perkins.  Very  well.  I  supposed  he  had  brought  the 
books  in. 

The  books  were  produced  and  placed  before  the  witness. 

Q.  (By  Mr.  Manager  Perkins.)  Now,  will  you  refer  to  and  read  the 
first  entry  you  found?  What  is  the  first  entry  you  found? — A.  The 
first  entrv  I  found  is  dated 

Mr.  Manager  Perkins.  We  offer  the  entry  in  evidence,  and  the  wit- 
ness will  reaa  it,  if  there  be  no  objection. 

Mr.  HioGiNS.  We  will  look  at  it. 

Mr.  Manager  Perkins  (to  the  witness).  Go  on. 

The  Witness  (examining  book).  The  first  entry  is  under  date  of 
Saturday,  May  28,  1898— '^Charles  Swayne,  St.  Augustine,  Fla." 

Q.  (By  Mr.  Manager  Perkins.)  Whose  handwriting  is  that  in?  Do 
you  know  ? — A.  I  beg  your  pardon. 

Q.  When  is  the  next  entry  you  find? — A.  The  next  entry  is  dated 
Friday,  November  11,  1898— ^' Charles  Swayne,  Fla." 

Q.  Are  there  any  other  entries  in  the  year  1898? — A.  Yes,  sir; 
there  is  one  other. 

Q.  When  is  that?— A.  Under  date  of  Thursday,  December  8,  1898. 

Mr.  HioGiNS.  December? 

The  Witness.  December  8,  1898— " Charles  Swayne,  Fla," 

Q.  (By  Mr.  Manager  Perkins.)  What  entries  do  you  find  in  1899? — 
A.  I  have  several  entries  in  1899. 

Q.  Well,  you  may  give  the  dates.— =A.  Under  date  of  Thursday, 
Januarv  26,  1899— "Charles  Swayne,  Fla." 

Q.  When  is  the  next  entry? 

Mr.  HiooiNS.  What  year  was  that — 1899? 
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The  Witness.  1899. 

Q.  (By  Mr.  Manager  Perkins.)  What  is  the  next  entry  ? — A.  Under 
date  of  Sunday,  March  19,  1899— ''Charles  Swayne,  City." 

Q.  What  next?— A.  Under  date  of  Wednesday,  October  4,  1899— 
"Cliarles  Swayne,  City." 

Q.  When  next?— A.  Saturday,  November  11,  1899— " Charles 
Swayne,  City." 

Q.  Well,  what  next?— A.  Friday,  November  24,  1899— "  Charles 
Swayne,  City."  That  is  all  for  1899.  I  have  some  for  1900.  Shall  I 
read  them? 

Q.  Do  you  say  that  there  are  any  entries  in  1900? — A.  Yes,  sir. 

Q.  Well,  state  them  briefly,  as  quickly  as  you  can. — A.  The  first 
one  is  Monday,  January  22,  1900 — ''Charles Swayne,  City." 

Q.  Are  there  any  others?— A.  Yes,  sir;  Thursday,  May  3, 1900 — 
"  Charles  Swayne  and  wife,  City." 

Mr.  HiGGiNS.  May  3  or  May  30? 

The  Witness.  May  3. 

Q.  (By  Mr.  Manager  Perkins).  Is  that  all? — A.  No,  sir;  Wednes- 
day, November  7,  1900— "Charles  Swayne,  City." 

Q.  Does  that  close  1900?— A.  That  closes  1900. 

Q.  Well,  now,  are  there  any  other  entries  of  his  name  on  the  books 
of  the  hotel  in  1898,  1899,  and  1900? 

The  Witness.  Is  his  name  on  the  register,  you  mean? 

Mr.  Manager  Perkins.  Yes;  on  the  register. 

A.  No,  sir;  I  have  not  found  any. 

Q.  Very  well.  Do  the  books  of  the  hotel  show  how  long  he  stayed 
there? — A.  In  some  cases  I  find  they  show  the  date  of  the  departure 
and  in  other  cases  they  do  not. 

Q.  Do  they  show  the  amounts  for  board  that  were  paid? — A.  They 
show  the  amounts;  yes,  sir. 

Q.  The  amounts  paid.     You  live  in  this  hotel? — A.  I  do;  yes  sir. 

Q.  What  is  the  rate  per  day  there? — A.  Well,  the  rates  differ. 
They  run  from  $2  a  day  up.     The  ordinary  rate  there  is  $2. 

Q.  Very  well,  take  it  at  |2,  giving  the  judge  the  benefit  of  the  doubt, 
what  was  the  amount  that  he  paid  on  these  various  items,  beginning 
in  1898? 

Mr.  HiooiNS.  We  want  the  books. 

Mr.  Manager  Perkins.  You  may  have  them,  if  you  so  desire.  The 
witness  may  make  the  statement,  and  that  will  save  time.  If  you  will 
not  take  his  statement,  of  course 

The  Witness.  I  have  the  ledgers  here. 

Mr.  Manager  Perkins.  If  counsel  want  it  from  the  books,  the  wit- 
ness will  reaa  it  from  the  books. 

The  Witness.  On  the  first  date,  of  Mav  28, 1898,  the  amount  of  the 
bill  was  $14.90. 

Mr.  HiGGiNS.  How  much  per  day? 

The  Witness.  The  rate  is  written  here  $2. 

Q.  (By  Mr.  Manager  Perkins.)  What  is  the  next  one? 

A.  On  November  11,  1898,  $18.50. 

Mr.  HiOGiNS.  What  is  the  rate  ? 

The  Witness.  The  rate  is  not  given. 

Mr.  HiGGiNS.  Well,  now,  if  the  court  please,  where  the  rate  is  not 
given  and  it  is  not  known,  it  is  perfectly  conjectural  how  long  a  time 
that  bill  calls  for. 
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The  Witness.  I  will  state  that  the  ledger  shows  the  length  of  time 
in  this  case. 

Mr.  HiGOiNS.  If  you  give  the  length  of  time,  that  is  all  right. 

The  Witness.  He  registered  on  the  11th  of  November  and  left  on 
the  20th. 

Q.  (By  Mr.  Manager  Pebxins).  Whonever  the  ledger  shows  the 
time  he  left,  witness,  state  that. 

A.  Yes,  sir.  On  the  8th  of  December,  1898,  the  amount  of  his  bill 
is  $22.60.    The  ledger  shows  that  he  left  on  the  18th  of  December. 

Mr.  HiGGiNS.  On  the  18th? 

The  Witness.  On  the  18th  of  December;  yes,  sir.  On  the  26th  of 
January,  1899,  the  bill  was  $5.75.  The  rate  is  not  given  and  the  time 
of  departure  is  not  given. 

On  the  19th  of  March,  1899,  the  amount  of  the  bill  is  $13.  The 
rate  is  not  given  and  the  time  of  departure  is  not  given. 

On  the  30th  of  April,  1899,  there  is  an  entry  for  Judge  Swaj^ne  and 
for  Henry  C.  Swayne.  I  will  state  that  I  did  not  find  the  register  to 
correspond  with  this  entry  on  the  ledger.     This  shows 

Mr.  HiGGiNS.  That  is  March  30? 

The  Witness.  No;  April  30— the  30th  of  April,  1899.  It  shows 
that  Charles  Swayne  and  Henry  C.  Swayne  began  day  board  at  $1.25 
per  day.  That  is  marked  here.  There  is  no  room  indicated.  The 
amount  of  that  bill  is  $18.75. 

On  October  4, 1899,  the  amount  of  his  bill  is  $4t.50.  There  is  an 
item  here,  "October  6,"  which  apparently  is  the  time  he  left,  but  I 
do  not  know. 

Under  date  of  November  ]  1, 1899,  the  amount  of  the  bill  is  $14,  and 
it  is  noted  here  that  he  left  on  the  20th  of  November. 

On  November  24  the  amount  of  the  bill  is  $17.  There  is  an  entry 
apparently  where  he  left — "Breakfast  on  the  3d  of  December." 

On  the  22d  of  January,  1900,  the  amount  of  the  bill  was  $9. 50.  He 
left  on  the  27th. 

On  the  3d  of  May,  1900,  which  is  the  date  he  regfistered  *' Charles 
Swayne  and  wife,"  the  amount  of  the  bill  is  $54.90.  It  does  not  show 
the  time  of  departure  nor  the  rate. 

Those  are  all  the  entries  I  find  on  this  ledger. 

Q.  (By  Mr.  Manager  Perkins.)  You  have  given  all  the  entries  you 
find  on. the  ledger? — A.  Yes,  sir. 

Q.  Now,  1  should  like  to  ask 

The  Witness.  There  is  one  other  register  on  the  7th  of  November, 
1900,  but  I  could  not  find  the  ledger  that  corresponded  to  that. 

Q.  You  could  not  find  the  amount  that  he  paid  in  that  time? — ^A. 
No,  sir. 

Mr.  Manager  Perkins.'  Now,  I  should  like  to  ask  the  counsel  for 
the  respondent  whether  they  concede  that  the  entries  upon  the  register 
are  in  the  handwriting  of  Charles  Swayne?  If  they  do  not  we  will 
prove  it,  but  not  by  this  witness. 

Mr.  HiGGiNS.  They  are  all  in  one  handwriting.  We  do  not  doubt 
that  at  all? 

Mr.  Maoa^r  Perkins.  Is  it  conceded  that  they  are  in  the  hand- 
writing of  Charles  Swayne? 

Mr.lIiGGiNS.  That  is  substantially  an  affirmative  answer  to  the 
learned  manager. 

Mr.  Manager  Perkins.  That  is  all  sufficient. 


122       SWAYNE    IMPEACHMENT    PROCEEDINGS    IN   THE   SENATE. 

The  Presiding  Officer.  Do  counsel  desire  to  cross-examine  the 
witness? 
Mr.  Thurston.  We  do  not  desire  any  cross-examination. 
The  Presiding  Officer.  The  next  witness  will  be  called. 
Mr.  Manager  Perkins.  The  next  witness  is  J.  Emmett  Wolfe. 

J.  Emmett  Wolfe,  sworn  and  examined. 
By  Mr.  Manager  Perkins: 

Q.  Where  do  you  live? — A.  Jacksonville,  Fla. 

Q.  How  long  have  you  lived  there? — A.  Thirty-eight  years,  I  think. 

Q.  What  is  your  business? — A.  I  am  a  lawyer. 

Q.  Have  you  held  any  official  position  there;  and  if  so,  what? 

The  Witness.  Do  you  mean  in  connection  with  the  court  or  other- 
wise ? 

Mr.  Manager  Perkins.  In  connection  with  the  court. 

A.  I  was,  for  about  six  years,  assistant  United  States  attorney  and 
United  States  attorney  of  the  United  States  court  for  the  northern 
district  of  Florida. 

Q.  In  what  years? — A.  Commencing  in  1893  and  ending  in  1900. 

Q.  During  that  time  did  you  know  Judge  Swayne? — A.  Yes,  sir. 

Q.  He  was  the  judge  of  the  court  of  which  you  were  the  attorney  ? — 
A.  Yes,  sir. 

Q.  Did  you  have  occasion  to  see  him? — A.  1  saw  him  at  every  term 
of  court  held  during  those  years. 

Q.  From  1894  how  much  of  the  year  was  Judge  Swayne  in  Pensa- 
cola? 

The  Witness.  Conmiencing  with  the  year  1894? 

Mr.  Manager  Perkins.  Yes. 

The  Witness.  Up  to  what  year? 

Mr.  Manager  Perkins.  Down  to  1900. 

A.  I  should  say  an  average  of  sixty  days  during  the  year  at  Pensa- 
cola  and  Tallahassee. 

Q.  How  many  terms  of  the  court  were  there  in  Pensacola? — A.  Two 
terms  in  Pensacola  a  year  and  two  at  Tallahassee. 

Q.  You  may  state  whether  the  court  went  from  Pensacola  to  Talla- 
hassee ? — ^A.  Generally  immediately  after  the  Pensacola  term  the  Talla- 
hassee term  was  held. 

Q.  Did  you  know  when  Judge  Swayne  arrived  in  Pensacola? — A.  I 
always  knew  it,  I  think;  yes,  sir. 

Q.  Did  you  know  when  he  left? — ^A.  Generally;  yes,  sir. 

Q.  When  did  he  arrive? — ^A.  He  anived  generally  tJae  night  before 
or  the  morning  when  the  term  of  court  opened.  That  was  the  usual 
rule. 

Q.  When  did  he  leave? — A.  And  he  generallv  left  the  night  when 
court  adjourned,  the  following  dav,  or  snortly  thereafter,  as  a  rule. 

Q.  You  mean  he  left  Pensacola^ — ^A.  He  left  Pensacola. 

Q.  During  those  jears  did  you  know  of  his  being  in  Pensacola  at 
any  time  except  during  the  terms  of  court;  and  if  so,  when? — ^A.  Yes. 
He  generally  came  to  Pensacola  in  the  middle  of  the  summer  for  a 
day,  or,  pernaps,  two  days,  and  generally  in  the  middle  of  the  winter — 
that  is,  January — ^for  a  day  or  two,  either  at  Pensacola  or  Tallahassee; 
and  once  or  twice  1  remember  his  bein^  there  for  several  days  when 
court  was  not  in  session  hearing  admiralty  cases  and  demurrers. 


8WAYNE   IMPEACHMENT   PRO0EEDING8   IN   THE   SENATE.       123 

Q.  What  business  brought  him  there  in  the  summerand  in  January  ! — 
A.  Generally  the  business  of  approving  the  accounts  of  court  officers. 

Q.  Was  he  there  at  any  other  time  except  when  he  was  brought  there 
by  the  business  of  the  court? — A.  Not  usually.  I  do  not  recall  his 
being  there  at  other  times  during  those  years. 

Q.  Was  there  any  difference  m  his  stays  at^Pensacola  between  the 
years  1893  and  1894  and  the  years  1896  to  1900,  if  you  remember? — 
A.  I  think  probabljr  toward  the  latter  of  those  years;  that  is.  1898, 
1899,  and  possibly  in  1900,  his  stays  were  somewhat  lengthened. 
Gradually  tnere  seemed  to  be  more  time  spent  in  the  district 

Q.  Did  YOU  have  occasion  to  apply  to  Judge  Swayne  for  various 
orders  in  the  court?— A.  Yes,  sir;  at  various  times  we  had  orders  to 
be  signed  by  him. 

Q.  Where  did  you  send  those  orders  when  he  was  not  holding  court 
in  Pensacola? — A.  We  sent  them  to  Guyencourt,  Del.;  that  is,  after 
1896.    I  think  until  1896  Judge  Swayne  had  a  home  in  St.  Augustine. 

Q.  Where  did  you  send  them  down  to  1896 — to  St.  Augustine? — A. 
In  the  winter  time  to  St.  Augustine,  but  I  can  not  say  certainly  that  I 
ever  addressed  Judge  Swayne  at  St  Augustine.  I  do  not  recall  it 
now. 

Q.  What  do  you  say? — ^A.  I  am  not  certain  that  I  ever  addressed 
Judge  Swayne  at  St.  Augustine,  but  he  did  have  a  winter  home  at  St 
Augustine  up  to  1896,  according  to  the  best  of  my  knowledge.  After 
that,  when  he  was  not  in  the  city,  I  addressed  him  at  Guyencourt,  Del. 

Q.  You  wrote  him  at  Guyencourt  at  any  time  other  than  when  he 
was  holdinig  court  in  Pensacola? — ^A.  At  any  time  when  he  was  not  in 
Pensacola;  yes,  sir. 

Q.  What  sort  of  orders  did  you  have  to  send  there? — A.  They  were 
formal  orders,  usually  for  drawing  juries,  possibly  some  orders  on 
demurrers,  and  applications  for  pardon,  that  had  to  be  signed  by 
Judge  Swayne  as  district  judge.  Those  were  the  orders  that  I  had  to 
have  signed. 

Q.  Ihiring  the-  years  from  1894  to  1900,  did  you  know  of  any  place 
where  Judge  Swayne  resided  in  Pensacola? — ^A.  I  knew  that  he 
boarded,  when  in  tne  city,  for  such  times  as  he  would  be  in  the  city, 
at  Captain  Northrup's,  and  one  winter,  for  about  thirty  days,  pos- 
sibly— ^I  think  it  was  probably  in  1900 — he  had  a  residence  rented  in 
Pensacola. 

Q.  Where  was  that? — A.  That  was  what  is  called  the  Simmons  resi- 
dence on  North  Barcelona  street 

Q.  How  long  was  he  there? — A.  I  should  say  sixty  days,  as  a  fair 
estimate,  within  my  knowledge. 

Q.  Was  he  at  the  Sinunons  cottage  any  more  than  sixty  days  from 
1900  down  to  1903? — ^A.  The  only  tune  1  recall  his  living  in  that  cot- 
tage was  that  one  winter.  He  may  have  lived  there  longer.  I  can  not 
say  certainly  about  that.    But  that  is  the  only  year 

Q.  Have  you  an^  knowledge  of  his  living  there  except  about  sixty 
days  during  the  winter  of  1900? — ^A.  That  is  my  recollection.  1  am 
not,  of  course,  perfectly  clear  on  points  of  that  kind.  They  are  too 
far  back. 

Q.  That  is  your  recollection.^  Do  you  remember  any  remarks  made 
^  Judge  Swayne  at  any  time  in  reference  to  adjournmg  his  court  at 
I^nsacola? — A.  I  recall  that  several  times  adjournments  did  occur  for 
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different  reasons.  I  remember  one  instance  in  which  Judge  Swayne 
stated,  J  think,  that  he  was  desirous  of  adjourning  court  because  either 
his  son  was  to  graduate  or  he  desired  to  see  him  before  he  went  on 
a  journey,  I  think  to  Cuba.  I  am  uncertain  as  to  which  one  of  these 
reasons  was  given. 

Q.  Any  other  occasion  ? — A.  At  another  time  I  understood  his  wife's 
health  was  not  good  and  he  wanted  to  return  to  her  as  quickly  as  pos- 
sible. At  other  times  I  understood  he  had  to  hold  terms  in  other  dis- 
tricts, and  therefore  the  terms  at  Pensacola  had  to  be  shortened. 

Q.  Did  he  ever  say  anything  to  you  about  sending  papers  toGujen- 
court? — A.  His  directions  generally  were  if  I  desired  to  communicate 
with  him  I  could  send  matters  to  Guyencourt. 

Q.  You  may  state  whether  or  not  at  anv  time  cases  brought  by  the 
Government  were  .postponed  on  account  of  the  fact  that  the  judge  was 
not  present  in  Pensacola. — A.  There  were  certain  cases  postponed  at 
times  when  the  terms  of  court  were  shortened.  Cases  which  otherwise 
would  have  been  tried  were  continued  by  reason  of  the  adjournment 
of  the  court. 

Q.  When  was  the  spring  term  held  ? — ^A.  By  law  it  is  fixed  in  March. 
It  is  usually  held  in  April  or  perhaps  early  in  May. 

Q.  When  was  the  next  term  of  court  held  after  the  May  term? — 
A.  In  November,  as  a  rule. 

Q.  And  a  case  that  went  over  at  the  May  term  stood  over  until 
November? — A.  Yes,  sir. 

Mr.  Manager  Perkins.  I  think  that  is  all.     Cross-examine. 

Cross-examined  by  Mr.  Higgins: 

Q.  Mr.  \Volfe,  you  say  Judge  Swavne  was  in  Pensacola  sixty  days 
during  the  year? — A.  I  say  that  would  be  an  estimate.  In  my  judg- 
ment that  would  cover  the  number  of  days,  on  an  average,  that  he  was 
there  during  the  year  between  the  years  1894  and  1900. 

Q.  Did  you  always  have  personal  knowledge  as  to  whether  he  was 
there  or  not  there?— A.  I  think  so. 

Q.  Why? — A.  Because  of  my  official  connection  with  the  court. 

Q.  Did  the  fact  that  you  were  United  States  attorney  lead  you 
always  to  know  whether  the  Judge  was  in  town  or  not? — ^A.  It  gave 
me  a  very  lively  interest  in  the  court 

Mr.  Higgins.  I  understand  that. 

A.  The  Judge,  and  everything  pertaining  to  it. 

Q.  But  when  court  was  not  in  session  there  was  no  occassion  for  the 
Judge  to  be  at  the  court? — A.  No;  not  necessarily. 

Q.  Therefore  he  might  have  been  in  town  and  you  not  know  it? — 
A.  I  should  hardlv  think  so. 

Q.  I  say  he  might  have  been. — A.  He  might  have  been. 

Q.  He  might  have  been.  That  is  it.  You  say  you  never  wrote  any 
letter  to  him  when  he  was  away  other  than  to  Guyencourt? — ^A.  Not 
to  my  knowledge. 

Q.  And  you  never  addressed  a  letter  to  him  at  St.  Augustine? — 
A.  Not  to  my  knowledge;  not  to  my  recollection  at  this  time,  although 
1  may  have  written  such  letters. 

Q.  But  you  have  no  recollection  of  it.  Have  you  any  knowledge  of 
your  own  as  to  any  residence  he  had  outside  or  Pensacola? — ^A.  No, 
sir;  except  what  he  told  me  about  sending  letters,  and  a  conversation 
about  his  home  in  Guyencourt  and  his  horses  and  farm. 
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Q.  Then  his  home  and  his  horses  and  his  farm  at  Ghiyencourt  consti- 
tute the  indication  you  gained  from  him  by  conversation  as  to  where  he 
had  a  residence,  if  it  was  not  in  Pensacola? — A.  Yes,  sir;  I  should  say 
that. 

Q.  Can  you  state  to  the  court  how  long,  during  these  absences,  he 
was  holding  court  elsewhere  out  of  his  district? — A.  No,  sir;  I  can  not 
tell. 

Q.  So  that  these  absences  might  have  been  when  he  was  holdinjg 
court  in  other  places? — A.  I  alwa^^s  knew  during  those  years  of  his 
being  detailed  to  hold  court  in  other  districts,  bec4iuse  ffenerally  some- 
thing was  said  about  ihe  fact  by  Judge  Swayne  himself,  or  by  some  of 
the  officers  of  the  court,  that  at  a  certain  date  he  was  detailed  to  go  to 
another  district. 

Q.  And  it  was  because  of  such  service,  imposed  upon  him  under  law, 
that  at  times  the  terms  of  the  court  at  Pensacola  were,  as  you  have 
termed  it,  shortened? — A.  Some  of  them;  yes,  sir. 

Q.  And  at  times,  because  of  such  absences,  orders  had  to  be  sent  to 
the  judge  for  signature? — A,  Some  of  them. 

Q.  You  can  not  say  where  he  was  when  he  was  not  in  Pensacola? — 
A.  No,  sir;  except  as  I  had  been  directed  to  address  him  at  Guyencourt. 

Mr.  HiGGiNS.  I  think  that  is  all. 

Reexamined  by  Mr.  Manager  Perkins: 

Q.  When  Judge  Swayne  was  not  holding  court  at  Pensacola,  were 
you  ever  directed  to  address  him  anywhere  except  at  Guyencourt? — 
A.  1  can  not  say  about  that. 

Q.  Have  you  any  recollections? — A.  I  might  have  been  given  direc- 
tions to  send  letters  to  New  Orleans.  I  do  not  recall  any  communi- 
cation addressed  to  any  other  place  than  Guyencourt,  although  such 
communications  may  have  passed. 

Q.  How  many  times  were  you  told  to  address  him  at  Guyencourt? — 
A.  It  occurred  several  times  through  these  years,  as  he  would  be 
going  away. 

Q.  What  did  he  say  to  you  in  reference  to  Guyencourt  or  his  home 
in  Guyencourt? — A.  He  never  said  anything  specific  that  I  can  i*ecall 
now  on  a  certain  occasion,  except  occasionafly  1  have  heard  him  men- 
tion the  fact  that  he  had  a  home  there  and  had  horses  and  had  a  farm. 
He  spoke  of  driving  his  horses. 

Q.  He  had  a  home  and  a  farm  and  horses  at  Guyencourt? — A.  That 
is  generally,  1  should  say,  his  language. 

The  Presiding  Officer.  Were  not  similar  questions  asked  on  the 
direct  examination  ? 

Mr.  Manager  Perkins.  I  think  not;  but  if  so,  1  beg  pardon.  We 
have  nothing  more. 

Mr.  Fairbanks.  I  submit  an  order  as  a  modification  of  the  order 
agreed  to  yesterday  with  respect  to  printing  the  proceedings  in  docu- 
ment form;  and  1  ask  for  its  adoption. 

The  order  was  read  and  agreed  to,  as  follows: 

Ordered,  That  600  copies  of  the  proceedings  of  the  Senate  sitting  in  the  trial  of  the 
impeachment  of  Charles  Swayne  be  printed  daily,  200  for  the  use  of  the  Senate  and 
400" for  the  use  of  the  House  of  Representatives,  and  that  the  "usual  number"  be 
not  printed  until  the  close  of  the  tnal,  when  the  entire  proceedings  shall  be  printed 
as  a  document 


126      SWAYNE    IMPEACHMENT    PROCEEDINGS    IN  THE   8ENATB. 

Mr.  Fairbanks.  I  understand  it  will  be  quite  agreeable  to  all  parties 
concerned  if  the  Senate  sitting  as  a  court  of  impeachment  should  now 
adjourn;  and  I  make  that  motion. 

The  motion  was  agreed  to;  and  (at  4  o'clock  and  25  minutes  p.  m.) 
the  Senate  sitting  as  a  court  of  impeachment  adjourned  until  Monday, 
February  13,  at  2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  thereupon  retired  from  the  Chamber. 


In  THE  Senate,  J^ebrua/ry  13,  1905. 

The  President  pro  tempore  (at  2  o'clock  p.  mX  The  hour  to  which 
the  Senate,  sitting  as  a  court  of  impeachment,  aajourned  has  arrived. 
The  Senator  from  Connecticut  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  in  session  for  the  trial  of  the  impeachment  of  Charles  Swayne, 
United  States  district  judge  in  and  for  the  northern  district  of  Florida. 
The  Sergeant-at-Arms  wiU  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  notify  the 
managers,  if  they  are  in  attendance. 

The  managers  on  the  part  of  the  House  of  Representatives  to  con- 
duct the  impeachment  were  announced  by  the  assistant  sergeant-at- 
arms,  and  by  him  conducted  to  the  seats  assigned  them. 

The  respondent,  Judge  Charles  Swayne,  accompanied  by  his  counsel, 
Mr.  Higgms  and  Mr.  Thurston,  entered  the  Chamber  and  took  the 
seats  assigned  them. 

The  Journal  of  the  Senate  sitting  as  a  court  for  the  trial  of  the 
impeachment  Saturday,  Februaty  11,  was  read. 

Mr.  Fairbanks.  Mr.' President,  I  move  the  adoption  of  the  follow- 
ing order. 

The  Presiding  Officer.  It  will  be  read  by  the  Secretary. 

The  order  was  read,  and  agreed  to,  as  follows: 

Ordered,  That  there  be  printed  for  the  use  of  the  Senate  sittinff  for  the  trial  of  the 
impeachment  of  Charles  Swayne  150  copies  of  the  brief  prepare?  by  the  counsel  for 
the  respondent,  and  that  the  usual  number  be  not  printed. 

The  Presiding  Officer.  Are  the  managers  ready  to  proceed  ? 

Mr.  HiGGiNS.  Mr.  President,  in  respect  to  the  application  made  by 
counsel  for  the  respondent  for  an  attacnment  against  Louis  P.  Paquet, 
we  desire  to  have  the  matter  properly  investigated  as  to  whether  the 
witness  is  really  able  to  attend  or  not,  and  to  that  end  we  ask  that  the 
attachment  may  issue,  and  that  the  officer  or  the  Sergeant-at-Arms 
serving  the  same  may  be  charged  with  the  discretion  oi  determining 
whether  the  witness  is  able  to  attend  or  not.  That  is  the  course  which 
has  been  pursued  in  practice  with  which  I  am  familiar.  In  other 
words,  where  there  is  doubt  in  the  mind  of  the  court  or  of  counsel  as 
to  whether  a  witness  is  able  to  attend  or  not,  the  court  awaits  the 
return  of  the  sheriff  or  the  marshal  in  the  premises. 

The  Presiding  Officer.  The  sixth  rule  of  the  Senate  for  impeach- 
ment trials  provides  that  motions  for  attachment  must  be  deciaed  by 
the  Senate  rather  than  the  Presiding  Officer.    Whether  it  be  neces- 
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asxY  for  the  Slenate  to  retire  to  consult  upon  this  matter  the  Presiding 
Officer  does  not  know,  but  he  will  state  the  motion  to  the  Senate. 

Mr.  Paquet,  a  witness  summoned  for  the  respondent,  has  furnished 
the  certificate  of  a  physician  that  he  has  been  ill  since  January  31,  and 
is  still  ill,  confined  to  his  bed,  and  probably  will  not  be  able  to  travel 
for  two  or  three  weeks.  Counsel  tor  respondent  now  moves  that  an 
attachment  may  issue,  and  that  the  Sergeant-at-Arms  in  serving  the 
same  be  authorized  to  use  his  discretion  to  determine  whether  the 
witness  is  or  is  not  able  to  travel.  Unless  there  be  some  motion  made 
to  retire  for  the  consideration  of  this  question,  the  Presiding  Officer 
will  submit  the  motion  to  the  Senate.     [Putting  the  question.  J 

Mr.  Telleb.  I  ask  for  the  yeas  and  nays. 

Mr.  FoRAKEB.  Mr.  President 

The  Presiding  Opficeb.  The  yeas  and  nays  have  been  requested. 
1  suppose  the  Presiding  Officer  should  first  ascertain  whether  there  is 
a  second      Is  there  a  second? 

Mr.  FoRAKEB.  Before  the  yeas  and  nays  are  ordered  I  should  like 
to  inquire  whether  or  not  any  statement  has  been  made  as  to  the  tes- 
timony that  it  is  sought  to  bring  before  the  Senate  by  this  witness? 
Has  anything  been  stated  as  to  the  importance  of  it  or  the  nature  of 
it?  We  are  entireljr  without  any  advice  except  only  that  a  witness 
has  furnished  a  physician's  certificate  that  he  is  unable  to  travel  and 
wiU  not  be  able  to  travel  for  two  or  three  weeks. 

Mr.  Higgins.  Mr.  President,  in  answer  to  the  query  of  the  Senator, 
I  have  to  say  that  the  witness  is  a  most  material  witness  and  his  testi- 
mony most  important.  He  is  one  of  the  three  attorneys  in  the  Davis 
and  Belden  case  who  were  charged  with  contempt  in  that  case.  He 
left  Pensacola,  as  1  am  instructed  will  be  shown,  immediately  after 
the  publication  of  Sunday  morning  in  the  newspaper,  and  went  to  New 
Orleans,  and  so  was  not  tried  for  contempt  before  tiie  court  He  took 
a  writ  of  prohibition  from  the  supreme  court,  or  the  circuit  court  of 
appeals — I  am  not  certain  to  which  he  appealed — and  thereafter  he 
came  into  the  court  -for  the  northern  district  of  Florida,  and  there 
apologized  and  admitted  the  contempt  and  was  discharged. 

Nowj  his  testimony  goes  much  beyond  that.  It  goes  to  the  time, 
which  IS  a  disputed  point,  when  Elza  T.  Davis,  one  of  the  other  two 
witnesses,  was  employed  as  counsel  in  the  Florida  Maguire  suit,  and 
as  to  that  point  we  are  very  anxious  to  have  his  testimony.  Really 
in  an  ordinary  case  his  absence  would  be  a  ground  for  a  continuance 
of  the  case,  in  the  opinion  of  counsel  for  the  respondent. 

Mr.  Baoon.  Mr.  President,  if  I  am  in  order  to  make  an  incj^uiry,  in 
order  that  the  statement  of  the  Presiding  Officer  may  be  distinctly 
understood,  I  understood  the  Presiding  Officer  to  say  that  the  Sergeant- 
at-Arms  would  be  clothed  with  discretion.  From  that  I  gather  that  if 
the  witness  is  not  in  a  condition  to  be  brought  with  safety  to  himself 
he  would  not  be  brought,  and  if  he  is  in  a  condition  to  be  brought  he 
will  be  brought.  Is  wat  the  meaning  of  the  word  ^^  discretion  "  m  that 
connection? 

The  Presidino  Offioeb.  That  was  what  the  Presiding  Officer  under- 
stood from  counsel  when  the  motion  was  made. 

Mr.  Higgins.  That  is  the  correct  understanding,  Mr.  President 

Mr.  CuLBEBSON.  Mr.  President,  I  desire  to  in(]^uire  whether  it  is 
not  possible  for  counsel  to  agree  to  take  the  deposition  of  this  witness? 

Tne  Pbesiding  Offioeb.  Will  the  managers  respond? 
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Mr.  Manager  Palmeb.  Mr.  President,  we  offered  to  take  the  deposi- 
tion of  Mr.  Durkee  in  Jacksonville,  Fla.,  and  it  was  declined  on  the 
part  of  counsel.  But  we  are  quite  willing  to  take  Mr.  Paquet's  depo- 
sition, if  there  is  time  for  it,  in  New  Orleans,  if  he  can  not  be  brought 
here.  We  would  much  prefer  to  have  him  brought  here,  because  we 
think  he  is  quite  as  important  a  witness  for  us  as  for  them. 

Mr.  HiGGms.  Mr.  President,  there  is  great  diflBculty  in  the  prepara- 
tion of  interrogatories  and  the  taking  of  a  deposition  and  its  return  in 
time  fcrr  the  closing  of  the  testimony  in  this  case.  I  think  it  is  impossi- 
ble for  it  to  be  done.  The  taking  of  the  testimony  would  be  through 
with  before  that  testimonv  or  dei:K)sition  could  be  executed.  But  we 
are  willing,  and  I  make  the  tencfer,  to  receive  the  testimony  of  Mr. 
Paquet  before  the  investigating  committee,  if  the  managers  ^re  willing 
to  accept  that. 

Mr.  Manager  Palmer.  We  could  not  do  that. 

Mr.  HiGOiNS.  Well,  that  is  all.  \ 

Mr.  Spooner.  Mr.  President,  whether  a  witness  shall  be  brought 
by  an  attachment  or  not  is  for  the  judgment  of  the  Senate  as  a  court,  I 
should  think,  and  I  should  like  to  hear  it  somewhat  discussed,  if  there 
are  authorities  sustaining  the  proposition  that  a  court  issues  an  attach- 
ment for  a  witness  leaving  it  to  the  sheriff  to  determine  whether  the 
judgment  of  the  court  or  the  writ  shall  be  executed  or  not.  I  should 
like  to  have  the  authorities  produced. 

So  far  as  the  Senate  knows  this  witness  is  not  able  to  attend.  The 
Presiding  Officer  has  laid  before  the  Senate  a  letter  of  the  wife*  of  the 
witness  stating  his  condition  and  a  certificate  of  his  physician  that  he  is 
iU — not  only  confined  to  his  house,  but  confined  to  nis  bed — and  is  not 
able  to  travel.  I  suggest  that  at  least  the  matter  be  not  decided  at 
once. 

Mr.  HiQOiNS.  Mr.  President,  I  accept  the  suggestion  that  it  should 
not  be  decided  at  once,  but  I  beg  to  say  one  word  in  respect  to  the 
matter  raised  by  the  Senator;  and  that  is  that  the  date  the  certificate 
of  the  physician  was  made  was  several  days  aga.  To  be  sure,  we  had 
a  telegram  here  on  Saturday  from  Mrs.  Paquet  stating  that  such  a  cer- 
tificate had  been  forwarded;  but  beyond  the  actual  condition  of  the  wit- 
ness at  the  time  the  certificate  was  furnished,  it  becomes  altogether  a 
matter  of  conjecture  thereafter  as  to  when  he  would  or  when  he  would 
not  be  able  to  travel.  Therefore  a  messenger  or  an  officer  of  this  court 
would  be  the  most  effective  agency  for  ascertaining  the  matter  on  the 
ground. 

I  will  say  further  to  the  Senator  that  I  only  have  made  this  sugges- 
tion as  a  matter  of  practice  within  the  knowledge,  and  familiar  knowl- 
edge, of  whatever  court  may  have  had  such  a  i)ractice.  Of  course,  one 
of  the  difficulties  of  this  tribunal  is  that  it  is  made  up  from  all  the 
land,  and  the  practice  in  different  courts  may  be  different  on  this  point; 
but  it  is  the  practice  with  which  I  have  been  familiar  for  fortv  years. 

The  Presiding  Officer.  The  Presiding  Officer  understands,  then, 
that  for  the  present  the  motion  is  withdrawn  or  laid  over. 

Mr.  HiGGiNS.  It  lies  over. 

The  Presiding  Officer.  Are  the  managers  ready  to  proceed? 

Mr.  Manager  Palmer.  I  wish  to  ask  for  an  attachment  for  Simeon 
Belden,  of  New  Orleans.  I  will  state  that  I  had  a  letter  from  Mr. 
Belden  stating  that  he  was  ill,  had  the  grippe,  but  that  he  thought  he 
would  be  able  to  get  here  by  Tuesday  morning.    I  telegraphed  him 
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yesterday  that  he  must  start  at  once.  A  dispatch  was  received  in  this 
city  by  somebody  yesterday  that  he  expected  to  start  on  Tuesday,  In 
order  to  preserve  our  rights,  I  ask  that  we  have  an  attachment  for 
Mr.  Simeon  Belden,  who  is  a  very  important  witness  in  this  case. 

The  Presiding  Offigeb.  Do  the  managers  desire  that  that  motion 
shall  be  decided  at  this  time? 

Mr  Manager  Palmeb.  I  think  so,  sir.  I  think  we  ought  to  Iiave  it 
recorded  that  the  attachment  has  been  requested. 

The  Pbesibing  Ptitoeb.  The  managers  on  the  part  of  the  House 
ask  for  an  attachment  for  witness  Simeon  Belden. 

Mr.  Telleb.  Mr.  President,  before  I  vote  for  an  attachment  I  want 
to  know  sometliing  about  the  facts.  Sitting  in  the  back  seats  here  we 
did  not  hear  what  the  manager  said  as  to  me  facts.  We  do  not  even 
know  whetiier  this  man  has  oeen  served  with  a  subpcena. 

Mr.  Manager  Palmer.  Well,  Mr.  President,  the  Sergeant-at-Arms 
reports  that  this  man  was  served,  and,  as  I  stated,  he  sent  me  a  letter, 
wnich  I  received  yesterday,  saying  that  he  had  been  served;  that  he 
was  ill  and  had  not  been  able  to  start,  but  he  thought  he  would  be  able 
to  fifet  here  by  Tuesday  morning — that  is,  to-morrow. 

Mr.  CuLLOM.  That  ne  would  be  able  to  get  here? 

Mr.  Manager  Palmer.  Yes;  to  get  here.  But  yesterday  a  dispatch 
was  received  from  him  that  he  thought  he  would  start  on  Tuesday 
morning.  Mr.  Belden  is  certainly  a  very  important  witness  in  this 
case.  He  was  one  of  the  persons  who  was  put  in  prison  for  contempt 
by  Judge  Swayne,  and  we  need  him  in  this  trial.  In  order  to  preserve 
our  rights,  we  ask  for  this  attachment.  We  will  endeavor  to  get  him 
without  sending  the  attachment  for  him  if.  we  can,  but  we  do  not  want 
to  be  held  guilty  of  laches  in  not  applying  for  an  attachment  just  as 
soon  as  we  find  the  witness  is  not  here. 

Mr.  Hale.  Let  me  ask  if  this  witness  is  not  one  of  the  persons  upon 
whose  motion  charges  against  Judge  Swayne  have  been  nled  and  pre- 
sented to  the  Senate? 

Mr.  Manager  Palmer.  Mr.  President,  he  is  one  of  the  persons.  He 
is  not  a  reluctant  witness.  He  is  a  sick  witness.  He  says  he  is  sick 
in  bed  and  can  not  start  before  Tuesday  morning.  He  is  not  a  reluc- 
tant witness  in  any  sense.  I  will  not  say  he  is  an  eager  witness,  but  I 
will  say  he  is  very  desirous  of  being  here. 

Mr.  Hale.  I  only  wish  to  say,  Mr.  President,  that  1  think  the  opin- 
ion of  the  Senate  in  respect  to  this  part  of  the  procedure  is  that  we 
should  proceed  as  fast  as  possible.  A  great  deal  of  the  time  of  the 
Senate  is  being  consumed  at  this  late  stage  of  the  session  by  the  hours 
that  we  are  obliged  to  put  in  each  day  in  this  trial.  The  time  is  fur- 
ther consumed  by  controversies  about  the  presence  of  witnesses  who 
do  not  appear  here,  and  the  jurisdiction  of  Uie  Senate  over  other  pub- 
lic business  is  all  the  more  and  more  taken  away.  I  may  venture  to 
express  the  hope  that  in  these  matters  counsel,  if  possible^  will  relieve 
the  Senate  of  these  controversie*'  about  the  presence  of  witnesses. 

The  Presiding  Officer.  The  Presiding  Officer  will  put  the  ques- 
tion to  the  Senate,  unless  there  is  further 

Mr.  Sfooner.  Mr.  President,  before  tiiiat  is  done  may  I  ask  for 
whom  is  the  attachment  sought? 

Mr.  Manager  Palmer.  For  Simeon  Belden. 

The  Prbsidino  Officer.  The  motion  is  made  that  an  attachment 
issue  for  Simeon  Belden. 

a  Doc.  104,  &8^^ 9 
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Mr.  Spooneb.  As  I  understand  it,  Mr.  President,  this  witness  is 
subpoenaed  on  behalf  of  the  mana^rs,  and  the  managers  state  that  he 
is  eager  to  come,  and  not  attempting  to  evade  at  all  compliance  with 
the  subpoena  issued  by  the  Senate.  He  is  anxious  to  come,  and  will 
come  as  soon  as  he  can,  but  he  has  been  detained  by  illness.  I  hardly 
feel  like  voting  to  issue  an  attachment  for  a  witness  who  is  eager  to 
come  and  will  come  at  the  earliest  possible  moment,  but  who  m  the 
meantime  is  detained  or  delayed  by  illness.     That  seems  to  be  this  case. 

The  Presiding  OmoBR.  Is  the  Senate  ready  for  the  question? 
[Putting  the  question.]  In  the  opinion  of  the  Chair,  the  **noes" 
have  it. 

Mr.  Patterson.  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer.  The  Senator  from  Colorado  asks  for  the 
yeas  and  nays.  Is  there  a  second? 

Mr.  Berry.  The  Senator  from  Colorado  [Mr.  Teller]  did  not  ask  for 
the  yeas  and  nays  on  this  question. 

Mr.  Teller.  I  did  not  ask  for  the  yeas  and  nays  on  this. 

Mr.  Berry.  It  was  on  the  other  case  that  the  Senator  from  Colo- 
rado [Mr.  Teller]  asked  for  the  yeas  and  nays. 

The  Presiding  Officer.  The  Presiding  Officer  understood  that  the 
junior  Senator  from  Colorado  [Mr.  Patterson]  asked  for  the  yeas  and 
navs. 

Mr.  Clay.  Mr.  President- 


Mr.  Patterson.  I  asked  for  the  yeas  and  nays,  Mr.  President,  on 
the  motion  for  an  attachment  for  Simeon  Belden.  I  think  the  man- 
agers on  the  part  of  the  House  are  entitled  to  the  attachment. 

Mr.  Clay.  Mr.  President,,  just  a  word.  I  understood  one  of  the 
managers  to  say  that  this  witness  had  notified  the  managers  that  he 
woula  reach  here  Tuesday.  They  had  been  notified  that  he  was  sick; 
his  wife  had  telegraphed  that  he  was  sick,  and  he  has  a  certificate  of  a 
physician  sent  here  stating  that  he  was  sick. 

Several  Senators.  No. 

Mr.  Berry.  That  is  the  other  case. 

Mr.  Clay.  Well,  I  think  a  certificate  was  read  here  the  other  day 
stating  that  the  witness  was  sick. 

Mr.  Berry.  That  was  in  the  other  case — the  case  of  Mr.  Paquet. 

Mr.  Clay.  I  may  be  mistaken  about  that,  but  the  manager  says,  any- 
way, that  the  witness  will  be  here;  that  he  has  stated  that  he  was  sick, 
and  that  he  will  start  Tuesday.  He  is  doing  the  very  best  he  can  to  get 
here,  and  I  ask  the  managers  on  the  part  of  the  House,  would  it  not 
be  better  to  wait  until  Tuesday?  They  might  hear  from  him  again, 
and  it  might  save  the  necessity  of  asking  for  an  attachment. 

Mrl  Manager  Palmer.  Well,  Mr.  President,  we  are  entirely  willing 
to  wait.  All  we  are  asking  is  that  we  shall  not  be  accused  after  a 
while  of  having  omitted  to  apply  for  this  attachment  in  time.  I  am 
perfectly  content  to  wait.  I  do  not  want  to  attach  this  man ;  I  do  not 
think  he  ought  to  be  attached  really ;  but,  at  the  same  time,  we  must 
preserve  the  rights  we  have  got  here,  so  that  somebody  may  not  rise 
and  say  after  a  while,  ''  Why  did  you  not  apply  for  this  attachment 
last  Monday?" 

Mr.  Patterson.  In  view  of  the  statement  of  the  manager  on  the 
part  of  the  House,  I  withdraw  my  request  for  the  yetis  and  nays. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that 
the  motion  is  for  the  present  withheld. 
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Mr.  Manager  Palmer.  Yes. 

"Hie  Presiding  Officer.  Are  the  managers  ready  to  proceed  with 
•the  witness? 

Mr.  Manager  Perkins.  I  take  the  liberty  of  stating,  Mr.  Presi- 
dent, that,  in  conformity  with  the  very  just  suggestion  or  the  Senator, 
I  shall  endeavor  to  have  the  evidence  of  the  witnesses  to  be  called  as 
brief  as  is  consistent  with  the  necessities  of  the  case.  I  hope  that, 
with  the  exception  of  one  formal  witness,  I  can  close  all  the  evidence 
on  the  question  of  nonresidence,  so  as  to  give  the  Senate  some  time 
to  attend  to  other  duties  this  afternoon.     1  call  Mr.  Wentworth. 

George  P.  Wentworth,  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Mr.  HiGGiNS.  I  want  the  name  of  the  witness  first 

The  Witness.  George  P.  Wentworth. 

Mr.  Teller.  Mr.  President,  if  we  are  to  take  part  in  this  trial, 
which  we  think  we  must,  under  our  oath  and  the  Constitution,  I  insist 
that  we  shall  be  allowed  to  hear  what  is  going  on.  If  the  manager 
conducting  the  examination  would  stand  in  the  middle  of  the  center 
aisle  or  somewhere  near  there,  we  probably  could  hear^  and  the  other 
side  of  the  Chaml>er  ought  to  hear  quite  as  well  as  they  now  do.  We 
in  this  part  of  the  Chamber  can  not  hear  from  the  point  where  the 
manager  is  standing. 

Mr.  Manager  Perkins.  1  desire  to  stand  wherever  the  Senate  can 
hear  me  best.  I  had  supposed  on  Saturday  afternoon  when  I  stood 
here  that  the  questions  and  answers  were  heard  in  all  parts  of  the  Sen- 
ate from  the  fact  that  I  heard  no  complaint  from  anyone  afterwards. 
If  that  was  a  mistake,  then  I  can  change  my  position  to-day,  but  I 
judge  that  on  Saturday  I  was  heard  in  all  parts  of  the  Senate,  includ- 
ing the  last  two  rows  on  the  other  side  of  the  Chamber. 

Mr.  Teller.  Mr*  President,  I  should  like  to  say  that  on  Saturday 
the  manager  was  not  heard  here  a  great  deal  of  the  time.  We  did  hear 
the  witnesses,  and  so  we  got  along  very  well.  This  morning  we  have 
not  been  able  within  the  fast  few  moments  to  hear  the  managers  at  all. 

Mr.  Manager  Perkins.  I  think  I  will  make  myself  h€ard  in  the 
questions. 

Q.  (By  Mr.  Manager  Perkins.)  Where  do  live? — A.  Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  Since  1877. 

Q.  What  is  your  business? — A.  I  am  secretary  and  general  manager 
of  the  Escambia  Realty  Company,  and  a  practicing  lawyer  also. 

Q.  Were  you  at  any  time  a  clerk  in  the  office  of  the  district  attorney 
or  any  other  public  oflBce? — A.  Yes,  sir;  I  was  clerk,  appointed 
March,  1898;  resigned  January  1, 1903,  and  was  reappointed  January 
1,  1905. 

Q.  You  were  a  clerk  in  what  oflBce? — A.  United  States  attorney's 
office  for  the  northern  district  of  Florida. 

Q.  From  what  time?— A.  From  March,  1898,  to  January  1,  1903, 
at  which  time  1  resigned,  but  was  reappointed  January  1,  1905. 

Q.  You  knew  Judge  Swayne? — A.   les,  sir. 

Q.  Did  you,  from  your  position  as  clerk,  have  occasion  to  know 
when  Judge  Swayne  was  in  Pensacola? — A.  Yes,  sir;  I  did  toa  certain 
extent 
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Q.  Were  you  present  at  the  terms  of  court? — A.  Yes,  sir. 

(^.  Did  you  have  any  business  or  relations  with  the  judge  from  your 
position  as  clerk! — A.  Well,  not  directly;  indirectly  I  did,  sir. 

Q.  As  representing  the  office? — ^A.  Yes,  sir. 

Q.  How  long  was  Judge  Swayne  present  in  Pensacola,  to  your 
knowledge,  from  March,  1898,  to  1903?— A.  Well,  as  a  rule,  he  would 
come  to  I^ensacola  just  before  the  holding  of  court  and  would  leave 
generally  right  after  the  adjournment. 

Q.  How  many  terms  of  court  were  held  a  year? — ^A.  There  were 
two  terms  a  year  held  in  Pensacola,  generally.  Some  years  there  was 
one  term  held  in  Tallahassee  and  some  years  two  terms,  according  to 
the 

Q.  How  much  time  was  occupied  by  those  terms  of  court  in  all? — ^A. 
In  Pensacola,  ten  days  or  two  weeks;  in  Tallahassee,  about  one  week; 
that  is,  each  term. 

Q.  Each  term.  Was  Judge  Swayne  present  in  Pensacola  or  Talla- 
hassee, to  your  knowledge,  from  1898  down  to  1900  except  during  the 
terms  of  the  court? — A.  Yes,  sir;  he  would  come  there  occasionally  to 
hold  court  in  chambers  and  consider  any  motions. 

Q.  For  how  long  a  time? — A.  Generally  two  or  three  days. 

Q.  Well,  was  he  there  at  any  time,  to  vour  knowledge,  except  when 
he  was  there  officially  holding,  court  or  some  sort? — A.  Not  to  my 
knowledge;  no,  sir. 

Q.  Not  to  vour  knowledge.  Did  you  have  occasion  to  send  his 
papers  from  the  office  of  the  United  States  attorney  when  he  was  not 
there? — A.  Yes.  sir. 

Q.  Where  did  you  send  them? — A.  Guyencourt,  Del. 

Q.  What  sort  of  papers  did  you  have  to  send  there? — A.  Well,  in 
the  northern  district  of  Florida  there  is  no  regular  provision  for  the 
appointment  of  an  assistant  district  attorney.  Only  during  a  term 
oi  court  is  one  allowed,  and  his  appointment  had  to  be  approved  bv  the 
district  judge.  We  would  generally  forward  the  papers  to  him  there, 
and  he  would  forward  them  to  the  Attorney-General.  Occasionally, 
I  think,  there  were  motions  and  orders  for  juries. 

Mr.  Manager  Perkins  (to  the  witness).  Speak  distinctly,  Mr.  Went- 
worth,  so  that  all  the  Senators  can  hear  you. 

The  Witness.  Yes,  sir;  I  think  there  were  occasionally  orders  to 
draw  juries  sent  to  him  in  Delaware. 

Q.  (By  Mr.  Manager  Perkins.)  You  may  state  how  it  was  in  refer- 
ence to  the  orders  required  in  the  United  States  district  attorney's 
office,  except  those  that  were  granted  while  the  court  was  actually  in 
session.  What  was  done  with  them  all? — A.  Well,  there  were  a  good 
many  of  them  that  were  sent  to  him  at  Guyencourt.  Of -course  occa- 
sionally he  was  holding  court  in  some  other  part  of  the  country — 
Texas. 

O.  How  much  delay  resulted  from  that? — A.  Well,  I  can  not  say  as 
to  tliat;  I  do  not  know  bow  much  delay.  Simply  the  delay  of  forward- 
ing the  order  to  Judge  Swayne  and  receiving  it  back;  that  was  all. 

Q.  To  your  knowledge,  was  there  any  time,  except  when  Judge 
Swayne  was  actually  holaing  a  term  of  the  court,  at  which  your  office 
could  apply  to  him  for  an  order  except  by  mail? — A.  No;  not  while 
he  was  nolding  a  term  of  court;  no,  sir. 

Q.  No;  "except."  Was  there  any  time,  except  when  he  was  hold- 
ing court,  that  the  United  States  district  attorney  could  obtain  an 
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order  from  Judg^e  Swayne  except  by  mailing  the  papers  to  him? — ^A. 
Not  to  my  knowledge;  no,  sir.    There  may  nave 

(^.  Not  to  your  knowledge.  By  whose  instructions  were  these 
various  papers  and  draft  orders  sent  to  Guyencourtl 

The  ^-^88.  By  who8e  instructions? 

Mr.  Manager  Perkins.  Yes. 

A.  The  district  attorney  instructed  me. 

Q.  The  district  attorney  instructed  you? — A.  Yes,  sir. 

Q.  You  did  not  receive  any  instruction  yourself  from  Judge 
Swayne? — A.  No,  sir. 

Q.  Did  you  know  of  any  place  where  Judge  Swayne  stopped  in 
Pensacola  during  the  years  1898  and  1899,  except  at  the  hotel  f 

The  Witness.  During  1898  and  1899? 

Mr.  Manager  Perkins.  Yes. 

A.  No,  sir;  I  do  not. 

Q.  Do  you  know  of  any  place  from  1899  down  to  1903? — A.  Yes, 
sir.  He  occupied  the  Simmons  residence,  I  think,  on  North  Barce- 
lona street,  for  a  while. 

Q.  When  was  that? — A.  I  do  not  know  exactly.  I  can  not  tell 
you  exactly. 

Q.  Do  you  remember  how  long  it  was? — ^A.  Yes,  sir;  he  occupied 
it  for  a  while.     I  know  his  furniture  was  in  the  house  for  some  time. 

Q.  How  long  was  he  in  there — in  that  cottage — to  your  knowledge, 
if  you  know? — A.  1  could  not  state,  sir. 

Q.  You  could  not  state  ? — A.  No,  sir. 

Mr.  Manager  Perkins.  That  is  all. 

Cross-examined  by  Mr.  Higgins: 

Q.  Mr.  Wentworth,  what  was  the  character  of  the  orders  that  you  had 
to  send  to  Judge  Swayne  when  he  was  out  of  the  jurisdiction? — A. 
They  were  principally,  as  I  said  before,  applications  for  the  appoint- 
ment of  an  assistant  district  attorney  during  the  holding  of  the  court. 

Q.  Would  you  have  to  have  that  order  made  frequently? — A.  Well, 
just  during  a  term  of  courts  Just  prior  to  the  holding  of  a  term  of 
court  we  would  have  to  have  an  order,  and  that  order  would  be  for- 
warded to  the  Attorney -General.  We  would  make  formal  application 
to  be  indorsed  by  the  judge,  and  after  it  had  been  indorsea  by  the 
judge  it  was  referred  to  the  Attorney-General,  and  he  would  appoint. 

Q.  Would  he  appoint  the  assistant  district  attorney  ? — A.  The  assist- 
ant district  attorney ;  yes,  sir.  You  see  the  northern  district  of  Florida 
is  not  provided  with  a  regular  assistant  district  attorney.  It  is  simply 
a  temporary  appointment  during  a  term  of  court. 

Q.  You  say  such  orders  when  made  were  sent  by  you  to  Judge 
Swayne  at  Guyencourt? — A.  As  a  rule. 

Q.  As  a  rule? — A.  Yes,  sir. 

Q.  Where  else  did  you  send  them  to  him,  if  not  there? — A.  Well, 
1  think  on  one  or,  possibly,  two  occasions  they  were  sent  to  Texas.  1 
could  tell,  of  course,  by  the  letter  book.     I  have  not  the  letter  book. 

Q.  You  have  not  the  letter  book? — A.  No,  sir. 

Q.  You  knew  that  Judge  Swayne  was  at  Pensacola  while  he  was 
holding  court? — A.  While  he  was  holding  court;  yes,  sir. 

Q.  But  when  he  was  not  holding  court,  what  aid  you  say? — A.  I 
said  he  was  generally  at  Guyencourt. 
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Q.  How  do  you  know  he  waa  there? — A.  By  sending  those  orders 
there — the  applications  for  appointment. 

Q.  You  drew  the  inference  that  he  was  there  by  the  district  attor- 
ney telling  you  to  mail  them  there? — A.  Yes,  sir. 

Q.  That  is  all  you  know? — A.  That  \8  all  I  know. 

Q.  Except  when  you  sent  them  to  Texas? — A.  I  think  to  Texas  on 
one  or  two  occasions. 

Q.  Where  did  the  judge  go;  do  you  know?  I  will  put  it  this  way: 
Did  he  leave  Pensacola  after  court? — A.  Yes,  sir. 

Q.  How  do  you  know? — A.  Well,  I  did  not  see  him  around  the 
court  or  around  the  house. 

Q.  You  did  not  see  him?— A.  No,  sir. 

Q.  Did  you  see  him  leave? — A.  No,  sir. 

Q.  Do  you  know,  of  j^our  own  knowledge,  that  he  did  go? — ^A.  Well, 
I  can  swear  to  it  as  well  as  1  can  swear  to  anything 

Mr.  HiGoiKS.  Please  answer  my  question.  I  ask  the  reporter  to 
read  the  question: 

The  reporter  read  as  follows: 

Q.  Do  you  know,  of  your  own  knowledge,  that  h^  did  go? 

A.  No,  sir;  I  can  not  say  that  I  know  of  mv  own  knowledge, 

Q.  Do  you  know  where  Judge  Swayne,  in  bodily  presence,  was 
when  he  was  in  Pensacola? — A.  No,  sir. 

Q.  Do  you  not  know  that,  except  in  the  summer  months  and  possi- 
bly up  to  October,  he  never  was  in  Delaware  but  occasionally? — A. 
No,  sir;  I  do  not. 

Q.  Do  you  not  know  that  at  the  time  he  was  absent  from  Pensacola 
during  the  winter  time  of  the  years  of  which  you  speak  he  was  hold- 
ing court  in  his  circuit,  but  outside  of  his  district? — A.  I  can  not 
swear  to  it;  no,  sir;  I  do  not  know  it  of  my  own  knowledge. 

Q.  Then  you  do  not  know  ? — A.  I  do  not  know  of  my  own  knowledge. 

Q.  I  am  only  asking  for  your  knowledge. — A.  Yes,  sir. 

Q.  You  say  you  are  a  lawyer,  sir? — A.  Yes,  sir. 

Q.  How  many  orders  were  required  to  be  made  a  year  for  the  appoint- 
ment of  a  United  States  attorney? — A.  Two. 

Q.  Two?— A.  Yes,  sir. 

Q.  At  what  time  of  the  year  would  you  mail  them? — A.  It  would  be 
generally  in  March  and  May,  and  then  again  about  November,  I  think. 

Q.  And  then  again  about  November? — ^A.  Yes,  sir. 

Q.  Or  before  November? — A.  The  latter  part  of  October  or  the 
first  of  November. 

Q.  And  there  were  no  other  orders  that  you  had  to  send  for  except 
« those  which  concerned  the  appointment  of  an  assistant  United  States 
attorney? — A.  No,  sir. 

Q.  1  ou  do  know  that  Judge  Swayne  resided  in  the  Simmons  resi- 
dence or  cottage? — A.  Yes,  sir. 

Q.  But  you  can  not  say  when? — A.  I  can  not  say. 

Q.  Or  for  how  long? — A.  No,  sir;  I  can  not  say  for  how  long. 

Q.  And  then  do  you  know  of  his  staying  at  Pensacola  between  the 
terms  of  court  at  any  other  place  than  the  Simmons's  cottage? 

The  Witness.  Since  when  ? 

Mr.  HiOGiNS.  At  any  time. 

A.  Yes,  sir;  he  was  at  Captain  Northrup's  house  for  some  time,  and, 
I  think,  at  Mr.  Marsh's  house  for  some  lime. 
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Q.  When  were  those  times? — A.  I  can  not  state  definitely. 

Q.  You  can  not  state  definitely?  You  have  stated  that  he  never 
was  there  except  during  terms  of  court. — A.  I  still  adhere  to  that 
proposition. 

Q.  How  could  he  be  staying  between  terms  of  court  at  the  houses 
you  have  just  spoken  of? — A.  I  did  not  mean  to  convey  that  idea. 

Q.  What  idea? — A.  The  idea  that  he  was  in  Pensacola  at  other 
times  than  the  times  he  was  holding  court.  As  I  stated  on  my  direct 
examination,  it  is  possible  he  was  there  some  time  holding  court  in 
chambers. 

The  Presiding  Oepicer.  The  Presiding  Officer  thinks  the  witness 
misunderstood  the  question. 

Q.  (By  Mr.  Hioon^s.)  I  am  going  to  ask  the  question:  Do  I  under- 
stand you  to  say  that  wnen  he  was  staying  at  Captain  Northrup's  and 
Mr.  Marsh's,  and — what  is  the  other  place? — A.  The  Escambia  Hotel. 

Q.  The  Escambia  Hotel — that  you  only  knew  of  his  staying  there 
during  terms  of  court? — A.  Yes,  sir. 

Q.  Not  between  terms? — A.  No,  sir. 

Q.  That  is  of  your  kowledge? — A.  Yes,  sir;  that  is  all. 

Q.  But  he  might  have  been  in  town  and  you  not  know  it? — A.  Yes, 
sir;  he  might  have  been  there,  and  I  not  know  it. 

Mr.  HiGGiNS.  That  is  all. 

Reexamined  by  Mr.  Manager  Perkins: 

Q.  What  class  of  orders  did  you  say  you  sent  to  Judge  Swayne? — 
A.  The  appointment  of  assistant  district  attorney. 

Q.  Were  orders  sent  for  the  calling  of  a  jur}'? — A.  Well,  those 
were  sent,  but  my  knowledge  is  not  direct — not  personal  knowledge  on 
that  fact. 

Q.  Were  those  orders  sent  from  the  district  attorney's  office? — A. 
Well,  I  think  they  were  on  one  or  two  occasions. 

Mr.  HiGGiNS  (to  the  witness).  Speak  of  your  own  knowledge,  sir? 

The  Witness.  I  can  not  swear  positively. 

Q.  (By  Mr.  Manager  Perkins.)  Were  orders  sent  in  reference  to 
the  adjournment  of  the  term  from  the  district  attorney's  office? — A. 
No,  sir;  not  to  my  knowledge. 

Q.  From  what  office  would  those  orders  go? — ^A.  I  think  from  the 
clerk's  office. 

Q.  When  you  sent  those  orders  to  Guyencourt,  what  became  of 
them?  Did  you  receive  them? — A.  Occasionally  we  received  them 
back;  and  sometimes  they  were  sent  by  Judge  Swayne,  in  an  inclosed 
evelope,  to  the  Attorney-General. 

Q.  when  you  received  them  back,  were  they  signed  by  Judge 
Swayne? — A.  Yes,  sir. 

Q.  Did  they  come  back  in  the  ordinary  course  of  the  mail? — A. 
Yes,  sir. 

Q.  From  Guyencourt? — A.  Yes,  sir. 

Q.J  Will  you  state  how  many  letters  a  year  were  written  from  the 
district  attorney's  office  addressed  to  Judge  Swayne  tit  Guyencourt? — 
A.  I  am  positive  of  two.  1  do  not  know  all — about  two,  but  I  do  not 
know  how  many  more. 

Q.  The  other  orders  and  letters  were  not  under  your  jurisdiction? — 
A.  No,  sir. 

Mr,  Manager  Perkins.  That  is  all.     Call  Mr.  A.  C.  Blount,  jr. 
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Mr.  A.  C.  Blount,  jr.,  sworn  and  examined: 

Mr.  NELJ90N.  Mr.  President,  it  is  very  difficult  to  hear  the  witnesses. 
1  think  if  the  witnesses  would  occupy  a  stand  right  in  front  of  the 
Reporters  there  in  the  center,  we  could  hear  much  better  than  up 
where  they  are  placed.  I  have  found  ^reat  difficulty  in  hearing  the 
witnesses  over  here.  I  would  suggest  tnat  the  witness  be  allowed  to 
tuke  his  stand  right  in  front  of  the  managers  and  the  attorneys. 

The  Presiding  Offioer.  The  witness  suggests  that  he  thinks  he  will 
be  able  to  be  heard. 

Mr.  Manager  Perkins.  I  should  like  to  ask,  Mr.  President,  in  view 
of  the  suggestion  made  by  the  Senator  from  (Colorado,  whether  the 
questions  which  I  put  are  now  heard. 

Mr.  Teller.  Mr.  President,  we  have  had  no  difficulty  in  hearing 
the  last  witness  and  the  last  examination.  I  have  not,  at  any  rate,  and 
I  understand  my  associates  say  the  same  thing. 

Mr.  Manager  Perkins.  Mr.  President,  I  trust  if  there  is  any  com- 
plaint the  Senators  will  notify  us,  because  unthinkingly,  sometimes  one 
omits  to  speak  sufficiently  loud. 

By  Mr.  Manager  Perkins: 

Q.  Mr.  Blount,  where  do  jrou  live? — A.  I  live  in  Pensacola,  Fla. 

Mr.  Beveridge.  Mr.  President,  the  witness  will  have  to  do  very 
much  better  than  that,  if  he  is  to  be  heard  by  any  Senator  in  this  part 
of  the  Chamber. 

The  Presiding  Officer.  The  Presiding  Officer  is  doing  the  best  he 
can  to  have  the  witness  heard. 

Mr.  Beveridge.  Senators  have  no  difficulty  in  hearing  the  Presid- 
ing Officer,  but  the  witness  we  do  not  hear,  nor  have  we  heard  very 
many  of  the  witnesses.  The  examination,  so  far  as  the  witnesses  are 
concerned,  seems  to  be  conducted  as  though  it  were  a  hearing  in 
chambers. 

Q.  (By  Mr.  Manager  Perkins.)  Where  do  you  live? — A.  I  live  in 
Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  Forty-four  years. 

Q.  What  is  your  business? — A.  I  am  a  lawyer. 

Q.  Do  you  hold  any  position  there;  and  if  so,  what? — A.  I  hold 
no  official  position  at  present. 

Q.  You  have  been  a  judge  there? — A.  I  have  been  judge  of  tt=j 
criminal  court  of  record  for  eight  years. 

Q.  How  long  have  you  known  Judge  Swayne? — A.  Ever  since  he 
has  been  district  judge  for  the  northern  district  of  Florida. 

Q.  Have  you  had  occasion  to  see  him  from  1894  down  to  this  time? — 
A.  I  have,  frequently. 

Q.  What  law  office  are  you  connected  with? — A.  lam  junior  mem- 
ber of  the  firm  of  Blount  &  Blount. 

Q.  You  may  state  whether  that  office  has  had  a  large  practice  in  the 
United  States  court? — A.  It  has. 

Q.  And  that  has  been  true  during  all  this  period? — A.  All  of  this 
period. 

Q.  Have  you  known  Judge  Swayne  personally? — A.  I  have.* 

Q.  During  what  time,  from  1894  to  1900,  was  Judge  Swayne  in  Pen- 
sacola, to  your  knowledge? — A.  To  the  best  of  my  recollection,  very 
little  longer  than  the  court  over  which  he  presided  held  its  sessions. 
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Q.  And  how  long  a  time  did  those  terms  last? — A.  Usually  about 
two  weeks. 

Q.  Two  courts  in  each  year! — A.  Two  courts  in  each  year.  One  in 
the  fall,  usually  in  November,  and  the  other  in  the  spring,  usually  in 
March. 

Q.  Do  you  know  where  he  stayed  when  in  Pensacolat 

The  Witness.  While  in  PensacoU! 

Mr.  Manager  Perkins.  Yes. 

A.  He  stayed,  to  the  best  of  mv  information 

Mr.  HiQGiNS.  Beg  pardon.     I  do  not  want  ^our  information,  sir. 

Mr.  Manager  Perkins.  I  submit  that  the  witness  is  entirely  correct 
He  is  stating  his  knowledge. 

Mr.  HiGGiNS.  No;  ^information"  is  what  he  said. 

The  Witness.  To  the  best  of  my  knowledge  and  belief. 

Mr.  Manager  Perkins.  Go  on. 

A.  He  stayed  at  the  Escambia  Hotel.  He  also  stayed  or  boarded 
with  Capt.  W.  H.  Northrup. 

Q.  (By  Mr.  Manager  Perkins.)  And  did  you  know,  Judfi^  Blount, 
of  any  other  place,  except  Northrup's  boarding  house  and  me  Escam- 
bia Hotel,  where  Judge  Swayne  could  be  found  in  Pensacola  from  1894 
to  1900;  and,  if  so,  wnere? — A.  I  know  of  no  other  place,  unless  it 
may  have  been  at  a  house  belonging  to  Capt.  B.  F.  Simmons,  which  he 
leased  for  a  time. 

Q.  Do  you  know  when  he  leased  it? — ^A.  I  do  not. 

Q.  Do  you  know,  of  your  own  knowledge,  how  long  he  was  there? — 
A.  I  can  not  say  that  I  do. 

Q.  Did  the  office  of  Blount  &  Blount  have  any  occasion  to  send 

Sapers,  which  required  the  signature  of  Judge  Swayne  or  the  action  of 
udge  Swayne,  to  him  when  the  court  was  not  in  session? — ^A.  It  did. 

Q.  During  all  those  years? — A.  During  all  those  years. 

Q.  What  aid  you  do  with  them? 

The  Witness.  Do  you  mean  when  he  was  not  in  the  city  of  Pensa- 
cola? 

Mr.  Manager  Perkins.  When  he  was  not  in  Pensacola.  Where  did 
you  send  them? — A.  They  were  usually  sent  to  Guyencourt,  Del. 

Q.  Did  you  afterwards  receive  them  back? — A.  I  presume  we  did. 

Q.  What  is  your  recollection? — ^A.  We  did,  whenever 

Q.  Signed  or  acted  upon  by  the  Judge? — ^A.  In  almost  every  instance, 
so  far  as  I  can  recollect. 

Q.  Did  any  delay  in  obtaining  orders  or  relief  result  from  this  pro- 
cedure?— A.  Sometimes. 

Q.  Were  those  orders  or  papers  such  as  could  have  been  acted  upon 
at  the  time  if  there  had  been  a  judge  present  in  the  district? — A.  If 
you  will  permit  me  to  state,  most  of  our  business  conducted  in  Juc^e 
Swayne's  court  was  conducted  by  the  senior  member  of  our  firm,  Mr. 
W.  A.  Blount.  Personally,  I  do  not  recollect  ever  having  sent  an  order 
to  Judge  Swayne  for  his  signature. 

Q.  xou  knew  of  papers  that  were  sent  by  the  office? — A.  I  knew 
that  papers  were  sent  and  papers  received  back. 

Q.  I  ask  you  whether  you  can  state  from  your  knowledge  whether 
those  papers  were  such  as  might  have  been  signed  by  the  judge  on  the 
spot  if  he  had  been  there? — A.  They  were. 

Q.  Did  you  sell  a  house  to  Judge  Swayne? — A.  I  did. 

Q.  When?— A.  On  the  30th  day  of  May,  1908. 
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Q.  Thatwasahousein  Pensacola! — A.  It  was  my  private  residence. 

Q.  In  Pensacola? — A.  In  Pensacola. 

Q.  What  price  was  paid  for  it  or  agreed  to  be  paid? — A.  I  was  paid 
$4,000. 

Q.  It  was  the  residence  which  yourself  had  occupied? — A.  It  was. 

Q.  And  that  was  in  May,  1903?— A.  May,  1903. 

Q.  Has  that  house  been  since  occupied  by  Judge  Swayne  and  his 
family? — A.  It  was  occupied  by  him  and  his  family. 

Q.  From  what  time  to  what  time? — A.  To  the  best  of  my  recollec- 
tion his  family  moved  in  in  the  fall  of  1903. 

Q.  And  how  lon^  did  they  stay  there? — A.  They  stayed  there  at 
least  during  that  wmter. 

Q.  Until  the  spring  of  1904.  Were  the  furniture  and  the  personal 
effects  of  Judge  Swayne  and  his  family  moved  into  the  house  after  he 
purchased  it? — A.  I  did  not  visit  the  h9use  after  I  sold  it. 

Q.  You  do  not  know  how  that  was.  During  those  years  did  you 
have  frequent  conversations  with  Judge  Swayne? — A.  More  or  less 
frequent,  in  his  private  office. 

Q.  Do  you  remember  any  times  when  he  made  anv  remarks  in  refer- 
ence to  an  early  adjournment  of  the  court? — A.  I  do  not  know  that  I 
exactly  understand. 

Q.  Did  you  ever  hear  Judge  Swayne  make  any  remarks  from  the 
bench  or  off  the  bench  with  reference  to  the  adjournment  of  his  court? 

The  Witness.  That  is  rather  indefinite. 

Mr.  Manager  Perkins.  I  have  to  be  indefinite  because  my  friend  on 
the  other  side  objects  to  my  leading  witnesses. 

A.  I  heard  him  say,  of  course,  that  he  intended  to  adjourn  court. 

Mr.  Manager  Perkins.  Yes;  I  dare  say. 

Q.  (By  Mr.  Manager  Perkins.)  Did  he  ever  make  any  remarks, 
that  you  remember,  in  reference  to  a  desire  to  adjourn  the  court  early, 
for  any  reason  i — A.  I  have  heard  him  say  so. 

Q.  How  of  ten? — A.  1  presume  once  or  twice. 

Q.  What  did  he  do  when  he  made  those  remarks;  did  he  adjourn  the 
court? — A.  The  court  would  be  adjourned. 

Q.  There  was  still  business  on  the  docket? — A.  I  think  so,  at  times. 

Q.  What  reason  did  he  give,  if  you  remember,  for  adjourning  the 
court? 

Mr.  Higgins.  I  should  like  to  know  to  what  article  of  impeachment 
this  evidence  is  directed? 

Mr.  Manager  Perkins.  It  bears  upon  the  question  of  residence — all 
of  it. 

Mr.  Carmack.  Mr.  President,  we  did  not  hear  the  last  few  questions 
and  answers,  and  we  should  like  to  have  them  repeated.  I  reier  to  the 
((uestions  with  res{)ect  to  the  adjournment  of  the  court. 

The  Presiding  Officer.  The  reporter  will  read  the  questions  and 
the  answers. 

The  reporter  read  as  follows: 

Q.  Do  you  remember  any  times  when  he  made  any  remarks  in  reference  to  an 
early  adjournment  of  the  court? — A.  I  do  not  know  that  I  exactly  understand. 

Q.  Did  you  ever  hear  Judge  Swayne  make  any  remarks  from  the  bench  or  off  the 
l)ench  with  reference  to  the  adjournment  of  his  court? 

The  Witness.  That  is  rather  indefinite. 

Mr.  Mana^r  Pereinb.  I  haye  to  be  indefinite  because  my  friend  on  the  other  side 
objects  tu  my  leading  witnesBes. 
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A.  I  heard  liim  say,  of  courBe,  that  he  intended  to  adjourn  court. 

Mr.  Manager  Perkins.  Yes;  I  dare  say. 

Q.  (By  Mr.  Manager  Perkins).  Did  he  ever  make  any  remarks,  tliat  you  remem- 
ber, in  reference  to  a  desire  to  adjourn  the  court  early  for  any  reason? — A.  I  have 
heard  him  say  so. 

Q.  How  often? — A.  I  presume  once  or  twice. 

Q.  What  did  he  do  wnen  he  made  those  remarks;  did  he  adjourn  the  court? — 
A.  The  court  would  be  adjourned. 

Q.  There  was  still  business  on  the  docket? — A.  I  think  so,  at  times. 

Q.  What  reason  did  he  give,  if  you  remember,  for  adjourning  the  court? 

The  Presiding  Officer.  The  witness  may  answer  the  question. 

A.  I  do  not  know  that  1  recollect  any  reason  that  he  rave. 

Q.  (By  Mr.  Manager  Perkins.)  Dia  you  ever  hear  him  say  where 
he  was  going  when  the  court  was  adjourned? — ^A.  To  the  best  of  my 
recollection  ne  would  speak  of  his  going  home  to  ^uyencourt,  Del. 

Q.  Did  he  ever  give  to  you  any  address  as  to  where  to  send  letters 
or  papers  after  he  had  adjourned  court;  and  if  so,  what? — A.  Unless 
he  was  going  to  hold  court  in  some  other  district,  his  address  was 
Guyencourt,  Del. 

Q.  You  say  that  he  referred  to  his  home  in  Guyencourt,  Del.  Is 
that  correct? — A.  It  is,  to  the  best  of  my  recollection. 

Q.  How  often  did  he  do  that? — A.  It  is  impossible  for  me  to  say. 

Q.  Once  or  many  times? — A..  I  can  not  say  it  was  many  times;  I 
can  not  say  it  was  once.  It  was  at  least  once,  and,  to  the  best  of  my 
recollection,  more  than  once. 

Q.  Did  he  ever  refer  to  his  horses  at  Guyencourt?  Did  he  speak  of 
having  his  horses  at  Guyencourt? — ^A.  He  had. 

Q.  Did  he  ever  make  any  other  reference  to  Guyencourt;  and  if  .so, 
what? — A.  No  other  reference  that  I  know  of,  except  that  he  desired 
to  go  to  Guyencourt  to  look  out  for  some  fine  horses  he  had — good, 
thoroughbred  horses. 

Q.  Did  he  ever,  to  your  knowledge,  have  any  horses  in  the  northern 
district  of  Florida? — A.  None  to  my  knowledge. 

Q.  Did  he  to  your  knowledge  have  any  residence  at  Pensacola  from 
1894  to  1900? 

Mr.  HiGGiNS.  We  think  that  is  asking  for  an  opinion. 

Mr.  Manager  Perkins.  Oh,  no.  It  is  simply  asking  whether  there 
was  any  place  to  the  knowledge  of  the  witness 

Mr.  HiGGiNS.  It  is  the  same  objection  that  was  made  on  Saturday. 

Mr.  Manager  Perkins.  Not  quite.  Then  a  witness  was  asked 
whether,  in  his  opinion,  Judge  Swayne  was  a  resident,  and  the  Pre- 
siding Officer  held  that  that  was  a  question  of  law.  I  am  now  asking 
for  a  question  of  fact — whether,  to  the  knowledge  of  this  witness,  who 
saw  Judge  Swayne  during  all  these  years,  there  was  any  place  in  Pen- 
sacola occupied  by  Judge  Swayne  as  a  residence? 

Mr.  HiGGiNS.  That  is  a  different  question. 

Mr.  Manager  Perkins.  .Just  as  I  might  ask  whether  my  friend  has 
a  residence 

The  Presiding  Officer.  The  Presiding  Oflicer  thinks  the  question 
may  be  answered. 

Mr.  HiGGiNS.  It  is  not  objectionable  in  its  present  form. 

Mr.  Manager  Perkins.  Very  well. 

The  Witness.  He  had  no  residence — no  permanent  residence — in  the 
city  of  Pensacola  up  to  the  time  he  leased  the  Simmons  house. 


140      SWATNE   IMPEAOHMENT   PBOOEEDIKGS   IK   THE   SENATE. 

Q.  (By  Mr.  Manager  Perkins.)  Did  he  have  any  sort  of  a  resi- 
dence, that  you  know  of,  except  at  the  boarding  house  and  tavern 
where  he  stayed? — A.  None. 

Mr.  Manager  Perkins.  You  naay  cross-examine. 

Cross-examined  by  Mr.  Higgins: 

Q.  You  speak  of  your  sending  orders  or  letters,  correspondence,  to 
Judge  Swayne  at  Guy  encourt  unless  he  was  holding  court  out  of  his  dis- 
trict.— A.  Yes,  sir. 

Q.  Will  you  please  state  how  much  he  was,  within  your  knowledge, 
holding  court  out  of  his  district  during  the  time  of  which  you  have 
testified? — A.  It  would  be  simply  impossible  for  me  to  tell  how  much 
time  he  occupied  in  holding  court  in  other  districts. 

Q.  So  that,  be  it'much  or  little,  you  can  throw  no  light  on  the  mat- 
ter to  the  court  by  your  evidence? — ^A.  None  whatever. 

Q.  You  do  happen  to  know  of  the  Judge  giving  you  his  address 
as  at  Guy  encourt «— A.  I  do. 

Q.  Do  you  know  whether  he  ever  did  that  other  than  in  the  sum- 
mer and  autumn  vacation? — A.  The  vacation  of  the  court,  if  held  in 
March 

Mr.  Higgins.  I  am  not  speaking  of  the  court  vacation.  I  am 
speaking  of  the  vacation  which  the  American  people  take  for  their 
comfort. 

The  Witness.  I  am  talking  about  Judge  Swayne's  vacation. 

Mr.  Higgins.  I  am,  too. 

The  Witness.  I  said,  to  the  best  of  my  recollection,  the  vacation  began 
in  March  and  ended  in  November. 

Q.  (By  Mr.  Higgins.)  I  ask  if  it  was  during  that  time  that  he  gave 
you  his  address  as  Guy  encourt? — A.  It  was. 

Q.  Do  you  know  of  nis  having  gone  to  Delaware  as  early  as  March  ? — 
A.  I  do. 

Q.  When? — A.  I  can  not  name  the  year. 

Q.  How  do  you  recall  it  and  fix  it? — A.  As  many  other  things  are 
fixed  in  my  mind,  without  being  able  to  tell  the  tim^  and  date. 

Q.  Can  you  name  any  circumstance  by  which  you  can  remember  his 
being  there  at  such  a  time? — A.  I  can  not  fix  the  time  and  date,  but  I 
can  recollect  that  he  has  eone  away  from  Pensacola  in  March,  or  a 
little  after  March,  after  holding  court  and  adjourned  court,  to  Guyen- 
court,  Del. 

Q.  You  know  that? — A.  I  know  it  as  well  as  I  know  any  other  thing 
that  has  passed  within  my 

Q.  How  do  you  know  where  he  went? — A.  Simply  because  he  stated 
he  was  going  to  Guyencourt,  Del. 

Q.  As  early  as  March? — A.  1  think  so. 

Q.  Do  you  more  than  think,  Mr.  Blount? — A.  I  believe. 

Q.  You  have  said  you  do  not  know  whether  the  Judge  was  holding 
court  out  of  his  district  during  most  of  the  winter  months  duringthose 
years? — A.  He  frequently  held  court  out  of  the  district,  in  Texas; 
sometimes  he  sat  on  the  court  of  appeals,  in  New  Orleans,  La.,  and 
sometimes  he  held  court  at  Birmingham,  Ala. ,  and  once  he  held  court 
at  Huntsville,  Ala.     How  much  of  tener  I  do  not  know. 

Q.  Did  you  have  occasion  to  communicate  with  him  by  correspond- 
ence while  he  was  at  all  of  those  places? — A.  1  do  not  think  that 
personally  I  ever  did  communicate  with  him. 
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Q.  Individually,  I  understood  you  to  say  that  there  was  but  a  single 
occasion  when  you  did  correspond  directly  with  him.  It  was  doneoy 
your  office,  but  not  by  vou? — A.  I  do  not  know  that  I  ever  had  any 
communication  personally. 

Mr.  HiGGiNS.  That  is  all. 

Mr.  Manager  Perkins.  I  think  that  is  all. 

William  W.  Potter  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  Mr.  Potter,  where  do  you  live? — A.  Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  About  twenty-odd  years; 

Q.  Have  you  held  any  official  position? — A.  Yes,  sir. 

Q.  What?— A.  I  was  clerk  of  the  United  States  district  court  and 
deputy  clerk  of  the  United  States  circuit  court  for  the  northern  dis- 
trict of  Florida. 

Q.  During  what  period?— A.  From  1889  to  1896. 

Q.  You  held  this  position  during  the  year  1894  and  part  of  1895? — • 
A.  Yes,  sir. 

Q.  Down  to  what  time  in  1895? — A.  I  think  it  was  in  June. 

Q.  What  has  been  your  business  since  that  time? — A.  I  have  been 
eoiployed  in  the  mercantile  business. 

Q.  Have  you  had  anything  to  do  with  Judge  Swayne's  court  since 
1895? — A.  No,  sir;  only  as  a  juror. 

Q.  Only  as  a  juror? — A.  Yes,  sir. 

Q.  What  is  your  recollection  as  to  how  long  Judge  Swayne  was  in 
Pensacola  in  any  one  year  during  the  time  you  were  clerk? — A.  In  the 
fall  of  1889  or  m  the  winter  of  1889 

Mr.  HiGGiNS.  That  does  not  cover  this  point. 

The  Witness.  I  think  it  was  in  the  spring  of  1890- 


Mr.  Manager  Perkins.  Never  mind  about  1890.  Come  down  to 
1894. 

Q.  (By  Mr.  Manager  Perkins.)  How  much  was  he.  there  in  the 
years  1894  and  1895? — A.  Well,  I  do  not  think  he  was  there  more  than 
two  or  three  months  in  the  year. 

Q.  Was  he  there  at  any  time  to  your  knowledge  except  when  terms 
of  the  court  were  held? — A.  No,  sir. 

Q.  Did  you  have  any  occasion  to  send  papers  to  him  from  your 
ojBBce? — A.  Very  few.     I  think  I  did  send  some. 

Q.  Do  you  remember  where  you  sent  them? — ^A.  I  sent  them  to 
Guyencourt,  Del. 

Q.  By  whose  instructions? — A.  Well,  I  could  not  say  about  that. 

Q.  You  got  instructions  from  somebody  to  send  them  to  Guyen- 
court?— A.  Yes,  sir. 

Q.  When  you  sent  them  to  Guyencourt,  did  you  receive  them  back 
from  Guyencourt? — A.  Yes,  sir. 

Q.  Signed  by  the  judge? — A.  Yes,  sir. 

Q.  Do  you  remember  where  Judge  Swayne  stopped  in  Pensacola  in 
1894  and  1895  and  1896?— A.  I  think  he  stopped  at  the  Escambia 
Hotel  for  one  place,  and  the  other  places  I  do  not  exactly  recollect,  but 
there  were  other  places  he  stopped  at. 

Mr.  Manager  Perkins.  I  think  that  is  all. 

Mr.  HiGGiNS.  We  have  no  auestions. 

Mr.  Manager  Perkins.  Call  Mr.  Coston. 
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Charles  M.  Coston,  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  Where  do  vou  live? — A.  Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  Since  June  5,  1895. 

Q.  What  is  your  business? — A.  Lawyer. 

Q.  Have  you  known  Judge  Swaync? — A.  I  have. 

Q.  How  long? — A.  I  think  since  October,  1896,  to  the  present  time. 

Q.  Have  you  known  of  his  being  present  at  Pensacola  holding 
couit? — A.  I  have,  sir. 

Q.  Had  you  any  business  before  the  court? — A.  I  am  a  practicing 
attorney  before  that  court,  and  have  had  business  before  it  constantly. 

Q.  Tnen  you  have  at  all  times  known  when  that  court  was  in  ses- 
sion?— A.  I  have. 

Q.  And  you  have  known  whether  the  judge  was  there  to  hold  the 
court? — A.  I  have. 

Q.  You  have  known  of  his  whereabouts?  —A.  1  have. 
•  Q.  Have  you  known  of  his  being  in  Pensacola  at  any  time  except 
when  the  court  was  in  session  Jl — A.  I  have  not,  sir;  only  for  a  short 
time,  if  any. 

Q.  How  long  a  time,  if  any? — A.  I  should  judge  not  more  than  one 
week  or  ten  days  subsequent  to  the  adjournment  of  the  court;  and  then 
only  on  rare  occasions. 

Q.  How  often  did  that  occur? — A.  Very  rarely.  It  was  just  only 
on  rare  occasions  that  he  was  there  at  a  time  subsequent  to  the  holding 
of  the  court. 

Q.  Do  you  remember  his  occupying  the  Simmons  cottage? — A.  I  do. 

Q.  When  was  that? — A.  I  can  not  say  that  I  remember  the  exact 
year. 

Q.  Would  it  be  your  recollection  that  it  was  about  1900? — A.  I 
think  it  was  about  that  time. 

Q.  Ho"v  long  was  he  in  the  Simmons  cottage,  if  you  know  ? — A.  I 
can  not  say  exactly. 

Q.  About  how  long? — A.  If  I  remember  corroctly,  it  may  have  been 
a  3^ear  or  two  years. 

Q.  That  he  rented  it? — A.  Yes,  sir. 

Q.  Do  you  know  how  large  a  portion  of  the  time  he  was  ac^tually 
in  Pensacola? — A.  A  very  small  portion  of  the  time.  As  1  said,  only 
during  the  time  that  court  was  in  session. 

Q.  In  other  words,  he  rented  the  cottage,  but  he  did  not  occupy  it 
except  during  the  sessions  of  the  court?  —A.  No,  sir;  he  did  not. 

Q.  Where  did  he  stop  before  renting  the  Simmons  cottage? — A.  At 
the  Escambia  Hotel,  if  I  remember  correctly. 

Q.  Down  to  the  time  that  he  rented  the  Simmons  cottage,  did  you 
know  of  any  residence  that  Judge  Swayne  had  in  Pensacola? 

The  Witness.  Up  to  the  time  of  the  renting  of  the  Simmons  cottage  ? 

Mr.  Manager  Perkins.  Yes. 

A.  I  do  not,  unless  you  describe  a  residence  at  a  hotel  as  a  residence 
in  a  city. 

Q.  You  did  not  know  of  his  being  there  prior  to  1900  at  any  time, 
except  when  he  was  at  the  hotel,  during  the  terms  of  the  court?  Is 
that  the  fact? — A.  That  is  a  fact. 

Q.  Did  you  have  any  occasion  to  send  papers  to  Judge  Swayne  at 
any  time? — A.  I  can  not  recall  that  I  have  ever  had  occasion  to  do  so. 
My  business  before  the  court  was  largely  criminal. 
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Q.  Do  you  remember  any  time  when  cases  stood  over  any  term  of 
the  court? — A.  Do  you  mean  cases  in  which  I  was  interested? 

Q.  Yes. — A.  No;  I  do  not.  As  I  said,  I  am  a  criminal  lawyer;  my 
practice  is  largely  criminal,  and  of  course  there  was  no  occasion  for 
cases  to  stand  over. 

Q.  How  long  did  those  terms  of  the  court  last? — A.  That  is  a  very 
difficult  thing  to  say. 

Q.  What  is  your  recollection? — A.  Well,  I  should  judge  from  ten 
days  to  two  or  three  weeks. 

Q.  And  there  were  how  many  terms  a  year? — A.  I  think  we  have 
two  terms  there  a  year — that  is,  what  you  may  call  two  legal  terms, 
and  then,  of  course,  they  may  have  a  special  term  that  can  be  called  by 
the  judge  himself. 

Mr,  Manager  Perkins.  I  think  you  may  cross-examine. 

Cross-examined  by  Mr.  Higgins: 

Q.  You  say  that  Judge  Sway  ne  was  at  the  Escambia  Hotel  ? — A.  He 
was,  sir. 

Q.  And  at  other  places? — A.  Yes,  sir. 

Q.  Where? — A.  The  other  places  mentioned,  you  mean — the  places 
that  I  have  mentioned  in  my  examination  in  chief. 

Q.  You  mentioned  the  Simmons  cottage? — A.  Yes,  sir;  the  Simmons 
cottage. 

Q.  The  Blount  House?— A.  I  did  not  mention  the  Blount  House.  I 
was  not  asked  about  that. 

Q.  Did  he  live  there? — A.  He  did,  sir. 

Q.  Did  he  live  at  any  other  place? — A.  At  Capt.  W.  H.  Northrup's 
residence. 

Q.  Did  he  live  at  any  other  place  within  your  knowledge? — A. 
No,  sir. 

Q.  Do  you  know  where  he  was  when  he  was  not  in  Pensacola? — 
A.  No. 

Q.  Do  you  know  on  what  dut}'  he  was  serving  or  whether  he  was 
serving  on  duty  or  not? — A.  1  do  not,  sir. 

Q.  X  ou  can  onlj^  speak  of  whether  he  was  in  Pensacola  so  far  as  you 
knew? — A.  That  is  all. 

Q.  And  it  is  to  that  that  your  testimony  has  been  confined? — A.  That 
is  all. 

Mr.  HiGGiNS.  That  will  do. 

Reexamined  by  Mr.  Manager  Perkins: 

Q.  When  did  he  goto  the  Blount  House,  in  1903?— A.  I  think  it  was 
in  the  latter  part  of  1902  or  in  1903.     I  do  not  know  positively. 

Q.  At  these  times  that  Judge  Swayne  was  there  aid  you  ever  see 
any  of  his  family  with  him? — A.  laid,  perhaps  on  one  occasion,  if  I 
remember  correctly. 

Q.  On  what  occasion? — A.  The  occasion  was  when  the  United  States 
cruisers  were  in  port.  He  had  his  daughter  and,  I  think,  one  of  his 
.sons  there.  On  another  occasion  I  remember  his  having  introduced  me 
to  his  oldest  son,  who  I  believe  is  a  lawyer  in  Delaware. 

Q.  In  what  year  was  it  that  the  cruisers  were  at  Pensacola? — A.  I 
tfiink  it  was  in  1902.     1  am  not  positive  as  to  that. 
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Q.  How  long  were  the  son  and  daughter  at  Pensacola  at  that  time  ? — 
A.  At  that  time,  if  I  remember  correctly,  only  during  the  time  the 
ships  were  in  port;  perhaps  a  little  afterwards. 

Mr.  Manager  Perkins.  I  think  that  is  all. 

Reexamined  by  Mr.  Higgins: 

Q.  Are  you  personally  acquainted  with  his  family,  sir? — A.  No,  sir; 
only  I  can  say  I  am  personally  acquainted  with  daughter  through  an 
introduction,  the  son  tnrough  the  method 

Q.  You  did  not  visit  the  family  at  all? — A.  No,  sir;  they  were  not 
in  town. 

Q.  Did  you  know  Mrs.  Sway ne? — A,  I  have  never  met  Mrs.  Swayne. 

Reexamined  by  Mr.  Manager  Perkins: 

Q.  You  said  that  you  did  not  visit  Mr.  Swayne  and  his  family.  Was 
there  ever  a  time  to  your  knowledge  when  thev  were  in  Pensacola 
down  to  1903  when  you  could  visit  them? — A.  That  is  what  I  tried  to 
explain.  I  did  not  go  as  far  as  I  would  like  to.  I  say  I  never  visited 
them  because  they  were  never  there  long  enough  to  afford  me  an  op- 
portunitv  to  visit  thom. 

Mr.  Manager  Perkins.  So  I  understand.    That  is  alL 

Joseph  C.  Ketseb,  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Q*  How  long  have  you  lived  there? — A.  About  sixty -seven  years; 
that  is,  not  directly  in  the  town,  but  in  the  neighborhood. 

Q.  How  many  years  do  you  sav  you  have  lived  there? — A.  I  have 
lived  in  Pensacola  proper  about  thirty -five  years. 

Q.  About  thirty-five  years? — A.   x es,  sir. 

Q.  And  you  have  known  the  residents  of  the  town? — A.  Yes,  sir. 

Q.  Yea  had  occasion  to  be  about  the  town  more  or  less  all  those 
years? 

The  Witness.  You  will  have  to  speak  a  little  louder. 

Mr.  Spooner.  I  suggest  that  the  answers  of  this  witness  be  repeated 
by  the  stenographer  so  that  Senators  may  be  advised  of  his  testimony. 

Mr.  HiooiNS.  Or  by  counsel. 

The  Presiding  Officer.  The  Senate  will  please  be  in  order. 

Q.  (By  Mr.  Mana^r  Perkins.)  Have  you  known  Judge  Charles 
Swayne! — A.  Yes,  sir. 

Q.  For  how  many  years  have  yoa  known  him? — A.  I  have  known 
him  ten  or  twelve  years. 

Q.  Have  you  had  any  business  in  the  United  States  courts? — ^A.  I 
have. 

Q.  And  have  you  had  occasion  to  know  in  reference  to  the  holding 
and  sessions  of  the  United  States  courts? — A.  I  have. 

Q.  Have  you  known  when  Judge  Swayne  was  present  in  Pensacola 
from  1894  down  to  1903? 

Mr.  HiOGiNS.  Within  your  own  knowledge,  sir. 

Mr.  Manager  Perkins.  Yes. 

The  Witness.  I  can  not  say  as  to  1894. 

Q.  (By  Mr.  Manager  Perkins.)  Begin  in  what  year  you  did  know.. 
In  1896?— A.  I  think  soj  1896  or  1896. 

Q.  You  have  known  m  reference  to  his  being  there  from  1896  to 
1903?— A.  Yes,  sir. 
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Q.  Has  he  been  in  Pensacola  at  any  tinrie  to  your  knowledge  except 
when  the  court  was  in  session? — A.  I  think  a  few  times  I  have  seen 
him  there  when  court  was  not  in  session. 

Q.  How  often  ? — A.  A  very  few  times;  probably  three  or  four. 

Q.  Do  you  know  where  he  stopped  when  he  was  in  Pensacola! — A. 
He  stopped  at  different  places. 

Q.  Well,  where  ? — A.  He  boarded  sometimes  at  one  place,  sometimes 
at  another. 

Q.  Well,  can  you  tell  us  the  names  of  the  places,  or  do  vou  not 
remember}  Can  you  tell  us  the  names  of  the  places  where  he 
boarded?— A.  He  stopped  a  portion  of  the  time  with  Captain 
Northrup. 

Q.  Wnere  else? — A.  A  part  of  the  time  at  the  £scambia  Hotel. 

Q.  Did  you  know  of  his  being  anywhere  else? — A.  Not  of  my  own 
knowledge,  but  from  hearsay. 

Q.  Well,  where  did  you  hear  he  was? 

Mr.  HiGGiNS.  Oh^  that  is  entirely  out  of  the  limit. 

Mr.  Manager  Perkins.  If  you  do  not  want  that  question  put,  I  will 
not  ask  it  then.  I  thought  you  might  like  to  have  the  benefit  of  it, 
but  I  will  withdraw  the  question.  I  will  ask  no  more  questions.  That 
is  all. 

Mr.  HiooiNS.  There  are  noquestions  from  counsel  for  the  respondent 

The  Presiding  Officer.  Is  that  all? 

Mr.  HiGGiNS.  That  will  do,  Mr.  Keyser. 

John  S.  Beard,  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  Where  do  you  live? — A.  In  Pensacola,  Fla. 

Q.  How  long  have  you  lived  there? — A.  In  Florida  all  my  life;  in 
Pensacola  about  fifteen  years. 

Q.  What  is  your  business? — A.  1  am  a  lawyer,  sir,  by  profession. 

Q.  Have  you  known  Judge  Swayne? — A.  Yes,  sir. 

Q.  Have  you  known  of  his  attendance  at  the  terms  of  the  court  in 
Pensacola? — A.  Yes,  sir. 

Q.  Have  you  ever  known  him  to  be  there  at  any  time  except  when 
the  court  was  in  session? — A.  No,  sir;  1  have  not.  I  can  not  recall 
any  time  that  I  have  known  of  Judge  Swayne  being  in  Pensacola 
except  during  a  term  of  court. 

Q.  How  long  do  the  terms  of  court  lasi? — A.  Well,  sir,  1  suppose 
they  average  about  two  weeks  a  term,  possibly,  sometimes  running  to 
three  weete. 

Q.  How  many  terms  a  year? — A.  Two. 

Q.  Do  you  know  where  he  stopped  down  to  1900? — A.  Of  my  own 
knowledge,  I  do  not. 

Q.  Do  you  know  anything,  of  your  own  knowledge,  about  his  going 
to  tne  Simmons  cottage  in  1900? — A.  No,  sir;  I  do  not.  I  have  only 
heard  that  he 

Q.  Very  well.  Do  you  know  of  his  buying  Judge  Blount's  house  in 
1903? — A.  Only  by  seeing  it  in  the  paper,  sir. 

Q.  Who  are  the  lawyers  who  do  the  most  business  or  who  did  the 
most  business  in  the  United  States  district  court  during  those  years?  ~ 
A.  Well,  sir,  I  should  say  that  Blount  &  Blount  and  the  firm  of  Avery 

8.  Doc.  194,  68-3 10 
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&  Avery  control  a  very  large  majority  of  the  business  in  that  court; 
possibly  60  or  75  per  cent  of  it. 

Q.  Have  you  ever  heard  complaints  made  by  counsel  of  inconven- 
ience in  their  practice  by  reason  of  the  absence  of  Judge  Swayne  from 
Florida? — A.  Kepeatedly,  sir. 

Mr.  Thurston.  Wait  a  minute.  I  ask  the  witness  not  to  answer 
c^uestions  until  an  opportunity  is  given  to  object.  We  object  to  ask- 
ing for  hearsay  testimonv.  If  there  are  any  such  cases  the  attorneys 
themselves  are  within  call,  and  the  honorable  manager  is  asking  this 
witness  to  state  nothing  more  than  what  some  other  attorney  may 
have  said. 

Mr.  Manager  Perkins.  Well,  Mr.  President,  how  else  can  the  mat- 
ter of  common  reputation  be  proven?  The  answer  of  Judge  Swayne, 
it  seems  to  us,  is  inmiaterial.  The  law  requires  that  he  shall  live  in  the 
district,  and  if  he  was  not  a  resident,  it  was  a  high  misdemeanor.  But 
in  his  answer  it  is  alleged  by  way  of  palliation  that  he  does  not  think 
inconvenience  resulted  to  the  bar.  Tnat  we  can  only  meet  by  evidence 
of  this  character. 

The  PwBssiDiNG  Officer.  The  Presiding  OflScer  will  submit  this 
question  to  the  Senate.  The  manager  asks  the  witness,  having  first 
inquired  who  were  the  lawyers  who  did  most  of  the  business  before 
the  district  court,  if  this  witness  had  heard  them  complain  of  incon- 
venience growing  out  of  the  absence  of  Judge  Swayne.  Objection  is 
made.  The  Presiding  Officer  will  submit  that  question  to  the  Senate. 
Senators  who  think  the  question  is  a  proper  one  will  say  "  aye  "  [put- 
ting the  question];  contrary,  '*no."  In  the  opinion  of  the  Chair  the 
'*  noes"  have  it.    The  objection  is  sustained. 

Mr.  Manager  Perkins.  I  think  that  is  all  for  this  witness. 

Mr.  Thurston.  We  have  no  questions  to  ask  the  witness. 

Mrs.  Hattie  S.  Northrup,  sworn  and  examined. 

By  Mr.  Manager  Perkins: 

Q.  You  live  at  Pensacola? — A.  Yes. 

O.  You  are  the  wife  of  William  H.  Northrup,  who  has  been  exam- 
inea  here? — A.  Yes. 

Q.  It  was  at  your  house  that  Judge  Swayne  stayed  when  he  was  in 
Pensacola? — A.  Yes. 

Q.  For  how  many  years  did  he  stay  with  you  at  your  house  ? — A. 
Well,  I  do  not  just  remember.     I  think  it  was  between  1890  and  1896. 

Q.  Can  you  state  whethor  he  remained  at  your  house  at  any  time 
after  the  court  had  adjourned? — ^A.  No. 

Q.  When  did  he  arrive,  in  reference  to  the  session  of  the  court? — 
A.  Well,  he  usually  arrived  the  night  before. 

Q.  He  arrived  the  night  before  and  left  the  day  the  court  adjourned  ? — 
A.  Well,  the  day,  or  the  morning  following. 

Q.  Did  he  occupy  any  one  room  at  your  riouse,  or  did  he  have  dif- 
ferent rooms  at  different  times? — A.  Well,  he  occupied  several  differ- 
ent rooms. 

Q.  Did  he  bring  any  furniture  with  him? — A.  No,  sir;  the  room 
was  furnished. 

Q.  Did  he  bring  anything  with  him  except  his  carpetbag? — A.  His 
trunk. 

Q.  And  when  he  went  away,  Mrs.  Northrup,  he  took  with  him  what 
he  brought? — A.  Yes,  sir. 
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Q.  He  left  nothing  at  your  house  that  was  not- 


Mr.  HiGGiNS.  I  ask  that  the  learned  manager  would  not  lead  the 
witness  quite  so  much. 

Mr.  Manao^er  Perkins.  Very  well.  [To  the  witness.]  Did  he  leave 
anything  at  your  house  when  he  went  away? 

The  Witness.  No,  sir. 

Q.  (By  Mr.  Manager  Perkins.)  Were  any  members  of  his  family 
ever  there  with  himT— -A.  Yes,  sir. 

Q.  What  members? — A.  His  wife,  his  daughter,  his  son,  and  his 
mother. 

Q.  How  many  times? — A.  I  think  that  they  were  each  there  once. 

Q.  And  for  how  many  days? — A.  Well,  that  I  can  not  say. 

Q.  What? — A.  I  can  not  say;  1  can  not  remember. 

Q.  A  week  or A.  It  was  a  long  time  ago. 

Q.  Would  your  recollection  be  that  they  were  there  a  week  or  ten 
days? — ^A.  Probably. 

Q.  And  onlj^  once  were  they  there  during  the  years  that  Judge 
Swayne  boarded  at  your  house?— A.  1  think  so. 

Mr.  Manager  Perkins  (to  counsel  for  the  respondent).  You  may 
cross-examine. 

By  Mr.  Hiooins: 

Q.  You  say  they  were  each  there? — A.  Yes. 

Q.  Do  you  mean  they  were  all  there  at  one  time  or  at  different 
times? — A.  At  different  times. 

Q.  And  after  this  lapse  of  time — you  say  it  is  a  long  time  ago — you 
can  not  say  how  long  it  was  that  they  remained? — A.  No,  sir. 

Q.  The  Judge's  stay  with  you,  as  you  say,  began  in  1890? — A.  I 
think  so. 

Q.  And  ended,  you  think,  in  1896? — A.  That  is  to  the  best  of  my 
remembrance. 

Q;  So  after  that  you  could  not  speak A.  No,  sir. 

Q.  As  to.  where  he  stayed  or  how  long  he  stayed  ? — A.  No,  sir, 

Mr.  Hiooins.  That  is  enough. 

Mr.  Manager  Perkins.  Nothing  further. 

Mr.  Manager  Perkins.  I  will  state  to  the  Presiding  Officer  that  I 
have  given  afl  the  oral  evidence  that  will  be  given  on  tliis  point.  There 
is  a  certain  amount  of  documentary  evidence,  and  some  of  it  is  not 
entirely  ready  to  present.  1  should  like  to  reserve  the  privilege  of 
not  presenting  that  until  to-morrow.  With  that  exception,  the  evidence 
on  tnis  point  is  closed. 

The  Presiding  Officer.  The  Presiding  Officer  will  inquire  whether 
the  managers  or  the  counsel  desire  the  witnesses  who  have  been  already 
examined  to  be  retained  in  Washington  longer  or  whether  they  may 
be  discharged? 

Mr.  Manager  Palmer.  Mr.  President,  that  depends.  If  we  knew 
that  one  fact  we  would  be  able  to  give  tne  Chair  information  on  that 
subject.  If  the  counsel  on  the  other  side  intend  to  go  into  evidence 
on  Judge  Swayne's  good  character,  then  we  shall  have  to  have  these 
witnesses  remain,  fi  they  do  not  expect  to  defend  on  that  ground, 
then  the  witnesses  can  go  home.  It  is  up  to  th^n  to  say  whether  they 
are  going  to  raise  the  issue  of  character. 

The  Presiding  Officer.  The  Presiding  Officer,  then,  understands 
that  the  managers  are  not  ready  at  present  to  have  the  witnesses 
discharged? 
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Mr.  Manager  Palmer.  No,  sir. 

The  Presiding  Officer.  Are  there  further  witnessesi 

Mr.  Manager  Olmsted.  1  call  Mr.  E.  T.  Davis. 

£lza  T.  Davis,  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Mr.  Davis,  where  do  you  reside? — A.  At  Pensacola,  Fla 

Q.  What  is  your  occupation? — A.  Lawyer. 

Q.  State  whether  3^ou  nave  recently  been  in  Tyler,  Tex. — A.  I  have. 

Q.  What  railroad  do  you  take  to  get  from  Pensacola,  Fla.,  to  Tyler, 
Tex.  ? — ^A.  1  take  the  L.  and  N.  Tom  to  New  Orleans. 

Q.  What  do  you  mean  by  the  L.  and  N.  road? — A.  The  Louisville 
and  Nashville.  From  New  Orleans  to  Tyler  I  go  on  the  Texas  Pacitic; 
that  is,  I  go  to  Mineola  on  the  Texas  Pacific. 

Q.  Where  did  vou  stop  in  Tyler? — A.  At  the  National  Hotel. 

Mr.  Manager  Olmsted.  1  may  state,  Mr.  President,  that  this  wit- 
ness is  called  in  support  of  the  first  three  articles  of  impeachment — the 
subject-matter  of  those  articles.  [To  the  witness.]  Will  you  state,  if 
you  know,  the  distance  from  the  National  Hotel,  at  Tyler,  to  the  court 
room  where  the  district  court  is  held  ? — A.  I  think  it  is  about  150  yards 
or  more;  that  is,  if  it  is  the  court-house  in  the  square.  The  square  is 
almost  in  front  of  the  National  Hotel. 

Q.  Well,  it  is  about  a  block  or  so  distant  from  the  hotel  ? — A.  Yes, 
sir. 

Q.  State,  if  you  know,  the  railroad  fare  from  Pensacola  to  Tyler. — 
A.  I  think  it  is  about  $18. 

Q.  Eighteen  dollars? — A.  Yes,  sir. 

Q.  Do  you  know  about  the  sleeping-car  fare  in  the  Pullman  cars 
from  Pensacola  to  Tyler? — A.  I  think  it  is  about  $6. 

Q.  Would  that  be  for  a  full  section  or  one  berth? — A.  One  berth, 
or  seat. 

Q.  Did  you  take  meals  on  the  car  going? — A.  Yes,  sir;  part  of 
the  way. 

Q.  What  was  about  the  expense  of  meals  on  the  cars? — A.  Well, 
they  would  average  about  a  dollar. 

Q.  What  is  about  the  time  required  to  travel  from  Pensacola  to 
Tyler? — A.  I  think  it  is  about  thirty -two  hours. 

Q.  About  thirty-two  hours? — A.  I  think  so;  yes,  sir. 

Q.  Did  you  go  direct  from  Pensacola  to  Tyler? — A.  No,  sir. 

Q.  How  did  you  go? — A.  I  went  from  Pensacola  to  Dallas,  Tex.: 
from  Dallas  to  Fort  Worth;  from  Fort  Worth  back  to  Dallas;  from 
Dallas  to  Waco;  from  Waco  to  Tyler,  and  from  Tyler  to  Pensacola. 

Q.  You  went  direct  from  Tyler  to  Pensacola,  you  state? — A.  No, 
sir;  I  came  back  direct  from  Tyler  to  Pensacola. 

(4.  Well,  about  what  was  the  length  of  that  journey,  in  hours? — A. 
I  think  it  is  about  the  same  thing. 

Q.  About  thirty-two  hours? — A.  Yes,  sir.  I  can  not  remember  the 
exact  time,  but  I  think  that  is  about  right. 

Q.  As  near  as  you  can  recall? — A.   xes,  sir. 

Q.  Do  you  know  whether  Waco  is  nearer  or  more  remote  from 
Pensacola  than  Tyler? — A.  It  is  more  remote. 

Q.  How  much  farther  is  it  to  Waco i— A.  1  think  it  is  about  122 
miles. 
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Q.  Beyond  Tyler?— A.  Yes,  sir. 

Q.  Do  you  know  the  fare  from  Pensacola  to  Waco? — A.  1  think 
about  $22  and  something. 

Q.  Do  you  know  the  length  of  the  journey? — A.  About  700  and 
some  odd  miles. 

Q.  I  mean  in  hours. 

The  Witness.  You  mean  from  Tyler  to  Waco  ? 

Mr.  Manager  Olmsted.  No;  from  Pensacola  to  Waco  or  from  Waco 
to  Pensacola. 

A.  Well,  it  would  be  about  between  thirty-six  and  thirty-eight 
hours,  I  should  judge. 

No  cross-examination. 

Mr.  Manager  Olmsted.  That  is  all,  Mr.  Davis.  Call  Mr.  R.  W. 
Sublett. 

Mr.  President,  I  desire  to  state  that  we  are  not  through  with  the 
examination  of  the  witness  who  was  just  on  the  stand,  except  as  to 
these  three  articles  of  impeachment.  We  intend  to  call  him  later  upon 
another  article. 

K.  W.  Sublett,  sworn  and  examined. 

By  Mr.  Olmsted; 

Q.  What  is  "your  full  name? — A.  R.  W.  Sublett. 

Q.  Where  do  you  live? — A.  Pensacola. 

Q.  How  long  have  you  lived  there? — A.  About  twent}^ -three  years. 

Q.  What  is  your  occupation? — A.  Railroad  ticket  agent. 

Q.  For  what  company?— A.  The  Louisville  and  Nashville. 

Q.  The  Louisville  and  Nashville  what ?-^ A.  Railroad  Company. 

Q.  How  long  have  you  been  such  ticket  agent. — A.  About  twenty- 
three  years. 

Q.  Do  you  know  the  respondent,  Judge  Swayne? — A.  I  do. 

Q.  Is  the  Louisville  and  Nashville  the  railroad  bv  which  one  jour- 
neys from  Pensacola  to  Tyler,  Tex.  ? — A.  Part  of  the  way.  You  go 
out  of  Pensacola  on  the  Louisville  and  Nashville  Railroad  as  far  as  New 
Orleans. 

Q.  You  go  from  Pensacola  to  New  Orleans  upon  the  Louisville  and 
Nashville? — A.  You  do. 

Q.  And  then  on  what  road? — A.  Then  by  either  the  Southern  Pacific 
or  the  Texas  Pacific. 

Q.  You  sell  through  tickets  from  Pensacola  to  Tyler? — A.  I  do,  sir. 

Q.  What  is  the  i-ate — what  do  you  charge  for  such  tickets? — A.  To 
Tyler  is  $18.90. 

Q.  Do  you  also  sell  through  tickets  to  Waco,  Tex.  ? — A.  Yes,  sir. 

Q.  What  is  the  rate  from  Pensacola  to  Waco? — A.  Twenty -two  dol- 
lars and  sixty-five  cents. 

Q.  State  if  you  also  sell  sleeping-car  berths. — A.  1  do. 

Q.  What  is  the  rate  of  sleeping  cars — they  are  Pullman  cars? — A. 
They  are;  yes,  sir. 

Q.  What  is  the  rate  for  Pullman  car  accommodations  from  Pensa- 
cola to  Tyler? — A.  Well,  I  can  not  say  exactly.  The  rate  to  New 
Orleans  is  $2.  We  have  a  car  running  to  New  Orleans,  and  the  rate 
to  New  Orleans  is  $2.     I  think  the  rate  is  about  $6,  though,  to  Tyler. 

Q.  From  Pensacola  to  Tyler? — A.  From  Pensacola. 

Q.  Now,  does  that  cover  one  whole  section  or  one  berth? — A.  One 
berth. 
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Q.  What  would  be  the  price  for  a  section? — A.  A  section  would  be 
double  that  amount — $12. 

Q.  Twelve  dollars.  Now,  what  would  be  the  price  from  Pensacola 
to  Waco? — A.  About  the  same  price;  the  same  rate. 

Q.  Is  the  railroad  rate  the  same  now  that  it  was  in  the  years  1896, 
1900,  and  1903? — ^A.  I  think  the  rate  is  about  the  same,  except  there 
has  been  an  addition  of  50  cents  in  the  last  two  years  on  account  of  a 
change  of  terminals  of  the  Southern  Pacific  in  New  Orleans,  and  con- 
sequently a  transfer  of  50  cents  has  been  added,  making  it  50  cents 
higher  than  it  was. 

Q.  Do  the  figures  which  you  have  given  include  that  60  cents? — 
A.  Yes;  they  include  the  50  cents. 

Q.  Then  tne  former  rate  was  50  cents  less  than  the  figures  you  have 
given  ? — ^A.  Yes,  sir;  50  cents  less. 

Q.  Do  you  know  the  time  of  trains — the  running  time — ^between  Pen- 
sacola and  Tyler? — A.  Well,  it  is  about,  I  should  say,  twenty -eight  to 
thirty  hours.  The  connections  are  not  very  good.  If  the  connections 
were  absolutely  close,  it  would  be  less  than  that;  but  it  takes  about 
thirty  hours,  I  think,  to  make  the  trip. 

Q.  That  is,  the  running  time  is  about  twenty-eight  hours,  do  you 
say  ?^--A.  No;  I  do  not  say  ''  the  running  time."    It  takes  a  passenger 
that  long  to  get  there. 
.  Q.  About  thirty  hours? — ^A.  Thirty  hours;  yes. 

Q.  The  running  and  waiting  time? — ^A.  Yes. 

Q.  What  is  the  running  and  waiting  time  from  Pensacola  to  Waco? — 
A.  If  there  is  a  good  connection  for  Waco,  you  leave  Pensacola,  say, 
at  noon,  and  you  arrive  at  Waco  the  following  afternoon.  That 
makes  about  twenty-eight  hours'  run. 

Q.  Twenty-eight  hours  if  you  go  right  through. — A.  Yes. 

Q.  Do  you  know  Judge  Swayne? — A.  I  do,  sir. 

Q.  State  if  you  have  ever  sold  him  a  ticket  from  Pensacola  to  New 
Orleans,  or  Waco,  or  Tyler. — A.  No^  Idonotremembertohave  sold  the 
Judge  a  ticket  to  either  of  those  points. 

No  cross-examination. 

Mr.  Manager  Olmsted.  That  is  all.    Call  J.  O.  Jennings. 

J.  O.  Jennings,  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Where  do  you  reside? — A.  At  Pensacola,  Fla. 

Q.  What  is  your  occupation  ? — A.  I  am  a  passenger-train  conductor. 

Q.  On  what  road? — A.  The  Louisville  and  Nashville  Bailroad. 

Q.  Is  that  the  railroad  leading  from  Pensacola  to  New  Orleans? — 
A.  Yes,  sir;  that  is  a  branch  of  that  railroad. 

Q.  Do  you  know  Judge  Swayne? — A.  Yes,  sir. 

Q.  State,  if  you  know,  whether  in  the  years  1896,  1900,  and  1903, 
all  or  any  of  them,  he  held  an  annual  pass  good  on  the  Louisville  and 
Nashville  Railroad? — A.  Yes,  sir;  he  neld  an  annual  pass  good  on  the 
Louisville  and  Nashville  Railroad;  but  I  do  not  remember  now  during 
what  years  he  traveled  with  me. 

Q.  According  to  the  best  of  your  recollection,  would  you  say  that 
he  had  one  in  1896? — A.  I  think  that  he  did. 

Q.  Would  you  say  that  he  did,  or  did  not,  have  one  in  1900? — A.  I 
can  not  say  that  he  did  not  have  one  or  that  he  did  have  one. 
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Q.  What  is  the  best  of  your  recollection? — A.  Well,  I  think  that 
he  did  have  one  duringf  1900. 

Q.  And  what  is  your  recollection  as  to  1903? — A.  I  think  it  quite 
likely  that  he  also  held  an  annual  pass. 

Q.  According  to  the  best  of  your  recollection,  he  had  one  in  that 
year  also? — ^A.  Yes,  sir. 

Q.  You  saw  the  pass? — A.  Yes,  sir. 

Mr.  Manager  Olmsted.  That  is  all. 

Cross-examined  by  Mr.  Thurston: 

Q.  Your  road  runs  from  Pensacola  to  New  Orleans? — A.  Yes,  sir; 
the  Li,  &  N.  runs  from  Pensacola  to  New  Orleans,  but  I  do  not  run  all 
the  way  there;  our  division  runs  from  Pensacola  to  Flomaton. 

Q.  That  is  one  division? — A.  Yes,  sir;  that  is  the  division. 

Q.  And  at  times  you  saw  this  annual  pass? — A.  Yes,  sir;  I  saw  this 
pass  at  different  times. 

Q.  It  was  not  an  uncommon  occurrence  during  those  years  to  see 
annual  passes  on  your  trains,  was  it?— A.  Nothing  unusual. 

Q.  In  fact,  it  is  quite  a  common  occurrence? — A.  Yes,  sir. 

Mr.  Thurston.  That  is  all. 

Mr.  Manager  Olbisted.  I  would  state,  Mr.  President,  that  we  are 
not  questioning  the  right  of  Judge  Swayne  to  ride  on  an  annual  pass. 
This  evidence  is  simply  on  the  point  of  expense.  That  is  the  point 
upon  which  we  are 

Mr.  Thurston.  No,  Mr.  President,  I  do  not  suppose  that  any  of 
us  would  raise  that  question.     [Laughter.] 

Mr.  Manager  Olmsted.  It  is  a  very  proper  question  to  raise  when 
the  party  using  a  pass  has  charged  the  expense  of  the  transportation  to 
the  vjovernment. 

The  Presiding  Officer.  Are  there  further  witnesses? 

Mr.  Manager  Olmsted.  We  have  some  other  witnesses  on  this  point, 
Mr.  President,  but  it  develops  that  they  have  not  yet  arrived,  though 
1  understand  they  are  on  their  way  here. 

Mr.  Bacon.  Mr.  President,  I  understand  it  is  the  wish  of  the  man- 
agers that  they  should  not  be  required  to  proceed  further  this  after- 
noon; and  I  therefore  move  that'  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  until  the  regular  hour  to-morrow. 

The  motion  was  agreed  to;  and  (at  3  o'clock  and  55  minutes  p.  m.)  the 
Senate,  sitting  as  a  court  of  impeachment,  adjourned  until  to-morrow, 
Tuesday,  February  14,  1905,  at  2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  of  Representatives  and  the 
respondent  and  his  counsel  thereupon  retired  from  the  Chamber. 


In  the  Senate,  February  i^,  1905. 

The  hour  of  2  o'clock  having  arrived,  Mr.  Piatt,  of  Connecticut, 
assumed  the  chair. 

The  Presiding  Officer  (Mr.  Piatt,  of  Connecticut).  The  Senate 
is  now  sitting  for  the  trial  of  the  impeachment  of  Charles  Swayne, 
United  States  judge  in  and  for  the  northern  district  of  Florida.  The 
Sergeant-at-Arms  will  make  proclamation. 

Tne  Sergeant-at-Arms  made  the  usual  proclamation. 
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The  Presiding  Obticer.  The  Sergeant-at-Arras  will  see  if  the  man- 
agers on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  of  Representatives  to  con- 
duct the  impeachment  appeared  and  were  conducted  to  the  seats 
.assigned  them. 

The  respondent,  Judge  Charles  Swayne,  and  his  counsel,  Mr.  Hig- 
^ins  and  Mr.  Thurston,  entered  the  Chamber  and  took  the  seats  assign^ 
tnera. 

The  Presiding  Officer.  The  Journal  of  the  last  trial  day  will  be 
read. 

The  Journal  of  the  Senate  sitting  for  the  trial  of  the  impeachment 
Monday,  February  13,  was  read. 

The  Presiding  Officer.  In  reference  to  the  witness  Paquet,  the 
Presiding  Officer  directed  the  Sergeant-at-Arms  yesterday  to  telegraph 
to  his  attending  physician  to  know  his  condition  at  this  time  and  to 
state  fully.  The  following  dispatch  has  been  received  by  the  Sergeant- 
at-Arms: 

The  Secretary  read  as  follows: 

New  Orleans,  La.,  February  14,  1905, 

United  States  Senate,  WaMngton,  D.  C: 

Louis  P.  Paquet  can  not  leave.    Suffering  with  pneumonia. 

Dr.  Maestri. 

The  Presiding  Officer.  Are  the  managers  ready  to  proceed? 
Mr.  Manager  Olmsted.  We  are.     I  call  Mr.  James  D.  Maher. 

James  D.  Maher  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Mr.  Maher,  where  do  you  reside? — A.  In  the  city  of  Wash- 
ington. 

Q.  What  is  your  occupation? — A.  1  am  assistant  clerk  in  the  oflSce 
of  the  clerk  of  the  Supreme  Court. 

Q.  Of  the  United  States?— A.  Of  the  United  States. 

Q.  Have  you  charge  of  the  records  and  documents  which  are  filed 
in  that  court? — A.  I  am  one  of  the  clerks  in  charge. 

Q.  State  if  you  have  the  transcript  of  the  record  in  the  case  of 
Florida  McGuire  and  others  against  William  A.  Blount  and  others 
from  the  circuit  court  of  appeals,  fifth  circuit. — A.  I  have. 

Q.  I  think  numbered  1202  in  the  said  court. — A.  (Producing 
paper.)    That  is  the  record,  sir. 

Q.  Certified  by  the  clerk  of  that  court? — A.  Yes,  sir. 

Q.  Will  you  state  what  has  been  done  with  this  record  since  it 
reached  the  Supreme  Court  of  the  United  States? — A.  It  has  been 
printed,  sir,  in  this  shape. 

Q.  Under  a  rule  of  the  court? — A.  It  has  been  printed  in  this  shape 
for  the  use  of  the  court. 

Q.  Printed  under  the A.  Under  the  direction  of  the  clerk. 

Q.  And  under  a  rule  of  the  court? — A.  Under  a  rule  of  the  court. 

Q.  State  whether  this 

Mr.  HiGGiNS.  We  will  admit  that  the  copy  is  correct  and  save  the 
trouble  of  any  examination  of  this  kind. 

Mr.  Manager  Olmsted.  Very  well.  [To  the  witness.]  Then  that  book 
which  you  hold  in  your  hand  is  what  the  Supreme  Court  of  the  United 
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States  accepts  and  acts  upon  as  the  record  of  the  evidence  and  docu- 
ments and  proccedinjifs  in  that  case? — A.  It  is. 

Mr.  Manager  Olmsted.  That  is  all.  [To  the  witness.]  Will  you  let 
me  have  that  record,  please} 

The  record  was  handed  to  Mr.  Manager  Olmsted. 

Mr.  Manager  Olmsted.  Mr.  President,  we  now  offer  so  much  of 
that  record  as  begins  on  page  455,  as  printed  on  the  top  thereof,  and 
from  there  to  the  end,  being  the  proceedings  in  the  circuit  court  of 
appeals  upon  a  motion  to  strike  off  a  paper  purporting  to  be  a  bill  of 
exceptions  signed  b^  the  respondent.  Of  course  it  is  possible  that  as 
a  mutter  of  strict  right  the  whole  record  ought  to  go  in,  but  1  think 
not.  All  this  voluminous  matter  has  reference  to  proceedings  in  which 
nobody  here  is  interested.  We  simply  want  to  prove  the  proceedings 
upon  a  motion  to  strike  off  the  bill  of  exceptions  signed  by  Judge 
Swaj'ne  in  that  case  while  it  was  pending  in  his  court. 

Mr.  HiGGiNS.  We  have  no  objection. 

The  Presiding  Officer.  Do  the  managers  wish  it  to  be  read  at  this 
time? 

Mr.  Manager  Palmer.  We  do,  sir. 

Mr.  Thurston.  Mr.  President,  so  far  as  we  are  concerned,  we  will 
waive  the  reading  of  this  entire  exhibit;  but  in  makin^i:  no  objection 
to  the  introduction  of  that  portion  of  this  record  which  has  been 
offered,  we  reserve  the  right  tx)  offer  as  a  pail  of  our  case  any  further 
portions  of  this  same  record  that  we  may  desire. 

Mr.  Manager  Olmsted.  Well,  1  assume  that  whatever  right  the 
counsel  have  would  not  be  waived,  but,  of  course,  when  they  attempt 
to  exercise  it,  it  would  be  subject  to  such  objection,  if  any,  as  we 
might  have  to  make  at  that  time. 

1  will  ask,  Mr.  President,  that  the  Secretary  read  the  paper  begin- 
ning at  the  point  I  have  marked,  and  I  will  then  indicate  what  other 
parts  we  should  like  to  have  read. 

The  Secretary  read  from  page  455,  as  follows: 

Unite<l  States  circuit  court  of  appeals,  fifth  judicial  circuit,  at  New  Orleans.  Florida 
McGuire  and  Matilda  Caro  r.  William  Fisher,  William  A.  Blount,  et  al.  No.  1202. 
Writ  of  error,  United  States  circuit  court,  northern  district  of  Florida. 

1.  The  defendants  in  error  move  to  strike  the  paper  copied  in  the  transcript,  pur- 
porting to  be  a  bill  of  exceptions  becaune: 

The  said  paper,  though  signed  by  the  judge  of  circuit  court  a  quo,  in  order  to 
expedite  plamtiffs  in  error  in  the  perfection  of  their  writ  of  error,  was  placed  by  the 
said  judge  in  the  hands  of  one  £.  T.  Davis,  one  of  the  attorneys  for  complainants  in 
error,  with  the  direction  that  it  should  not  be  effective  as  a  bill  of  exceptions  until 
certain  points  of  differences  then  pending  between  the  counsels  for  the  respective 
parties  as  to  what  said  bill  should  contain  should  be  determined  bv  the  said  judge. 
That  thereafter  the  attorneys  for  the  respective  parties  adjusted  all  of  such  differences 
but  two,  the  said  £.  T.  Davis  yielded  to  all  of  tne  contentions  of  the  attorneys  for 
defendants  in  error,  and  striking  out  many  parts  of  the  said  alleged  bill  of  exceptions 
so  signed  by  the  said  judge,  and  omittmg  many  pages  which  had  been  therein 
inserted  before  the  said  judge  had  signed  the  same,  and  thereupon  the  attorneys  for 
the  parties  resubmitted  the  same  to  the  said  judge,  and  said  £.  T.  Davis  returning  the 
paper  to  him  in  order  that  he  might  decide  upon  the  said  two  contentions  still  open 
between  the  attorneys  for  the  parties;  that  tnereupon  the  said  judge  decided  such 
contentions  in  favor  of  the  defendants  in  error,  and  redelivered  the  said  paper  to  the 
said  £.  T.  Davis  with  a  direction  to  him  that  it  should  not  be  used  as  a  bill  of  excep- 
tions until  certain  papers,  covered  by  the  said  two  contentions  of  the  attorneys  for 
defendants  in  error,  should  have  been  inserted  therein;  but  that  the  said  E.  T.  Davis, 
without  inserting  in  or  in  any  wise  making  the  said  papers  any  part  of  the  said  alleged 
bill  of  exceptions,  and  knowing  that  the  naid  papers  nad  not  been  in^serted  or  included. 


154      8 WAYNE   IMPEAGHMEKT  PBOOERDINGS   IN   THE   SENATE. 

and  intending  not  to  insert  them,  placed  the  said  alle|;ed  bill  of  exoeptions  with  the 
clerk  of  the  said  court,  and  demanded  and  procured  against  the  protest  of  the  attor- 
neys of  Uie  defendants  in  error,  and  the  command  of  the  judge,  that  the  said  alleged 
bill  of  exceptions  should  be  included  in  and  made  a  part  of  the  transcript  of  the 
record  which  is  in  this  court;  and  that  the  said  alleg^  bill  of  exceptions  does  not 
contain  the  said  papers  ordered  by  the  said  judge  to  be  inserted  therein. 

Mr.  Manager  Olmsted.  Mr.  President,  I  will  not  ask  for  the  fur- 
ther reading  of  that.  Of  course  it  will  all  be  printed  in  the  Record. 
I  will  now  ask  the  Secretary  to  read — but  I  will  state  first,  Mr.  Presi- 
dent, that  this  is  offered  in  support  of  the  sixth  and  seventh  articles 
for  the  purpose  of  showing  tnat  the  respondent  was  residing  and 
transacting  the  business  of  his  court  at  Guyencourt,  in  the  Slilte  of 
Delaware. 

The  Pbesidino  Offioeb.  In  support  of  the  sixth  and  seventh 
articles? 

Mr.  Manager  Olmsted.  In  support  of  the  sixth  and  seventh  arti- 
cles, and  for  the  purpose  of  negativing  the  allegations  or  averments 
of  tne  respondent's  answer  to  the  effect  that  his  absence  from  his  dis- 
trict did  not  impede  the  course  of  justice  or  work  disadvantage  to  the 
public. 

Now,  I  will  ask  that  the  Secretary  read  the  paper  entitled  "F,"  on 
page  468. 


he  Secretary  read  as  follows: 

Page  468,  sabheading  "F:" 


P. 


Judge's  chambers,  United  States  district  court,  northern  district  of  Florida.    Charles 

Bwayne,  judge. 

GuYENCX)UKT,  Del.,  8  Mo.^  £6thf  190fS. 
VV.  A.  Blount,  Esq.,  Pensacola,  Fla. 

Dear  Sib:  I  inclose  your  objections  and  Mr.  Davis'  replies  in  re  bill  of  exceptions 
in  Florida  McGoire  case.  Also  copy  of  letter  I  send  to  Mr.  Davis,  that  explains  the 
matter. 

Yours,  truly,  Chas.  Swaynb. 

Mr.  Manager  Olmstead.  Also  the  paper  entitled  ''Q." 
The  Secretary  read  as  follows: 


G. 


Florida  McGuire  v.  Wm.  Fisher  et  al. 


AnouOT  29, 1902. 


E.  T.  Davis,  Esq.,  Oiiij. 

Deab  Sir:  Inclosed  please  find  a  letter  to  you  from  Judge  Swayne,  which  he  asked 
me  to  hand  to  you,  together  with  other  papers  contained  in  a  letter  to  me,  received 
this  morning.  I  have  written  Judge  Swayne  objecting  to  his  signature  to  the  bill 
of  exceptions  without  having  verified  or  disapproved  tne  objections  whidi  I  made, 
and  without  being  convinced  that  all  of  the  papers  used  at  the  trial  were  copied 
into  the  bill  of  exceptions. 
Yours,  very  truly, 

W.  A.  Blount. 
(Inclosures.) 
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Mr.  Manager  Olmsted.  Now  the  letter  marked  "H." 
The  Secretory  read  as  follows: 

Judge's  chamber,  United  States  district  court,  northern  district  of  Florida,  Charles 

Swayne,  judge. 

GuYENCOURT,  Dkl.,  8  Mo.  £9thy  190£, 
W.  A.  Blount,  Esq.,  Pensacola,  Flo. 

Dear  Sir:  I  have  yours  of  25th  and  have  written  Mr.  Davis  in  this  mail.    Unless 
you  agree  fully  to  send  me  the  bill  of  eztns.  again  and  I  will  pass  on  your  differences. 
Yours,  truly, 

Ghas.  Swaynb. 

Mr.  Manager  Olmsted.  Also  "L" 
The  Secretary  read  as  follows: 


It  T  99 


L' 

McGuire  v,  Fisher  et  al.    Judge's  chamber,  United  States  district  court,  northern 

district  of  Florida,  Charles  Swayne,  judge. 

GuYENCOURT,  Del.,  9  Mo.  Sd,  190S. 
W.  A.  Blount,  Esq.,  Pensacolay  Fla. 

Dear  Sir:  Tours  of  29th  at  hand  in  re  bill  of  exs.  Fla.  McGuire  case.  I  had 
already  written  Mr.  Davis  not  to  use  said  bill  until  you  and  he  agreed  or  I  had  an 
opportunity  to  pass  i^>on  your  contentions.  I  believe  I  will  be  able  to  hold  up  the 
case  in  the  court  of  appeals  if  he  does  not  regard  my  request,  but  attempts  to  use  the 
bill  in  its  present  shape. 

Very  truly,  yours,  -  Ghas.  Swayne. 

Mr.  Manager  Olbisted.  I  do  not  think  it  necessary  to  consume  the 
time  of  the  Senate  by  reading  further.     Call  E.  T.  Davis. 

The  Presiding  Officer.  How  much  of  this  record  do  the  managers 
desire  to  have  appear  in  the  Record — ^from  what  page  to  what  page? 

Mr.  Manager  Olmsted.  Beginning  on  page  455,  about  the  middle, 
where  the  figures  ^'460"  appear  upon  the  left  margin — from  there  on 
to  the  end.     « 

Mr.  Spooner.  Mr.  President,  I  wish  to  inquire,  through  the  Chair, 
whether  I  correctly  understood  the  managers  as  offering  this  as  bear- 
ing on  the  question  of  residence — on  the  articles  of  impeachment  relat- 
ing to  the  question  of  residence? 

Mr.  Manager  Olmstead.  Yes,  sir. 

The  Presiding  Officer.  It  bears  on  the  question  of  residence,  and 
is  to  rebut  the  claim  that  no  inconvenience  was  suffered  by  the  absence 
of  Judge  Swayne  from  Florida. 

The  portion  of  the  record  referred  to  is  as  follows: 

United  States  circuit  court  of  appeals,  fifth  judicial  circuit,  at  New  Orleans.  Florida 
McGuire  and  Matilda  Caro  v.  William  Fisher,  William  A.  Blount,  et  al.  No.  1202. 
Writ  of  error,  United  States  circuit  court,  northern  district  of  Florida. 

1.  The  defendants  in  error  move  to  strike  the  paper  copied  in  the  transcript,  pur- 
porting to  be  a  bill  of  exceptions,  because — 

The  said  paper,  though  signed  by  the  judee  of  circuit  court  a  quo,  in  order  to 
expedite  plaintiffs  in  error  in  the  perfection  of  their  writ  of  error,  was  placed  by  the 
said  jud^e  in  the  hands  of  one  E.  T.  Davis,  one  of  the  attorneys  for  complainants  in 
error,  with  the  direction  that  it  should  not  be  effective  as  a  bill  of  exc^eptions  until 
certain  points  of  differences  then  pending  between  the  counsels  for  the  respective 
parties  aa  to  what  said  bill  should  conb^in  should  be  determined  by  the  said  judge. 
That  thereafter  the  attorneys  for  the  respective  parties  adjusted  all  of  such  differences 
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bat  two,  the  said  E.  T.  Davis  yielded  to  alio!  the  contentions  of  the  attorneys  for  defend- 
ants in  error,  and  striking  out  many  parts  of  the  said  alleged  bill  of  exceptions  so 
signed  by  the  said  judge,  and  omitting  many  pages  which  had  been  therein  inserted 
before  the  said  judge  had  signed  the  same,  and  thereupon  the  attorneys  for  the  par- 
ties resubmitted  the  same  to  the  said  judge,  the  said  £.  T.  Davis  returning  the  paper 
to  him  in  order  that  he  might  decide  upon  the  said  two  contentions  still  open  between 
the  attorneys  for  the  parties;  that  thereupon  the  said  judge  decided  such  contentions 
in  favor  of  the  defendants  in  error,  and  redelivered  the  said  paper  to  the  said  E.  T. 
Davis,  with  a  direction  to  him  that  it  should  not  be  used  as  a  bill  of  exceptions  until 
certain  papers,  covered  by  the  said  two  contentions  of  the  attorneys  tor  defend- 
ants in  error,  should  have  been  inserted  therein;  but  that  the  said  E.  T.  Davis,  with- 
out inserting  in,  or  in  anywise  making  the  said  papers  any  part  of  the  said  alleged 
bill  of  exceptions,  and  knowing  that  the  said  papers  had  not  been  inserted  or  included, 
and  intendmg  not  to  insert  them,  placed  the  said  alleged  bill  of  exceptions  with  the 
clerk  of  the  said  court,  and  demanded  and  procured,  against  the  protest  of  the  attor- 
neys of  the  defendants  in  error  and  the  command  ot  the  judge,  that  the  said  alleged 
bill  of  exceptions  should  be  included  in  and  made  a  part  of  the  transcript  of  the  record 
which  is  in  this  court;  and  that  the  said  alleged  bill  of  exceptions  does  not  contain 
the  said  papers  onlered  by  the  said  judge  to  be  inserted  therein. 

2.  That  the  paper  purporting  to  be  a  Dili  of  exceptions,  a  copy  of  which  is  in  the 
transcript  of  the  record  of  this  court,  is  not  the  same  pai>er  signed  by  the  judge  of 
the  court  below,  but  that  the  paper  signed  by  him  has,  since  it  was  signed  by  bini, 
been  materially  altered  by  the  said  £.  T.  Davis,  one  of  the  attorneys  for  the  plaintiff 
in  error,  by  inserting  therein  certain  material  papers,  and  by  omitting  therefrom 
certain  material  matters;  and  that  the  paper  in  tne  transcript,  purporting  to  be  a 
bill  of  exceptions,  is  not  the  paper  signed  by  the  said  judge,  but  has  been  altered  as 
aforesaid. 

3.  That  the  said  paper,  purporting  to  be  a  bill  of  exceptions,  has  not  been  approved 
by  the  judge  of  the  court  oelow,  and  was  tiled  in  said  court  and  inserted  in  tne  tran- 
script of  the  record  now  on  file  in  this  court  without  his  consent  and  against  his 
express  command. 

W.  A.  Blount, 
A.  C.  Blount,  Jr., 
Blount  A  Blount, 
Attorneys  for  Defendants  in  Error. 

(Indorsement:  No.  1202.  Florida  McGuire et  al.  v.  William  A.  Blount  et  al.  Motion 
of  defendants  in  error  to  strike  bill  of  exceptions.  United  States  circuit  court  of 
appeals.  Filed  January  2,  1903.  Charles  H.  Lednum,  clerk.  Blount  St  Blount, 
Pensacola,  Fla.) 


Certificate  of  Hon.  Charles  Swayne  on  motion  to  strike  bill  of  exceptions. 

United  States  circuit  court  of  appeals,  fifth  circuit.  No.  1202.  Florida  McGuirc 
et  al  V,  William  A.  Blount  et  al.  Filed  January  2,  1903.  United  States  circuit  court 
of  appeals.    Filed  January  12,  1903. 

Charles  H.  Lednum,  Oerl\ 

In  United  States  circuit  court,  State  of  Florida.    Florida  McGuire  et  al.  v,  William 

Fisher  et  al. 

I,  Charles  Swayne,  judge  of  said  court,  do  hereby  certify  that  I  have  read  the  afli- 
davit  of  William  A.  Blount,  dated  December  13,  1902,  relating  to  the  proceedings  to 
settle  the  bill  of  exceptions  in  this  case.  That  the  letters  attached  to  the  same  pur- 
porting to  be  signed  by  me  were  signed  and  sent  by  me,  and  that  I  received  the  orig- 
mals  purporting  to  have  been  sent  oy  him,  of  which  copies  are  attached  to  the  said 
affidavit.  That  before  June  16,  1902,  I  received  from  E.  T.  Davis,  one  of  the  coun- 
sel for  plaintiffs  in  error  in  this  case,  a  proposed  bill  of  exceptions,  and  from  Blount 
&  Blount  objections  to  the  same.  That  I  dis|X)8ed  of  such  objections  on  or  about 
June  16,  1902,  sustaining  all  of  them,  and  directing  the  said  Davis  to  make  his  bill 
of  exceptions  conform  to  the  said  objections.  That  the  said  Davis,  in  the  latter  part 
of  August,  presented  the  said  bill  of  exceptions  to  me  as  conforming  to  the  directions 
which  I  had  {^ven,  and  I,  desiring  to  expedite  the  making  of  the  said  bill  and  assist 
the  plaintiffs  in  error  as  much  as  possible  in  so  doing,  signed  the  same,  and  sent  it  to 
the  said  Davis  by  mail,  I  then  being  at  Guyencourt,  Del. 
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I,  however,  wrote  to  him  that  if  there  were  any  differencefi  between  him  and 
Blount  A  Blount,  attonieys  for  defendants  in  error,  the  signing  of  the  bill  by  me 
was  subject  to  the  adjustment  of  such  differences,  and  that  he  was  not  to  use  the 
same  until  such  differences,  if  any,  had  been  adjusted,  and  directing  him  that  unless 
he  and  the  said  Blount  should  agree  fully  to  return  the  bill  of  exceptions  to  me 
again  and  I  would  pass  on  the  differences.  He  did  so  send  it  to  me,  and  the  said 
William  A.  Blount  sent  to  me  his  objections  thereto,  and  the  said  Davis  his  replies 
to  such  objections,  and  I  decided  as  I  had  decided  in  June,  1902,  that  the  bill  did 
not  contain  all  the  papers  which  had  been  offered  at  the  trial,  and  which  should  be 
inserted  in  the  bill,  and  I  returned  it  to  the  said  Davis  with  instructions  to  insert  the 
plats  and  protocols  mentioned  in  the  last  exceptions  of  Blount  &  Blount  before  using 
the  bill,  and  I  supposed  that  such  insertions  nad  been  made  until  I  learned  from 
Blount  &  Blount  and  the  clerk  of  this  court  that  the  said  Davis  insisted  that  be<4iuse 
he  had  in  his  possession  a  bill  of  exceptions  signed  by  me  he  was  entitled  to  use  it, 
although  it  dia  not  contain  the  papers  which  he  had  l>een  Jnstructed  to  insert  in  it 
and  that  he  had  procured  that  the  derk  should  insert  it  without  such  papers.  The 
position  of  the  said  Davis  with  reference  to  the  matter  is  shown  by  his  letter  to 
me,  which  is  hereto  attached,  marked  "Exhibit  A." 

In  witness  whereof  I  have  hereunto  signed  my  name  and  caused  the  clerk  of  said 
court  to  affix  the  seal  thereof  this  Decemoer  13,  1902. 

[s£AL.]  Ghab.  Swayne,  Judge. 

A. 

Pbnsacola,  Fla. 
Hon.  Oharlbb  Swayne, 

Guyencourtj  DeL 

Dear  Sir:  After  further  investigation  of  the  law  I  find  that  it  is  now  too  late  to 
amend,  change,  or  alter  the  bill  of  exceptions.     After  they  are  signed  and  filed  th 
defendants  can  apply  for  a  w^rit  of  certiorari  to  the  circuit  court  of  appeals,  and  if 
their  exceptions  are  well  taken  the  court  will  order  such  documents  as  they  refer  to 
to  be  made  up  and  included  in  the  record.     I  cite  you  Mich.  Ins.  Bank  v.  Elder  (143 

U.  S.,  298),  and  also  Sutherland  v,   R (57  Fed.  Rep.,  467). 

Yours,  very  truly, 

E.  T.  Davis. 

(Indorsement:)  No.  1202.  Florida  McGuire  et  al.  r.  William  A.  Blount  et  al. 
Certificates  of  Hon.  Charles  Swayne  on  motion  to  strike  bill  of  exceptions.  United 
States  circuit  court  of  appeals.     Filed  January  2,  1903.     Charles  H.  Lednum,  clerk. 


Affidavit  of  W.  A.  Blount  on  motion  to  strike  bill  of  exceptions. 

United  States  circuit  court  of  Appeals,  fifth  circuit.     No.  1202.     Florida  McGuire 
et  al.  V.  William  A.  Blount  et  al.    Filed  January  2,  1903. 
United  States  circuit  court  of  appeals.     Filed  January  12,  1903. 

Charles  H.  Lednuh,  Clerk. 

United  States  circuit  court  of  appeals,  fifth  judicial  circuit,  at  New  Orleans.    Florida 
McGuire  and  Matilda  Caro  r.  William  Fisher,  William  A.  Blount,  etai.    No.  1202. 

Before  the  subscriber  personally  appeared  William  A.  Blount,  who,  being  duly 
sworn,  says  that  he  was  one  of  the  counsel  for  the  defendants  in  error  m  this  cause 

on  the  trial  thereof  in  the  court  below,  that  the  said  trial  took  place  on  the day 

of ,  1902,  before  a  jury,  which  resulted  in  a  verdict  for  the  defendants,  defend- 
ants in  error  herein;  that  in  April,  1902,  £.  T.  Davis,  one  of  the  attorneys  for  the 
plaintiffs  below,  plaintiffs  in  error  herein,  presented  to  affiant  a  proposed  bill  of 
exceptions  in  this  case;  that  on  April  23  affiant  delivered  to  the  said  Davis  objections 
to  such  proposed  bill,  upon  the  ground  that  more  than  thirty  documents  offered  on 
the  trial  had  been  omitted,  including  certain  plats  and  protocols.  A  copy  of  the  said 
objections  is  hereto  attache<l  and  marked  "  Exhibit  A. ''  The  plats  omitted  are  those 
mentioned  in  objection  twelve  (12),  and  the  protocols  in  objection  eighteen  (18). 
That  thereafter,  on  May  28,  1902,  the  said  E.  T.  Davis  presented  to  affiant  an  amended 
proposed  bill,  in  answer  to  which  the  affiant  filed  objections  upon  the  ground  that 
there  were  still  many  papers  and  documents,  more  than  twenty  in  number,  which 
were  omitted,  including  the  plats  and  protocols  mentioned.    A  copy  of  said  objections 
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is  hereto  attached  and  marked  '* Exhibit  B."  The  plati;  mentioned  are  included  in 
objection  nine  (9),  and  the  protocols  in  objection  twelve  (12). 

On  June  16,  1902,  the  said  judge  heard  both  parties,  as  to  the  said  objections,  and 
sustained  them  all,  and  ordered  that  the  papers  objected  to  as  omitted  should  be 
inserted  in  the  bill  of  exceptions;  that  thereafter  the  said  E.  T.  Davis  presented  an 
amended  bill  of  exceptions  to  which  the  affiant  objected  on  the  ground  that  a  lazve 
number  of  papers  and  documents,  including  the  plats  and  protocols  above  mentioned, 
were  not,  but  should  be,  included,  and  that  certain  language  therein  was  erroneous 
and  should  be  changed.  A  oopv  of  such  objections  is  hereto  attached  and  marked 
^'  Exhibit  G."  and  made  a  part  hereof.  The  plats  and  protocols  are  referred  to  in 
the  third  (3)  and  fourth  (4^  objections  from  the  last. 

Upon  the  trial  there  had  oeen  offered  an  original  Spanish  protocol,  which  was  read 
in  evidence  before  the  jury.  Instead  of  making  a  copy  of  this  the  proponent  of  the 
said  bill  had  caused  a  translation  into  Spanish  from  tne  English  translation,  also  used 
on  the  trial,  to  be  made  and  inserted  in  the  record.  The  fifth  (5)  objection  from  the 
last  in  Exhibit  G  refers  to  this. 

That  without  further  submission  of  the  bill  of  exceptions  to  the  affiant,  or  any  direc- 
tion from  the  defendants  in  error,  the  said  Davis  transmitted  the  proposed  bill  of 
exceptions  to  the  Hon.  Gharlee  Swayne,  who  was  then  in  Guyencourt,  Del.  Affiant, 
after  the  transmission  of  the  proposed  bill  of  exceptions  to  the  jud^e  and  after  affiant's 
receipt  of  replication  (so  called)  by  the  said  Davis  to  affiant's  objections,  sent  to  the 
paid  Davis  a  letter  dated  August  25, 1902,  suggesting  that  the  bill  of  exceptions  should 
have  been  submitted  to  him  before  being  sent  to  the  judge.  A  copy  of  this  letter  is 
attached  as  Exhibit  D,  and  copy  of  the  letter  to  the  said  judge,  transmitting  a  copy 
thereof,  is  attached  at  Exhibit  E. 

Thereafter  the  said  judge  signed  the  proposed  bill  of  exceptions  as  presented,  and 
returned  the  same  to  the  said  Davis  on  August  26,  1902,  and  wrote  to  tiie  said  Davis 
a  letter  which  he  transmitted  td  affiant  to  be  handed  to  the  said  Davis,  which  waa 
transmitted  by  affiant  to  the  said  Davis  on  the  day  of  its  receipt,  to  wit:  August  29, 
1902.  A  copy  of  the  said  judge's  letter  to  affiant  is  hereto  attached  and  marked 
'^Exhibit  F,"  and  a  copy  of  a&ant's  letter  to  said  Davis  is  attached  and  marked 
"Exhibit  G." 

Affiant  has  not  a  copy  of  the  said  judge's  said  letter  to  the  said  Davis,  but  it  said 
substantially  that  the  bill  of  exceptions  was  signed  by  the  said  judge  subject  to  an 
adjustment  of  any  differences  between  the  said  Davis  and  affiant  touching  the  con- 
tents of  the  said  bill. 

The  said  Davis  has,  of  course,  the  letter  and  can  produce  it 

On  or  about  September  1,  1902,  affiant  received  a  letter  from  the  said  Judge,  dated 
August  29,  1902,  informing  affiant  that  he  had  written  to  the  said  Davis  that  unless 
he  and  affiant  agreed  fully  to  send  the  bill  of  exceptions  again  to  him  (the  said 
judge),  and  that  he  would  pass  on  the  differences  between  affiant  and  the  said  Davis. 
A  copy  of  said  letter  is  hereto  attached  and  marked  ''  Exhibit  H."  Affiant  has  not, 
of  course,  a  cop^  of  letter  to  the  said  Davis,  but  the  said  Davis  can  produce  it  And 
affiant  also  received,  about  September  6,  1902,  a  letter  from  the  said  judge,  dated 
September  3,  1902,  which  is  hereto  attached,  marked  "  Exhibit  I." 

Thereafter,  on  September  4, 1902,  the  said  Davis  brought  to  affiant  the  said  proposed 
bill  of  exceptions,  with  the  request  that  he  and  affiant  should  go  over  and  endeavor 
to  adjust  their  various  contentions.  After  going  over  the  bill  the  said  Davis  yielded 
to  all  the  objections  of  the  affiant  except  two,  which  related  to  the  plats  and  protocol 
before  mentioned.  He  thereupon  changed  certain  parts  of  the  bill  of  exceptions  as 
it  then  stood  by  striking  out  parts  thereof,  as  is  shown  by  his  letter  to  the  said  judge 
dated  September  6,  1902,  attached  hereto  as  Exhibit  J.  The  said  I>avis  proposed  to 
Hubmit  these  two  matters  to  the  judge,  to  which  affiant  consented,  although  m  June, 
1902,  the  jud^  had  decided  that  these  plats  and  protocols  should  be  inserted  in  the 
bill  of  exceptions.  Accordingly,  the  said  Davis  sent  the  bill  to  the  said  j udge,  who  was 
then  at  Guyencourt,  and  affiant  wrote  on  September  6  to  said  judge  a  letter,  a  copv  of 
which  is  attached  and  marked  *  *  Exhibit  K. ' '  A  copy  of  the  objections  mentioned  in 
the  letter  is  attached  and  marked  "Exhibit  L."  Upon  the  receipt  of  the  proposed 
bill  of  exceptions  the  said  judge  decided  that  the  plats  and  protocols  heretofore 
mentioned  should  be  inserteid  in  said  bill,  and  so  wrote  to  affiant  in  a  letter  dated 
September  12,  1902^  in  which  he  said  that  he  had  "returned  record  to  Mr.  Davis, 
with  instruction  to  insert  the  plats  and  protocols  before  using  it."  The  said  letter  is 
hereto  attached  as  Exhibit  M.  Affiant,  of  course,  has  not  the  letter  to  the  said  Davis, 
but  he,  the  said  Davis,  can  produce  it.  Affiant  attaches  copies  of  two  other  letters 
written  by  him  to  said  Davis  September  2,  1902,  and  September  6,  1902,  marked 
"  Exhibits  X,  Y." 

That  upon  the  receipt  of  the  said  bill  of  exceptions  the  said  Davis  without  insert- 
ing the  said  plats  and  protocols  therein,  placed  the  same  in  the  hands  of  the  clerk  of 
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the  circuit  court,  and  demanded  that  the  same  should  be  copied  aa  it  stood  in  the 
transcript,  although  he  knew  that  it  did  not  contain  the  said  plats  and  protocols, 
and  although  affiant  protested  to  him,  the  said  Davis,  against  the  copying  of  the  said 
bill  of  exceptions  until  the  sud  plats  and  protocols  were  inserted;  and  the  said  clerk 
copied  the  said  transcript  of  the  oill  of  exceptions,  which  is  before  this  court,  in  its 
state  as  altered,  after  the  said  judge  had  signed  the  same,  and  without  the  insertion 
of  the  said  plats  and  protocols;  such  copying  being  done  against  the  protest  of  the 
affiant  The  said  plats  and  protocols  have  not  been  inserted  in  the  taia  bill  of  excep- 
tions, and  are  not  now  in  the  transcript  of  the  record  before  this  court. 

W.  A.  Blount. 

Sworn  to  and  subscribed  before  me  this  I3th  day  of  December,  A.  D.  1902. 
[seal.]  a.  G.  Binkusy,  Notary  PubUc 

A. 

In  United  States  circuit  court,  northern  district  of  Florida.  Florida  McGuire  and 
Matilda  Caro  v,  William  Fisher  et  al.  Objections  to  bill  of  objections  proposed  by 
plainti^  in  this  suit 

It  will  be  remembered  that  this  case  went  off  on  a  direction  of  a  verdict  bv  the 
jud^  and  in  order  that  it  may  be  proper!  v  reviewed  the  court  above  must  have  all  the 
testimony  given  upon  the  trial  below  before  it,  as  otherwise  it  would  be  unable  to  tell 
whether  the  court  was  justified  in  its  peremptory  direction  or  not 

There  axe  omitted  from  the  bill  of  exceptions  the  following  papers — possibly 
others — ^but  the  following  papers  upon  the  face  of  the  proposed  bill  of  exceptions  to 
have  been  offered  and  yet  are  not  set  out  in  the  bill.  The  defendants  insist  that  each 
and  everjr  one  of  them  shall  be  set  out  in  extenso,  to  wit: 

1.  Original  Spanish  will  of  Gabriel  de  Rivas  and  the  probate  thereof. 

2.  Certified  copy  in  Spanish  of  such  will  and  probate. 
8.  Translation  of  such  will  and  probate. 

4.  Original  Spanish  proceedings  by  Maria  Morena  for  the  sale' of  Edward  Towns  <b 
Go.  of  a  lot  in  tne  city  of  Pensacola. 

5.  Certified  copy  in  Spanish  of  such  proceedings. 

6.  A  translation  of  such  proceedings. 

7.  Original  Spanish  proceedings  snowing  the  sale  of  the  property  in  controversy. 

8.  A  translation  thereof  in  English. 

9.  Page  832  of  Book  A  of  the  proceedings  of  the  commissioners  for  the  settlement 
of  land  claims  in  West  Florida. 

10.  Page  333  of  the  same  book. 

11.  Statement  by  Joseph  £.  Oaro,  keeper  of  the  public  archives,  under  his  hand 
and  seal,  being  an  abstract  of  the  propertv  in  controversy. 

12.  The  plats  certified  by  Joseph.  E.  (jaro,  keeper  of  such  archives,  of  the  lands 
confirmed  by  the  commissioners,  including  the  land  in  controversy. 

13.  Page  103,  volume  4,  American  State  Papers. 

14.  Act  of  Congress,  April  22.  1826,  page  156,  vol.  4,  U.  S.  Statutes  at  Large. 

15.  Certified  copy  of  deed  m>m  Gregorio  Caro  to  James  Fitisimmons,  Samuel 
Smythe,  and  John  Chabeaux. 

lo.  Certified  copy  of  the  deed  from  James  Fitzsimmons  to  John  Chabeaux. 

17.  Certified  copy  of  deed  of  partition  between  John  Chabeaux,  Louis  Doquemil 
de  Morant,  and  Laurent  Millauoon. 

18.  The  protocols  in  the  original  Spanish,  ten  or  twelve  in  number,  found  with  the 
protocol  showing  the  testamentary  proceedings  divesting  the  property  in  controversy 
out  of  Maria  Moreno,  executrix,  and  vesting  it  in  Gregorio  Caro,  such  originals  hav- 
ing been  offered,  together  with  the  other  papers  above  mentioned. 

19.  Spanish  grant  to  Gabriel  de  Rivas  of  the  property  in  controversy,  with  the  map 
or  plan  annex^  thereto. 

20.  The  plan  or  map  of  the  new  city  of  Pensacola,  made  by  Geozge  E.  Chase,  offered 
in  evidence. 

21.  The  map  and  plan  of  the  new  city  of  Pensacola,  made  by  Harding  &  Lee,  offered 
in  evidence. 

22.  Certified  copy  of  the  petition  of  A.  V.  Caro  to  the  circuit  court  of  Escambia 
County,  Fla.,  to  award  to  him  the  property  known  as  the  "Ahrens  property." 

23.  Decree  under  such  petition. 

24.  Certified  copy  of  bill  in  chancery  in  Escambia  County  circuit  court,  in  the  case 
of  W.  H.  Davidson  et  al.  v.  J.  C.  Peterson  et  at 

25.  Answer  in  the  same  case. 

26.  Decree  in  the  same  case. 
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27.  Deed  from  Runyan  heirs  to  Florida  McGuire. 

28.  The  various  deeds  deraigning  the  title  from  Smythe,  Chabaux,  and  others  to 
the  trustees  of  the  Pensacola  City  GompaDy. 

29.  The  deed  from  the  said  trustees  to  the  Pensacola  City  Company,  a  corporation. 

30.  The  various  deeds  introduced  in  evidence  by  Thomas  C.  Watson,  William  A. 
lount,  and  William  Fisher,  showing  deraignment  of  title  to  portions  of  the  land  in 

controversy  from  the  Pensacola  City  Company  to  them,  and  showing  the  instruments 
under  which  they  claimed. 

Blount  &  Blount, 
Attorneys  for  William  Fisher  and  Others. 

B. 

In  United  States  circuit  court,  northern  district  of  Florida,  at  Pensacola.    Florida 

McGuire  and  Matilda  Caro  t;.  William  Fisher  et  al. 

The  defendants  make  the  following  objections  to  the  bill  of  exceptions  presented  to 
them  through  their  attorneys,  Blount  <&  Blount,  on  May  28,  1902,  to  wit: 

1.  The  abstract  mentioned  on  {>age  22,  made  by  J.  E.  Caro,  should  be  inserted 
in  the  record.  The  statement  that  this  was  not  produced  is  not  correct;  it  was  pro- 
duced, offered  in  evidence,  and  is  now  in  the  hands  of  the  surveyor-general. 

2.  The  will  and  probate  of  Gabriel  de  Rivas  mentioned  on  pa^  73  was  produced, 
offered  in  evidence,  and  should  be  in  the  record.  It  is  now  in  the  hands  of  the 
surveyor-general. 

3.  The  proceedings  relating  to  the  sale  of  the  lot  in  1808  by  Maria  Moreno  was 
produced  and  offer^  in  evidence,  and  should  l^  in  the  record.  It  is  mentioned  on 
page  96  of  the  record.     It  also  is  with  the  survevor-general. 

4.  On  page  139  is  a  translation  of  the  proceedings  to  sell  this  tract  of  land.  It  pur- 
ports, however,  in  the  bill  of  exceptions  to  be  proceedings  to  sell  a  lot  of  land  men- 
tioned, and  which  was  actually  sold  in  1808. 

5.  Proceedings  mentioned  on  page  195,  being  proceedings  by  Maria  Moreno  before 
the  Spanish  governor  for  the  sale  of  these  particular  lands,  as  offered  in  the  original, 
and  should  he  in  the  bill  of  exceptions.    It  is  in  the  hands  of  the  survevor-general. 

6.  On  the  same  page  the  bill  o!  exceptions  purports  to  set  out  a  translation  of  these 
proceedings,  but  it  is  not  set  out. 

7.  Pases  332  and  333  of  Book  A  of  commissioners'  proceedings  mentioned  on  page 
196  of  the  bill  of  exceptions,  was  produced,  offered  in  evidence,  and  read  to  the  jury, 
and  should  be  in  the  bill  of  exceptions.  This  book  is  in  the  possestsion  of  the  sur- 
veyor-general. 

8.  Tne  original  abstract  made  by  J.  E.  Caro,  mentioned  on  nage  196  of  the  bill  of 
exceptions,  was  produced  in  evidence  and  read  to  the  jury,  ana  should  be  in  the  bill 
of  exceptions.     It  is  with  the  surveyor-general. 

9.  The  plats  by  J.  E.  Caro  of  conhrmed  grants  were  produced,  offered  in  evidence, 
and  exhibited  to  the  jury,  and  should  be  in  the  records.  They  are  referred  to  on 
page  196  of  the  bill  of  exceptions.     They  are  with  the  surveyor-general. 

10.  The  confirmation  to  Chabeaux,  shown  on  page  103,  volume  4,  American 
State  Papers,  was  produced,  offered  in  evidence,  and  r^ad  to  the  jury,  and  should  be 
in  the  bill  of  exceptions.     It  is  referred  to  on  page  196  of  the  bill  of  exceptions. 

11.  The  act  of  Congress  of  April  22,  1826  (4  Stat.  L.,  p.  158),  was  produced,  offered 
in  evidence,  and  read  to  the  jury,  and  should  be  in  the  record.  It  is  easily  acces- 
sible.    It  is  referred  to  on  page  196  of  the  bill  of  exceptions. 

12.  On  page  203  appears  a  statement  that  Mr.  Blount,  counsel  for  defendants, 
offered  a  protocol  and  gave  the  names  of  certain  notaries.  This  is  entirely  incorrect. 
There  were  eight  or  ten  protocols  offered  and  exhibited  to  the  jury.  Mr.  Blount  did 
not  give  the  names  of  the  notaries,  but  gave  Thomas  Marshall  and  perhaps  Joseph 
Marshall  as  the  names  of  beneficiaries  under  proceedings  contained  in  the  protocol. 
They  were  offered  as  showing  the  authenticity  of  the  proceedings  relating  to  this 
particular  tract  of  land,  because  found  at  the  same  place,  signed  in  large  part  by  the 
same  persons,  and  having  the  same  general  appearance.  They  should  be  in  the  bill 
of  exceptions. 

13.  The  Geoiige  E.  Chase  plan,  referreil  to  on  page  211,  was  offered  in  evidence 
and  exhibited  to  the  jury  ana  should  be  in  the  bill  of  exceptions. 

14.  The  Harding  &  Jjee  plan,  referred  to  on  page  202  of  the  bill  of  exceptions, 
was  offered  in  evidence  and  exhibited  to  the  jury  and  should  be  in  the  bill  of 
exceptions. 

15.  The  agreement  with  Caro,  read  by  Mr.  Fisher  to  the  jury,  was  offered  in  evidence 
and  should  be  in  the  bill  of  exceptions.  It  is  referred  to  on  page  213  of  the  bill  of 
exceptions. 
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16.  The  attomevB  for  the  defendants  have  not  verified  the  several  documents  and 
the  testimony  set  forth  in  the  bill  of  exceptions,  preferring  to  i>06tpone  this  onerous 
task  until  all  the  documents  which  should  be  in  the  record  are  inserted  in  the  bill  of 
exception& 

Blount  &  Blount, 

AUomeyMfor  UffendamU. 

a 

In  United  Btaites  circuit  court,  northern  district  of  Florida,  at  Pensaoola.    Florida 

McGuire  et  al.  v.  William  Fisher  et  al. 

The  defendants  except  to  the  bill  of  exceptions  as  presented  to  them  July  — ,  1902, 
for  the  following  reasons: 

Pase  21.  Before  the  words  "  went  into  possession,"  about  the  middle  of  the  page, 
should  be  inserted  the  word  "never." 

Page  24.  The  record  in  the  suit  of  A.  V.  Garo  v.  Samuel  Jardon  and  N.  Thuraton 
was  offered  in  evidence,  but  is  not  in  the  record.  It  can  be  found  in  the  office  of  the 
clerk  of  the  circuit  court  of  Escambia  County,  Fla. 

Pages  36  to  41,  inclusive,  purport  to  be  copies  of  bill  of  complaint,  but  are  copies 
of  final  decree. 

Pages  53  to  58  purport  to  be  a  deed,  but  are  an  answer  in  chancery. 

P^e  66.  The  deed  from  the  Pensacola  City  Company  to  Charles  Ahrens  is  not, 
but  snould  be,  in  the  record. 

Page  36.  There  should  be  this  statement  inserted:  "It  was  agreed  between  the 
attorneys  for  the  plaintiffs  and  for  the  defense  of  R.  L.  Scarlett,  surveyor-general  of 
the  State  of  Florida,  that  the  various  Spanish  documents  introduced  by  each  side 
came  from  his  custody  as  surveyor-general  of  the  United  States  for  said  State,  and 
that  he  was  the  proper  custodian  thereof." 

Pa^e  75.  The  paper  purporting  to  be  a  bill  and  answer  is  not  such,  but  an  order 
appointing  a  receiver. 

Page  168.  The  date  ''1873"  should  be  changed  to  ''  1783." 

Ptige  215.  The  proceedings  of  the  land  commissioners,  though  offered  in  evidence, 
are  not  set  out  in  the  recora. 

Pages  120  and  121.  These  constitute  a  deed  from  Maria  Moreno  to  Townes  &  Co., 
and  should  not  be  interpolated  between  two  parts  of  the  proceedings  by  Maria 
Moreno  to  sell  the  property. 

Page  122  should  loliow  page  120  without  the  written  caption. 

Pages  115  to  125.  The  translation  on  these  pages  (euminating  120  and  121)  is 
omitted. 

Pages  127  to  157.  The  paper  set  out  on  these  pages  is  not  a  copy  of  the  original 
offered  in  evidence,  but  is  a  translation  from  the  English  translation  offered  in  evi- 
dence back  into  Spanish,  having  been  evidently  mac^  bv  some  person  in  employ  of 
plaintiffs  in  error.     We  insist  upon  a  copy  of  the  original. 

Page  224.  The  whole  of  the  plats  and  explanations,  etc.,  of  Joseph  E.  Caro  are  not 
in  the  record,  but  should  be. 

Pase  239.  Not  only  were  the  protocols  relating  to  Thomas  Marshall  and  Joseph 
Marshall  offered,  but  eight  or  ten  others,  which  are  not,  but  should  be,  in  the  bill 
of  exceptions. 

Page  314.  The  word  "proved"  should  be  stricken  out  and  the  word  "claimed" 
inserted. 

Page  319.  The  words  "that  land"  should  be  changed  to  "the  land  in  controversy." 

Blount  <&  Blount, 
Attorneys  for  Defendants. 

D. 

August  25,  1902. 

Florida  McGuire  and  Matilda  Caro  v.  William  Fisher  et  al. 

£•  T.  Datib,  Esq.,  C%. 

Dbab  Sia:  I  have  been  over  your  replication  to  the  exceptions  of  the  defendants 
in  this  case  to  the  bill  of  exceptions.  It  is  impossible  for  me,  without  having  the 
bill  of  exceptions  in  my  hands,  to  say  whether  the  amendments  to  which  you  allude 
in  ^ur  replication  have  been  made  in  such  form  as  to  meet  my  former  objections. 
For  instance,  in  the  second,  third,  fourth,  fifth,  sixth,  and  other  replications  you  say 
ihat  documents  which  I  required  to  be  inserted  have  been  inserted  in  their  proper 

&  Doc.  194,  58-3 11 
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place  in  the  record.  Of  coarse  I  shoald  have  before  me  the  bill  of  exceptions,  so  as 
to  see  whether,  in  my  opinion,  the  objections  have  been  met  There  are  other  mat- 
ters which  the  judge  will  have  to  dispose  of  beoanse  at  issue  between  us,  and  I  should 
have  the  bill  of  exceptions  in  order  to  refer  to  the  pages  where  the  omissions  occur. 
For  instance,  your  fourteenth  and  fifteenth  replications  say  that  all  that  were  offered 
and  read  are  set  out  in  the  record  in  their  proper  place.  I  should  have  before  me 
the  bill  of  exceptions  in  order  to  point  to  the  judge  the  particulars  of  my  objections. 

I  see  no  way  of  settling  the  matter  except  to  submit  to  me  the  bill  of  exceptions 
before  submitting  it  to  the  judge. 

I  return  one  of  the  copies  of  replication  which  you  handed  me  and  retain  the 
other,  as  I  presume  you  intended. 
Yours,  very  truly, 

W.  A.  Blount. 

Indosure. 

E. 

August  25,  1902. 

Florida  McGuire  and  Matilda  Caro  v.  Wm.  Fisher  et  al. 

Hon.  Ghas.  Swaynb,  Guyencourt,  Dd, 

Dear  Sik:  Mr.  E.  T.  Davis  has  presented  to  me  a  replication,  as  he  calls  it,  to  the 
exceptions  which  I  made  to  the  bill  of  exceptions.    I  beg  to  inclose  copy  of  letter 
which  I  have  written  him,  which  explains  my  position  in  the  matter. 
Yours,  very  truly, 

W.  A.  Blount. 
Incioeure. 

F. 

[J  udge's  chambers.  United  States  district  court  northern  district  of  Florida.    Charles 

Swayne,  Judge.] 

GuTXNOOUBT,  Dkl.,  8  Mo.  96thf  190t, 
W.  A.  Blount,  Esq.,  PenMcotOy  Flo. 

Dbab  Sir:  I  inclose  vour  objections  and  Mr.  Davis's  replies  in  re  bill  of  extns.  in 
Fla.  McGuire  case.  Also  copy  of  letter  I  send  to  Mr.  Davis  that  explains  the 
matter. 

Yours,  truly,    •  Ohas.  Swaynb. 

G. 

Florida  McGuire  t;,  Wm.  Fisher  et  al. 

August  29,  1902. 
E.  T.  Davis,  Esq.,  CUy, 

Dbar  Sir:  Indosed  please  find  a  letter  to  you  from  Judge  Swayne,  which  he  asked 
me  to  hand  you,  together  with  other  papers  contained  in  a  letter  to  me,  received  this 
morning.  I  have  written  Jud^  Swayne,  objecting  to  his  signature  to  the  bill  of 
exceptions  without  having  verified  or  disproved  the  objections  which  I  made,  and 
without  being  convinced  that  all  of  the  papers  used  at  the  trial  were  copied  into  the 
bill  of  exceptions. 

Yours,  very  truly, 

W.  A.  Blount. 
Inclosures. 

H. 

Judge's  chambers,  United  States  district  court,  northern  district  of  Florida.    Charles 

Swayne,  judge. 

GuYBNOouBT,  Del.,  8  Mo.  i9th  190S. 
W.  A.  Blount,  Esq.,  Pemacdla,  Fla, 

Dear  Sir:  I  have  yours  of  25th,  and  have  written  Mr.  Davis  in  this  mail.  Unless 
you  agree  fully  to  send  me  the  bill  of  exceptions  again,  and  I  will  pass  on  your 
differences. 

Yours,  truly,  Chas.  Swaynb. 


8WAYNE  IMPEAOHICENT   PBOOEEDINGS   IN   THE   SENATE.       163 

I. 

McGciire  v,  Fisher  et  al.,  judge's  chambers,  United  States  district  court,  northern 

district  ofFlorida,    Charles  Swayne,  judge. 

GuYENcouBTy  Dbl.,  9  Mo.  Sd,  190S, 
W.  A.  Blount,  Esq.,  Fenaacolay  Flo. 

JDbab  Sib:  Yours  of  29th  at  hand  in  re  bill  of  exceptions  Florida  McGuire  case. 
I  had  already  written  Mr.  Davis  not  to  use  said  bill  until  you  and  he  agreed  or  I  had 
an  opportunity  to  pass  upon  your  contentions.  I  believe  I  will  be  able  to  hold  up 
the  case  in  the  court  of  appeals  if  he  does  not  regard  my  request,  but  attempts  to  use 
the  bill  in  its  present  shape. 

Very  truly,  yours,  Chas.  Swayotl 

J. 

[R  T.  Davis,  attorney  and  counselor  at  law.  No.  14}  E.  Government  street] 

Pens  AGO  LA,  Fla.,  9/61 190f. 
Hon.  Charles  Swatnb,  Ouyenoourt,  DeL 

Dear  Sir:  I  was  away  from  the  city  when  your  letter  requesting  me  to  submit  the 
bill  of  exceptions  to  Mr.  Blount  and  then  forward  them  to  you  came,  in  fact  after 
receiving  the  bill  of. exceptions  I  went  immediately  and  filed  them,  and  went  over 
to  New  Orleans  to  prepare  the  writ  of  error,  and  after  that  being  done  I  made  my 
return  with  the  expectation  of  having  it  perfected,  but  upon  receiving  your  letter  I 
saw  that  the  matter  had  taken  a  very  unexpected  turn,  and  I  then  proceeded  to  do 
as  the  court  had  requested.  This  is  the  cause  of  my  delav  in  answering  your  letter. 
I  deeply  regret  this  delay,  and  hope  that  we  will  not  be  debarred  by  it. 
I  am,  yours,  very  truly, 

E.  T.  Davis. 

P.  S. — You  will  find  the  exceptions  now  made  by  defendants,  also  replied  to,  in 
parenthesis,  which  was  before  you,  and  which  replication  you  will  recognize  as  the 
one  before  you  wben  you  approved  the  bill.  You  will  find  that  no  changes  have 
been  made  in  the  bill  except  the  word  '* proved"  and  the  words  **that  land,"  and 
rather  thui  delay  I  submitted  to  Blount's  contention. 

X. 

September  2,  1902. 

Florida  McGuire  et  al.  v.  William  Fisher  et  al. 

E.  T.  Davib,  Esq.,  QUy. 

Dear  Sir:  I  have  a  letter  from  Judge  Swayne,  under  date  of  29th  ultimo,  in  which 
he  says  that  he  has  written  you  that  unless  we  can  agree  fully  as  to  the  bill  of  excep- 
tions in  this  case  to  return  it  to  him  and  he  will  pass  on  our  differences.  I  will  be 
glad  to  have  the  bill  of  exceptions  before  it  is  returned  to  him. 

Yours,  very  truly,  W.  A.  Bloumt. 

Y. 

Florida  McGuire  et  al.  v.  William  Fisher  et  al. 

E.  T.  Davis,  Esq.,  CUy. 

Dear  Sir:  I  herewith  beg  to  return  you  the  bill  of  exceptions  handed  to  me  yes- 
terday, with  my  objections  thereto.    You  will  note  that  the  changes  which  you  have 
made  caused  an  elimination  by  me  of  all  objections  but  two. 
Yours,  very  truly, 

W.  A.  Blount. 
Inclosure. 

K. 

Florida  McGuire  et  al.  v,  Wm.  Fisher  et  al. 

September  5,  1902. 
Hon.  Chab.  Swatnb,  Ouyencourty  Del. 

Dear  Sir:  Mr.  E.  T.  Davis  brought  to  me  vesterdav  the  bill  of  exceptions  in  this 
case.    He  and  I  went  over  it,  and  he  has  yielaed  to  all  of  my  objections  except  those 
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which  he  has  numbered  14  and  15  in  his  '* replication,"  and  which  tare  to  be  foand 
on  pages  234  and  239.  For  the  purpose  of  having  this  before  you,  I  repeat  them,  and 
inclose  you  a  copy. 

As  I  have  said  before,  this  writ  of  error  is  from  a  jadsment  which  was  rendered 
apon  a  verdict  directed  by  the  court,  and  it  is  necessary  that  all  testimony  that  went 
before  the  jury  should  go  into  the  record. 

The  attacks  made  by  the  plaintiff  upon  the  Spanish  document  divesting  the  title 
out  of  Maria  Moreno  as  executrix  ana  vesting  it  in  Gregorio  Garo  were,  m  general 
terms,  twofold,  the  first  relating  to  the  form  and  the  second  to  the  authenticity  of  that 
document.  For  the  purpose  of  showing  the  authenticity,  the  plats  embraced  in  excep- 
tion 14  and  the  protocols  embraced  in  exception  16  were  offered  by  us,  the  purpose 
being  to  show  that  the  instrument  which  we  offered  was  not  fabricated,  but  that 
they  were  found  in  the  same  possession,  and  in  the  case  of  the  plats  under  the  same 
cover,  with  other  papers  of  like  kind  signed  by  the  same  people,  and  thereby  to 
furnish  one  of  the  strongest  evidences  of  authenticity  to  the  evidence  that  other  papers 
relating  to  lai^e  tracts  of  land  in  the  same  locality  were  treated  es^ctly  as  this  was. 
This  is  exceedingly  important  evidence,  and  necessarily  should  ^  in. 

There  is  no  question  about  their  having  been  offered.  You  will  recollect  that  the 
plats  were  all  bound  together,  and  Mr.  Davis  has  simply  selected  out  one  and  left 
the  otJiers.  If  one  was  offered,  necessarily  the  others  were.  In  fact,  they  were  all 
offered,  and  the  attention  of  the  jury  was  called  to  several  of  them. 

So  with  the  protocols.  The  attention  of  the  jury  was  called  to  the  fact  that  the 
signatures  of  persons  appearing  in  these  protocols  were  the  same,  in  many  instances, 
as  the  protocol  upon  wnich  we  depended  for  our  title;  that  the  appearances  were  the 
same,  and  that  the  custody  of  the  surveyor-general  was  the  custodv  in  which  were 
found  other  instruments  relating  to  the  devolution  of  estates  in  probate  matters. 

We  understand,  of  course,  that  it  will  be  a  matter  of  considerable  expense  to  the 
plaintiffs  to  put  these  things  in,  but  that  consideration  has  never  been  allowed  to 
stand  in  the  way  of  a  presentation  of  the  full  and  exact  bill  of  exceptions  for  the 
purpose  of  demonstration  to  the  court  above  of  all  the  facts  presented  to  the  court 
below.  Mr.  Davis  has  had  time  to  have  these  inserted  since  May,  when  this  bill  of 
exceptions  was  presented  to  me,  and  when  I  formally  made  the  same  objections  that  I 
do  now,  that  these  papers  were  not  in  the  record,  and  has  had  since  June  the  benefit 
of  your  ruling  that  though  they  were  with  the  8urveyor-ge*ieral  they  must  be  inserted 
in  the  record  by  the  plaintiff  in  error  who  was  presenting  the  case  to  the  appellate 
court. 

Yours,  very  truly, 

W.  A.  Blocmt. 

(Inclosure.) 

li. 

In  United  States  circuit  court,  northern  district  of  Florida,  at  Pensacola.    Florida 

McGuire  and  Matilda  Caro  v,  William  Fisher  et  al. 

The  defendants  except  to  the  bill  of  exceptions  as  presented  to  them  September  4, 
1902,  for  the  following  reasons: 

Page  224.  The  whole  of  the  plats,  exceptions,  etc.,  of  Joseph  Garo  is  not  in  the 
record,  but  should  be. 

Page  239.  Not  only  were  the  protocols  relating  to  Joseph  Marshall  and  Thomas 
Marshall  offered,  but  eight  or  ten  offered,  which  are  not,  but  which  should  be,  in  the 
bill  of  exceptions. 

Blount  &  Blount, 

Attorneys  for  Defendants. 
M. 

Judge's  chambers,  United  States  district  court,  northern  district  of  Florida. 

Gharles  Swayne,  judge. 

GuYisNcouBT,  Del.,  9  Mo.  iftA,  1909. 
W.  A.  Blount,  Esq.,  PensacdUi^  Fla. 

DsAK  Sib:  The  record  in  the  Florida  McGuire  case  came  on  8th,  just  as  I  was 
leaving  for  Asbury  Park;  also  your  letter.  I  returned  record  to  Mr.  Davis  by  next 
mail  with  instructions  to  insert  the  plats  and  protocols  before  usin^  it.  I  trust  he 
will  be  able  to  get  it  ready  in  time,  for  I  believe  it  will  save  all  parties  much  trouble 
if  the  court  of  appeals  can  pass  on  the  matter  now. 

Very  truly,  yours,  Ohaa.  Swayne. 

(Indorsed:)  No.  1202.  Florida  McGuire  v.  Wm.  A.  Blount  et  al.  Affida\Tit  of 
W.  A.  Blount  on  motion  to  strike  bill  of  exceptions.  United  States  circuit  court 
of  appeals.    Filed  January  2,  1902.    Gharlee  H.  Lednum,  clerk. 
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Demurrer  and  answer  to  motion  to  strike. 

United  States  drcoit  court  of  apx)ealB,  fifth  drcoit  No.  1202.  Florida  McGoire 
et  al.  V,  Wm.  A.  Blount  et  al.    Filed  Janaary  20,  1903. 

United  States  drcoit  oonrt  of  appeals.    Filed  January  23,  1903. 

Charlbb  H.  Lbdkum,  Gerh, 

United  States  drcoit  court  of  appeals,  fifth  drcuit    Florida  McGuire  et  al.  v.  Wm. 

A.  Blount  et  al.    No.  1202.    Demurrer  and  answer. 

Now  oomes  the  plaintiffB  in  error,  by  their  undersif^ned  attorneys,  and  demur  to 
the  motion  of  defendants  in  error  to  strike  bill  of  exceptions  from  the  record,  and 
for  cause  of  demurrer  say: 

First  That  said  motion  is  illesal  and  unauthorized  by  the  practice  of  this  court 

Second.  That  the  transcript  of  the  record  from  the  circuit  court,  duly  certified  by 
the  derk,  can  not  be  contradicted,  varied,  or  extended  by  affidavit  in  this  court 

Third.  That  ex  parte  affidavits  are  not  admissible  to  show  falsity  in  the  transcript. 

Fourth.  That  the  motion  does  not  spedfy  to  which  one  of  the  twenty-five  bills  of 
exceptions  taken  by  plaintifi!  it  is  directed. 

Fifth.  That  the  bill  of  exceptions  after  having  been  signed  by  the  presiding,  judge 
of  the  lower  ooort,  became  a  part  of-  the  record,  and  can  not  be  altered,  changed,  or 
added  to  by  ihe  said  judge  thereafter. 

Sixth.  Tlkat  the  certificate  of  the  clerk  of  the  lower  court  appended  to  the  record  is 
full  and  complete. 

Seventh.  That  said  motion  does  not  state  or  indicate  what  documents  have  been 
omitted  from  the  record^  nor  does  it  state  what  document  or  papers  have  been  im- 
properly included  therem,  or  what  material  changes  have  been  made  in  the  bills  of 
exceptions  signed  by  the  judge  of  the  lower  court  and  appearing  in  the  record  herein. 

Wherefore  they  pray  that  uiis  demurrer  be  sustained  and  plaintiff's  motion  denied 
with  costs. 

£.  Howard  MoCaleb, 
Jamsb  WiLKnreoK, 
E.  T.  Davis. 
Attorneys  for  Plaintiffs  in  Error 

And  should  said  demurrer  be  overruled,  and  not  otherwise,  then  for  answer  to  said 
motion  made  by  defendants  in  error  the  plaintiffs  in  error  say  that  the  facts  stated 
in  said  motion  are  erroneous  and  untrue,  as  will  more  fully  appear  by  the  affidavit 
of  £.  T.  Davis  and  the  exhibits  attached  thereto,  here  referred  to  as  part  hereof. 

That  the  omitted  documents  and  papers  referred  to  in  said  motion  are  not  in  the 
custody  of  the  clerk  of  the  lower  court,  were  not  marked  "filed,"  and  no  certified 
copies  thereof  were  left  with  the  derk,  as  appears  from  his  statement  to  be  found 
on  page  344  of  the  printed  record  of  this  cause. 

WhM!efore  they  pray  that  plaintiffs'  motion  may  be  denied  with  costs. 

£.  Howard  McCaleb, 
jAifES  Wilkinson, 
E.  T.  Davis, 
Attorneys  for  Plaintiffs  in  Error, 

(Indorsement:)  No.  1202.  U.  S.  circuit  court  of  appeals,  fifth  drcuit  Florida 
McGuire  et  al.  v.  Wm.  A.  Blount  et  al.  Demurrer  and  answer  to  motion  to  strike. 
£.  Howard  McGaleb,  Jas.  Wilkinson,  E.  T.  Davis,  attorneys  for  plaintiffs  in  error. 
Filed  Jan.  20,  1903.    Charles  H.  Lednum,  derk. 


Motion  to  dismiss  bill  of  exceptions — ^Traverse  of  E.  T.  Davis. 

United  States  circuit  court  of  appeals,  fifth  circuit  No.  1202.  Florida  McGuire 
and  Matilda  Caro,  plaintiff  in  error,  v.  W.  A.  Blount  and  William  Fisher  et  aL, 
defendents  in  error.    Filed  January  20,  1903. 

United  States  circuit  court  of  appeals.    Filed  January  23,  1903. 

Gharlbs  H.  Lbdnum,  Clerh, 

United  States  circuit  court  of  appeals,  fifth  circuit.  Florida  McGuire  et  al.,  plain- 
tiffs,  in  error,  v.  William  A.  Blount  etal.,  defendants  in  error.  No.  1202.  Error 
to  the  United  States  circuit  court,  norttiem  district  of  Florida. 
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E.  T.  Davis,  being  daly  sworn,  deposes  and  says: 

That  the  allegation  in  the  finst  paragraph  of  the  motion  to  strike  out  exceptions  of 
plaintiffis  in  error,  made  by  W.  A.  Bloont,  esq.,  attorney  for  defendants  in  error,  viz: 
''That  the  bill  of  exceptions  was  placed  by  the  Hon.  CJharles  Swayne,  judge,  in  the 
hands  of  £.  T.  Davis,  one  of  the  attorneys  for  the  complainants,  with  the  instruc- 
tions that  it  should  not  be  effective  as  a  bill  of  exceptions  until  certain  points  of  dif- 
ference then  pending  between  the  counsel  for  the  respective  parties  as  to  what  said 
bill  should  contain  snould  be  determined  bv  the  said  judge"  is  erroneous  and  a  mis- 
interpretation of  the  facts — as  will  more  fully  appear  by  a  copy  of  the  letter  received 
by  affiant  from  the  Hon.  Charles  Swavne,  dated  the  26th  day  of  August,  1902,  here- 
with filed  as  part  hereof,  marked  'Exnibit  A.'  " 

Affiant  further  says  that  after  receiving  the  bill  of  excej)tions  and  the  letter  marked 
''Exhibit  A"  by  mail  from  the  Hon.  Charles  Swayne,  judge,  he  immediately  filed 
the  said  bills  of  exceptions  with  the  clerk  of  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Florida,  proceed  to  New  Orleans  to  get  the  application 
for  a  writ  of  error,  bond  citations  in  error,  and  assignments  of  error  from  £.  Howard 
McCaleb,  esq.,  one  of  the  attorneys  for  plaintiffs  in  error,  who  was  charged  with  the 
preparation  of  them,  and  upon  his  return  to  Pensacola,  Fla.,  received  a  letter  from 
W.  A.  Blount,  esq.,  and  another  from  the  Hon.  Charles  Swayne,  and  that  W.  A. 
Blount  rang  affiant  up  over  the  telephone  and  stated  that  Judge  Swayne  had  requested 
affiant  to  submit  the  bills  of  exceptions  to  him,  W.  A.  Blount,  esq.,  and  he  asked 
affiant  to  bring  the  bills  of  exceptions  to  his  office.  Thereupon  affiant,  as  a  matter 
of  courtesy,  applied  to  the  clerk  of  the  United  States  circuit  courts  obtained  the 
bills  of  exceptions,  and  took  them  to  the  office  of  W.  A.  Blount,  esq. 

That  affiant  stated  to  W.  A.  Blount,  esq.,  that  the  bills  of  exceptions  had  been 
filed  on  the  receipt  of  them  from  Judge  Swayne,  and  that  they  could  not  be  changed 
or  altered  after  they  had  been  settled  and  signed  by  the  pudge. 

Affiant  further  says  that  W.  A.  Blount,  eaq.^  took  the  bills  of  exceptions,  and,  again 
comparing  them  with  his  objections  to  the  bills  of  exceptions  which  were  before  the 
Hon.  Charles  Swayne,  when  he  signed  the  same;  ana  he,  the  said  W.  A.  Blount, 
esq.,  struck  out  the  name  of  "Chardon,"  appearing  in  the  bills,  and  inserted  in  lieu 
thereof  the  name  "  Jaudon''  in  the  documents  offered  by  defendants  in  the  proceed- 
ings and  record  in  the  suit  of  A.  V.  Carov.  Jaudon  and  Nathaniel  Thurston  for  wages; 
and  on  page  84,  following  the  name  of  R.  L.  Scarlett,  he,  the  said  W.  A.  Blount,  esq., 
added  "surveyor-general  of  the  United  States,"  and  the  work  [word]  "claimed" 
was  inserted  for  the  word  "proved"  in  the  testimony  of  A.  C.  Blount,  and  the  words 
"that  land"  were  stricken  out  and  the  words  "tlie  land  in  controversy"  were 
inserted,  the  same  being  in  the  testimony  of  William  Fisher;  that  all  of  said  correc- 
tions and  insertions  in  said  bills  of  exceptions  were  made  by  the  said  W.  A.  Blount, 
esq.,  and  that  affiant  considered  them  immaterial  and  made  no  objection  thereto. 

Affiant  further  says  that  the  changes  made  in  the  words  were  done  by  the  said 
W.  A.  Blount,  esq.,  and  that  he  stated  to  W.  A.  Blount,  esq.,  at  tJbe  time  that  he  had 
made  up  the  bills  of  exceptions  according  to  the  stenographic  notes,  and  that  in  the 
replication  submitted  by  affiant  to  the  objections  urged  by  W.  A.  Blount,  esq.,  attor- 
ney for  defendants  in  error — ^all  of  which  Judge  Charles  Swayne  had  before  him  in 
answer  to  the  said  objections  to  the  bills  of  exceptions  at  the  time  he  considered,  set- 
tled, and  signed  the  same — and  that  affiant  had  left  it  entirely  with  the  judge  to 
decide,  as  he  considered  them  immaterial. 

Affiant  further  says  that  these  were  all  the  changes  made  in  the  record,  and  the 
statement  that  affiant  yielded  to  all  of  the  contentions  of  the  defendants  in  error  in 
striking  out  many  parte  of  the  alleged  bills  of  exceptions  and  omitting  many  pages 
which  nad  been  inserted  before  the  said  judge  signed  the  same  is  erroneous,  not  in 
accordance  with  the  facts,  and  untrue. 

Affiant  further  says  that  no  changes  were  made  in  the  record  whatever,  except 
those  which  had  been  mentioned  above, and  these  were  made  by  W.  A.  Blount,  esq., 
attorney  for  defendants  in  error,  at  his  instigation,  request,  and  solicitation,  and  with- 
out any  suggestion  whatever  upon  the  part  of  affiant,  except  as  above  stated. 

That  he  had  left  it  entirely  with  the  judge  when  he  signed  the  bills  of  exceptions, 
and  affiant  considered  them  immaterial. 

Affiant  further  says  that  after  W.  A.  Blount,  esq.,  attorney  for  defendants  in  error, 
had  compared  the  bills  of  exceptions  with  his  objections,  that  he  stated  to  affiant 
that  Judge  Charles  Swayne  had  requested  the  bills  of  exceptions  sent  back  to  him, 
and  affiant  replied  then  and  there  that  he  would  not  do  so,  or  consent  to  their  being 
returned  to  the  judge,  as  the  bills  and  exhibits  attached  had  been  filed,  were  then 
part  of  the  records  of  the  court,  to  which  W.  A.  Blount,  esq.,  then  and  there  replied : 
"Tell  the  clerk  that  Judge  Swayne  has  requested  it  sent  back  to  him,"  which  mes- 
sage affiant  delivered  when  he  returned  the  bills  of  exceptions  to  the  derk  in  his 
office. 
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Affiant  further  says  that  he  did  not  retam  the  bills  of  exceptions  to  Jadse  Charles 
8wayne,  then  absent  from  the  circuit,  bat  absolutely  declined  and  refused  so  to  do. 

Affiant  further  6a3rs  that  on  the  following  day  W.  A.  Blount,  esq.,  attomev  for 
defendants  in  error,  served  affiant  with  objections — ^two  in  number — to  the  bills  of 
exceptions,  the  same  being  the  same  objections  which  had  by  him  before  been  made, 
and  which  objections  were  submitted  to  and  were  before  the  Hon.  Charles  Swayne, 

t'udge,  with  replication  made  by  affiant  to  same,  when  he,  the  said  jud^,  signed  the 
)ills  of  exceptions,  the  grounds  of  said  objections  and  the  reasons  in  said  replication 
being  fully  set  forth  therein.  A  copy  of  said  replication  is  hereto  attached  as  part 
and  marked  "Exhibit  B." 

Affiant  further  says  that,  upon  receipt  of  the  objections  of  W.  A.  Blount,  e8(]., 
attorney  for  defendants  in  error,  he  ascertained  that  the  deputy  clerk  had  again 
returned  the  bills  of  exceptions  to  Hon.  Charles  Swayne. 

Affiant  further  says  that  he  suspected  that  these  attempts  were  made  by  counsel 
for  defendants  in  error  to  defeat  the  writ  of  error  sued  out  by  jjlaintiffs  in  error,  and 
that  plaintiffs  in  error  had  only  a  few  days  in  which  to  file  their  application  for  writ 
of  error,  and  to  obtain  the  necessary  writ,  citation,  and  bond,  and  in  order  to  meet 
defendants  in  error  on  every  issue,  prepared  a  replication  to  the  objections  of  W.  A. 
Blount,  esc[.,  and  forwarded  the  same  to  the  Hon.  Charles  Swayne,  judge,  a  copy  of 
which  replication  is  hereto  annexed  as  part  hereof,  marked  "Exhibit  C' 

Affiant  further  says  that  he  immediately  proceeded  to  Huntsville,  Ala.,  with  his 
application  for  writ  of  error,  the  necessary  writ,  citations  in  error,  bond,  etc.^  and 
had  the  same  approved  and  signed  by  the  Hon.  David  Shelby,  United  States  circuit 
judge  for  the  fifth  circuit,  who  was  the  only  judge  within  the  circuit  at  the  time,  and 
that  he,  affiant,  returned  to  Pensacola,  Fla.*,  and  had  the  same,  after  obtaining  the 
signature  of  the  judge,  properly  filed  in  the  United  States  circuit  court 

Affiant  further  says  tnat  sever^  days  after  the  application  for  writ  of  error,  order, 
writ,  citation,  bond,  assignment  of  error,  etc.,  had  been  filed  he  received  a  letter 
from  the  Hon.  Charles  Swayne  to  include  in  the  bills  of  exceptions  the  documents 
referred  to  in  the  objections  of  Messrs.  Blount  6c  Blount,  attorneys  for  defendants  in 
error. 

Affiant  further  says  that  he,  upon  filing  of  the  papers  pertaining  to  the  writ  of  error, 
insisted  upon  P.  W.  Marsh,  clerk  of  the  court,  making  out  the  transcript  of  the  record, 
and  he,  the  said  Marsh,  stated  to  affiant  that  he  had  directions  from  W.  A.  Blount, 
esq.,  and  also  from  Judge  Swayne,  not  to  make  out  said  transcript,  and  thereupon 
affiant  stated  to  said  Marsh  that  unless  he  did  so  without  delay  affiant  would  take 
the  necessary  steps  to  compel  him  so  to  do. 

Affiant  further  says  that  on  the  following  day  he  received  a  letter  from  W,  A. 
Blount,  esq.,  a  copy  of  which  is  hereto  attached  and  marked  "Exhibit  E." 

Affiant  further  says  that  the  direction  to  insert  the  plats  and  protocols  referred  to 
by  Messrs.  Bloimt  &  Blount,  attorneys  for  defendants  in  error,  in  their  objections, 
was  made  by  the  Hon.  Charles  Swayne,  after  the  papers  relative  to  the  writ  of  error 
had  been  signed,  approved,  and  filed  in  this  court,  as  well  as  the  threatening  letter 
of  W.  A.  Blount,  esq.,  to  him,  referred  to. 

Affiant  further  says  that  the  bills  of  exceptions  contained  in  the  transcript  of  the 
record  in  this  court  are  the  same  bills  of  exceptions  signed  by  the  Hon.  Charles 
Swayne,  judge  of  the  lower  court,  and  that  the  statement  that  "since  it  was  signed 
by  him  it  has  been  materially  changed  and  altered  by  E.  T.  Davis,  one  of  the  attor- 
neys for  plaintiffs  in  error,  by  inserting  therein  certain  material  papers,"  is  erroneous 
and  untrue. 

Affiant  further  says  that  it  is  not  true  that  certain  material  papers  have  been 
omitted  from  the  record,  but  under  the  most  trying  circumstances  and  attempts 
made  to  defeat  affiant  in  making  up  and  obtaining  nis  bills  of  exceptions  he  suc- 
ceeded, after  a  long  interval  of  five  months,  in  finally  making  a  complete  record  of 
the  case,  and  that  the  transcript  contains  a  true  and  perfect  copy  of  the  bills  of 
exceptions,  signed,  sealed,  and  approved  by  the  Hon.  Charles  Swayne,  judge  of  the 
court  below,  and  that  the  same  nave  not  been  altered  or  changed  in  any  way,  with 
the  exception  of  the  immaterial  alterations  made,  as  above  stated,  by  W^  A.  Blount, 
esq.,  in  his  office. 

Affiant  further  says  that  the  statement  that  the  bills  of  exceptions  were  filed  with- 
out the  consent  of  Judge  Swayne  is  erroneous  and  untrue. 

Affiant  further  says  that  the  statement  the  bills  of  exceptions  were  filed  against  the 
express  command  ol  said  Charles  Swayne,  judge,  is  likewise  erroneous  and  untrue. 

E.  T.  Davis. 

Sworn  to  and  subscribed  before  me  this  20th  day  of  January,  1903,  in  the  city  of 
New  Orleans,  La. 
[seal.]  Abthub  B.  Leopold, 

Notary  PuMic. 
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Sapplement  trATendng  the  affldtTit  of  W.  A.  Bloant 

State  of  Florida,  Escambia  County: 

Affiant  further  save  that  it  lis  true  that,  during  the  month  of  April,  1902,  that  he 
did  present  to  W.  A.  Blount  a  bill  of  ezoeptions,  and  that  there  were  many  docu- 
ments offered  in  evidence,  which  the  said  bill  did  not  contain.  The  reason  why  it 
did  not  contain  a  copy  of  said  documents  was  because  none  of  the  documents  offered 
in  evidence  by  the  defendants  in  error  at  the  trial  were  filed  in  the  court  or  copies 
thereof  filed  or  left  as  of  record  in  said  case,  and  that  affiant  was  unable  to  obtain 
copies. 

Affiant  further  says  that  unon  the  objection  of  W.  A.  Blount  to  his  bill  of  excep- 
tions, he  requested  of  W.  A.  Blount  to  ramish  him  with  the  documents,  which  had 
been  offered  by  defendants  in  error,  and  the  said  W.  A.  Blount  and  Wm.  Fisher  did 
furnish  to  affiant  certain  documents,  all  of  which  affiant  copied  and  included  in  his 
bill  of  exceptions,  and  upon  the  completion  thereof,  submitted  the  bill  of  exceptions 
to  W.  A.  Blount 

Affiant  further  bbljb  that  W.  A.  Blount  kept  the  bill  of  exceptions  about  two  week& 
and  returned  the  same,  with  his  objections  thereto,  which  objection  ia  marked 
"Exhibit  A"  in  his  affidavit 

Affiant  further  says  that  he  made  his  replication  to  the  objections  and  forwarded 
the  same  to  the  Hon.  Charles  Swayne,  judffe,  at  Guyencourt,  Del. 

Affiant  further  says  that  on  or  about  the  16th  day  of  June,  1902,  a  hearing  was 
had  on  said  bill  before  the  Hon.  Charles  Swayne,  judge,  at  Pensaoola. 

Affiant  further  says  that  the  document  which  were  obiected  to,  not  being  in  the 
bill  of  exceptions  at  that  time,  is  shown  by  the  said  Exhibit  A  attached  to  the  affi- 
davit of  "W.  A.  Blount  in  his  motion;  that  none  of  the  documents  so  named  w^ere 
filed  in  the  court  or  copies  thereof  filed  or  left  as  of  record  in  the  case. 

Affiant  further  says  that  the  Hon.  Charles  Swayne  rendered  his  decision,  requiring 
affiant  to  include  in  the  bill  of  exceptions  copies  of  all  the  documents  introduced  in 
evidence  by  the  defendants  in  error. 

Affiant  further  savs  that  he  did  eo  to  Tallahassee,  Fla.,  and  obtain  copies  of  all 
documents  which  had  been  introduced,  though  the  same  had  not  been  filed,  or 
copies  thereof  filed  or  left  as  of  record  in  the  case,  as  the  purported  Spanish  docu- 
ments offered  in  evidence  by  the  defendants  had  been  immediately  removed  from 
the  court  at  Pensaoola  without  copies  being  left  or  filed  as  of  record  in  the  court,  and 
return  to  Tallahassee,  Fla. 

Affiant  further  savs  that  at  the  time  of  the  hearing  aforesaid  that  there  were  still 
other  documents  onered  by  the  defendants  in  error  at  the  time  of  the  trial  of  the  case 
in  the  hands  of  W.  A.  Blount  and  William  Fisher,  and  for  that  reason  a  copy  of 
those  documents  were  not  included  in  the  bill  of  exceptions. 

Affiant  further  says  that  after  obtaining  copies  of  all  documents  that  were  offered 
in  evidence  and  of  which  he  had  been  able  to  obtain  in  order  to  make  copies  from 
that  affiant  prepared  his  bill  of  exceptions  and  presented  the  same  to  W.  A.  Blount, 
and  that  W.  A.  Blount,  after  keeping  the  same  for  about  two  weeks,  returned  the 
bill  of  exceptions  with  his  objections,  designated  as  '^  Exhibit  B ''  in  his  affidavit 

Affiant  further  says  that  he  took  the  objections  and  the  bill  of  exceptions  and  care- 
fully went  over  the  same  and  corrected  the  same  so  far  as  right,  but  there  were 
several  documents  referred  to  in  these  objections  which  affiant  had  not  been  able  to 
get  hold  of,  as  the  same  was  in  the  hands  of  the  attorneys  for  the  defendants  in  error. 

Affiant  further  says  that  none  of  the  documents  named  in  these  objections  were 
filed  in  the  court  or  copies  thereof  left  or  filed  as  of  record  in  the  case. 

Affiant  further  says  that  after  preparing  his  biU  of  exceptions  he  presented  the 
same  to  W.  A.  Blount^  and  that  after  W.  A.  Blount  had  kept  the  bill  of  exceptions 
for  about  two  weeks  ne  returned  the  same  with  the  objections,  marked  '^  Exhibit 
C"  of  his  affidavit. 

Affiant  further  says  that  affiant  stated  to  W.  A.  Blount  that  the  record  in  the  suit 
of  A.  V.  Caro  v.  Samuel  Jaudon  and  Thurston  and  the  deed  from  the  Pensacola  City 
Company  to  Charles  Ahrons  affiant  has  been  unable  to  obtain  copies  of  same,  as  their 
whereabouts  were  unknown  to  affiant,  and  upon  the  following  day  they  were  fur- 
nished to  affiant  by  William  Fisher. 

Affiant  further  says  that,  after  making  copies  of  the  same,  he  included  them  in 
the  bill  of  exceptions,  and  comj^red  the  objections  of  W.  A.  JBlount  with  the  bill  of 
exceptions,  and  as  affiant  was  informed  that  W.  A.  Blount  was  out  of  the  city,  he, 
affiant,  made  replication  to  each  and  every  objection  made  by  W.  A.  Blount,  and 
forwarded,  by  mailing  in  the  post-office  at  Pensacola,  the  bill  of  exceptions,  the  brief 
as  taken  by  the  stenographers  setting  out  the  testimony  and  designatmg  the  name  of 
each  and  every  document  that  was  offered,  also  the  objections  of  W.  A.  Blount,  and 
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a  replication  to  each  and  every  objection,  directing  the  same  to  Hon.  Charles  Swayne, 
ja^gei  at  Guyencourt,  Del.,  a  copy  of  said  replication  being  hereto  attached  and 
marted**ExhibitB." 

Affiant  farther  says  that  at  the  time  of  the  making  of  the  objections  that  there  were 
no  documents  offered  by  the  defendants  in  error  on  file  or  copies  thereof  filed  or  left 
M  of  record  in  the  case.  All  other  allegationg  are  answered  fully  in  the  traverse  of 
motion  included  herein. 

E.  T.  Davb. 

Sworn  to  and  subscribed  before  me  this  I7th  day  of  January,  1903. 

G.  J.  Lbvey,  Notary  PuhUe* 
[Seal  of  notary  public,  State  of  Florida.] 


Exhibit  A. 

GuTBNCouRT,  Del.,  S  Mo,  fSthf  1909, 
E.  T.  Davis,  Esq.,  Pensacolaj  Flo. 

Dear  Sib:  I  send  you  by  this  mail  bill  of  exceptions  in  F.  McGuire  case  signed. 
I  was  not  able  to  verify  all  the  replications,  esoecially  to  Mr.  Blount's  exceptions 
Nos.  5,  13,  14,  and  15,  but  I  send  the  bill  signea  on  account  of  your  short  time  for 
writ  of  error.  If  I  find  in  future  that  Mr.  Blount  is  correct  in  any  of  his  objections 
I  shall  so  certify  to  the  court  of  appeals. 

Yours,  very  truly,  Ghablbb  Swatnb. 


Exhibit  B. 

In  the  United  States  circuit  court  for  the  northern  district  of  Florida,  at  Pensaoola. 
Florida  McGuire  and  Matilda  Garo  v.  Wm.  Fisher  and  W.  A.  Blount  et  al. 

The  plaintiffs'  replication  to  the  exceptions  of  defendants  to  the  bill  of  exceptions: 

First.  To  first  exception  will  sa^  that  the  word  never  has  been  inserted. 

Second.  To  second  exception  will  say  that  the  record  referred  to  has  been  inserted 
in  its  proper  place,  coming  from  the  hands  of  Mr.  W^m.  Fisher. 

Third.  To  third  exception  will  say  that  the  bill  of  complaint  has  been  inserted  in 
its  proper  place. 

Fourth.  To  the  fourth  exception  will  say  that  the  document  introduced  never  was 
a  deed,  but  was  an  answer  made  by  the  Pensacola  Gity  Gompany,  in  which  G.  G. 
Yonnge,  sr.,  made  afiSdavit  that  he  was  one  of  the  directors  of  the  Pensacola  Gity 
Gompany  and  was  counsel  for  the  company  in  that  suit,  which  docuiQent  is  in  its 
proper  place  in  record  of  bill  of  exceptions. 

Fifth.  To  the  fifth  exception  will  say  the  document  referred  to  is  inserted  in  its 
proper  place,  having  come  from  the  possession  of  Mr.  Wm.  Fisher. 

Sixth.  To  the  sixth  exception  will  say  that  the  statement  referred  to  has  been 
inserted  in  the  record  in  its  proper  place,  as  agreed  upon  by  counsels. 

Seventh.  To  the  seventh  exception  will  say  that  the  bill  and  answer  referred  to  is 
in  their  proper  places  and  the  order  appointing  a  receiver  withdrawn  and  placed  in 
its  proper  place  in  the  record,  simply  being  a  mistake  in  placing  the  documents  as 
offered. 

Eighth.  To  eighth  exception  will  say  that  the  date  1873  has  been  stricken  and  the 
date  1783  insert^,  simply  being  a  clerical  error. 

Ninth.  To  the  ninth  exception  will  say  that  the  proceedings  of  the  land  commis- 
sionerB  are  in  the  record  in  its  proper  place. 

Tenth.  To  the  tenth  exception  will  say  that  the  pages  referred  to  has  been  with- 
drawn from  between  two  parts  of  the  proceedings  by  Maria  Moreno  to  sell  the  prop- 
erty, simply  being  overlooked  when  placed  in  the  record. 

Eleventh.  To  the  eleventh  exception  will  say  that  pages  120  and  121  being  with- 
drawn from  their  position,  the  other  pages  follow  in  order  and  the  caption  is  stricken. 

Twelfth.  To  the  twelfth  exception  will  say  that  the  translation  of  pages  from  115 
to  125  has  been  inserted  in  the  record  in  its  proper  place,  having  been  overlooked. 

Thirteenth.  To  the  thirteenth  exception  will  say  that  the  pages  referred  to  and 
as  they  appear  in  the  record  is  a  true  and  correct  copy  of  the  document  offered  in 
evidence. 
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Fourteenth.  To  the  fourteenth  exception  will  say  that  the  plats  referred  to  in  this 
exception,  that  all  of  the  plats  offered  and  read  to  the  jory  is  set  out  in  the  record  in 
their  proper  f>lace,  and  no  other  plats  or  explanations  were  offered,  read,  filed,  or 
left  of  record  in  the  case. 

Fifteenth.  To  the  fifteenth  exception  will  say:  The  protocols  relating  to  Thomas 
and  Joseph  Marshall  are  contained  in  the  record  in  its  proper  place,  and  that  the 
eight  or  ten  others  referred  to  in  this  exception  are  not  named  or  designated,  nor 
were  they  offered  in  evidence,  or  read  to  the  jury,  or  filed  of  record,  or  left  as  of 
record  in  this  case. 

Sixteenth.  To  the  sixteenth  exception  will  say  that  the  word  "proved"  appears 
in  the  brief  of  evidence  as  written  by  the  stenographer. 

Seventeenth.  To  the  seventeenth  exception  will  say  that  the  words  "that  land" 
appear  in  the  brief  of  evidence  as  written  by  the  stenographer. 

Jambs  Wilkinson, 
Simeon  Beldon,  and 
E.  T.  Davis, 

Attorneys  for  Plaintiffs. 


Exhibit  0. 

In  United  States  circuit  conrt,  northern  district  of  Florida,  at  Pensacola.  Florida 
McGuire  and  Matilda  Caro  v.  Wm.  Fisher  et  al.  Plaintiffs'  replication  to  the 
defendants'  exception  to  plaintiffs'  bill  of  exceptions. 

First.  To  defendants'  first  exception  answers  as  follows: 

The  exception  does  not  designate  or  name  any  plats  made  by  Joseph  E.  Caro 
which  are  not  set  out  in  the  bill  of  exceptions,  and  that  no  other  plats  made  by 
Joseph  E.  Caro  were  offered  in  evidence,  read  to  the  juir,  named,  or  designated,  or 
filed,  or  copies  thereof  produced,  offered,  filed,  or  left  of  record  in  this  case,  except 
the  plat  which  was  shown  to  the  witness,  read  to  the  jury,  designated  by  date,  and 
offered  in  evidence,  and  is  fulljr  set  forth  in  the  bill  of  exceptions  in  its  proper  place, 
and  which  is  a  plat  of  this  particular  property  in  controversy,  and  purports  to  have 
been  made  by  Joseph  E.  Caro. 

Second.  To  defendants'  second  exception  answers  as  follows: 

The  protocol  of  Thomas  and  Joseph  Marshall  is  set  out  in  the  bill  of  exceptions  in 
its  proper  place  and  designated  by  name,  over  which  there  is  no  contention.  The 
eignt  or  ten  protocols  referred  to  in  the  exception  are  not  named  or  designated,  nor 
were  they  produced  at  the  trial  of  the  case,  or  offered  in  evidence,  or  read  to  the 
jury,  or  filed,  or  copies  thereof  produced,  offered  in  evidence,  or  read  to  the  jury, 
or  filed  or  left  as  of  record  in  this  case. 

Plaintiffs,  further  answering,  say:  That  the  exceptions  made  by  the  defendants, 
and  which  are  only  two  in  number,  were  fully  presented  to  the  court  before  the 
approval  and  signing  and  sealing  of  the  bill  of  exceptions,  by  the  court,  and  that  the 
bill  of  exceptions,  as  it  now  stands,  contains  a  full  and  complete  record  of  the  case, 
verified  by  the  brief  of  evidence  made  and  prepared  by  the  stenographer,  and  that 
the  exceptions  by  the  court,  and  that  the  bill  of  exceptions,  as  it  now  has  been  fiilly 
presented  to  the  court,  and  passed  upon,  and  the  bill  of  exceptions  approved,  sealed, 
signed,  and  filed,  and  the  defendants  have  a  comj^lete  remedy  by  wnt  of  certiorari. 

James  Wilkinson, 
Simeon  Beldon, 
E.  T.  Davis, 
Attorneys  for  Plaintiffs. 


Exhibit  E. 

[Copy.] 

September  26,  1902. 

Florida  McGuire  v.  William  Fisher  et  al. 

Mr.  E.  T.  Davis,  City. 

Dear  Sir:  Mr.  F.  W.  Marsh,  clerk,  informs  me  that  you  insist  upon  his  making 
up  and  delivering  to  you  the  transcript  of  the  record  in  this  case,  including  a  bill  of 
exceptions  which  does  not  contain  the  papers  which  the  court  directed  yon  to  insert 
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before  uang  it  Yon  will  recollect  that  the  bill,  aa  it  now  stands,  is  not  the  bill  as 
signed  by  Judge  Swayne,  and  therefore,  even  thoueh  you  could  technically  rely  upon 
the  bill  of  exceptions  signed  by  him,  you  can  not  do  so  as  it  now  stands.  I  have  tele- 
graphed the  judge  of  your  insistence,  and  beg  to  inform  you  that  if  you  persist  in 
your  demands  upon  the  clerk  that  I  will,  immediately  upon  the  return  of  the  judge, 
take  proceedings  to  have  you  disbarred  from  practice  in  this  court.  There  can  be  no 
other  result  of  your  attempt  to  use  a  paper  wnich  you  know  does  not  represent  the 
final  certificate  of  the  judge. 

YooiB,  very  truly,  W.  A.  Blount. 

( Indorsement:)  No.  1202.  In  United  States  circuit  court  of  appeals,  at  New  Orleans, 
La.  Florida  McGuire  and  Matilda  Caro,  plaintiffs  in  error  v.  W.  A.  filount  and 
WiUiam  Fisher  et  al.^  defendants  in  error.  Motion  to  dismiss  bill  of  exceptions. 
Traverse  of  E.  T.  Davis.    Filed  January  20,  1903.    Charles  H.  Lednum,  clerk. 


Florida  McGuire  et  al.  v,  William  A.  Blount  et  al.    No.  1202. 

January  27,  1903. 

On  this  day  this  cause  was  regularly  called,  and  after  argument  by  E.  Howard 
McGaleb,  esq.,  and  £.  T.  Davis,  esq.,  for  plaintiff  in  error,  and  W.  A.  Blount,  esq., 
for  defendants  in  error,  was  submitted  to  the  court  upon  record  and  briefs. 


Florida  McGuire  et  al.  v.  William  A.  Blount  et  al.    No.  1202. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Florida,  and  was  argued  by 
counsel. 

On  consideration  whereof  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby, 
atfirmed. 

It  is  further  ordered  and  adjudged  that  the  plaintiffs  in  error,  Florida  McGuire  and 
Matilda  Caro,  and  the  sureties  on  the  writ  of  error  bond  herein,  George  W.  Pryor,  sr., 
and  Ludwig  Carlson,  be  condemned  to  pay  the  costs  of  this  cause  in  thia  court,  for 
which  execution  may  be  issued  out  of  said  circuit  court 

Mabch  24,  1903. 


United  States  circuit  court  of  appeals,  fifth  circuit  Florida  McGuire  et  aJ.,  plaintiffs 
in  error,  v.  William  A.  Blount,  defendants  in  error.  No.  1202.  Error  to  United 
States  circuit  court,  northern  district  of  Florida. 

To  the  honorable  United  States  circuit  court  of  appeals  for  i fie  fifth  circuit: 

The  petition  of  Widow  Florida  McGuire  and  Miss  Matilda  Caro,  plaintiffs  in  error 
herein,  respectfully  shows: 

That  they  desire  a  rehearing  from  the  judgment  rendered  in  this  cause  on  the  — 

day  of by  this  honorable  court  for  the  reasons  that  the  court  erred  in  refusing 

to  sustain  the  various  bills  of  exception  and  specifications  of  error  as  ^7et  forth  in  the 
record  and  plaintiffs'  briefs  filed  herein,  pages  4  to  26,  inclusive,  made  part  of  this 
exception  for  further  reference.  That  the  court  especially  erred  in  confirming  the 
ruling  of  the  lower  court  admitting  the  documents  referred  to  in  said  bills  of  excep- 
tion m  evidence  over  the  objections  of  plaintiffs.  That  said  documents  were  not 
properly  authenticated  by  any  official  seal  or  olficial  certificates  and  were  suspicious 
in  appearance.  That  said  court  did  not  specifically  pass  upon  the  various  exceptions 
and  bills  of  exception  as  contained  in  the  record,  ana  that  the  court  erred  in  refusing 
to  sustain  aforesaid  bills  of  exception  set  forth  specifically  in  plaintiffs'  appignment  c3 
errors,  contained  on  pages  4  to  13  of  appellants'  original  brief,  annexed  to  and  made 
a  part  of  this  petition,  for  a  rehearing  for  further  reference,  and  as  if  set  out  in  extenso 
herein. 

Wherefore  petitioners  pray  that  a  rehearing  be  granted  to  them  in  this  cause  and 
for  all  general  and  equitable  relief,  and  your  petitioners  will  further  pray. 

E.  T.  Davis, 
Simeon  Belden, 
James  Wilkinson,  ' 

Attorneys, 
Petition  for  rehearing  filed  April  9,  1903, 


172      SWAYNfi  IMPSAOHMSNT  PBOO^EDINOS  IN  Tfi£  Sfil^ATB. 

Florida  McGoire  et  al.  v.  William  A.  Blount  et  al.    No.  1202. 

Apbil  10.  1903. 

Ordered,  that  the  petition  for  rehearing  filed  in  this  cause  be,  and  it  ia  hereby, 
denied. 


United  States  circuit  court  of  appeals,  fifth  circuit  November  term,  1902.  Florida 
McGuire  et  al.,  plaintiffs  in  error,  v.  William  A.  filount  et  al.,  defendants  in  error. 
No.  1202.  Error  to  the  United  States  circuit  court,  northern  district  of  Florida. 
Before  Pardee,  McGormick,  and  Shelby,  circuit  judges. 

By  the  Court: 

On  the  trial  of  this  case  the  trial  judge  directed  a  verdict  for  the  defendants^  and  the 
correctness  of  that  direction  turns  upon  the  admissibility  and  effect  in  evidence  of 
the  purported  will  of  Gabriel  Rivas,  ancestor  of  the  plaintiffs  below,  plaintiffs  in 
error  here,  and  a  certun  protocol  and  documents  showing  judicial  proceedings  before 
the  Spanish  governor  oi  West  Florida  and  other  Spanish  officials  in  West  Florida 
from  1807  to  1821,  all  in  the  settlement  of  the  estate  of  the  said  Gabriel  Rivas,  and 
showing  the  judicial  sale  of  the  land  in  controversy. 

Upon  consideration,  and  in  the  li^ht  of  the  very  able  arguments  and  briefs  sub- 
mitted, we  are  of  opinion  that  the  said  will,  protocol,  and  documents  were  properly 
admitted  in  evidence,  and  that  their  effect, -sustained  as  they  were  by  proof  of  cor- 
roborating &u;tB  and  circumstances  is  to  show  that  the  plaintiffs  below,  plaintiffs  in 
error  here,  as  the  heirs  and  descendants  of  Gabriel  Rivas,  have  no  right  to  recover 
the  lands  in  controversy. 

The  direction  to  the  jury  to  find  for  the  defendants  was  correct,  and  the  judgment 
of  the  circuit  court  is  affirmed. 

FUed  March  24,  1903. 


United  States  Circuit  Court  of  Appbai^  for  the  Fifth  Circuit. 

I,  Charles  H.  Lednum,  clerk  of  the  United  States  circuit  court  of  appeals  for  the 
fifth  circuit,  do  hereby  certify  that  the  foregoing  502 -pages,  numbered  from  A  to 
501,  inclusive,  contain  a  true  copy  of  the  proceedings,  including  opinion  of  the  court, 
except  that  the  original  maps  filed  with  the  recoid  are  not  copied  therein,  but  are 
held  in  my  custody,  subject  to  the  order  of  the  court,  in  the  case  of  Florida  Mc- 
Ciuireet  al.  v.  William  A.  Blount  et  al.,  No.  1202,  as  the  same  remains  upon  the 
files  and  records  of  said  United  States  circuit  court  of  appeals. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the  seal  of  said 
United  States  circuit  court  of  appeals  at  the  city  of  New  Orleans,  La.,  this  6th  day 
of  May,  A.  D.  1903. 

[seal.]  Charles  H.  Lednum, 

CUrkofthe  United 8UUa  (XrcuU  QntH of  AppeaUf(Mr the 


United  States  of  Ai^erica,  «.* 

The  Fretident  of  the  United  Statee  of  America  to  the  JumorctUe  the  judgee  of  the  United 

States  drcyit  court  ofappealefoT  the  fifth  circuit,  greeting: 

[Seal  of  the  Supreme  Court  of  the  United  States.] 

Being  informed  that  there  is  now  pending  before  you  a  suit  in  which  Mrs.  Florida 

McGuire,  bom  Lavalette,  widow  of McGuire,  and  Matilda  Caro  are  plaintiffs 

in  error,  and  William  Fisher,  Mrs.  William  Fisher,  Thomas  C.  Watson,  John  Wil- 
liams, William  A.  Blount,  James  W.  Bullard,  and  Mrs.  Young,  widow  and  executrix 
or  administratrix  of  the  estate  of  C.  C.  Young,  are  defendants  in  error,  which  suit 
was  removed  into  the  said  circuit  court  of  appeals  hj  virtue  of  a  writ  of  error  to  the 
circuit  court  oi  the  United  States  for  the  northern  district  of  Florida,  and  we,  being 
willine  for  certain  reasons  that  the  said  cause  and  the  record  and  proceedings  therein 
shoula  be  certified  by  the  said  circuit  court  of  aT)i>cals  and  removed  into  the  Supreme 
Court  of  the  United  States,  do  hereby  command  you  that  you  send  without  delay  to 
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the  said  Supreme  Court  as  aforesaid  the  reoord  and  proceedings  in  said  cause,  so  that 
the  said  Supreme  C!ourt  may  act  thereon  as  of  right  and  according  to  law  ought  to 
be  done. 

Witness  the  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  United  States,  the  17th 
day  of  November,  in  the  year  of  our  Lord  1903. 

Jambs  H.  McKsnnbt, 
CUrk  of  (he  Supreme  Court  of  the  United  States, 

(Indorsed:)  No.  1202.  File  No.  19100.  Supreme  Court  of  the  United  States. 
No.  449,  October  term,  1903.  Florida  McGuire  et  al.  v.  William  A.  Blount  et  al. 
Writ  of  certiorari.  United  States  circuit  court  of  appeals.  Filed  November  27, 1903. 
Charles  H.  Lednum,  clerk. 

UNrrsD  States  or  America,  Fifth  Judidcd  OvrcuU: 

In  obedience  to  the  command  of  the  within  writ,  and  by  direction  of  the  judges  of 
tlie  United  States  circuit  court  of  appeals  for  the  fifth  circuit,  I,  Charles  H.  Lednum, 
derk  of  said  court,  as  a  return  to,  and  in  compliance  with,  said  writ,  do  herewith 
transmit  to  the  honorable,  the  Supreme  Court  of  the  United  States,  a  true,  full,  and 
perfect  transcript  of  the  record  and  all  proceedings  had  in  said  court  in  the  cause 
wherein  Florida  McGuire  et  H.  were  plaintiffs  in  error  and  William  A.  Blount  et  al. 
were  defendants  in  error,  as  full}'  and  completely  as  the  same  now  remains  of  record 
in  my  office,  except  the  original  maps  filed  with  the  record  are  not  copied  therein, 
bat  are  held  in  my  custody,  subject  to  the  order  of  the  court. 

Given  under  my  hand  and  the  seal  of  said  United  States  circuit  court  of  appeals  for 
the  fifth  circuit  at  the  city  of  New  Orleans,  La.,  this  7th  day  of  December,  A.  JD.  1903. 

[Seal  United  States  circuit  court  of  appeals,  fifth  circuit] 

Chables  H.  Lednum, 
Clerk  of  the  United  States  drcuit  Court' of  Appeals  for  the  Fifth  OircuU. 

(Indorsed:  File  19100.  Supreme  Court,  U.  S.  October  term,  1904.  Term  134. 
Florida  McGuire  et  al.,  petitioners,  v,  Wm.  A.  Blount  et  al.  Writ  of  certiorari  and 
return.    Filed  December  10.  1903.) 

Supreme  Court  of  the  United  States: 

I,  James  H.  McKenney,  clerk  of  the  Supreme  Court  of  the  United  States,  do  hereby 
certify  that  the  foregoing  printed  pageSj  numbered  from  1  to  490,  inclusive,  contain 
a  true  cop^r  of  the  transcript  of  record  m  the  case  of  Florida  McGuire  and  Matilda 
Caro,  petitioners,  v.  William  A.  Blount  et  al.,  No.  134,  October  term,  1904,  as  the 
same  remains  upon  the  files  of  said  Supreme  Court. 

In  t^imony  whereof  I  hereunto  subscribe  my  name  and  affix  the  seal  of  said 
Supreme  Court,  at  the  city  of  Washington,  this  14th  day  of  February,  A.  D.  1905. 

[Seal  of  the  Supreme  Court  of  the  United  States.] 

James  H.  MgKennet, 
Clerk  of  the  Supreme  Court  of  the  United  States, 

Elza  T.  Davis  recalled. 

By  Mr.  Manager  Olmsted: 

Q.  Mr.  Davis,  you  were  sworn  yesterday? — A.  Yes,  sir. 

Q.  You  are  a  practicing  lawyer  at  Pensacola! — ^A.  1  am. 

Q.  Do  you  practice  in  Judge  Swayne's  court? — A.  Yes,  sir. 

Q.  State,  if  you  know,  or  state  if  you  have  seen  Judge  Swayne  in 
Florida  at  any  time  when  his  court  was  not  in  session. — ^A.  I  do  not 
remember  that  I  have. 

Q.  Will  you  state^  so  far  as  you  can  from  your  own  knowledge, 
what  inconvenience,  if  any,  has  resulted  to  suitors  or  counsel  from  his 
absence  from  his  district? — A.  Well,  I  can  speak  from  personal  expe- 
rience that  in  the  case  of  Florida  McGuire  and  Matilda  Oaro  v.  W.  A. 
Blount  et  al.,  I  had  a  great  deal  of  inconvenience  in  that  case,  as  well 
as  a  great  deal  of  expense  was  incurred  which  if  Judge  Swayne  had 
been  within  the  district  would  not  have  been  incurred. 
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Q.  Will  you  state  how  that  came  about! — A.  Immediately  after  the 
trial  of  the  case  the  records  or  documents  which  were  offered  in  evi- 
dence were  removed  from  the  court.  Some  of  those  documents  were 
in  the  possession  of  the  defendants  in  the  case,  others  were  returned 
to  Tallahassee.    They  purported  to  be 

Mr.  Manager  Olmsted.  Will  you  speak  a  little  louder,  Mr.  Davis? 

The  Witness.  Yes,  sir.  Other  documents  purporting  to  be  Spanish 
documents  were  returned  to  Tallahassee.  Immeaiately  after  the  court 
adjourned  Judge  Swayne  left  for  Guyencourt,  Del.,  or  left  Pensacola. 
An  order  was  granted  by  Judge  Swayne  allowing  sixty  days  in  which 
to  file  or  present  the  bill  of  exceptions.  When  I  went  to  make  up  the 
bill  of  exceptions  the  only  document  which  I  found  in  the  court  was 
the  certifiea  copy  of  the  original  grant  which  had  been  introduced  by 
the  plaintiflfs.  I  prepared  a  copy  of  it,  and  with  my  bill  of  exceptions 
tencfered  it  to  Mr.  Bfcunt,  who  was  counsel  for  the  defendants  m  the 
case,  and  who  was  also  one  of  the  defendants.  He  objected  to  that  and 
furnished  me  with  certain  documents  which  he  had  introduced  himself, 
pertaining  to  the  property,  or  that  part  of  the  property  which  he 
claimed,  and  Mr.  Fisher  also  furnished  me  with  some.  He  was  a 
defendant  in  the  case.  I  prepared  copies  of  those  documents  and 
copied  them,  into  the  bill  of  exceptions,  presented  it  to  Mr.  Blount, 
and  he  objected.  As  there  were  no  other  documents  in  the  court  or 
any  place  where  I  could  get  copies,  I  forwarded  to  Judge  Swayne,  at 
Guyencourt,  Del.,  the  bill  of  exceptions,  Mr.  Blount's  objections,  and 
my  replication.  Judge  Swayne  held  the  bill  of  exceptions  until  he 
returned  some  time  in  June.     I  do  not  remember  the  exact  date. 

Q.  Just  one  moment.  To  what  place  did  you  forward  those  papers? — 
A.  To  Guyencourt,  Del. 

Q.  Go  ahead. — A.  After  he  came  back  he  heard  the  objections  of 
Mr.  Blount  to  my  replication,  and  requested  me  to  obtain  copies  of  the 
records  at  Tallahassee.  I  went  to  Tallahassee  and  I  saw  the  great 
trouble  and  inconvenience  as  well  as  expense  that  would  be  incurred, 
and  I  wrote  Judge  Swayne  a  letter  and  directed  the  letter  to  Pensacola, 
Fla.,  as  I  did  not  think  that  he  had  time  to  leave  Pensacola  before  the 
letter  would  reach  him.  1  got  no  reply  whatever,  but  I  did  get  copies 
of  those  records,  and  included  or  inserted  them  in  the  bill  of  excep- 
tions. I  presented  the  bill  of  exceptions  to  Mr.  Blount.  Mr.  Blount 
made  certain  objections,  stating  that  certain  documents  were  not 
included.  I  made  my  replication  and  forwarded  the  bill  of  exceptions, 
with  those  objections  and  the  replication,  on  to  Judge  Swayne  at 
Guyencourt,  Del.  I  did  not  hear  from  him  for  several  days,  and  I 
wrote  a  letter  to  him,  stating  that  my  time  was  nearly  out  for  suing 
out  my  writ  of  error.  In  a  few  days  I  received  the  bill  of  exceptions, 
with  a  letter,  stating  that  he  had  signed  the  bill  of  exceptions.  Soon 
after  I  received  the  bill  of  exceptions  1  carried  them  to  the  clerk  of  the 
court  and  filed  them. 

Some  time  afterwards  Mr.  W.  A.  Blount  telephoned  me  that  he 
objected  to  Judge  Swavne's  signing  the  bill  of  exceptions;  that  he  had 
wired  to  him  making  these  objections,  and  for  me  not  to  use  the  bill  of 
exceptions  until  the  bill  of  exceptions  had  been  submitted -to  him  and 
returned  to  Judge  Swayne  for  approval. 

Mr.  McCaleb  was  interested  with  me,  or  he  had  been  employed  to 
sue  out  or  prepare  the  writ  of  error  in  the  case.  I  telephoned  Mr. 
McCaleb  immediately;  and  upon  that  1  went  to  New  Orleans.    The 


B WAYNE   IMPEACHMENT  PBOOEEDINOS   IN   THE   SENATE.       175 

writ  or  error  was  prepared,  and  I  took  it  before  Judg^e  Shelby  at 
Huntsville,  Ala.,  he  being  the  only  judge  within  the  district.  I  came 
back  and  I  filed  the  writ  of  error.  I  saw  Mr.  Marsh,  clerk  of  the 
court,  and  he  informed  me  that  he  had  received  a  telegram  from  Judge 
Swayne,  and  that  he  was  informed  by  Mr.  Blount  not  to  permit  me  to 
use  that  bill  of  exceptions  until  after  they  had  been  submitted  to  him 
and  returned  to  Judge  Swayne.  1  told  Mr.  Marsh  that  as  soon  as  he 
would  certify  to  the  bill  of  exceptions  I  would  take  the  matter  up 
before  Judge  Shelby.     He  informed  me 

Q.  Who  was  Judge  Shelby? — A.  He  was  one  of  the  judges  of  the 
circuit  court  of  appeals,  acting  as  a  district  judge  there — sitting  as 
district  judge. 

Q.  Where  was  his  home? — A.  In  Huntsville,  Ala. 

Q.  You  went  to  Huntsville  to  see  him  ? — A.  Yes,  sir. 

Q.  Proceed. — A.  So  that  the  next  day  I  went  to  the  court-house 
and  told  Mr.  Mai*sh  that  I  wanted  him  to  certify  to  the  bill  of  excep- 
tions. 

Mr.  Thurston.  Wait  a  moment. 

Mr.  President,  we  object  to  any  statement  as  to  conversations  hap- 
peningbetween  this  witness  and  any  other  persons,  being  mere  hear- 
say. iVe  have  no  objection  whatever  to  the  witness  detailing  anv 
transactions  that  can  be  stated  without  stating  what  conversations  took 
place  with  third  parties. 

The  Presiding  Offioei^.  That  is  all  the  witness  can  state;  he  should 
not  repeat  a  conversation. 

Mr.  Manager  Olmsted.  We  do  not  care  about  having  conversations 
detailed.  He  is  only  stating  the  direction  he  gave  to  the  clerk,  how- 
ever. 

The  Witness.  I  went  to  Mr.  Marsh  in  the  morning,  and  he  said  to 
come  back  that  afternoon;  that  he  would  speak  to  Mr.  Blount  about 
the  matter.  That  afternoon  I  went  back  to  the  court-house,  paid  him 
his  fee,  and  he  told  me  that  he  would  not  deliver  the  bill  of  exceptions 
to  me,  but  would  forward  it  to  the  clerk  of  the  circuit  court  of  appeals 
in  New  Orleans.  I  told  Mr.  Marsh  that  I  would  go  to  New  Orleans 
that  nighty  and  I  would  expect  that  bill  of  exceptions  there  by  the 
next  morning.  So  that  I  went  to  New  Orleans  and  the  bill  of  excep- 
tions came  in.  Mr.  Blount  prepared  a  motion  to  dismiss  the  bill  of 
exceptions. 

Q.  A  motion  in  the  circuit  court  of  appeals? — ^A.  In  the  circuit 
court  of  appeals.  And  we  made  our  answer;  he  setting  out  in  an 
affidavit  what  had  occurred,  and  also  attaching  the  certificate  of  Judge 
Swayne,  as  well  as  attaching  certain  letters.  1  made  my  answer  to 
the  affidavit,  and  attached  the  letter  which  I  had  received  from  Judge 
Swayne  from  Guyencourt,  Del.,  at  the  time  the  bill  of  exceptions  was 
forwarded  to  him  at  Pensacola.  After  that  was  done  and  filed,  Mr. 
Blount  withdrew  the  bill  of  exceptions  and  the  case  proceeded  to  trial 
before  the  circuit  court  of  appeals. 

Q.  He  withdrew  the  motion? — A.  Withdrew  the  motion. 

Q.  Now,  will  you  state,  Mr.  Davis,  what  dela^,  what  expense,  and 
what  inconvenience  resulted  from  the  absence  of  Judge  Swayne.  In 
the  first  place,  what  delay? — A.  Well,  sir,  I  think  we  were  delayed 
at  least  four  months.  If  Judge  Swayne  had  been  within  the  district 
during  the  sixty  days  which  were  allowed  to  make  up  the  bill  of  excep- 
tions, I  think  the  whole  matter  could  have  been  settled  then  and  there 
dur'ng  those  sixty  days. 
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Q.  State  whether  or  not  that  loss  of  four  months  in  getting  your 
bill  of  exceptions  settled  resulted  in  your  losing  a  term  in  the  circuit 
court  of  appeals? — A.  Yes,  sir;  I  think  so. 

Q.  Then  what  would  you  say  was  the  final  delay  in  getting  your 
case  disposed'Of  in  the  circuit  court  of  appeals  resulting  from  the 
absence  of  Judge  Swayne  from  his  districts 

The  Witness.  You  mean  the  time  ? 

Mr.  Manager  Olmsted.  Yes. 

A.  I  should  say  at  least  four  or  five  months. 

Q.  How  far  apart  are  the  terms  of  the  circuit  court  of  appeals? — ^A. 
Five  months,  I  believe  it  is. 

Q.  Well,  did  you  lose  any  time  in  getting  into  the  circuit  court  of 
appeals? — A.  Yes,  sir.  The  time  that  we  lost  was,  if  we  had  been  able 
to  nave  filed  our  bill  of  exceptions  there  in  the  circuit  court  of  appeals, 
it  could  have  come  up  at  the  following  term  or  been  heard  during  that 
term 

Q.  When  was  that? — ^A.  Otherwise  it  passed  over  the  entire  term 
and  was  filed  at  the  next  term  of  court — tne  October  term. 

Q.  What  additional  time  did  the  absence  of  Judge  Swayne  from  his 
district  impose  upon  you  as  counsel?  What  additional  time  were  ^ou 
required  to  expend  upon  the  case  in  getting  your  bill  of  exceptions 
settled? — A.  Well,  my  absence  at  Tallahassee  in  getting  copies  of  the 
records  there,  and  also  it  necessitated  my  making  one  trip  to  New 
Orleans  in  reference  to  this  motion  to  dismiss. 

Q.  And  to  Huntsville? — ^A.  And  to  Huntsville. 

Q.  Well,  would  those  trips  have  been  unnecessary  had  the  judge 
been  at  home  to  adjust  this  bill  of  exceptions? — A.  Yes.  sir. 

Q.  Now,  how  many  days  of  this  time  were  involved  in  tnose  things? — 
A.  I  was  at  Tallahassee  more  than  two  weeks. 

Q.  How  long  upon  the  trip  to  Huntsville  and  New  Orleans? — A.  At 
Huntsville — L  was  there  from  the  time  I  left  Pensacola  until  I  returned, 
about  four  days — between  three  and  four  days. 

Q.  How  long  on  the  trip  to  New  Orleans? — A.  I  was  there  three 
days. 

Q.  That  would  be  twenty-one  days  of  your  time? — A.  Yes,  sir. 

Q.  I  do  not  want  to  inquire  into  any  delicate  professional  matters 
between  you  and  your  client,  but  I  assume  that  your  bill  for  profes- 
sional services  was  not  reduced  on  account  of  that  extra  time? — A. 
No.  sir. 

Q.  Will  you  state  what  additional  expense  you  or  your  client  incurred 
in  the  matter  outside  of  your  professional  services? — A.  The  expense 
to  Huntsville,  I  think,  was  between  $35  and  $37 — the  total  expense; 
the  expense  to  Tallahassee  was  the  railroad  fare,  which  was  seventeen 
dollars  and  something,  I  believe,  and  my  boaid  there  at  $2  a  day. 
Besides,  I  employed  a  clerk  to  assist  me  in  taking  tracings  of  the  Span- 
ish documents,  for  which  I  paid  $35. 

Q.  Then  your  trip  to  New  Orleans? — A.  Yes,  sir. 

Q.  You  were  speaking  of  the  trip  to  Tallahassee? — A.  Yes,  sir. 

Q.  Now,  how  much  expense  was  involved  in  the  New  Orleans  trip? — 
A.  My  expense  to  New  Orleans  was  about  $22. 

Q.  Now,  what  additional  expense,  if  any,  was  involved  in  the  matter 
of  printing  in  the  circuit  court  of  the  United  States  by  reason  of  this 
motion  to  strike  off  the  bill  of  exceptions? — A.  I  think  that  was  $64, 
including  the  brief. 
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Q.  Then  these  items  which  you  have  mentioned-r-these  items  of 
expense  in  addition  to  your  increased  charge  for  professional  services 
you  say — do  you,  or  do  you  not,  say  resulted  from  the  absence  of 
Judge  Swayne  from  his  district! — A.  Yes,  sir. 

Q.  When  was  Judge  Swayne  last  in  Pensacolal 

The  WiTNBSS.  Do  you  mean  this  year? 

Q.  Any  time. — A.  I  think  it  has  oeen  eight  or  ten  months. 

Mr.  Manager  Olmsted.  That  is  all. 

Mr.  MoCuMBEB.  Mr.  President,  I  want  to  direct  the  attention  of 
the  Presiding  Officer  to  a  matter  in  the  way  of  an  inquiry  for  informa- 
tion. I  understand  that  the  pleadings  of  this  case  do  make  an  issuable 
f act  Dossibly  of  the  question  of  inconvenience,  but  what  I  wish  to  ask 
the  Chair  is  this:  When  the  law  itself  provides  that  it  shall  be  unlaw- 
ful for  a  judge  to  reside  outside  of  his  district,  with  no  question  what- 
ever of  convenience  or  inconvenience,  whether  the  time  of  the  Senate 
could  properly  be  taken  up  upon  an  issue  which,  to  my  mind,  is  in 
no  wise  involved  in  the  case.  1  call  the  Chair's  attention  to  the  law, 
which  is  very  specific. 

Everj^  judge  shall  reside  in  the  difitrict  for  which  he  is  api>ointed,  and  for  offend- 
ing against  this  provision  shall  he  deemed  guilty  of  a  high  misdemeanor. 

If  the  question,  it  seems  to  me,  Mr.  President,  of  convenience  or 
inconvenience  is  a  question  at  all,  it  is  precluded  by  the  statute  itself, 
which  presumes  that  it  will  be  convenient,  or  more  convenient,  if  the 
judge  resides  there,  or  less  convenient  if  he  does  not. 

1  do  not  know  how  many  witnesses  the  managers  on  the  part  of  the 
House  may  have  on  this  subject,  but  it  seems  to  me  that  the  Chair, 
sitting  as  a  judge,  would  necessarily  have  to  rule  that  all  this  matter 
was  wholly  immaterial.  The  simple  question  is.  Was  he  or  was  he 
not  a  resident?  And  I  submit  to  the  Chair  whether  it  should  be  gone 
into,  and,  if  so.  the  limit  that  should  be  allowed,  taking  the  position 
myself  that  unaer  the  statute  it  can  not  be  an  issuable  fact 

I  may  say  to  the  Chair  that  we  might  take  up  a  week  on  this  sub- 
ject, and  then  every  Senator  and  attorney  might  concur  in  the  opinion 
that  the  question  or  convenience  or  inconvenience  would  not  affect  it 
in  the  least. 

Mr.  Manager  Perkins.  Mr.  President,  if  I  may  make  a  suggestion 
to  the  Presiding  OflScer  in  reference  to  the  suggestion  made  by  the 
Senator  from  North  Dakota,  I  will  say  that  the  suggestion  just 
made  entirely  corresponds  with  what  I  suggested  yesterda}^,  when  I 
asked  a  somewhat  similar  (question  of  one  of  the  witnesses.  It  is  the 
view  of  the  managers,  as  it  is  of  the  Senator,  that  this  evidence  is 
immaterial.  The  statute  says,  as  the  Senator  has  properly  stated, 
that  if  the  judge  does  not  reside  within  his  district  it  shall  be  a  high 
misdemeanor,  and  whether  convenience  or  inconvenience  resulted  is,  in 
our  judgment,  wholly  immaterial. 

However,  in  the  answer  of  the  respondent  it  is  alleged  that  in  his 
belief  his  absence  from  his  district  caused  no  inconvenience  to  suitors. 
To  meet  that,  not  knowing  what  the  views  of  the  Senate  might  be;  not 
knowing  but  that  some  one  might  say,  "Ah,  well,  this  judge  was  absent, 
but  it  did  no  harm,  and  there  was  no  inconvenience  and  no  suitors  suf- 
fered," we  thought  it  might  be  well  to  offer  some  evidence  on  this 
subject. 

8.  Doc.  194,  68-3 12 
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But  we  are  entirely  content  to  take  the  ruling  of  the  Chair  that  the 
evidence  is  immaterial  and  to  offer  no  more  of  it,  although  we  have 
other  witnesses  whom  we  could  calL  As  the  Senator  has  suggested, 
this  is  a  branch  on  which  indefinite  evidence  might  be  given  if  we  saw 
fit  to  subpoena  a  sufficient  number  of  lawyers. 

Jdh*.  Thurston.  Mr.  President,  counsel  for  the  respondent  fully 
agree  with  the  position  stated  by  the  Senator  from  North  Dakota  [Mr. 
McCumber]  ana  also  the  position  as  acquiesced  in  by  the  managers. 
We  do  not  believe  this  testimony  is  material  or  relevant.  We  did, 
however,  in  framing  our  answer  have  in  mind  tiie  fact  that  before  the 
committee  of  the  House  great  stress  had  apparently  been  laid  in  the 
examination  of  witnesses  upon  testimony  which  they  claimed  tended 
to  show  that  Judge  Swayne's  temporary  absences  from  Florida  had 
caused  inconvenience  to  suitors  and  attorneys.  Therefore  we  thought 
we  were  compelled  to  meet  what  had  appeared  in  a  previous  investi- 
gation to  be,  in  the  theory  of  the  managers,  material.  We  do  not 
believe  it  is. 

We  believe  that  the  question  of  fact  before  the  court  is  this,  and 
only  this:  Did  Judge  Swayne  have  a  residence  in  the  district  for  which 
he  was  appointed^  And  that  question  of  fact  is  in  nowise  changed  or 
modified  by  reason  of  any  further  situation  which  may  involve  the 
convenience  or  the  inconvenience  of  suitors  or  of  attorneys. 

We  did  not  object  to  the  introduction  of  this  testimony  because  we 
did  not  conceive  at  first  that  the  honorable  managers  would  present, 
and  are  astonished  now  to  learn  that  they  have  presented,  to  the  Sen- 
ate a  line  of  testimony  which  they  did  not  in  the  first  instfuice  conceive 
to  be  material  to  the  issue.  We  now  heartily  ac(}uiesce  in  their  admis- 
sion, and  agree  with  them  that  this  testimony  is  irrelevant  and  imma- 
terial, and  we  move  to  strike  it  out. 

Mr.  Manager  Palmer.  Oh,  no. 

Mr.  Neijson.  Mr.  President,  this  testimony  is  not  irrelevant  or 
immaterial  upon  the  issue  of  residence.  It  has  a  bearing  upon  the 
question  whether  Judge  Swayne  resided  in  his  judicial  district  or  in 
tne  State  of  Delaware  or  elsewhere,  and  to  that  extent  it  ought  to 
remain  in  the  record  and  ought  not  to  be  stricken  out. 

Mr.  Manager  Olmsted.  And  Mr.  President,  I  think,  if  I  may  be 
permitted  an  additional  suggestion,  it  is  directly  in  response  to  the 
averment  of  the  honorable  counsel  for  the  respondent,  who  are  now 
taking  a  position  which  they  did  not  assume  in  their  answer. 

The  Presiding  Offiger.  Unless  some  Senator  desires  to  have  the 
matter  submitted  to  the  Senate,  the  Presiding  Officer  thinks  that  this 
testimony  has  some  bearing  upon  the  question  of  residence;  that  so 
far  as  the  question  of  inconvenience  is  concerned,  that  it  is  not  mate- 
rial to  the  issue. 

Mr.  Manager  Olmsted  (to  counsel  for  respondent).  Do  you  wish  to 
cross-examine  the  witness,  gentlemen? 

Mr.  HiGGiNS.  Mr.  President,  I  desire  to  say  that  under  the  ruling 
just  made  by  the  Chair  I  assume  it  would  not  be  in  order  for  me  to 
direct  any  questions  to  this  witness  affecting  the  subject  of  inconven- 
ience, but  I  trust  no  member  of  the  court  will  permit  the  cause  of  the 
respondent  to  be  prejudiced  in  his  mind  because  of  the  testimony  of 
the  witness  in  that  regard,  when  I  have  not  had  the  opportunity  of 
eliciting  the  facts  whicSi  I  expected  to  adduce  upon  cross-examination. 

Q.  (By  Mr.  Higgins.)  What  year  was  this,  Mr.  Davis?— A.  1902. 
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Q.  When  did  you  try  your  case? — A.  In  March. 

Q.  It  arose  oat  of  certain  documents A.  Yes,  sir. 

Q.  That  you  did  not  put  in  the  bill  of  exceptions? — A.  Yes,  sir. 
Q.  It  got  into  a  tangle? — A.  Yes,  sir.    You  mean  the  trial  of  the 
case? 

Mr.  HiGOiNS.  Ifo;  I  mean  the  bill  of  exceptions. 
A.  Yes,  sir;  that  is  correct. 

Q.  And  you  had  to  go  to  Tallahassee  to  find  the  papers? — A.  Yes, 
sir. 

Q.  They  were  Spanish  papers  there? — A.  They  purported  to  be. 
Q.  You  say  this  was  in  1902? — A.  Yes,  sir. 
Mr.  HiQGiNS.  That  is  all. 
Mr.  Sfoonbr.  I  wish  to  submit  a  question. 

The  Pbesiding  Officer.  The  Senator  from  Wisconsin  propounds 
a  ouestion  which  will  be  read  by  the  Secretary. 
The  Secretary  read  as  follows: 

Q.  Was  your  visit  to  and  sojourn  at  Tallaha^ee  to  secure  copies  of  documents  to  be 
incorporated  in  tlie  bill  of  exceptions  attributable  to  the  absence  of  Judge  Swayne 
froukthe  district?    If  so,  why? 

A.  Because  the  documents  were  introduced  in  the  court.  Under  the 
rules  of  practice,  whe^e  the  original  documents  are  offered,  it  devolves 
upon  the  party  offering  the  document  to  file  certified  copies.  In  this 
case,  as  the  documents  were  brought  from  Tallahassee  by  an  order  or 
direction  of  this  court,  they  could  have  been  permitted  to  remain  there 
in  order  to  obtain  copies  from  them. 

Reexamined  by  Mr.  Higoins: 

Q.  1  will  ask  if  vou  could  not  have  obtained  that  order  from  the 
judge  at  the  time  of  the  trial? — A.  Yes,  sir. 

Q.  Did  you  make  application  for  such  an  order? — ^A.  I  did  not,  from 
the  fact  that  I  had  no  reason  to  believe  the  documents  would  ever  be 
returned  without  certified  copies  being  left,  or  our  having  the  right  to 
use  the  original  document  for  the  purpose  of  getting  copies  made. 

Q.  Did  you  not  know  those  were  tne  original  Spanish  documents 
that  are  properly  kept  in  care  at  Tallahassee  in  the  record  office 
there? — A.  les,  sir. 

Q.  And  that  they  could  not  remain  in  this  court  unless  they  were 
impounded  by  the  court? — A.  Yes,  sir. 

Q.  Was  there  any  rule  by  which  you  could  get  copies  unless  they 
were  made  at  your  own  expense  or  on  your  own  motion? — A.  If  they 
were  permitted  to  remain  in  the  court  or  by  an  order  of  the  court,  I 
could  nave  gotten  them. 

O.  Then  would  they  have  to  go  back  to  Tallahassee  unless  you  got 
such  an  order  from  the  court? — A.  Yes,  sir. 

?;.  And  you  did  not  ask  for  it? — ^A.  No,  sir. 
he  Presiding  Offioeb.  The  Presiding  Officer  does  not  think  that 
the  evidence  in  relation  to  the  inconvenience  of  this  witness  by  reason 
of  the  absence  of  Judge  Swayne  from  Florida  or  Pensacola  is  material 
or  even  admissible,  but  that  so  much  of  his  testimonj^  as  proves  the 
fact  that  the  judge  was  absent  from  Florida  at  Guyencourt,  Del.,  at 
certain  times  is  admissible  for  what  it  is  worth, 
Mr.  Higoins.  We  have  no  other  questions, 
Mr.  Manager  Olmsted.  That  is  all. 
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Mr.  President,  in  obedience  to  the  rule  of  the  court,  we  refrain  from 
calling  other  witnesses  upon  the  Question  of  inconvenience. 
Mr.  Manager  CiiAYTON.  Call  Mr.  Dearborn. 

Eugene  C.  Deaebobn  was  sworn. 

Mr.  Manager  Clayton.  Mr.  President,  I  have  talked  with  this  wit- 
ness, and  1  learn  that  he  is  suffering  from  some  temporary  throat 
affection,  and  I  am  quite  sure  he  will  be  uaable  to  make  himself  heard 
in  the  Senate  Chamber.  1  therefore  ask  that  one  of  the  clerks  repeat 
the  witness's  answers  to  my  questions. 

The  Presiding  Officer.  If  there  be  no  objection,  that  course  will 
be  pursued. 

The  answers  of  the  witness  were  all  repeated  to  the  Senate  by  the 
chief  clerk. 

By  Mr.  Manager  Clayton: 

Q.  Where  is  your  residence?— A.  Miami,  Fla. 

Q.  How  lon^  have  you  resided  there? — ^A.  About  eight  years. 

Q.  Where  did  you  reside  before  you  moved  to  Miami? — ^A.  Jack- 
sonville, Fla. 

Q.  What  is  your  occupation  now? — ^A.  Clerk pf  the  circuit  court  of 
Dade  County. 

Q.  What  was  your  occupation  when  ^ou  resided  at  Jacksonville, 
Fla.? — A.  Conductor  on  the  Jacksonville,  Tampa  and  Key  W^est 
Railroad. 

Q.  Did  you  ever,  in  obedience  to  the  instruction  of  the  receiver  or 
his  subordinate  officers,  they  being  your  superiors,  accompany  the 
private  car  of  that  railroad  company  on  a  trip  to  Guyencourt,  Del.  ? — 
A.  I  did. 

Q.  When  was  that?— A.  We  left  Jacksonville  on  October  30,  1893. 

Q.  Pursuant  to  whose  instructions? — A.  Mr.  Spencer,  who  was 
train  master  of  the  road  under  Mr.  Durkee. 

Q.  -Who  is  Mr.  Durkee? — A.  Se  was  the  receiver  of  the  road. 

Q.  What  road? — ^A.  The  Jacksonville,  Tampa  and  Key  West 
Railroad. 

Q.  And  when  was  it  you  took  this  trip  to  Guyencourt,  Del.,  in  obe- 
dience to  such  instructions? — A.  We  left  Jacksonville  October  30, 
1893,  and  arrived  in  Guyencourt  on  November  1,  1893. 

Q.  For  what  purpose  did  you  take  the  car  to  Guyencourt,  Del? — 
A.  My  instructions  were  to  go  there  and  get  J,udge  Swayne  and  family 
and  bring  them  back  to  St.  Augustine. 

Q.  What  kind  of  a  car  was  it  that  you  took  to  Guyencourt,  Del.  ? — 
A.  It  was  a  private  car  of  the  Jaclksonville,  Tampa  and  Key  West 
Railroad,  No.  30 

Q.  In  whose  possession  and  control  was  the  car? — A.  It  was  in  the 

Sfssession  of  the  Jacksonville,  Tampa  and  Key  West  Railroad,  under 
r.  Durkee,  who  was  receiver  at  that  time. 

Q.  Who  provisioned  the  car  for  the  trip  to  Guyencourt,  Del.,  and 
return? — A.  I  suppose  it  was  provisioned  by  the  company. 
Mr.  Thurston.  We  object  to  the  supposition  of  the  witness. 
Mr.  Manager  Clayton.  I  did  not  call  for  his  supposition.    I  now 
admonish  the  witness  not  to  give  me  suppositions. 

Mr.  Thurston.  If  the  witness  does  not  know  of  his  own  knowledge, 
it  is  a  fact  that  can  be  proved  by  some  one  who  does,  and  we  think  he 


8WATI7E  nCPBAOHMBNT  PBOOSEDINGS   IN   THE   SENATE.       181 

oup^ht  not  to  state  any  understanding  he  may  have  had  or  what  he  was 
told  by  anyone  else. 

Mr.  Manager  Clatton  (to  the  witness).  You  will  not  state  your 
supposition. 

The  Presiding  OFnoBE.  The  Presiding  Officer  thinks  the  portion 
of  the  answer  which  the  Clerk  has  not  repeated  was  all  right. 

Mri  Manager  Clayton.  Then  I  will  ask  him  the  question  again. 
[To  the  witness.]  At  whose  instance  was  the  car  provisioned  for  the 
trip  to  and  from  Guyencourt,  Del.  t 

A.  The  car  was  provisioned  when  I  took  it;  when  I  started. 

Q.  Do  you  know  who  provisioned  it? — A.  I  do  not  know. 

Q.  Do  vou  know  by  whose  direction  it  was  provisioned? — A.  No,  sir. 

Q.  Did  Judge  Swayne  provision  it? — ^A.  No,  sir. 

Q.  Was  Judge  Swayne  in  Jacksonville  at  the  time  the  car  started 
on  that  trip? — A.  No,  sir. 

Q.  Was  there  any  rule  or  custom  of  the  receiver  or  the  railroad  in 
regard  to  the  provisioning  of  this  car  of  the  receiver? — ^A.  I  do  not 
understand  the  question. 

Q.  Was  this  car  generally  kept  provisioned? — A.  Yes,  sir. 

Q.  At  whose  expense  was  it  so  kept  provisioned  ?-^A.  The  railroad's. 

Q.  You  mean  the  railroad  in  the  hands  of  Major  Durkee  as  receiver — 
the  Jacksonville,  Tampa  and  Key  West  Railroad? — A.  Yes,  sir. 

Q.  Who  was  operating  that  railroad  and  this  car  at  that  time? — 
A.  Major  Durkee  was  the  receiver. 

Q.  And  was  he  the  gentleman  who  was  so  operating  this  railroad  and 
that  car  at  that  time  ? — A.  Yes,  sir. 

Q.  Do  you  know  by  what  court  he  was  appointed  such  receiver? — 
A.  By  the  United  States  court. 

Q.  Do  you  know  by  what  judge  or  judges? — ^A.  I  do  not. 

Q.  Did  you  ever  hear  from  Judge  Swayne  while  you  were  on  the 
Guyencourt,  Del.,  trip,  of  a  trip  that  he  had  taken  in  the  same  car 
to  the  Pacific  coast? — A.  I  heard  him  mention  his  trip  to  the  Pacific 
coast,  l)ut  1  do  not  know  whether  he  went  in  that  car  or  in  a  F.  C. 
and  P.  car. 

Q.  What  did  he  say  about  his  trip  to  the  Pacific  coast? — ^A.  He  only 
said  he  had  a  pleasant  trip,  and  was  talking  of  the  country. 

Q.  Do  you  know  how  long  his  Pacific-coast  trip  was  anterior  to  the 
Guyencourt,  Del.,  trip?— A.  I  do  not. 

Q.  What  lines  of  raiload  did  you  take  with  this  private  car  in  going 
from  Jacksonville,  Fla.,  to  Guyencourt,  Del.  ? — A.  We  took  the  riant 
system,  or  the  S.,  F.  and  W.,  to  Charleston.  From  Charleston  to 
Richmond  the  Atlantic  Coa^t  Line,  the  R.,  F.  and  P.,  and  the  Wash- 
ington Southern,  I  think  it  is,  from  Richmond  to  Washington. 

Q.  That  is  the  Richmond,  Fredericksburg  and  Potomac  Kailroad? — 
A.  Yes,  sir.  From  Washington  we  took  the  Pennsylvania  to  Guyen- 
court. 

Y.  Who  furnished  you  transportation  over  these  various  lines  for 
thb  car  and  for  the  passengers? — A.  Mr.  Spencer  gave  me  the  passes 
for  the  car  and  party. 

S.  Please  state  again  who  Mr.  Spencer  was — what  official  position 
with  the  Jacksonville,  Tampa,  and  Key  West  Railroad? — A.  He 
was  train  master. 

Q.  In  whose  name  were  those  passes  for  the  passengers  that  you 
proposed  to  bring,  and  did  afterwards  bring,  on  tne  car  to  Florida? — 
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A.  I  am  not  certain  whether  the  passes  were  in  Major  Durkee's  name 
or  just  in  the  name  of  the  J.  T.  and  K.  W.  car  Ko.  30  and  party. 

Q.  You  went  with  this  car  and  these  passes,  or  this  transportation, 
to  Guveneourt,  Del.  ? — A.  I  did. 

Q.  What  day  was  it  that  you  started  to  Guyencourt,  Del.  t — A.  I 
do  not  know  what  day  of  the  week  it  was;  it  was  October  30. 

Q.  When  did  you  arrive  at  Guyencourt,  Del.  1 — A.  On  the  morning 
of  November  1,  about  8  o'clock. 

Q.  Whom  did  you  take  aboard  the  car  at  Guyencourt,  Del.  ? — A. 
Judge  Swayne,  Mrs.  Swayne,  I  think  his  mother,  who  only  went  as 
far  as  Wilmington,  I  think,  and  a  colored  servant. 

Q.  While  en  route  did  you  pick  up  anybody  else  on  your  trip  to 
Florida? — A.  Mr.  and  Mrs?  Shoemaker  got  on  at  Washin^n. 

Q.  Who  were  Mr.  and  Mrs.  Shoemaker,  and  at  whose  instance  did 
they  come  aboard  and  travel  upon  the  cart — ^A.'  That  would  be  a  sup- 
position, and  1  hardly  know  how  to  answer. 

Q.  Did  you  invite  them  and  offer  them  the  privilege  of  traveling  on 
the  car?— A.  I  did  not. 

Q.  Who  did  ? — ^A.  I  do  not  know. 

Q.  Were  they  friends  or  relatives  of  Judge  Swayne? — ^A.  Mrs. 
Shoemaker,  I  think,  is  a  niece  of  Judge  Swayne. 

Q.  Now,  then,  taking  Judge  Swayne  and  his  immediate  family — ^you 
left  his  mother  at  Wilmington,  I  understood  you  to  say? — ^A.  1 
think  so. 

Q.  Then  you  brought  the  rest  of  his  immediate  family  on  to  Wash- 
ington, and  here  Mr.  and  Mrs.  Shoemaker  came  aboara  the  car.  To 
what  place  did  you  take  the  party? — A.  To  St.  Augustine,  Fla. 

Q.  Then  what  became  of  you  and  the  car? — ^A.  I  went  back  with  the 
car  to  Jacksonville  the  following  morning. 

Q.  Jacksonville  was  the  place  of  headquarters  for  that  car? — A. 
Yes,  sir. 

Q.  And  you  left  Judge  Swayne  and  his  family  at  St  Augustine  ?—  A. 
Yes,  sir. 

Q.  When  you  started  on  the  trip  to  Guyencourt,  Del.,  you  have  said 
that  the  car  was  provisioned? — A.  Yes,  sir. 

Q.  Was  any  money  furnished  you  to  buy  green  groceriei^r  per- 
ishable groceries  while  the  car  was  en  route? — ^A.  Yes,  sir. 

Q.  Wno  furnished  you  that  money  ? — A.  Mr.  Spencer  gave  it  to  me. 

Q.  How  much  was  it? — A.  1  think  it  was  $29. 

Q.  The  Mr.  Spencer  you  now  refer  to  is  the  same  Mr.  Spencer 
whom  you  described  a  little  while  ago? — A.  He  is. 

Q.  Have  you  a  memorandum  book  to  refresh  your  memory  as  to 
the  amount  of  money  furnished  you  for  that  purpose? — A.  Yes,  sir. 

Q.  And  you  have  consulted  it? — ^A.  Yes,  sir. 

Q.  How  much  of  the  $29  did  you  spend  for  the  purpose  for  which 
it  was  intrusted  to  you? — A.  I  do  not  remember.  I  returned  some 
of  it,  with  an  itemized  account  of  what  I  had  spent. 

Q.  Can  you  approximate  the  amount  which  you  did  not  so  expend, 
but  returned? — A.  I  can  not. 

Q.  Who  else  went  on  that  car  with  you  and  helped  to  compose  this 
crew  ? — A.  No  one  but  the  porter. 

Q.  Who  paid  you  your  wages,  compensation,  or  salary  for  making 
that  trip  to  Guyencourt,  Del.  f— A.  The  Jacksonville,  Tampa  and  Key 
West  iuiilrcMuL 
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Q.  Who  paid  the  wa^es  or  hire  or  compensation  of  the  porter  and 
cook  on  that  carl— A.  The  J.  T.  and  K.  W.  Railroad. 

Q.  What  were  your  wages  per  month? — A.  Ninety  dollars. 

Q.  What  were  the  wages  of  the  cook  and  porter  per  month t — ^A.  I 
do  not  know. 

Q.  Did  Judffe  Swayne  pay  for  any  part  of  the  provisions  or  service 
of  that  car? — A.  No,  sir;  not  that  1  know  of. 

Q.  I  believe  you  said  that  you  left  Jacksonville  on  October  the  80th 
and  reached  Guvencourt  November  the  1st  and  left  there  on  Novem- 
ber  the  2d.    Am  I  correct  in  that? — ^A.  Yes,  sir. 

Q.  And  when  did  you  ^et  to  St.  Augustine? — ^A.  On  November  the 
4th,  about  5  or  6  o'clock  m  the  evening. 

Mr.  Manager  Clayton.  The  respondent's  counsel  can  examine  the 
witness. 

Cross-examined  by  Mr.  Thueston: 

Q.  You  were  a  regular  conductor  on  the  railroad  you  have  spoken 
of? — ^A.  Yes,  sir. 

Q.  Employed  by  the  month  ? — A.  Yes,  sir. 

Q.  Your  wages  went  along  by  the  monm,  no  matter  what  you  did? — 
,A.  As  long  as  I  worked;  yes. 

Q.  But  it  did  not  depend  upon  the  number  of  days  that  you  ran 
trains?— A.  Not  altogether. 

Q.  Where  did  you  start  from  with  that  car? — ^A.  Jacksonville. 

Q.  Who  started  with  you? — A.  Mr.  Coffin,  the  general  superin- 
tendent, went  as  far  as  Washington. 

Q.  Then  your  general  superintendent  took  that  car  out  of  Jackson- 
ville and  came  to  Washinjgton  with  it? — A.  No,  sir;  he  came  in  the 
car.     I  had  charge  of  the  transportation. 

Q.  What  was  that  transportation — ^passes? — A.  Passes;  yes,  sir. 

Q.  Exchange  trip  passes  from  the  different  connecting  lines? — ^A. 
Yes,  sir. 

Q.  What  you  call  "free"  passes? — A.  I  suppose  they  are  free 
passes. 

Q.  You  have  had  a  good  deal  of  experience  as  a  conductor.  Do 
you  not  know  that  it  is  a  custom  of  the  different  railroad  companies 
to  give  free  transportation  to  the  private  cars  of  other  lines  and  those 
who  occupy  theml — A.  Yes,  sir. 

Q.  This  transportation  was  not  made  out  in  the  name  of  Judge 
Swayne,  was  it? — A.  No^  sir. 

Q.  But  either  to  an  officer  of  your  road  or  to  the  car  and  party? — 
A.  Yes,  sir. 

Q.  You  left  Guyencourt  on  November  2? — A.  Yes,  sir. 

Q.  At  what  hour? — A.  About  6  o'clock,  I  think. 

Q.  Did  you  have  any  meals  served  on  that  car  that  night? — ^A.  lam 
not  certain;  I  think  we  had  supper. 

Q.  How  many  meals  were  served  on  that  car  to  Judge  Swayne  and 
his  party? — A.  As  near  as  I  can  recollect,  we  had  five  or  six  meals.  I 
can  not  recollect  exactly  now. 

Q.  When  did  you  get  to  Washington  on  your  return  trip? — A.  I 
think  it  was  about  10  o'clock  that  night. 

Q.  Did  the  party  remain  on  the  car  that  night,  or  did  they 

The  Pbesidinq  Officer.  Perhaps  the  witness  did  not  understand 
the  counsel.    You  said  on  the  return  trip. 
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Mr.  Thurston.  Yes;  he  understands  it.  (To  the  witness.)  Did  the 
party  remain  on  the  car  that  night? — A.  Yes,  sir. 

Q.  When  did  you  leave  Wasnington  for  the  South? — A.  I  think  it 
was  about  4  or  half  past  in  the  morning. 

Q.  Did  you  run  all  that  day  ? — ^A.  Yes;  we  went  right  through  then. 

Q.  AVhat  point  had  you  reached  when  night  came  on? — ^A.  1  do  not 
remember  now. 

Q.  Did  it  take  you  all  of  those  two  days  to  run  from  Washington  to 
St.  Augustine?— A.  We  left  Washington  in  the  morning  of  the8d  and 
reached  Jacksonville  about  2  o'clock  the  next  afternoon,  and  laid  there 
for  an  hour  or  two  and  then  went  on  to  St.  Augustine. 

Q.  How  many  were  in  the  party  of  Judge  Swayne  altogether — the 
number? — A.  From  Washington  or  Guyencourt? 

Q.  Well,  from  Washington? — A.  Mr.  and  Mrs.  Swayne,  Mr.  and 
Mrs.  Shoemaker,  and  the  colored  servant. 

Q.  That  is  five;  and  those  five  people  actually  ate  up,  out  of  the 
supplies  of  that  railroad  company,  four  or  five  meals  on  that  trip,  did 
thev? — A.  As  near  as  1  can  recollect. 

Q.  And  you  do  not  think  they  paid  for  them? — A.  No,  sir. 

Reexamined  by  Mr.  Manager  Clayton: 

Q.  Were  you  a  regular  conductor  on  the  Jacksonville,  Tajnpa  and 
Key  West  Ilailroad  at  the  time  this  trip  was  made  to  Guyencourt, 
Del.  ? — A.  Yes,  sir. 

Q.  Were  you  or  not  taken  off  of  your  regular  run  as  passenger 
conductor  and  instructed  and  required  to  make  this  special  tnp  on  this 
private  car  to  Guyencourt  and  back? — A.  Yes,  sir. 

Q.  How  long  did  your  car  remain  at  Guyencourt,  Del.,  waiting  for 
Judge  Swaynel — A.  We  got  there  on  the  morning  of  the  Ist  andleft 
there  on  the  eveningof  the  2d. 

Q.  You  reached  Washington  at  what  time? — A.  About  10  o'clock 
that  evening. 

Q.  At  what  time  did  you  reach  St.  Augustine? — A.  On  the  evening 
of  the  4th. 

Q.  Did  you  go  up  to  Judge  Swayne's  house  while  you  were  at  Guy- 
encourt, Del.  ? — A.  Yes.  sir. 

Q.  What  kind  of  a  place  was  it? — ^A.  It  was  a  small  house,  appar- 
ently. 

Q.  His  residence,  was  it? — ^A.  Yes,  sir. 

Mr.  Manager  Clayton.  The  witness  may  be  excused. 

Mr.  Thurston.  That  is  all. 

Mr.  Manager  Palmer  (to  Mr.  Thurston).  Will  you  need  him  any 
more? 

Mr.  Thurston.  No. 

Mr.  Manager  Palmer.  He  is  sick  and  wants  to  go  home. 

Mr.  Manager  Clayton.  The  Sergeant-at-Arms  may  discharge  him 
altogether.     I  will  call  Major  Durkee. 

Joseph  H.  Durkee,  sworn  and  examined. 

The  Presiding  Officer.  The  witness  asks  that  he  may  be  allowed 
to  be  seated.  He  may  sit  if  there  is  no  objection.  The  witness  will 
please  raise  his  voice  and  answer  all  questions  so  as  to  be  heard  all 
over  the  Chamber. 
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By  Mr.  Manager  Cijitton: 

Q.  Where  is  your  place  of  residence? — A.  Jacksonville,  Fla. 

Q.  How  long  have  you  resided  there? — A.  Thirty-nine  years. 

Q.  What  is  your  business  or  occupation  ? — A.  I  do  not  know  that  I 
have  any. 

Q.  What  was  it  in  1893?— A.  I^as  receiver  of  the  Jacksonville, 
Tampa  and  Key  West  Railroad. 

Q.  Who  appointed  you  receiver  of  the  Jacksonville,  Tampa  and 
Key  West  Railroad? — A.  The  order  of  my  appointment  was  siened  by 
Don  A.  Pardee,  circuit  judge  of  the  fifth  circuit,  and  Charles  owayne, 
district  judge  of  the  northern  district  of  Florida. 

Q.  When  was  that  appointment  made? — A.  If  my  recollection  serves 
me.  early  in  April,  1893. 

Q.  By  your  permission  or  consent  or  direction  was  a  private  car 
known  as  private  car  No.  30  devoted  to  the  making  of  a  trip  from 
Jacksonville,  Fla.,  to  Guyencourt,  Del.,  and  back  to  St.  Augustine, 
Fla.  ? — A.   What  is  the  first  part  of  your  question ? 

Q.  By  your  permission  or  your  instruction  or  your  consent  was  a 
private  car  known  as  car  No.  80,  belonging  to  the  Jacksonville,  Tampa 
and  Key  West  Railroad,  devot^  to  or  used  in  making  a  trip  from 
Jacksonville,  Fla.,  to  Guyencourt,  in  the  State  of  Delaware,  and  back 
to  St.  Augustine,  Fla.  ? — A.  To  the  best  of  my  recollection,  it  was. 

Q.  Who  paid  the  expenses  of  that  car  for  that  trip? — A.  I  do  not 
know.    1  presume  they  were  charged  to  the  corporate  property. 

Q.  Did  you  pay  those  expenses  out  of  your  own  private  or  personal 
funds? — A.  No,  sir. 

Q.  Do  you  know  of  anybody  else  who  paid  the  expenses  of  that  trip 
out  of  their  private  or  personal  funds? — A.  I  do  not. 

Q.  Then  Task  you  again  the  direct  question:  Were  not  the  expenses 
for  that  trip  of  that  car,  including  the  hire  of  the  porter  and  the  hire 
of  the  conductor,  borne  bv  the  railroad  then  in  your  hands  as  receiver? — 
A.  I  presume  it  was.  The  fact  that  this  car  was  used  had  escaped  my 
memory  until  I  looked  over  some  of  the  testimony  taken  in  this  cause. 
I  did  not  remember  of  its  being  used. 

Q.  Can  you  imagine — I  put  it  that  strong — anyone  who  paid  the 
expenses  of  that  car  except  that  railroad  in  your  hands? — A.  ihave  no 
doubt  it  was  paid  by  the  railroad — by  the  receivers.    I  do  not  know. 

Mr.  Manager  Clayton  (to  counsel  for  the  respondent).  You  may 
examine  him. 

Cross-examined  by  Mr.  Thubston: 

Q.  Major,  were  you  appointed  as  receiver  for  that  railroad  by  the 
circuit  court  sitting  in  the  northern  district  of  Florida  by  the  circuit 
judge,  Pardee,  and  by  the  district  judge,  Swayne? — A.   xes,  sir. 

Q.  You  entered  upon  the  possession  pf  the  railroad  properties  and 
commenced  to  manage  them? — A.  Yes,  sir. 

Q.  When  you  did  so,  did  you  find  among  the  properties  of  that 
railroad  a  private  car? — A.  Yes,  sir. 

Q.  Was  that  car  designed,  or  had  it  been  used,  or  is  it  the  custom 
to  use  such  cars  as  a  part  of  the  general  passenger  equipment  of  that 
road? — A.  That  car  was  for  the  use  of  the  person,  whoever  it  might 
be,  in  charge  of  the  property  of  the  company. 

Q.  Not  a  car  kept  for  hire? — A.  No,  sir. 
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Q.  And  not  a  car  used  in  conveying  passengers  for  hire  from  one 
point  to  another? — ^A.  No,  sir. 

Q.  It  was  the  oflEicers'  car  of  the  road? — ^A..  Yes,  sir. 

Q  On  that  car  you  had  employed,  did  you  not,  a  porter  who  also 
acted  as  cook  when  the  car  was  en  route? — A.  Yes,  sir. 

Q.  Was  he  employed  by  the  year  or  the  month? — A.  By  the  month. 

Q.  His  compensation,  then,  was  paid  him  just  the  same,  whether 
the  car  was  on  the  road  or  at  home? — A.  Yes,  sir. 

Q.  Now,  when  that  car  was  started  out  on  a  trip  it  was  stocked,  I 
suppose,  to  some  extent  with  provisions? — ^A.  Undoubtedly. 

Q.  You  have  no  personal  recollection  in  this  case? — ^A.  Certainly 
not. 

Q.  And  you  can  not  state.     But  you  presume  it  was? — A.  I  do,  sir. 

Q-  Do  you  remember  that  any  officer  of  yout  road  started  out  with 
that  car  and  went  as  far  as  Washington  ? — A.  1  think  the  superin- 
tendent. I  think  1  was  asking  him  about  it  two  or  three  days  ago.  I 
think  he  came  to  some  rate  making  or  something  or  other  in  Wash- 
ington in  that  car  at  that  time. 

Q.  Then  he  occupied  the  car  in  a  matter  of  his  transportation  to  his 
official  duties  as  far  as  Washington  ? — A.  That  had  escaped  my  memory 
until  it  was  called  to  my  attention. 

Q.  What  was  his  name? — A.  William  B.  Coffin. 

Q.  The  car  was  sent  out  on  what  kind  of  transportation? — ^A.  I  pre- 
sume it  was  on  transportation  obtained  by  me  over  connecting  roads 
for  the  passenger  cars. 

Q.  Is  it  the  custom,  or  is  it  not,  or  was  it  at  that  time  and  has  gen- 
erally prevailed  since,  for  diflferent  railroads  of  the  country  ana  in 
that  section  of  the  country,  upon  application  to  furnish  passes,  free 
passes,  for  official  cars  and  their  occupants  of  one  road  over  the  road 
of  another? — A.  It  was  quite  the  custom,  especially  in  roads  in  the 
South,  West,  and  Northwest,  to  grant  the  courtesies  of  the  passage 
of  a  private  car  to  the  officers  of  roads  or  to  those  occupying  tne  car. 

Q.  Was  any  charge  ever  made  by  any  connecting  line  for  this  trans- 
portation of  tne  car  occupied  by  Judge  Swayne's  party? — A.  No,  sir. 

Q.  Did  the  transportation  of  your  car  over  the  lines  of  other  rail- 
roads depend  upon  or  have  any  relation  to  the  amount  of  exchange 
courtesies  tendered  by  your  road  to  the  cars  of  other  companies? — ^A. 
No,  sir. 

Mr.  Thurston.  That  is  all,  Major. 

Reexamined  by  Mr.  Manager  Clayton: 

Q.  Major,  when  that  porter  upon  this  car  was  not  on  the  car  and 
the  car  not  in  running  service,  what  was  his  business  or  employment? — 
A.  He  was  about  headquarters  offices. 

Q.  Doing  other  work? — A.  Whatever  he  was  told  to  do. 

Q.  Then  if  he  had  not  gone  on  this  Guyencourt,  Del.,  trip  he  would 
have  been  about  the  headquarters  of  the  office,  engaged  in  other  busi- 
ness?— A.  Unquestionably. 

Q.  What  about  the  conductor  upon  this  car  when  that  car  was  not 
in  operation?  What  was  his  business? — ^A.  He  was  a  passenger  con- 
ductor. 

Q.  Engaged  in  running  another  train  ? — ^A.  Yes,  sir. 

Q.  And  m  the  service  of  the  company  otherwise? — A.  Yes,  sir. 

Mr.  Clayton.  The  witness  may  go. 


SWATHS  mPSAOHMENt   PROOEEDINQS   IK    THE   SENATE.       187 

Mr.  Thubston.  Major,  just  one  or  two  additional  questions. 

The  Presiding  Officer.  The  Presiding  Officer  will  inquire  now 
whether  either  side  desire  that  this  witness  -ishall  remain  after  his 
examination  is  concluded? 

Mr.  Manager  Palbier.  No,  sir;  we  do  not  desire  it. 

Mr.  HiGGiNS.  We  may  want  him. 

Mr.  Thurston.  We  may  desire  him  on  the  question  of  the  Cali- 
fornia trip,  which  the  managers  have  not  gone  into. 

Reexamined  by  Mr.  Thurston: 

Q.  Major,  your  porter  on  the  car  being  paid  by  monthly  account, 
when  he  was  absent  on  a  trip  was  any  other  man  employed  to  do  any 
of  the  duties  around  headquarters  that  he  would  have  been  doing  if  he 
had  remained  there? — A.  No,  sir. 

Q.  So  that  his  absence  on  a  trip  resulted  in  no  additional  expense  to 
your  railroad? — ^A.  No,  sir. 

Q.  Was  the  conductor  also  paid  in  the  same  way? — A.  Yes,  sir. 

Q.  Now,  Major,  did  or  could  that  portion  of  the  salaries  of  these 
two  men  covering  the  period  on  whicn  they  took  that  trip  appear  as 
such  in  any  account  that  you  rendered  to  the  court  as  receiver? — ^A. 
No.  sir;  tney  were  paid  on  regular  pay  rolls. 

Q.  And  could  this  small  amount  of  provisions,  stock,  in  the  car,  on 
a  little  trip  like  that,  appear  separately,  or  did  it  appear  separately 
and  independently  on  any  account  you  have  rendered  as  receiver? — A. 
It  is  very  difficult  to  say.  These  matters  occurred  nearly  twelve 
^ears  ago.  Every  official  document  connected  with  that  receivership 
m  my  possession  was  burned  in  the  fire  of  May,  1901.  The  only 
records  existing  are  the  reports  on  file  in  court  and  my  vouchers  on 
file.  In  all  matters  of  that  Kind  the  expense  was  charged  just  what  it 
was  and  the  voucher  made  for  it.  ido  not  know  whether  in  this 
individual  instance  it  was  charged.  If  the  car  was  used  for  any  other 
purpose  that  month,  the  other  charges  would  go  into  the  same  bill.  1 
am  unable  to  say  anything  a,bout  the  matter. 

Q.  That  is,  in  all  probability  there  would  be,  from  month  to  month, 
if  the  car  was  used  at  all  on  one  ot*  more  trips,  a  monthly  charge  for 
the  stocking  of  the  car? — ^A.  Certainly. 

Q.  Were  any  exceptions  ever  taken  to  any  of  the  accounts  you  ren- 
dered while  in  possession  of  that  railroad  as  receiver  by  any  of  the 
stockholders  or  creditors  of  the  company? — ^A.  No,  sir. 

Mr.  Thurston.  That  is  all. 

Mr.  Manager  CLArTON.  The  witness  may  be  excused. 

The  Presiding  Officer.  The  next  witness. 

Mr.  Manager  Clatton.  Mr.  President,  that  is  all  the  witnesses  I 
desire  to  examine  at  this  time  on  this  particular  line  of  the  inquiry. 

Mr.  Manager  Palmer.  Mr.  Pre«)ident,  I  wish  to  make  an  offer  in 
support  of  the  same  article. 

The  managers  offer  to  prove  that  the  respondent  on  the  28th  day 
of  November,  1904,  at  the  city  of  Washington,  D.  C,  voluntarily 
appeared  before  a  subcommittee  of  the  House  Judiciary  Committee, 
not  having  been  summoned  as  a  witness  or  otherwise,  and  voluntarily 
made  the  lollowing  statement 

Mr.  Thurston.  Mr.  President 

Mr.  Manager  Palmer.  I  do  not  care  to  have  the  statement  read 
unless  counsel  for  the  respondent  object. 
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Mr.  THUEflTON.  We  object  to  reading  the  statement.  I  suppose  the 
offer  is  to  prove 

Mr.  Manager  Palmer.  I  will  hand  it  to  the  court  and  let  the  court 
pass  upon  it  after  we  discuss  it.  I  think  the  court  have  a  right  to 
hear  the  statement. 

Mr.  Bailey.  Mr.  President,  while  the  Presiding  Officer  passes  on 
such  questions  in  the  first  instance,  Senators  must  pass  upon  it  finally, 
and  they  know  what  is  offered  before  they  can  vote  intelligently  upon 
the  question.  It  is  unprecedented  to  say  that  the  court  shall  not  be 
permitted  to  hear  what  is  offered  before  passing  upon  the  admissibility 
of  it. 

Mr.  Thurston.  Mr.  President,  standing  here  as  objecting  to  this 
offer,  I  repeat  what  I  said  a  few  days  since  about  this  attempt  to 
present  to  this  court  the  statements  made  by  Judge  Swayne  while  he 
was  a  witness  before  a  committee  of  the  House  of  Representatives. 
The  offer  to  prove  what  he  said  before  that  committee  is  all  that, 
under  any  rule  of  practice  that  has  ever  prevailed  in  any  court,  can 
be  made.  It  has  never  been  held  that  in  offering  to  prove  what  a 
witness  had  said  somewhere  else  a  statement  could  be  made  in  the 
offer  of  what  he  had  said  somewhere  else,  because  that  would,  by 
indirection  and  by  pettifogging,  Mr.  President,  present  to  the  court,  the 
judge,  or  the  jury  the  statement  of  what  the  evidence  would  show  when 
it  was  rejiUy  admitted,  if  at  all,  and  evidentlv  in  the  expectation 

Mr.  Pettus.  Mr.  President,  1  object  to  the  word  "pettifogging" 
being  used  in  this  court. 

The  Presiding  Opfiobr.  The  Presiding  Officer  thinks  that  the 
word  ought  not  to  have  been  used. 

Mr.  Thurston.  I  apologize  for  the  use  of  that  word.  I  was  not 
using  it  with  reference  to  this  offer.  I  was  saying  that  it  was  a  com- 
mon custom  in  some  courts  to  attempt  to  show  by  a  statement  of  this 
kind  what  a  witness  had  said  somewhere  else,  when  the  attorney  making 
the  offer  knew  and  understood  perfectly  well  that  the  statement  itself 
would  not  be  proper  evidence  to  be  introduced  in  the  case,  and  that 
an  offer  of  this  kmd  was  and  is  an  attempt  to  present  to  a  court  evi- 
dence known  to  be  improper,  prohibited  by  the  statutes  of  the  United 
States,  and  its  reading  to  the  court  in  an  offer  must  necessarilv  be. 
and  can  only  be,  an  attempt  by  indirection  to  place  in  the  recora  ana 
before  the  judges  testimony  that  they  know  is  not  legal  testimony 
and  ought  not  to  be  considered. 

Now,  Mr.  President,  the  statute  in  this  respect  is  very  plain. 

Mr.  Manager  Palmer.  Please  read  it. 

Mr.  Thurston.  I  will  read  it.  You  will  find  it  in  the  rules  of  the 
Senate.     Section  859  of  the  Revised  Statutes  reads: 

No  testimony  given  by  a  witness  before  either  House,  or  before  any  oommittee  of 
either  House  oi  Congress,  shall  be  used  as  evidence  in  any  criminal  proceeding 
against  him  in  any  cowrt,  except  in  a  prosecution  for  perjury  committed  in  giving  such 
testimony. 

Now,  Mr.  President,  I  do  not  wish  to  reflect — and  if  I  have  made 
any  reflections  upon  these  honorable  managers  I  withdraw  them — I  do 
not  wish  to  reflect  upon  them  in  this  case,  but  I  do  say  that  in  other 
cases  and  in  other  courts  where  offers  of  this  kind  have  been  made 
they  have  been  necessarily  made  with  the  express  desire  to  place  in  the 
record  and  before  the  court  and  the  jury  a  line  of  evidence  that  is  pro- 
hibited by  the  law  of  the  land  from  being  presented.  We  object  both 
to  the  offer  to  introduce  the  testimony  and  to  the  offer  to  read  the  pro- 
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posed  testimony  to  this  court.  Mr.  President,  we  also  protest  against 
this  manner  of  presenting?  evidence  by  aft  oflfer  to  prove  somethmg. 

The  only  proper  way,  in  our  judgment,  if  the  managers  wish  to 
produce  this  testimony  and  have  this  court  pass  upon  its  competency, 
IS  to  put  a  witness  on  the  stand  or  to  oner  the  record,  to  ask  the 
question,  or  let  the  record  be  objected  to,  and  pass  upon  that.  I  do 
not  think  it  is  proper  for  us,  Mr.  President — and  the  occasion  may 
arise  in  this  case  wnere  it  would  be  most  desirable  for  us,  if  it  were 
proper — to  offer  to  prove  a  certain  statement  of  fact  that  we  do  not 
Delieve  can  be  introduced  in  evidence  if  objected  to  upon  the  other 
side.  But,  sir,  feeling  our  responsibility  here,  we  will  not  attempt 
to  offer  before  this  court  a  statement  of  anything,  nor  will  we  attempt 
to  offer  in  this  court  to  prove  facts  setting  it  forth.  What  facts  we 
have  to  prove  we  will  prove  by  records,  or  we  will  prove  them  by 
questions  directed  to  the  Witnesses  presented  in  the  court,  and  let  the 
objections,  if  any  there  be,  be  taken  in  the  regular  way  and  upon 
legal  lines. 

Mr.  Bailey.  Mr.  President,  before  the  manager  begins,  other  mem- 
bers of  the  court  may  have  heard  exactly  what  was  said  by  the  honor- 
able manager  for  the  House,  but  I  did  not,  though  I  infer  that  all  of 
this  relates  to  the  introduction  of  some  testimeny,  the  admissibility  of 
which  the  counsel  for  the  respondent  deny;  but,  for  my  own  guidance 
1  would  like  to  know  exactly  the  question  before  the  court. 

The^  Presiding  Offioeb.  It  is  in  writing.  The  managers  offer  to 
prove  that  the  respondent  on  the  28th  day  of  November,  1904,  at  the 
city  of  Washington,  D.  C^  voluntarily  appeared  before  a  subcommittee 
of  the  House  Judiciary  Committee,  not  naving  been  summoned  as  a 
witness  or  otherwise,  and  voluntarily  made  the  following  statement. 
Then  the  statement  is  recited. 

Mr.  Bailey.  Now,  Mr.  President,  I  would  like  to  inquire  if  there  is 
any  controversy  as  to  whether  or  not  this  appearance  was  voluntary? 

Mr.  Thurston.  Mr.  President,  we  will  very  frankly  state  there  is 
no  contrQversy  on  that  subject.  Judge  Swayne  did  appear;  he  was 
examined  and  cross-examined,  and,  speaking  a  little  outside  of  the 
record,  I  know  that  these  questions  the  managers  propose  to  ask  him 
relate  mostly,  if  not  wholly,  to  his  answers  made  on  his  cross-exami- 
nation. But,  Mr.  President,  the  law  of  Congress  does  not  distinguish 
between  a  man  who  comes  before  Congress  or  a  committee  of  his  own 
volition  and  a  man  who  is  haled  there  by  process.  The  prohibition 
of  the  statute  is  as  broad  as  human  language  can  make  it.  It  was 
designed  for  a  wise  and  beneficent  purpose,  and  no  thought,  in  our 
judgment,  ought  to  be  had  here  by  tne  managers  in  this  case  against 
our  objection  of  attempting  to  override  that  s&tute  of  the  Congress  of 
the  United  States. 

Mr.  Hopkins.  Mr.  President,  I  ask  that  the  statute  that  is  referred 
to  bv  the  learned  counsel  may  be  read. 

The  Presiding  Officer.  The  manager  is  about  to  reply,  and  undoubt- 
edly he  will  read  the  statute. 

Mr.  Manager  Palmer.  This  is  the  statute,  Mr.  President,  on  which 
the  objection  is  based: 

Ssc.  859.  No  testimony  given  by  a  witness  before  either  House,  or  before  any  com- 
mittee of  either  House  of  Congress,  shall  be  used  as  evidence  in  any  criminal  pro- 
ceeding against  him  in  any  court,  except  in  a  prosecution  for  perjury  oommittea  in 
giving  such  testimony.  But  an  o£&cial  paper  or  record  produced  by  him  is  not  within 
the  said  privilege. 
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The  offer  is  to  prove  that  Judge  Swayne  voluntarily  appeared  before 
a  subcommittee  of  the  House  Judiciary  Committee  and  made  a  volun- 
tary statement  in  his  own  defense.  Hq  was  not  a  witness;  he  was  not 
summoned;  and  his  statement  was  entirely  voluntary. 

Mr.  Hopkins.  Mr.  President,  I  should  like  to  know  if,  on  the  occa- 
sion as  to  which  the  managers  propose  to  use  the  admissions,  tiie 
respondent  was  examined  by  counsel  and  cross-examined! 

Mr.  Manager  Palmeb.  In  answer  to  the  Senator  I  will  say  this:  That 
on  this  occasion  he  read  a  typewritten  statement,  which  occupies  13 
pages  of  the  record.  After  his  statement  was  read  certain  questions 
were  asked  him  based  on  allegations  that  were  made  in  his  stetement; 
and  the  questions  that  were  asked  him,  that  we  now  offer  to  prove, 
were  based  on  suggestions  made  in  his  statement.  The  (questions 
were  asked  by  memoers  of  the  committee  to  clear  up  some  things  that 
Jud^e  Swayne  had  stated  in  his  written  statesment.  Now,  we  o&r  this 
testimony  in  entire  good  faith. 

Mr.  HiGGiNS.  Mr.  President,  I  would  beg  to  call  the  attention  of  the 
learned  manager  to  the  record,  in  which  it  is  said,  on  page  578: 

Charles  Swayne,  haying  been  recalled,  testified  aa  follows: 

The  Presiding  Officer.  The  Presiding  Officer  thinks  that  this 
argument  ought  to  proced  in  form 

Mr.  HiGGiNS.  I  beg  to  say  that  this  was  in  answer  to  the  question 
of  the  Senator  from  Illinois  [Mr.  Hopkins].    That  is  all. 

The  Presiding  Officer.  And  it  would  be  very  much  better  if  the 
manager  be  not  interrupted  bv  Senators,  and  that  the  manager  on  one 
side  and  the  counsel  on  the  other  have  an  opportunity  to  present  their 
arguments  to  the  Senate  without  interruption. 

Mr.  Manager  Palmer.  I  say  we  offered  this  testimony  in  entire 
good  faith.  We  are  not  pettifogging;  we  are  not  endeavoring  to  get 
before  the  Senate  testimony  which  is  not  testimony;  but  we  offer  it 
because  we  believe  it  is  testimony,  because  it  is  competent  testimony, 
and  because  it  is  the  admission  of  the  respondent  here,  a  judge  of  a 
Federal  court,  who,  in  his  own  defense,  made  a  voluntary  s&tement, 
and  he  ought  not  to  be  objecting  to  it  now  here,  as  we  believe. 

Mr.  Morgan.   Was  that  statement  under  oath? 

Mr.  Manager  Palmer.  No,  sir;  it  was  not  under  oath.  To  state 
the  fact  exactly  as  it  is,  Judge  Swayne  appeared  before  the  committee, 
and  this  conversation  occurred.  On  a  previous  occasion  this  testimony 
was  given,  or  at  least  this  statement  was  made  on  the  last  hearing  that 
was  had.  On  a  previous  hearing  several  months  before  Judge  Swayne 
appeared  and  raised  some  question  about  some  testimony  that  was 
given  as  to  his  residence.  It  was  said  to  him  by  a  member  of  the  com- 
mittee, ''There  is  one  man  in  the  United  States  who  knows  all  about 
this  subject,"  and  Judge  Swayne  said,  "  Do  you  mean  me? "  The  com- 
mitteeman said,  '^Yes;  I  mean  you."  Jud^^e  Swayne  said,  "Do  you 
wish  to  have  me  sworn?"  It  was  said  to  him,  "That  is  entirely  vol- 
untarilv  with  you;  you  can  be  sworn  if  you  desire  to  be  sworn."  Then 
he  held  up  his  hand,  and  was  sworn.  That  was  at  the  hearing  some 
months  before.  At  the  last  hearing  he  appeared  and  read  this  type- 
written statement,  which,  I  say,  occupies  thirteen  pages  of  the  record, 
and  that  statement  led  to  the  inquiry  made  by  a  committeeman,  which 
elicited  the  information  which  we  now  ask  to  give  here.  He  was  not 
sworn  at  that  time.  He  had  been  sworn  some  months  before  on  a 
different  proposition  at  his  own  request  or  on  his  own  volition. 
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Now,  the  reason  for  this  statate  is  plain.  It  protects  a  witness  who 
is  compelled  to  testify  to  matters  which  might  criminate  him.  In  this 
case  the  offer  is  to  show  that  Jadge  Swayne  appeared  voluntarily 
before  the  conmiittee — and  that  is  admitted — that  he  was  not  a  witness 
summoned  to  appear,  but  that  he  appeared  voluntarily,  and  made  a 
statement  and  argument  in  his  own  defense.  Something  he  said  in 
that  argument  attracted  the  attention  of  a  member  of  the  committee 
who  interrogated  him  and  elicited  the  matter  contained  in  the  offer. 

The  statement  is  evidence  here,  first,  because  this  is  not  a  criminal 

Eroceeding  against  the  respondent.  If  he  has  committed  any  crime, 
e  can  be  punished  for  it  in  another  proceeding.  This  is  a  proceeding 
in  which,  if  Judge  Swayne  were  convicted,  he  would  not  be  punished 
as  for  a  crime,  but  the  extent  of  the  punishment  would  be  removal 
from  office.  It  is  a  proceeding  calculated  to  keep  the  judiciary  unsul- 
lied and  pure.  It  is  the  only  method  by  which  a  judge  who  violates 
the  tenure  on  which  his  office  is  held  can  be  removed.  His  commis- 
sion runs  that  he  is  to  hold  this  office  ^^  during  good  behavior^"  and 
the  only  tribunal  on  earth  in  which  that  question  can  be  settled  is  this 
august  tribunal. 

We  are  here  to  ascertain  whether  Jud^  Swayne  has  behaved  him- 
self well,  and  whether  he  is  fit  to  hold  this  office.  This  is  not  a  crim- 
inal trial;  it  is  not  a  criminal  prosecution;  it  is  not  followed  by  a 
sentence  of  any  court.  All  that  you  can  do  under  the  Constitution  is 
to  deprive  hiiji  of  his  office.  Ii  he  has  committed  any  offense,  the 
Constitution  provides  that  he  can  be  tried  for  that  in  another  pro- 
ceeding, and  punished  if  he  is  found  guilty. 

The  second  reason  why  this  is  evidence  is  because  he  was  not  sum- 
moned to  testify  before  the  House  committee,  but  appeared  volun- 
tarily to  make  a  statement  in  his  own  defense. 

Mr.  Thurston.  Mr.  President,  just  a  word  or  two  in  reference  to 
this  last  suggestion,  which  is  one  which  I  had  not  expected  to  hear — 
that  this  trial  is  not  a  criminal  proceeding.  What  is  it,  Mr.  President} 
It  has  been  held  through  all  the  history  of  impeachment  trials  to  be  in 
accordance  with  trials  of  persons  charged  with  crimes.  The  verdict 
to  be  rendered  in  the  case  is  one  of  "Guilty"  or  *'Not  guilty" — a  ver- 
dict which  is  only  appropriate  in  a  criminal  proceeding.  Punishment 
is  not  of  life,  or  limb,  or  liberty,  but,  sir,  it  is  a  far  graver  one,  in  my 
judgment,  than  any  of  those  would  be.  It  is  a  punishment  of  so  grave 
a  character  that  it  can  only  be  inflicted,  under  the  Constitution  of  the 
United  States,  on  being  found  guilty  of  high  crimes  or  misdemeanors, 
and  yet  the  gentleman  says,  with  apparent  sincerity,  that  this  is  not  a 
criminal  proceeding.  You  are  trying  this  man  here  on  a  charge  that 
he  is  guilty  of  a  high  crime  or  a  nigh  misdemeanor,  and  yet  you  say 
it  is  not  a  criminal  proceeding. 

Now,  Mr.  President,  Charles  Swayne,  as  the  record  shows,  appeared 
before  the  House  subcommittee  and  was  sworn  as  a  witness,  and  tes- 
tified there.  Afterwards,  at  another  session  of  the  conunittee,  he 
again  appeared,  and  was  again  examined  and  cross-examined  before 
the  same  tribunal  on  another  day.  Did  you  ever  hear  in  any  court 
of  justice  the  theory,  when  a  man  had  been  sworn  as  a  witness  on  one 
day,  that  vou  needed  to  swear  him  again  on  the  next  day  in  the  same 
case?  Whv,  Mr.  President,  if  this  testimony  had  been  given  in  a 
court  and  Judge  Swavne  had  been  sworn  on  one  day  to  testify  to  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  and  an  adjournment 
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of  that  case  had  taken  place  for  a  day  or  a  week  or  a  year,  and  he  had 
come  back  on  the  witness  stand,  would  the  honorable  managers  pre> 
tend  to  tell  this  court  that  if  he  had  testified  falsely  on  that  second 
appearance  he  could  not  have  been  prosecuted  and  punished  for  per- 
jury because  he  had  not  renewed  the  oath? 

Mr.  President,  this  is  not  a  question  of  what  the  managers  are 
about  to  prove.  We  are  not  objecting  here  because  we  fear  for  its 
effect.  We  are  standing  here,  as  under  our  oaths  as  his  counsel  we 
are  bound  to  do,  to  insist  upon  his  legal  rights.  The  statute  of  the 
United  States  was  not  designed  simply  to  protect  a  man  from  incrim- 
inating himself  in  a  hearing  before  Congress.  It  was  framed  on  a 
brcMider  policy,  that  every  man,  when  he  went  before  a  committee  of 
either  House  of  Congress,  could  understand  that  in  no  wise,  by 
nobody,  in  no  court,  could  what  he  said  be  used  against  him  there  in 
a  criminal  prosecution. 

Mr.  President,  we  submit  this  matter  to  the  judgment  of  the  court. 

Mr.  Manager  Palmer.  Mr.  President,  I  wish  to  call  attention  to  the 
section  of  the  Constitution  of  the  United  States  under  which  this  pro- 
ceeding is  had.  I  said  that  this  was  not  a  criminal  prosecution.  Did 
anybody  ever  hear  that  a  man  could  be  twice  tried  and  convicted  for 
the  same  offense?  If  the  first  trial  is  a  criminal  prosecution,  then,  of 
course,  he  could  not  be  tried  and  convicted  again.  The  provision  of 
the  Constitution  is  this: 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than«to  removal  from 
office,  and  disqualification  to  hold  and  enjo}r  any  office  of  honor,  trust,  or  profit 
under  the  United  States;  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to  law. 

Now,  I  say  that  is  an  amazing  proposition  that  this  judge,  who 
appeared  and  made  a  voluntary  statement-in  his  own  defense,  should 
be  objecting  here  now  on  the  ground  that  it  might  tend  to  criminate 
him.  If  there  was  no  other  reason  for  saying  that  he  is  not  fit  to  sit 
as  a  judge  of  a  Federal  court  or  any  other  court,  it  seems  to  me  that 
t^e  objections  of  his  counsel  here  on  this  occasion  would  be  sufBcient. 

Mr.  THURSTON.  Mr.  President,  I  wish  to  make  a  statement.  We 
are  not  objecting  here  on  the  ground  that  anything  Judge  Swayne 
said  would  tend  to  criminate  him.  We  are  objecting  under  the  broad 
provisions  of  the  statute,  that  it  is  not  evidence. 

Mr.  Bailey.  If  the  court  please,  my  own  opinion  is  that  this  is  such 
an  important  matter — and  it  is  one  that  is  apt  to  arise  in  other  impeach- 
ment proceedings — that  I  would  like  to  have  the  judj^entof  the  Sen- 
ate pronounced  deliberately  upon  it.  If  it  is  entirely  agreeable  to 
others  I  would  move  that  the  Senate  retire  to  consider  and  decide  this 
point. 

The  Pbesiding  Officer.  The  Senator  from  Texas  moves  that  the 
Senate  retire  to  its  consulting  room 

Mr.  Bailet.  If  the  court  please,  it  is  sugfi^ested  to  me  that  we  might 
decide  it  here  and  now  without  retiring,  and  that  is  agreeable  to  me  if 
it  can  be  done. 

The  Presiding  Officer.  The  Presiding  Officer  is  entirely  ready  to 
rule  upon  this  question,  but  if  the  Senator  desires  that  it  shall  be  sub- 
mitted to  the  Senate  the  Presiding  Officer  prefers  that  that  course  shall 
be  taken. 

Mr.  Foraker.  Mr.  President,  I  suggest  that  under  the  rules  appU- 
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cable  to  the  trial  of  impeachments  it  is  the  duty  of  the  Presiding  Offi- 
cer, in  the  first  instance,  to  make  a  rulin^^  a»  to  the  admissibility  of 
evidence  that  may  be  objected  to;  and  then,  if  any  Senator  so  desires, 
he  may  have  the  question  submitted  to  the  Senate.'  I  call  the  attention 
of  the  Senator  to  Kule  VII. 

Mr.  Bailey.  I  have  no  question  about  the  rule,  and  I  have  no  ques- 
tion about  the  propriety,  and  if  the  Presiding  Officer  is  ready  to  decide 
it.  and  decides  it  as  I  think  he  will,  I  shall  not,  of  course,  desire  an 
aajournment. 

The  Presiding  Officer.  The  general  proposition  that  the  admis- 
sions of  a  defendant  may  be  proved  does  not  seem  to  the  Presiding 
Officer  to  apply  to  this  case.    The  statute  is  that — 

No  testimony  given  by  a  witness  before  either  House,  or  before  any  committee  of 
either  House  of  Congress,  shall  be  used  as  evidence  in  any  criminal  proceeding 
against  him  in  any  court,  except  in  a  prosecution  for  perjury  committed  in  giving 
such  testimony. 

Now,  without  deciding  technically  whether  this  is  testimony  which 
was  given  by  a  witness  before  a  committee,  or  whether  it  is  proposed 
to  use  it  in  a  criminal  proceeding,  or  in  a  court,  the  Presiding  Officer 
thinks  that  the  intention  of  the  statute  is  such  as  to  make  this  evidence 
inadmissible. 

Mr.  Bailet.  Mr.  President,  I  desire  that  question  submitted  to  the 
Senate,  and  I  shall  ask  that  the  court  adjourn,  if  it  is  necessary,  in 
order  mat  Senators  may  state  their  views  about  it.  If  it  is  permissi- 
ble to  make  a  motion  that  the  Senate  adjourn  as  a  court  and  resume  its 
session  in  the  Chamber  as  a  Senate,  I  will  submit  that  motion. 

Mr.  Spooner.  Mr.  President,  may  I  inquire  of  the  Senator  when  he 
proposes  that  this  question  should  be  considered.  Not  in  legislative 
session,  certainly. 

Mr.  Bailey.  No.  I  imagine  that  we  would  retire  to  consult  as  a 
court,  just  as  any  court  in  t^nc  which  might  disagree  with  the  decision 
of  its  presiding  judge  could  move  that  they  retire  to  their  consultation 
chamber.  I  imagine  if  a  question  of  practice  necessary  to  be  deter- 
mined at  the  time  should  anse  before  the  Supreme  Court  of  the  United 
States  and  the  Chief  Justice  of  that  court  should  rule  on  it  any  member 
of  that  court  might  very  properly  ask  for  a  consultation. 

Mr.  Spooner.  Mr.  rresiaent,  the  rule  clearly  provides  that  the 
Senator  from  Texas  or  any  other  Senator  shall  have  what  he  now 
desires.  The  proper  course  would  seem  to  be  for  the  Senate  sitting 
as  a  court  of  impeiachment  not  to  adjourn,  but  to  retire  for  the  con- 
sideration of  the  question. 

Mr.  Bailet.  I  am  aware  of  that  rule,  but,  if  the  court  please,  I  did 
not  care  to  inconvenience  the  Senate  by  retiring  to  some  other  place. 
1  will  obviate  that  inconvenience,  if  I  may  be  permitted  to  state  mv 
objections  here 

The  Presiding  Opfioee.  In  the  opinion  of  the  Presiding  Officer, 
the  matter  can  be  discussed  in  the  Senate  upon  the  appeal  ana  the  votp, 
he  taken  here,  or  the  Senate  can,  if  it  so  desires,  retire  to  its  confer- 
ence chamber  for  discussion.  Either  course  may  be  pursued,  accord- 
ing to  the  wish  of  the  Senate. 

Mr.  Bailet.  I  have  no  desire  to  ask  that  the  Senate  retire,  and  I 
tfhall  occupy  but  a  moment  on  this  question. 

8.  Doc.  194,  58-3 13 
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If  the  court  please,  section  108  of  the  Revised  Statutes  provides 
that- 

No  witness  is  privileged  to  refuse  to  testify  to  any  fact,  or  to  produce  any  paper, 
respecting  wliich  he  shall  be  examined  by  either  House  of  Congress,  or  by  any  com- 
mittee of  either  House,  upon  the  ground  that  his  testimony  to  such  fact  or  his  pro- 
duction of  such  paper  may  tend  to  diqgrace  him  or  otherwise  render  him  infamous. 
(See  sec.  869.) 

Plainlv  the  purpjose  of  that  statute  was  to  enable  the  committees  of 
either  House,  or  either  House  itself,  to  compel  the  attendance  and  the 
testimony  of  any  witness;  and  it  provides,  contrary  to  the  rule  of  law 
not  obtaining  in  the  courts,  that  the  witness  shall  not  be  permitted  to 
decline  to  testify  upon  the  ground  that  it  might  disgrace  him  or  tend 
to  render  him  infamous.  Having  deprived  him  of  the  privilege  which 
he  would  enjoy  before  the  courts  of  this  country,  and  having  compelled 
him  to  testify  before  its  committees,  even  to  his  own  iniamy  or  dis- 
grace, Congress  very  wisely  then  provided  that  such  testimony  should 
not  be  adduced  against  him  in  any  criminal  proceeding  in  anv  court. 

But,  Mr.  President,  this  is  not  a  criminal  proceeding  within  that 
statute,  and  this,  in  my  o|)inion,  is  not  a  court  within  the  meaning  of 
that  statute.  The  Constitution  may  seem  to  contemplate  that  we 
shall  sit  as  a  court  when  we  try  the  President,  because  it  provides 
that  the  Chief  Justice  of  the  United  States  shall  preside  at  such  a 
trial.  Whether  that  was  intended,  as  has  been  suggested  by  "some,  to 
protect  the  President  against  the  rulings  of  the  Vice-President,  who 
might  succeed  to  the  Presidency  in  the  event  of  the  President's  con- 
viction and  removal,  or  whether  it  was  intended,  as  has  been  sug- 
gested by  others,  to  secure  a  more  certain  and  a  more  correct  interpre- 
&tion  oi  the  law,  I  do  not  undertake  at  this  time  to  decide. 

My  own  opinion  is  that  the  reason  which  prevailed  upon  the  f ramers 
of  the  Constitution  to  provide  that  the  Chief  Justice  shall  preside  over 
the  Senate  when  it  tries  the  President  on  impeachment  charges  was  that 
the  Vice-President  might  be  suspected  of  having  a  deep  and  peculiar 
personal  interest  in  the  result  of  such  a  trial.  But  whether  one  or  the 
other  was  the  reason,  it  can  not  be  successfully  contended  that  this  is 
a  court  within  the  meaning  of  section  859,  or  if  it  shall  be  held  that 
this  is  a  court,  then  it  can  not  be  contended  that  this  is  a  criminal  pro- 
ceeding within  that  section. 

The  very  provision  of  the  Constitution  under  which  we  are  proceed- 
ing negatives  the  idea  that  this  is  a  criminal  action,  because  it  expressly 
provides  that  no  matter  what  our  judgment  may  be,  it  only  excludes 
the  incumbent  against  whom  it  may  be  pronounced  from  the  honora- 
ble office  which  be  holds,  and  it  leaves  to  the  ordinary^  administration 
of  the  criminal  jurisprudence  of  the  country  the  punishment  for  his 
criminal  acts. 

Mr.  Fulton.  May  I  ask  the  Senator  from  Texas  a  question} 

Mr.  Bailet.  Certainly. 

Mr.  Fulton.  I  draw  the  Senator's  attention  to  section  3 

Mr.  Bacon.  Mr.  President,  I  am  compelled  to  call  the  honorable 
Senator's  attention,  through  the  Chair,  to  the  fact  that  the  rule 
expressly  prohibits  colloqmes  between  Senators. 

Mr.  IxJLTON.  I  may  be  out  of  order.  I  simply  wanted  to  ask  a 
question  for  information. 

The  Presiding  Officer.  The  order  adopted  by  the  Senate  for  the 
trial  of  this  case  prohibits  colloquies  between  Senators. 
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Mr.  BAiiiET.  Mr.  President,  a  jud^e,  in  my  opinion,  may  be 
impeached  without  being  guilty  of  a  cnme.  He  holds  his  office  by  a 
different  tenure  from  tnat  under  which  other  civil  officers  of  the 
Government  enjoy.  He  holds  his  office  during  good  behavior,  and 
more  than  one  of  the  charges  in  this  very  case  are  not  a  crime.  No 
penalty  is  denounced  against  the  violation  of  that  provision  of  the 
statute  which  provides  that  a  judge  shall  reside  in  the  district  for 
which  he  is  appointed,  and  that  his  failure  to  do  so  shall  be  a  high 
misdemeanor. 

That  term  is  new  in  legal  vernacular.  I  know  of  no  law  books 
which  furnish  a  distinction  between  a  misdemeanor  and  a  high  misde- 
meanor. Certainlv  the  Constitution  does  not.  Confess  has  not  seen 
fit  to  affix  a  penalty  of  any  criminal  nature  to  this  very  provision 
itself,  and  obviously  the  whole  purpose  that  Congress  bad  in  mind 
when  it-  declared  that  a  failure  to  reside  in  the  district  for  which  the 
judge  had  been  appointed  was  a  high  misdemeanor — was  that  his  fail- 
ure to  do  so  shoula  be  an  impeachable  offense. 

I  put  this  case  to  the  court  and  all  the  honorable  niembers  of  it. 
Suppose  ther^  should  be  nothing  before  this  body  but  the  naked  ques- 
tion, Does  the  honorable  judge  reside  in  his  district?  The  law  says 
that  if  he  does  not,  he  is  guilty  of  high  misdemeanor.  Does  any  mem- 
ber of  the  court  doubt  that  if  counsel  for  the  respondent  or  the 
respondent  himself  were  to  rise  in  this  court  and  say,  "  I  do  not  reside 
in  my  district,"  there  would  be  the  slightest  hesitancy  in  finding  him 
guil^  on  that  charee?  Yet,  sir,  that  charge  is  not  a  crime,  and  no 
Senator  will  contend  that  he  could  be  prosecuted  in  the  courts  and 
punished  for  his  failure  to  reside  in  his  district.  It  is  declared  by  law, 
it  is  true,  to  be  a  high  misdemeanor,  but  it  is  not  a  crime,  because 
there  is  no  penalty  attached  to  it  by  the  law.  Again,  sir,  suppose  a 
judge  shoula  arbibrarily  and  maliciously  disbar  an  attorney,  does  any 
Senator  doubt  that  he  could  be,  and  ought  to  be,  impeached?  And 
yet,  sir,  there  is  no  criminal  statute  in  that  behalf  provided. 

The  respondent  was  not  a  witness,  within  the  meaning  of  the  statute, 
when  examined  before  the  committee  of  the  House.  As  has  well  been 
suggested  by  my  learned  brother  near  me,  whenever  a  party  to  a  pro- 
ceeqing  voluntarily  takes  the  stand,  he  must  be  presumed  to  know  the 
nature  of  it,  and  when  he  volunteers  his  testimony  everything  he  savs 
can  be  used.  There  are  States  under  whose  system  of  criminal  juris- 
prudence the  defendant  himself  may  testif v.  He  can  not  be  called  by 
the  State:  he  can  not  be  compelled  to  take  the  witness  stand  in  his 
own  behalf,  and  if  he  fails  or  refuses  to  do  so  it  is  error,  and  reversi- 
ble error,  for  the  prosecuting  attorney  to  refer  to  that  fact.  But 
when  the  accused  does  take  the  witness  stand  in  his  own  behalf,  then 
he  is  not  simply  permitted  to  testify  to  what  he  thinks  may  be  to  his 
own^  benefit.  He  can  be  cross-examined,  and  all  he  says  must  be 
received  and  considered  by  the  jury  as  testimony  in  the  case. 

When  the  respondent  in  this  case  voluntarily  appeared  before  a 
committee  of  the  House,  with  a  full  knowled^  of  the  nature  of  its 
inquiry,  and  proceeded  to  state  any  of  the  racts,  it  was  within  the 
power  and  duty  of  that  committee  to  interrogate  him  as  to  all  the 
facts,  and  when  he  had  made  his  statement  there  it  does  not  lie  with 
him  to  claim  immunity  under  this  statute. 

1  believe  that  the  protection  afforded  by  section  8S9  was  made  nec- 
essary and  proper  by  section  103. 
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Having  deprived  the  witness  of  a  privilege  as  ancient  almost  as 
courts  ox  justice,  it  was  just  and  proper  that  he  should  not  be  exposed 
to  prosecution  and  conviction  upon  nis  own  testimony,  which  he  had 
been  compelled  to  give. 

I  do  believe,  further,  that  this  is  a  court  within  the  meaning  of  that 
statute.  I  am  sure  that  this  is  not  a  criminal  proceeding  within  the 
meaning  of  the  statute,  because  the  respondent  might  be  found  guilty 
of  a  charge  that  would  terminate  his  office,  although  he  was  gimty  of 
no  crime. 

I  am  further  sure  that  the  respondent  in  delivering  hia  testimony 
before  the  conmiittee  of  the  House  was  not  a  witness  within  the  reason 
or  the  protection  of  the  statute,  and  I  am  still  more  certain  that  if  he 
shall  be  deemed  a  witness  he  must  be  treated  as  a  witness  who  came 
voluntarily  to  testify  and  whose  testimony  may  bemused  against  him. 

Mr.  Bacon.  Mr.  ^resident,  I  apprehend  that  unless  I  am  mistaken 
in  its  construction  there  has  been  overlooked  a  provision  of  Rule 
XXIII 

Mr.  Telleb.  Will  the  Senator  from  Oeorgia  allow  me?  I  rise  to 
a  question  of  order. 

Mr.  Bacon.  That  is  exactly  what  I  am  on  now. 

Mr.  Telleb.  Oh,  excuse  me. 

Mr.  Bacon.  I  am  on  a  question  of  order.  I  do  not  think  that  under 
Rule  XXIII  any  debate  is  in  order. 

Mr.  Telleb.  That  is  what  I  wanted  to  suggest 

Mr.  Bacon.  I  will  either  read  the  rule  myself 

Mr.  Telleb.  Read  it. 

Mr.  Bacon.  It  is  Rule  XXIH,  on  page  177  of  our  Manual. 

BULE8  FOB  IMPSACHMBNT  TBIAI^. 

All  the  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall 
be  entered  on  the  record,  and  without  debate,  subject,  however,  to  the  operation  of 
Rule  VII,  except  when  the  doors  shall  be  closed  for  deliberation,  and  in  that  case  no 
member  shall  speak  more  than  once  on  one  question,  and  for  not  more  than  ten  min- 
utes on  an  interlocutory  question,  and  for  not  more  than  fifteen  minutes  on  the  final 
question,  unless  by  consent  of  the  Senate,  to  be  had  without  debate. 

That  is  with  closed  doors.  The  rule  is  peremptory  that  except 
when  then  doors  are  closed  there  must  be  no  debate,  short  or  long. 
Rule  Vn,  which  is  referred  to  in  Rule  XXIII,  is  in  these  words: 

The  Presiding  OfiSoer  of  the  Senate  shall  direct  all  necessary  preparations  in  the 
Senate  Chamber,  and  the  Presiding  Officer  on  the  trial  shall  direct  all  the  forms  of 
proceedings  while  the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment, 
and  all  forms  during  the  trial  not  otherwise  speciall;^  provided  for.  And  the  Presid- 
ing Officer  on  the  trial  may  rule  all  questions  of  evidence  and  incidental  questions, 
which  ruling  shall  stand  as  the  judgment  of  the  Senate  unless  some  Meml)er  of  the 
Senate  shall  ask  that  a  formal  vote  be  taken  thereon,  in  which  case  it  shall  be  sub- 
mitted to  the  Senate  for  decision;  or  he  may  at  his  option,  in  the  first  instance,  sub- 
mit anv  such  question  to  a  vote  of  the  Members  of  the  Senate.  Upon  all  such  ques- 
tions the  vote  shall  be  without  a  division,  unless  the  yeas  and  nays  be  demand^  by 
one-fifth  of  the  Members  present,  when  the  same  shall  be  taken. 

I  read  Rule  VU  to  show  that  Rule  XXIII  does  not  in  anv  manner 
modify  the  provision  of  Rule  VII  as  to  debate  except  when  the  Senate 
is  in  secret  session;  "when  the  doors  shall  have  been  closed,"  in  the 
language  of  the  rule.  I  do  not  think  that  debate  upon  any  question 
which  may  arise  is  in  order.  Senators  will  perceive  necessaril}'  that  a 
contrary  rule  would  in  its  operation  protract  the  session  of  a  court  of 
impeachment  beyond  the  possibility  of  any  practical  termination. 
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The  Presiding  Officer.  The  Presiding  Officer  is  of  opinion  that 
the  point  of  order  taken  by  the  Senator  from  Georgia  is  well  taken, 
and  that  the  only  exception  is  that  contained  in  Rule  VII.  Rule 
XXin  provides: 

All  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall  be 
entered  on  the  record,  and  without  debate,  subject,  however,  to  the  operation  of 
Rule  Vll,  except  when  the  doors  shall  be  closed  for  deliberation. 

The  exception  in  Rule  VII  is  that  upon  all  such  questions  the  vote 
shall  be  witnout  a  division.  But  Rule  XXIII  provides  that  all  oi*ders 
and  decisions  shall  be  by  yeas  and  nays.  The  exception  referred  to  in 
Rule  VII  is  upon  questions  relating  to  the  introduction  of  evidence  and 
incidental  questions;  if  the  vote  of  the  Senate  is  asked,  it  may  be 
decided  without  a  division,  unless  the  yeas  and  nays  are  demandea. 

The  Presiding  Officer  thinks  the  point  is  well  taken. 

Mr.  Bailey.  If  the  court  please,  I  was  rather  of  that  impression 
myself,  and  I  did  not  proceed  to  deliver  my  opinion  in  respect  of  this 
matter  until  it  was  suggested  that  it  was  in  order.  I  have  no  desire, 
of  course,  to  transgress  the  rules,  but  every  desire  to  respect  them. 

The  Presiding  Officer.  If  there  was  any  error  it  was  the  error  of 
the  Presiding  Officer  in  permitting  the  matter  to  be  discussed. 

Mr.  Bailet.  Itis  very  generous  of  the  Presiding  Officer  to  acknowl- 
edge it. 

Mr.  Baoon.  I  desire  to  state  that  I  did  not  call  the  Senator  from 
Texas  to  order  and  interrupt  him,  because  he  had  the  permission  of 
the  Chair  to  proceed. 

Mr.  TsUiER.  I  move  that  the  doors  be  closed  for  the  deliberation  of 
the  Senate  under  Rule  XXITI. 

The  Presiding  Officer.  Does  the  Senator  desire  that  the  doors 
shall  be  closed  and  all  but  the  Senate  excluded 

Mr.  Teller.  I  think  it  is  more  convenient  to  the  Senate,  and  I  think 
we  should  consult  our  own  convenience  in  this  case. 

Mr.  Scott.  Let  us  have  a  vote  on  that. 

Mr.  Hopkins.  Under  the  rule  what  number  of  Senators  does  it 
require  to  go  into  secret  session  when  we  are  sitting  as  a  court? 

The  Presiding  Officer.  A  majority  vote.  The  Senator  from  Colo- 
rado moves 

Mr.  Teller.  If  there  is  any  disposition  to  go  on  with  this  trial  in 
the  irregular  way  in  which  it  has  been  proceeding,  I  will  withdraw  the 
motion,  if  it  is  goin^  to  inconvenience  the  Senate  or  delay  the  matter. 
But  I  insist  that  this  whole  proceeding  has  been  contrary  to  the  rule 
and  not  well  calculated  to  bring  it  to  a  speedy  conclusion. 

The  Presiding  Officer.  Does  the  Senator  from  Colorado  insist 
upon  his  motion? 

Mr.  Teller.  I  withdraw  it. 

The  Presiding  Officer.  The  motion  is  withdrawn. 

Mr.  Morgan.  Mr.  President,  I  desire  to  have  the  Presiding  Officer 
state  what  is  the  question  now  before  the  court. 

The  Presiding  Officer.  Objection  was  made  to  the  introduction 
of  certain  evidence.  The  offer  on  the  part  of  the  managers  of  the 
House  to  prove  what  Judge  Sway^ne  stated  before  a  committee  of  the 
House  when  he  appeared  voluntarily  before  that  committee  was  objected 
to  by  counsel  for  the  respondent.  The  presiding  officer  ruled  that, 
without  inquiring  technically  whether  it  was  testimony  which  Judge 
Swayne  gave,  or  technically  whether  this  was  a  criminal  court,  that 
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the  intention  of  the  statute  referred  to  was  such  as  made  it  proper  to 
exclude  the  testimony;  and  from  that  the  Senator  from  Texas  took  an 
appeal. 

Mr.  MoBGAK.  The  question  of  the  appeal  is  before  the  court? 

ThePBBSiDmo  Offiobr.  The  question  on  appeal  is  before  the  Senate. 

Mr.  Morgan.  I  wish  to  ask  some  of  the  gentlemen  who  have  made 
themselves  familiar  with  this  matter  whether  there  is  any  provision  in 
the  rule  affecting  the  decision  of  appeals  in  the  manner  we  are  now 
proceeding  to  do? 

The  Presiding  Offiobr.  The  appeal  under  Rule  VII  may  be  decided 
without  division,  unless  the  yeas  and  nays  are  demanded,  in  which 
case  thOT  will  be  ordered  b^"^  a  second. 

Mr.  FoRAKBR.  Mr.  President,  I  submit  it  is  not  technically  correct 
to  call  it  an  appeal.  The  rule  provides  that  when  the  Chair  has  ruled, 
it  may,  if  any  Senator  so  requests,  submit  the  question  to  the  Senate. 
I  understand  this  is  simply  a  request  that  the  question  be  submitted 
to  the  Senate. 

Mr.  Bacon.  I  understand,  in  pursuance  of  what  the  Senator  from 
Ohio  has  just  said,  that  the  question  will  not  be  upon  sustaining  the 
ruling,  but  the  question  in  its  original  form  will  be  submitted  to  the 
Senate,  whether  the  evidence  is  or  is  not  admissible. 

Mr.  Morgan.  That  is  exactly  what  I  was  trying  to  get  at. 

The  Presiding  Officer.  The  Presiding  Officer,  then,  will  submit 
to  the  Senate  the  question  whether  the  proposed  eviaence  is  admissible. 

Mr.  FoRABER.  The  (question  submittoa  to  the  Senate  should  be 
whether  or  not  the  objection  of  counsel  for  the  respondent  shall  be 
sustained.     So  an  affirmative  vote  would  sustain  the  objection. 

Mr.  Daniel.  The  Senator  from  Ohio,  can  not  be  heard  here.  We 
would  be  glad  if  he  would  repeat  his  statement. 

Mr.  FoRAEiER.  I  was  merely  suggesting  to  the  Presiding  Officer 
that  the  question  to  be  submitted  should  be  whetiier  or  not  the  objec- 
tion of  counsel  for  the  respondent  shall  be  sustained. 

Several  Senators.  Oh,  no. 

Mr.  FoRAKBR.  That  would  be  the  form,  I  should  think,  of  the  sub- 
mission.   It  is  important  onlv  that  we  may  know  which  way  to  vote. 

The  Presiding  Officer.  This  is  the  rule: 

And  the  Preading  Officer  on  the  trial  may  rale  [on]  all  qaestions  of  evidence  and 
incidental  qaestions,  which  ruling  shall  stand  as  the  judgment  of  the  Senate,  unless 
some  member  of  the  Senate  shall  ask  that  a  formal  vote  be  taken  thereon^  in  which 
case  it  shall  be  submitted  to  the  Senate  for  decision;  or  he  may,  at  his  option,  in  the 
first  instance,  submit  any  such  question  to  a  vote  of  the  members  of  the  Senate. 

The  Presiding  Officer  was  of  the  opinion  that  the  question  was 
whether  the  eviaence  was  admissible. 

Mr.  Blaokburn.  That  is  the  question. 

Mr.  Hopkins.  Would  not  the  form  under  that  rule  then  be  as  te 
whether  the  decision  of  the  Chair  shall  stand  as  the  judgment  of  the 
court! 

Several  Senators.    No. 

The  Presidino  Officer.  The  Presiding  Officer  thinks  the  question 
is  whether  the  evidence  offered  is  admissible. 

Mr.  CuLLOM.  In  support  of  the  ruling  of  the  Presiding  Officer  1 
desire  to  read  a  paragraph  from  the  trial  of  the  President  of  the 
United  States  years  ago: 

The  Ghibf  Jusncs.  Senators,  the  Chief  Justice  is  nnable  to  determine  the  precise 
extent  to  which  the  Senate  regards  its  own  decisions  as  applicable.    He  has  under- 
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stood  the  dedaon  to  be  that,  for  the  purpoee  of  showing  intent  evidence  may  be 
piven  of  conversations  with  the  President  at  or  near  the  time  of  tae  transaction.  It 
IS  said  that  this  evidence  is  distinguishable  from  that  which  has  been  already  intro- 
duoed.  The  Chief  Jostioe  is  not  able  to  distinguish  it,  but  he  wiU  sabmit  diz«ctly  to 
the  Senate  the  question  whether  it  is  admissible  or  not 

The  Pbbsidino  Officer.  The  Presiding  Officer  then  submits  to  the 
Senate  the  question  whether  the  evidence  offered  by  the  managers  on 
the  part  of  the  House  is  admissible. 

Mr.  BiiAOKBUBK.  That  is  the  question. 

Mr.  FoRAEEB.  An  affirmative  vote  admits  the  testimony  and  a  neg- 
ative vote  excludes  it. 

Mr.  Blackburn.  That  is  right. 

Mr.  FoBAKEB.  It  is  presented  in  that  form. 

Mr.  Bailet.  1  should  like  to  have  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered;  and  having  been  takea,  resulted — 
yeas  28,  nays  45,  as  follows: 

Yeas,  Allison,  Bailey,  Bard,  Bate,  Berry,  Blackburn,  Carmack^Clark, 
Montana;  Clarke,  Arkansas;  Clay,  Crane,  Daniel,  Dietrich,  Foster, 
Louisiana;  Gibson,  Latimer,  Long,  McEkiery,  McLaurin,  Mallory, 
Martin,  Morgan,  Overman,  Simmons,  Spooner,  Stone,  Taliaferro, 
Teller— 28. 

Nays — Aleer,  Allee,  Ankenj,  Bacon,  Ball,  Bumham,  Burrows,  Clapp, 
Culberson,  Gillom,  Dick.  Dilbngham,  Dry  den,  Dubois,  Fairbanks,  For- 
aker,  Frye,  Fulton,  Gallinger,  Gamble,  Gorman,  Hale,  Hansbrough, 
Heyburn,  Hopkins,  Kean,  Kearns,  Kittredge,  Lodge,  McComas, 
McCreary,  McCumber,  Millard,  Nelson,  Patterson,  Perkins^  Pettus, 
Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Smoot,  Stewart,  Warren, 
Wetmore — 45. 

Not  voting — ^Beveridge,  Clark  of  Wyoming,  Cockrell,  Depew,  Dolli- 
ver,  Elkins,  Foster  of  Washington,  Knox,  Money,  Newlands,  Pen- 
rose, Piatt  of  Connecticut — 12. 

The  Pbesiding  Offioeb.  On  the  question  whether  the  evidence 
offered  by  the  managers  for  the  House  is  admissible  tiie  yeas  are  28, 
the  nays  46.  So  the  Senate  decides  that  the  evidence  is  not  admissi- 
ble.   Are  there  further  witnesses! 

Mr.  Manager  Powebs.  Mr.  President,  I  have  evidence  largely  of  a 
documentary  character  in  support  of  the  twelfth  or  last  article,  but  it 
is  already  so  late  that  I  had  assumed  perhaps  the  court  would  not  care 
to  receive  it  at  this  time  in  the  day.  I  am  perfectly  content  to  pro- 
ceed if  the  court  so  desires. 

Mr.  HiGoms.  On  the  part  of  the  respondent  we  wish  to  interpose  no 
objection  to  going  on  as  long  and  as  late  and  as  rapidly  as  we  can  to 
advance  this  trial. 

Mr.  Manager  Powebs.  Mr.  President,  1  offer  in  evidence  a  certified 
transcript  of  the  record  in  what  is  known  as  the  '*  O'Neal  case." 

Mr.  Bacon.  Mr.  President,  it  is  impossible  for  us  to  hear  anything 
that  is  being  said,  on  account  of  confusion  in  the  Chamber. 

The  Pbesiding  Offioeb.  The  Senate  will  please  be  in  order,  and 
Senators  will  cease  conversation. 

Mr.  Manager  Powebs.  I  offer  in  evidence,  Mr.  President,  a  certified 
coj^y  of  the  court  record  in  what  is  known  as  the  ^'O'Neal  case." 
This  record  is  made  up  of  what  is  known  as  the  complaint  upon  which 
the  order  of  attachment  in  this  contempt  case  was  issued,  and  also  a 
demurrer  to  the  original  complaint,  which  appears  to  have  been  dis- 
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posed  of,  and  also  the  affidavit  of  the  respondent,  which  is  an  answer 
to  the  complaint,  together  with  other  documents  showing  the  disposi- 
tion of  that  case. 

It  has  been  agreed  between  counsel  for  the  respondent  and  the  man- 
agers that  this  record  may  go  into  evidence  without  being  read  before 
the  court.  It  is  very  long  and  would  occupy  possibly  an  entire  session 
if  it  were  read.  But  I  assume,  Mr.  President,  in  order  to  have  it  go 
into  evidence  without  being  read,  it  is  necessary  that  we  should  have 
the  permission  of  the  court  to  do  so.  So  I  tender  this  record  with  the 
request  that  it  become  a  part  of  the  evidence  in  this  case  and  be  printed 
as  such  without  first  being  read  to  the  court. 

The  Presiding  Offigeb.  If  there  be  no  objection,  it  will  be  entered 
without  reading.- 

The  transcript  referred  to  is  as  follows : 

In  the  United  States  district  court  in  and  for  the  northern  district  of  Florida.    The 

United  States  v.  W.  C.  O'Neal. 

Be  it  remembered,  that  on  the  10th  day  of  November,  A.  D.  1902,  one  Adol|)h 
Greenhut,  of  the  city  of  Pensaoola,  came  into  coart  and  filed  therein  an  affidavit  in 
re«ird  to  certain  acts  of  one  W.  G.  O'Neal,  and  on  the  same  day  the  court  made  an 
Older  in  the  said  matter,  which  affidavit  and  order  are  in  the  words  and  fiKurea  fol- 
lowing, to  wit: 

"  In  the  United  States  district  court,  northern  district  of  Florida,  at  Pensacola.    In 

the  matter  of  Scarritt  Moreno,  bankmpt    No.  3. 

'^Untted  States  of  Amieriga, 

**NorUiem  Dittriet  of  Florida,  OUy  of  PeMocola,  s$: 

"Adolph  Greenhut,  of  the  city  of  Pensacola,  in  the  district  aforesaid,  being  duly 
sworn  according  to  law,  on  his  oath,  doth  depose  and  say: 

''  That  herefore,  to  wit,  on  the  29th  day  of  August,  1962,  one  Scarritt  Moreno  filed 
in  the  honorable  the  district  court  of  the  United  States  in  and  for  the  northern  dis- 
trict of  Florida,  at  Pensacola,  his  petition  to  be  adjudicated  a  bankrupt  and  to  obtain 
the  benefits  of  the  acts  of  Congress  of  the  United  States  relating  to  bankruptcy.  That 
thereafter  such  proceedings  were  had  upon  said  petition  in  said  United  States  district 
court,  that  on  September  15th,  1902,  affiant  was  duly  appointed  trustee  of  the  estate 
of  the  above-named  Scarritt  Moreno,  bankrupt,  which  said  appointment  of  deponent 
as  trustee  was  then  and  there  approved  by  the  said  court. 

''That  thereafter,  to  wit,  on  the  day  and  year  last  aforesaid,  affiant  accepted  said 
appointment  and  filed  his  bond  as  such  trustee,  which  said  bond  was  duly  approved 
by  £.  K.  Nichols,  esq.,  referee  in  bankruptcy,  and  at  the  same  time  deponent  took 
the  oath  of  office  as  m]uired  bv  law,  ana  tnereupon  he  became  charged  with  the 
duties  and  clothed  with  the  authority  appertaining  to  a  trustee  in  banlmiptcy  under 
the  laws  of  the  United  States,  and  from  thence  nitherto  he  occupied  and  is  now 
occupying  said  trusteeship,  amenable  to  and  subject  to  the  orders  of  the  said  the 
honorable  district  court  of  the  United  States  in  and  for  the  northern  district  of 
Florida. 

''That  affiant  was,  by  his  counsel,  advised  that  it  was  his  duty,  as  trustee  of  the 
estate  of  said  Scarritt  Moreno  as  aforesaid,  to  institute  a  certain  suit  or  action  in 
equity  for  the  purpose  of  having  certain  property  purchased  by  the  said  Scarritt 
Moreno,  bankrupt,  the  title  to  which  was  taken  by  the  said  Scarritt  Moreno  in  the 
name  oi  his  wife,  brought  into  the  said  United  States  district  court  as  a  part  of  the 
estate  of  said  bankrupt,  to  be  there  administered  as  required  by  law,  and  for  the  fur- 
ther purpose  of  having  certain  mortoageson  said  property  decreed  and  declared  to  be 
null,  void,  and  of  no  effect  That  thereupon,  in  the  afternoon  of  Saturday,  the  18th 
day  of  October,  1902,  through  his  counsel,  he,  as  trustee  as  aioresaid,  and  in  the 
performance  of  his  duty  as  aforesaid  as  an  officer  of  the  said  United  States  district 
court,  caused  to  be  filed  in  the  circuit  court  of  Escambia  County,  State  of  Florida,  his 
certain  bill  of  complaint,  therein  and  thereby,  among  other  tfaiings  seeking  the  relief 
above  referred  to. 

"That,  by  the  advice  of  his  counsel,  Scarritt  Moreno,  Susie  R.  Moreno,  his  wife, 
the  American  National  Bank  of  Pensacola,  the  Citizens'  National  Bank  of  Pensacola, 
and  others,  were  made  parties  defendant  in  and  to  said  bill  of  complaint,  and  ^at 
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apon  the  filing  of  the  said  bill  of  complaint  suit  was  commenoed  against  the  defend- 
ants named  in  said  bill  of  complaint.  That  all  of  the  proceedings  above  referred  to 
were  taken  and  had  by  affiant  as  an  officer  of  the  district  court  of  the  United  States 
in  and  for  the  northern  district  of  Florida,  and  in  the  due,  proper,  and  faithful  per- 
formance of  his  duty  as  such  officer,  and  were  necessarily  had  and  taken  under  the 
law  and  his  oath  of  office. 

''That  on  Monday,  the  20th  day  of  October,  A.  D.  1902,  between  the  hours  of  nine 
and  ten  o'clock  a.  m.,  affiant  was  standing  in  the  door  of  the  office  of  the  store  owned 

and  conducted  b^  him^  situated  at  No. East  Government  street,  in  the  city  of 

Penaacola  aforesaid,  which  said  office  was  occupied  by  deponent,  among  other  things, 
for  the  purpose  of  performing  the  duties  devolving  upon  him  as  trustee  as  aforesaid, 
and  in  which  said  office  this  deponent  kept  and  ha^  tne  custody  of  the  papers,  books, 
etc.,' relating  to  and  connected  with  the  estate  of  said  Scarritt  Moreno,  bankrupt,  in 
deponent's  hands  as  trustee  as  aforesaid.  That  at  the  said  time  deponent  was  engaged 
in  conversation  with  one  Alex.  Lischkoff^  when  one,  W.  0.  O'Neal,  who  was  at  the 
said  time  president  of  said  American  National  Bank,  of  Pensacola,  one  of  the  defend- 
ants in  the  action  or  suit  heretofore  referred  to,  approached  to  where  affiant  was 
standing  and  conversing  as  aforesaid  and  stated  to  amant  that  as  soon  as  he,  affiant, 
was  at  liberty,  he,  said  O'Neal,  desired  to  speak  to  him;  thereupon  affiant  stated  in 
effect  that  stud  O'Neal  oonld  speak  to  him  then,  and  affiant  entered  his  said  office 
and  stood  alone^ide  of  a  standing  desk  about  five  feet  from  the  door  of  said  office. 

"  Said  O'Neal  followed  affiant  into  said  office  and  stood  opposite  to  affiant,  and 
distant  only  a  few  feet.  That  thereupon  said  O'Neal,  in  effect,  asked  this  affiant 
why  he,  affiant,  had  brought  the  name  of  his,  the  American  National  Bank,  into 
the  Moreno  suit  (meaning  thereby  the  suit  above  referred  to,  brought  bv  affiant,  as 
tmstee,  against  Scarritt  Moreno  and  others);  that  affiant  replied  that  ne,  O'Neal, 
oouid  see  his,  affiant's,  attorneys  in  relation  thereto;  that  said  O'Neal  made  some 
remark  to  the  effect  that  he  would  not  do  so,  and  stated  to  affiant  that  he,  affiant, 
was  no  gentleman ;  that  affiant  thereupon  said  that  he,  affiant,  was  as  much  of  a 
gentleman  as  he,  the  said.O'Neal,  was;  that  thereupon  said  O'Neal  said,  we'll  settle 
the  matter,  and  turned  about  as  if  he  intended  to  leave  the  premises  of  deponent, 
walking  toward  the  door  of  said  office  and  out  upon  the  e&dewalk. 

"That  affiant  had  no  thought,  idea,  or  suspicion  that  said  O'Neal  intended  anv 
personal  violence  toward  him,  and  quietly  started  forward  from  where  he  was  so  stana- 
ing,  as  aforesaid,  towards  the  door  of  said  office  leading  into  the  street.  That  affiant 
barely  reached  the  doorway  of  said  office  when  said  O'NoBd,  without  any  provoca- 
tion, without  any  notice  to  deponent  of  his  murderous  intention,  turned  and  wheeled 
suddenly  about  with  his  knife  in  his  hand,  and  with  intent  to  kill  and  murder 
deponent,  struck  at  his,  deponent's,  throat  with  said  knife,  and  cut  deponent  at  a 
point  behind  the  left  ear,  cutting  through  lower  portion  of  said  left  ear,  then  across 
the  left  cheek,  ending  at  left  comer  of  mouth,  and  immediately  thereafter  said 
O'Neal  cut  and  stabbed  deponent  four  further  times:  (1)  on  left  side  over  lower  ribs; 
(2)  upon  left  hip;  (3)  on  left  elbow;  and  (4)  on  right  nand.  That  the  cuts,  wounds, 
and  stabs  so  inflicted  b^  said  O'Neal  upon  deponent  were  of  a  serious  and  dangerous 
character,  and  from  said  time  to  the  present  deponent  has  been  unable  to  attend  to 
and  perform  his  duties  as  trustee  as  aforesaid,  and  has  been  confined  to  his  home, 
except  for  a  few  hours  on  two  or  three  different  days,  and  has  ever  since  been,  and 
is  now,  under  the  care  and  treatment  of  a  physician,  who  is  attending  to  his  wounds. 

*'That  said  assault  and  attempt  to  murder  was  committed  by  said  O'Neal,  as  afore- 
said, solely  because  and  for  the  reason  that  affiant,  as  an  officer  of  the  United  States 
district  court,  in  and  for  the  northern  district  of  Florida,  had  instituted  the  suit 
above  set  forth  against  the  said  American  National  Bank  and  others,  and  to  inter- 
fere with  and  prevent  deponent  from  executing  and  performing  his  duties  as  such 
officer  of  said  court,  and  the  said  O'Neal  did,  by  the  said  murderous  assault,  inter- 
fere with  the  management  of  the  said  trust  by  deponent  as  an  officer  of  the  said 
court,  and  did  for  a  long  period  of  time,  to  wit,  from  the  said  20th  day  of  October, 
1902,  up  to  the  present  time,  by  reason  of  the  injuries  inflicted  by  him  upon  depo- 
nent as  aforesaia,  prevent  and  deter  deponent  from  performing  the  duties  incumbent 
upon  him,  deponent,  as  such  officer,  and  did  thereby  interiere  with  the  management 
by  deponent  as  such  officer  of  the  estate  of  the  said  Scarritt  Moreno,  bankrupt. 

"A.  Grbbnhut." 

"Sworn  to  and  subscribed  before  me  this  7th  day  of  November,  A.  D.  1902. 

"E.  K.  Nichols, 
^^Referu  vn  Bankruptcy.*' 
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United  States  district  ooort,  northern  district  of  Florida,  at  Pensaoola.    In  the  matter 

of  Scarritt  Moreno,  bankrupt 

Ul>on  reading  and  filing  the  affidavit  of  Adolph  Greenhut,  trustee, 

It  is  ordered,  That  W.  C.  O'Neal  show  caase  before  this  court  on  the  17th  day  of 
November,  A.  D.  1902,  at  10  o'clock  a.  m.,  why  he,  the  said  W.  G.  O'Neal,  should 
not  be  adjudged  guilty  of  contempt  of  this  court  on  account  of  the  matters  and  thiugs 
set  forth  and  all€i:ed  m  said  affidavit;  and. 

It  is  further  ordered.  That  a  copy  of  this  order,  together  with  a  copy  of  the  said  afli- 
davit,  he  served  upon  the  said  w.  C.  O'Neal  forty-eight  hours  oefore  the  time  at 
which  this  order  is  made  returnable.  And  I  hereby  appoint  B.  0.  Tunison,  esq., 
special  counsel  to  represent  the  court  in  the  prosecution  hereof. 

Done  and  ordered  this  10th  day  of  November,  A.  D.  1902. 

Ohas.  SwATHm  Judge. 

(Endorsements) :  U.  S.  dist  ct  North,  dist  Fla.  In  re  Scarritt  Moreno,  bankrupt. 
Affidavit  and  order  on  W.  C.  O'Neal.  Filed  November  10,  1902.  F.  W.  Marsh, 
clerk.    By  H.  P.  Holmes,  D.  G.    Tunison  &  Loftin,  Pensacola,  Fla. 

And  thereafter,  to  wit,  on  the  17th  day  of  November,  A.  D.  1902,  the  respondent 
to  said  rule,  by  his  attomejrSj  came  into  court  and  filed  therein  a  demurrer  to  the 
said  rule,  which  demurrer  is  in  the  words  and  figures  following,  to  wit: 

"In  the  United  States  district  court,  northern  district  of  Florida. 

"In  the  matter  of  rule  upon  W.  G.  O'Neal  to  show  cause  why  he  should  not  be 
committed  for  contempt 

"  The  said  W.  C.  O^eal,  respondent  to  said  rule,  demurs  to  the  said  rule,  and  the 
affidavit  thereto  attached,  upon  the  following  grounds,  to  wit: 

"  1.  That  the  affidavit  of  A.  Greenhut  attached  to  the  rule  to  show  cause  does  not 
show  that  the  respondent  has  committed  any  offense  of  which  this  court  has  jurisdic- 
tion in  this  proceeding. 

"2.  That  said  affidavit  does  not  show  that  the  respondent  has  done  any  act  pun- 
ishable by  this  court  as  a  contempt  thereof. 

"3.  That  said  affidavit  does  not  show  the  commission  by  the  respondent  of  any 
act  of  contempt  against  this  court. 

"Blount  &  Blount, 

**  Attorneys  for  RespondenL 

"I,  Wm.  A.  Blount,  of  counsel  for  respondent,  certify  that  in  my  opinion  the  fore- 
going demurrer  is  well  founded  in  point  of  law  and  make  oath  that  it  is  not  inter- 
posed for  delay. 

"W.  A.  Blodmt. 

"Sworn  to  and  sabscribed  before  me  this  15th day  of  November,  A.  D.  1902. 
. "  [seal.]  a.  C.  Binklbt,  Notary  Public, 

"(Endorsements:  In  re  rule  to  W.  G.  O'Neal  to  show  cause,  etc.  Demurrer  to 
rule.  Filed  at  10  o'clock  a.  m.  November  17th,  1902.  F.  W.  Marsh,  clerk.  Blount 
&  Blount,  attys.)" 

And  thereafter,  to  wit,  on  the  21st  day  of  November,  A.  D.  1902,  the  following 
order  was  made  and  entered  of  record  in  the  said  cause,  to  wit: 

"United  States  district  court,  northern  district  of  Florida.    In  the  matter  of  Scarritt 

Moreno,  bankrupt    On  rule,  etc.,  v.  W.  C.  O'Neal. 

"This  cause  coming  on  to  be  heard  upon  demurrer  to  rule  filed  by  respondent,  and 
the  same  having  been  argued  by  counsel,  it  is  ordered  that  the  said  demurrer  be,  and 
the  same  is  hereby,  overruled,  and  said  respondent  is  granted  leave  to  file  answer, 
which  answer  is  to  be  filed  on  or  before  November  22,  1902. 

"To  which  ruling  respondent  duly  excepted. 

"Done  and  ordered  this  21st  day  of  November,  1902. 

"Ghas.  Swatnb,  Judge. 

"  (Indorsements:  In  re  W.  G.  O'Neal.  Gontempt  Filed  at  11  o'clock  a.  m.  Nov- 
ember 21st,  1902.    F.  W.  Mardi,  derk.) " 
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And  thereafter,  and  on  the  said  day,  to  wit,  on  the  22d  day  of  November,  A.  D. 
1902,  the  following  answer  was  filed  in  the  said  cause  by  the  respondent  therein,  to 
wit: 


"In  United  States  district  court,  northern  district  of  Florida,  at  Pensaoola.  In  re 
rule  upon  W.  C.  0*Neal  to  show  cause  why  he  should  not  be  punished  for  con- 
tempt upon  the  statement  set  forth  in  the  role  and  the  affidavit  of  A.  Greenhut 
thereto  attached. 

''Respondent,  for  answer  to  the  rule  and  to  the  said  affidavit,  says: 

''1.  That  he  knows  in  part  and  presumes  in  part  that  the  allegations  of  the  first 
paragraph  of  the  said  affidavit  are  true. 

"2.  That  he  knows  in  part  and  presumes  in  part  that  the  all^;ations  of  the  second 
paragraph  of  the  said  affidavit  are  true. 

"3.  That  the  statements  in  the  third  paragraph  of  said  affidavit  are  in  part  true 
and  in  part  untrue,  and  that  the  following  statement  of  the  foots  leading  up  to, 
accompanying,  and  surrounding  the  affray  between  himself  and  the  said  Greenhut 
on  October  20, 1902,  are  true. 

"That  the  said  Greenhut  had  been  from  the  oiganization  of  the  American  National 
Bank  of  Pensacola  in  October,  1900,  a  stockholder  and  director  thereof;  that  while 
he  was  such  stockholder  and  director  the  said  bank  received  from  the  said  Scarritt 
Moreno  a  certain  mortgage  for  the  sum  of  $13,000  to  secure  certain  indebtedness  due 
or  to  become  due  by  the  said  Moreno  to  the  said  bank :  that  the  said  transaction  was  an 
honest  and  bona  fide  transaction,  and  that  the  said  Scarritt  Moreno  was  and  became 
indebted  to  the  said  bank  in  a  laiige  sum  of  money  secured  by  the  said  mortgage; 
that  the  said  Greenhut  was  cognizant  of  the  whole  of  said  transaction  and  knew  of 
its  bona  fides  and  honesty,  as  he  did  of  the  subsequent  bona  fide  transfer  thereof  to 
Alex  McGowan,  8.  J.  Foshee,  and  H.  L.  Covington  for  a  laive  consideration  paid  by 
them  to  the  said  bank,  and  that  the  bill  filea  by  the  said  Greenhut  as  trustee  as 
aforesaid  was  filed  to  declare  the  said  mortgage  and  transfer  null  and  void,  although 
the  said  Greenhut  knew  them  to  have  wm  entirely  honest,  straight,  and  valid 
transactions. 

"  That  prior  to  the  said  20th  of  October,  said  A.  Greenhut  became  indorser  upon 
certain  negotiable  paper  of  the  said  Scarritt  Moreno  to  the  said  buik  to  an  amount 
of  about  $1,600;  that  the  said  Greenhut  refused  to  make  good  his  said  indorsement, 
or  to  pay  to  the  said  bank  the  money  due  upon  said  paper  at  its  maturity  or  here- 
after, and  before  the  said  20th  day  of  October  the  said  dsuiI^  had  been  compelled  to 
sue  him  in  the  circuit  court  of  Escambia  Gountv,  Fla.,  upon  said  paper,  and  that  in 
the  said  suit  the  said  Greenhut  interposed  a  defense  which  this  respondent  believed 
and  believes  to  be  untrue,  and  known  to  the  said  Greenhut  to  be  untrue. 

"That  on  the  morning  of  the  20th  of  October,  1902,  respondent  was  proceeding 
from  his  lesidenoe  to  his  office  in  the  said  bank,  in  the  direct  and  usual  path  pursuea 
by  him,  and  he  saw  the  said  Greenhut  standing  at  the  door  of  his  said  store  office 
upon  the  said  patli  of  respondent,  and  it  suddenly  oocuired  to  respondent  to  reproach 
the  said  Greenhut  with  having  brought  the  suit  mentioned  in  nis  affidavit  against 
the  said  bank  when  he,  the  said  Greenhut,  knew,  as  aforesaid,  that  there  was  no 
foundation  ^erefor;  and  thereupon  the  respondent  stated  to  the  said  Greenhut  that 
he  wishei  to  Sfeak  to  him  as  soon  as  he  was  at  liberty,  he  then  being  engaged  in  a 
conversation  with  one  A.  lischkofL 

"Tlie  said  Greenhut  answered  that  respondent  could  speak  to  him  then,  and  both 
he  and  respondent  stepped  to  the  rear  of  the  said  Greenhut's  office,  when  the 
respondent  reproached  the  said  Greenhut  with  his  attitude  toward  the  bank  of  which 
he  had  been  a  stockholder  and  director,  both  in  his  refusal  to  pav  the  negotiable 
paper  hereinbefore  mentioned  and  in  the  bringing  of  an  unfoundea  suit  against  it. 
The  conversation,  however,  concerning  chiefiy  the  bringing  of  the  said  smt  against 
the  said  bank,  hot  words  passed  between  the  said  respondent  and  said  Greenhut, 
during  which  the  said  Greenhut  said  that  he  would  "do  respondent  up,"  to  which 
respondent  answered  that  he  did  not  come  to  have  a  disturbance  and  would  not  fight 
in  his  office  except  in  self-defense,  but  that  if  he  had  to  fight  he  would  do  so  if  the 
said  Greenhut  would  oome  out  upon  the  street 

"When  the  respondent  turned  to  leave  the  office,  and  when  he  had  nearly  reached 
the  door,  he  turned  and  said  to  the  said  Greenhut:  '  Well,  you  know  you  lied  about 
the  Moreno  acceptance,  for  you  said  that  you  would  pay  it,'  the  Moreno  acceptance 
being  the  negotiable  paper  hereinbefore  mentioned.  As  respondent  turned,  saying 
this,  lie  noticed  that  liie  said  Greenhut  was  following  him,  and  as  he  said  it,  the 
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said  Greenhut  ( who  was  short,  stout,  heavily  built,  and  apparently  much  more  mus- 
cular than  respondent)  struck  the  respondent  (who  is  thin  and  feeble)  and  forced 
him  against  the  railing  in  the  said  office.  The  respondent  shoved  the  said  Greenhut 
a  little  away  from  him,  but  he,  the  said  Greenhut,  instantly  recovered  and  rushed  at 
respondent  with  his  arm  uplifted  to  strike,  when  respondent  drew  from  his  pocket  a 
small  pocketknife  and  opened  it  in  order  to  protect  himself,  and  upon  said  Green- 
hut rushing  upon  him,  cut  him  therewith,  wnile  the  said  Greenhut  was  still  follow- 
ing and  endeavoring  to  strike  him. 

"That  it  is  not  true  that  the  respondent  at  any  time  said  to  the  said  Greenhut  that 
he,  respondent,  would  settle  the  matter,  but  the  facts  are  as  hereinbefore  stated;  tliat 
respondent  does  not  know  how  many  or  where  located  were  all  the  wounds  inflicted 
with  the  said  knife,  and  hence  he  is  unable  to  admit  or  deny  the  allegations  of  the 
said  affidavit  relating  thereto;  that  it  is  not  true  that  the  use  of  the  said  knife  w^as 
with  the  intent  to  kill  and  murder  the  said  Greenhut,  or  to  do  him  any  bodily  barm, 
but  respondent  avers  that  it  was  entirely  from  the  instinctive  desire  of  respondent  to 
defend  himself  from  the  attack  of  a  larger  and  more  powerful  man. 

"That  it  is  not  true  tiiat  the  assault  charged  in  the  said  affidavit  was  committed 
by  the  respondent  solely  because  and  for  the  reason  that  the  said  Greenhut  had 
instituted  the  suit  aforesaid  aj2:ainst  the  said  American  National  Bank  or  to  interfere 
with  and  prevent  him,  the  said  Greenhut,  from  exercising  and  performing  his  duties 
as  an  officer  of  this  court;  that  in  truth  the  respondent  never  contemplated  at  any 
time  any  interference  with  the  said  Greenhut  as  trustee  as  aforesaid  or  contemplated 
any  affray  with  the  said  Greenhut  or  any  personal  conflict  with  him  until  he  saw 
the  threatening  attitude  of  the  said  Greenhut  toward  him,  the  respondent,  as  here- 
inbefore set  forth,  and  that  so  far  as  respondent  can  determine  from  the  actions  of 
the  said  Greenhut,  who  was  the  asgressor  as  aforesaid,  the  cause  of  the  said  affray 
was  the  remark  of  respondent  to  me  said  Greenhut  concerning  the  said  Greenhut' s 
action  in  repudiating  his  obligation  to  pay  the  said  acceptance. 

"And  respondent  disclaims  the  existence  on  his  part  at  any  time  of  any  intent  to 
interfere  with,  prevent,  impede,  or  delay  the  said  Greenhut  in  the  prosecution  of  the 
said  suit  against  the  said  bank,  or  to  interfere  with  or  impede  or  prevent  him  in  any 
wise  in  the  execution  or  performance  of  any  of  his  duties  as  such  trustee;  and  spe- 
cially disclaims  any  attempt  to  do  any  act  which  might  savor  in  the  slightest  degree 
of  contempt  of  this  honoraole  court. 

"W.  0.  O'Neal. 

"  W.  G.  O'Neal,  being  duly  sworn,  says  that  he  has  read  the  foregoing  answer  and 
that  the  statements  therein  made  are  true. 

"W.C.  O'Neal." 

"Sworn  to  and  subscribed  before  me  this  18th  day  of  November,  A.  D.  1902. 

*  *  [seal.  ]  *  *  Jno.  Pfeipper, 

**  Notary  Public. 
"Blount  &  Blouht, 

'*  AUomeysfor  Respondent, 

"  (Endorsements:  In  re  rule  upon  W.  0.  O'Neal.  Answer  of  respondent.  Filed 
November  22nd,  1902.     F.  W.  Marsh,  clerk.     Blount  &  Blount,  Pensacola,  Fla. ) " 

And  on  the  4th  day  of  December,  A.  D.  1902,  the  following  order  was  made  and 
entered  of  record  in  the  foregoing  cause,  to  wit: 

"  United  States  district  court,  northern  district  of  Florida,  at  Pensacola.    Uniteil 

States  of  America  v.  W.  C.  O'Neal.    Contempt 

"It  is  ordered  that  the  clerk  issue  and  the  marshal  serve,  at  the  cost  of  the  United 
StateH,  process  of  subpoena  ad  test.,  directed  to  A.  L.  Rettinger,  R.  A.  Hyer,  Lep. 
Mayer,  A.  Lischkoff,  F.  G.  Renshaw,  W.  J.  Forbes,  F.  C.  Brent,  Donald  McOlellan, 
Rev.  P.  H.  Whaley,  William  E.  Anderson,  L.  Hilton  Green,  William  Fisher,  Boy- 
ken  Jones,  John  W.  Frater,  and  Jacob  Kryger,  witnesses  on  behalf  of  the  United 
States,  returnable  December  8,  1902,  at  10  o'clock  a.  m. 

"Ghas.  Swayne,  Judge, 

"December  3,  1902. 

"(Indorsed:  The  United  States  v.  W.  C.  O'Neal.  Order  for  witnesses.  Filed 
December  4,  1902.    F.  W.  Marsh,  clerk. )" 
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And  afterwards,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  the  following 
proceedings  were  had  in  open  ooort,  to  wit: 

''In  the  matter  of  the  rale  upon  W.  C.  O'Neal  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  this  court  as  to  the  matters  and  things  set  forth  in  the 
affidavit  of  Adolph  Greenhut 

"This  cause  coming  on  to  be  heard  at  this  time  on  the  affidavit  of  Adolph  Green- 
hut,  in  the  matter  of  the  bankruptcy  prooeedinss  in  the  estate  of  Scarritt  Moreno, 
and  upon  the  rule  to  show  cause  why  he  should  not  be  punished  for  contempt  of 
this  court,  issued  thereon  by  this  court  against  W.  C.  O'Neal,  and  upon  the  answer 
of  the  said  respondent,  W.  0.  O'Neal,  to  the  said  rule  and  affidavit,  and  the  court 
having  heard  the  testimony  and  the  witnesses  for  the  prosecution  and  for  the 
respondent,  and  fdfter  alignment  of  counsel  and  consideration  by  the  court,  and  the 
court  beinff  advised  in  the  premises,  tl\e  court  doth  find  as  follows: 

"That  tne  affidavit  of  Adolph  Greenhut,  upon  which  this  rule  was  granted,  is 
true,  and  that  the  respondent  is  guilty  of  the  acts  and  thin^  set  forth  therein,  in  the 
manner  and  form  therein  alleged,  and  that  the  same  constitute  and  are  a  substantia] 
contempt  of  this  court;  and  it  is  therefore 

**  Ordered,  adjudged^  and  directed.  That  the  said  respondent,  W.  0.  O'Neal,  be  taken 
hence  to  the  county  jail  of  Escambia  Oountv,  at  Pensaoola,  in  the  State  of  Florida, 
and  tiiere  confined  for  and  during  the  perioa  of  sixty  days,  and  that  he  stand  com- 
mitted until  the  terms  of  this  sentence  be  complied  with,  or  until  he  be  discharged 
by  due  process  of  law. 

"And  the  said  respondent,  W.  G.  O'Neal,  at  this  time  havins  sued  out  his  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  made  ana  entered  into  a  bond 
and  undertaking,  conditioned  as  required  by  law  and  duly  approved  by  this  court, 
it  is  therefore  oraered  that  the  said  writ  of  error  be  and  operate  as  a  supersedeas  to 
the  judgment  heretofore  rendered  in  this  cause." 

And  afterwards,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  the  following 
petition  and  order  thereon  were  filed  in  the  foregoing  cause,  to  wit: 

"In  the  United  States  district  court,  northern  district  of  Florida,  Pensaoola.    W.  0. 
O'Neal,  plaintiff  in  error,  v.  The  United  States  of  America,  defendant  in  error. 

"Proceeding  on  the  rule  upon  the  said  W.  0.  O'Neal  to  show  cause  why  he  should 
not  be  punished  for  contempt  in  assaulting  A.  Greenhut,  a  trustee  in  bankruptcy  in 
said  court: 

"The  said  W.  C.  O'Neal,  defendant,  feeling  aggrieved  at  the  judgment  and  sen- 
tence of  the  said  court  rendered  in  above  cause  on  the  9th  day  of  December,  A.  D. 
1902,  pravs  an  allowance  of  a  writ  of  error  therefrom  to  the  Supreme  Court  of  the 
United  States  for  the  purpose  of  a  review  of  the  judgment  heretofore  rendered  in 
said  cause  in  favor  of  plaintiff,  and  against  the  dezendant,  overruling  the  demurrer 
of  the  defendant  (to  tne  rule  and  affidavit  thereto  attached) ,  asserting  the  want  of 
jurisdiction  of  this  court  to  render  any  judgment  of  contempt  against  the  defendant 
upon  the  facts  and  other  causes  set  forth  in  the  said  affidavit,  this  court  holding  and 
deciding  that  it  had  such  jurisdiction,  and  that  a  transcript  of  the  record  and  plead- 
ings of  the  said  cause,  duly  authenticated,  sufficient  to  present  to  the  said  Supreme 
Court  on  said  action  of  jurisdiction  shall  be  sent  to  the  said  court 

"C.  H.  Lanby, 

"Blount  &  Blount, 
**AUomey8for  W.  C.  QNedL 


"In  the  United  States  district  court,  northern  district  of  Florida,  Pensacola.    W.  0. 
O'Neal,  plaintiff  in  error,  v.  The  United  States  of  America,  defendant  in  error. 

"The  defendant,  W.  C.  O'Neal,  considering  himself  aggrieved  by  the  rule  of  this 
court  in  said  cause,  in  which  final  judgment  was  rendered  on  the  9th  dav  of  Decem- 
ber, A.  D.  1902,  holding  upon  demurrer  to  the  rule  and  affidavit  attached,  that  it 
had  jurisdiction  upon  the  nets  stated  in  said  affidavit  to  try  and  sentence  said  defend- 
ant for  contempt  of  this  court,  having  on  this  day  filed  in  this  court  his  assignment 
of  errors,  and  his  petition  praying  for  a  writ  of  error  to  the  judgment  and  proceed- 
ings LQ  said  cause  to  the  Supreme  Court  of  the  United  States  upon  the  said  question 
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of  jurifldiction,  and  that  a  transcript  of  the  proceedings  as  therein  prayed  may  be 
made  and  sent  to  the  Supreme  Goort: 

''Now,  on  this  9th  day  of  December,  A.  D.  1902,  it  is  ordered  and  considered  by 
the  conrt  that  the  said  writ  of  error  is  to  be  allowed  and  awarded  upon  the  said  ques- 
tion of  jurisdiction  alone,  as  prayed  for.  And  this  court  thus  certines  to  the  Supreme 
Court  for  its  decision  the  question  of  jurisdiction  alone  of  this  court  over  this  cause, 
as  follows: 

''Did  this  court  have  jurisdiction  to  try  and  punish  the  said  defendant  for  contempt 
thereof  upon  the  facts  and  for  the  causes  stated  in  the  said  rule  and  affidavit? 

"Ohas.  Swathe, 
** Judge  District  Court  of  the  OnUed  States,  Northern  District  of  Florida. 

"(Endorsements:)  W.  0.  O'Neal  vs.  The  United  States  of  America.  Petition  and 
order  allowing  writ  of  error.  Filed  December  9th,  1902.  F.  W.  Marsh,  clerk. 
Blount  &  Blount,  Pensacola,  Fla." 

And  on  the  same  day,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  the  follow- 
ing assignment  of  errors  was  duly  filed  in  the  foregoing  cause,  to  wit: 

"In  the  United  States  district  court,  northern  district  of  Florida.    W.  0.  O'Neal, 
plaintiff  in  error,  v.  United  States  of  America,  defendant  in  error. 

"Proceeding  upNon  the  rule  upon  the  said  W.  0.  O'Neal  to  show  cause  why  he 
should  not  be  punished  for  contempt  in  assaulting  A.  Greenhut,  a  trustee  in  bank- 
ruptcv  of  the  said  court 

^'The  plaintiff  in  error  assigns  as  error  in  the  record  and  proceedings  below  in  the 
foregoinz  cause: 

"1.  Tne  overruling  by  the  said  district  court  of  that  portion  of  the  demurrer  of 
the  defendant  to  the  rule  and  affidavit  asserting  that  the  court  did  not  have  jurisdic- 
tion; asserting  that  such  rule  and  affidavit  did  not  show  that  the  respondent  had 
committed  any  offense  of  which  the  said  court  had  jurisdiction  in  the  said  proceed- 
ing; and  the  holding  of  the  court  in  overruling  such  demurrer,  that  it  did  have  such 
jurisdiction. 

"2.  The  further  assertion  by  the  said  district  court  of  jurisdiction  in  the  cause  by 
the  rendition  of  judgment  adjudging  the  plaintiff  in  error  guilty  of  contempt,  as 
alleged  in  the  rule  and  affidavit,  and  imposing  punishment  therefor. 

"0.  H.  Lanst, 
"  Blount  &  Bloumtl 
** Attorneys  for  Plamt^in  Error. 

"  (Endorsements:)  W.  0.  O'Neal  vs.  The  United  States  of  America.  Assignment 
of  errors.    Filed  December  9th,  1902.    F.  W.  Marsh,  clerk." 

And  on  the  same  day,  to  wit,  on  the  9th  day  of  December,  A.  D.  1902,  the  follow- 
ing citation  issued  out  of  the  said  court  and  was  duly  served  upon  the  said  defendant 
in  error,  to  wit: 

**Ibthe  United  States  of  America: 

"  You  are  hereby  cited  aild  admonished  to  be  and  appear  at  a  term  of  the  United 
States  Supreme  Court  to  be  holden  at  the  city  of  Washington,  District  of  Columbia, 
on  the  6tn  day  of  January,  A.  D.  1903,  pursuant  to  a  writ  of  error  filed  in  the  clerk's 
office  of  the  district  court  of  the  Unitea  States  for  the  northern  district  of  Florida,  at 
Pensacola,  wherein  W.  C.  O'Neal  is  pkdntiff  in  error,  and  you  are  defendant  in  error, 
and  show  cause,  if  any  there  be,  why  the  judgment  and  sentence  mentioned  in  said 
writ  of  error  should  not  be  oorrected  and  speedy  justice  done  to  the  parties  in  that 
behalf. 

"  Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United  States, 
this  9th  day  of  December,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

"Signed  this  9th  day  of  December,  A.  D.  1902. 

"  Chas.  Swatkb,  Judge. 

**  Service  of  the  foregoing  citation  acknowledged  this  9th  day  of  December,  1902. 

"B.  C.  TUNISON, 

"  Sp*ry  Appointed  Atty.  for  Prosecution. 

"John  Eaoan, 
**  United  States  Attorney  for  Northern  District  of  Florida. 

"  (Endorsements:  W.  C.  O'Neal  v.  The  United  States  of  America.  Citation. 
Filed  December  9th,  1902.    F.  W.  Marsh,  clerk. ) " 
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And  on  the  oame  day,  to  wit,  on  December  9,  1902,  the  following  bond  was 
entered  into  and  filed  in  the  said  cause  by  the  said  plaintiff  in  error,  to  wit: 

"  JTnoio  aU  men  by  these  pretmU: 

"That  we,  W.  C.  O'Neal,  as  principal,  and  H.  L.  Covington  and  W.  J.  Hannah, 
as  sureties,  are  held  and  firmly  t)ouna  unto  the  United  States  of  America,  in  the  full 
and  just  sum  of  one  thousand  doHars  ($1,000.00),  to  be  paid  to  the  said  United  States  of 
America,  which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors,  and  admmistrators,  jointlv  and  severally,  firmly  by  these  presents. 

''Siened  and  sealed  this  9th  day  of  December,-  A.  D.  1902. 

''  \Vnereas  lately,  at  the  November  term,  A.  D.  1902,  of  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  in  a  suit  pending  in  the  said  court  between 
the  United  States  of  America,  plaintiff,  and  the  said  W.  C.  O'Neal,  defendant,  the 
same  being  a  proceeding  upon  a  rule  upon  the  said  W.  G.  O'Neal  to  show  cause  why 
he  Should  not  be  punished  for  contempt  for  an  assault  upon  A.  Greenhut,  trustee,  in 
Pensacola  (of  the  said  district  court),  and  a  judgment  and  sentence  was  rendered 
against  the  said  W.  0.  O'Neal,  and  he  has  obtained  a  writ  of  error  from  the  United 
States  Supreme  Court  to  reverse  the  judgment  and  sentence  in  the  aforesaid  suit,  a 
citation  directed  to  the  United  States  of  America  citing  and  admonishing  the  United 
States  of  America  to  be  and  appcsar  in  the  United  States  Supreme  Court  at  the  dty  of 
Washington,  District  of  Columbia,  thirty  (90)  days  after  the  date  of  this  dtation, 
which  citation  has  been  duly  served. 

"Now,  the  condition  of  the  above  obligation  is  such  that  if  the  aaidW.  C.  O'Neal 
shall  appear  in  the  United  States  Supreme  Ooort  at  a  term  thereof  to  be  held  in  itte 
city  of  Washington,  District  of  Columbia,  on  the  6th  day  of  Jany.,  A.  D.  1903,  and 
fiom  time  to  time  thereafter- during  said  term,  and  from  term  to  tram  and  from  time 
to  time  until  finally  discharged  therefrom,  and  shall  abide  and  obey  all  orders  made 
by  the  United  States  Supreme  Court  in  said  cause,  and  shall  surrender  himself  in 
execution  of  the  judgment  and  sentence  appealed  rrom  as  said  court  may  direct,  if 
the  judgment  and  sentence  by  the  said  distnct  court  made,  shall  be  affirmed  b]r  uie 
said  United  States  court,  then  the  above  obligation  shall  be  void,  else  to  remain  in 
full  force  and  virtue. 

"W.  C.  O'NaAL. 
"  H.  L.  CoviKGToir. 
"Wm.  J.  Hannah. 


''Taken  and  approved  this  9th  day  of  December,  1902. 

''Chas.  Swatns,  Judge, 

**  Indorsements:  W.  C.  O'Neal  v.  The  United  States  of  America.  Supersedeas  bond. 
Filed  December  9, 1902.    F.  W.  Marsh,  clerk.    Blount  &  Blount,  Pensacola,  Fla." 

Whereupon,  on  the  9th  day  of  December,  A.  D.  1902,  the  following  writ  of  error 
was  isBuea  out  of  the  said  court  and  duly  served  upon  the  defendant  in  error,  to 
wit: 

"  The  UniUd  SUUes  of  America: 

''The  President  of  the  United  States  to  the  honorable  the  jud^  of  the  district 
court  of  the  United  States  for  the  northern  district  of  Florida,  greeting: 

''Because  in  the  record  and  proceedings  as  also  in  the  rendition  of  tne  judgment  of 
a  plea  which  is  in  the  said  district  court  before  you,  between  the  United  states  of 
America  and  W.  C.  O'Neal,  a  manifest  error  hath  happened,  to  thegreat  dami^  of 
the  said  defendant,  W.  C.  O'Neal,  as  by  his  complamt  appears.  We  bein^  willing 
that  error,  if  any  hath  been,  shall  be  duly  corrected,  and  mil  and  speedy  justice  done 
to  the  parties  aforesaid,  in  tnis  behalf,  do  command  you  if  judgment  therein  be  given, 
that  then,  under  your  seal  distinctiy  and  openly  you  send  the  record  and  proceed- 
ings aforesaid,  with  all  things  concerning  the  same,  to  the  Supreme  Court  of  tiie 
United  States,  tosether  with  this  writ,  so  that  vou  have  tbe  same  at  Washington,  in 
the  District  of  Columbia,  on  the  the  6th  day  of  January,  1903,  in  the  said  Supreme 
Court  to  be  then  and  there  held,  that  the  record  and  proceedings  aforesaid  being 
inspected  the  said  Supreme  Court  may  cause  further  to  be  done  therein  to  correct 
that  error,  what  of  rignt  and  according  to  the  customs  and  laws  of  the  United  States 
should  be  done. 

"Witness,  the  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  said  Supreme  Court 
this  9th  day  of  December,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
two. 

"[SBAL.]  F.  W.  Mabsh, 

"CUrk  of  the  Distriet  Oowifcr  the  Nofihem  Dietricl  of  Flonda. 
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''A  trae  copy  of  the  original  as  issued  this  day. 


<• 


F.  W.  Mabsh,  CUrk, 


"(Indorsemente:  W.  C.  O'Neal  v.  The  United  States  of  America.) 
"Writ  of  error,  filed  December  9,  1902.    F.  W.  Marsh,  clerk." 
And  thereafter,  to  wit,  on  the  11th  day  of  June,  A.  D.  1903,  the  following  mandate 
was  received  and  filed  in  the  foregoing  cause,  to  wit: 

**  Unitbd  Statu  ov  Ambbiga,  m.* 

"  The  Ih-esident  of  the  United  States  of  America  to  the  honorable  the  judge  of  the  dutrid 
court  of  the  United  States  for  the  northern  district  of  Florida,  greeting: 

"Whereas  lately  in  the  district  court  of  the  United  States  for  the  northern  district 
of  Florida,  before  you,  in  a  cause  entitled  *In  the  matter  of  the  rule  upon  W.  C. 
O'Neal  to  show  cause  why  he  should  not  be  punished  for  contempt  as  to  the  matters 
and  things  set  forth  in  the  affidavit  of  Adolph  Greenhut,'  wherein  the  order  of  the 
said  district  court,  entered  in  said  cause  on  the  9th  day  of  December,  A.  D.  1902, 
was  against  the  said  W.  G.  O'Neal,  as  by  the  inspection  of  the  transcript  of  the  record 
of  the  said  district  court,  which  was  brought  into  the  Supreme  Court  of  the  Uniteti 
States  by  virtue  of  a  writ  of  error  sued  out  by  W.  0.  O'Neal,  whereon  the  Unit^nl 
States  was  made  the  partv  defendant  in  error,  agreeably  to  the  act  of  Congrees  in 
such  case  made  and  provided,  fully  and  at  large  appears. 

"And  whereas,  in  the  present  term  of  October,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  two,  the  said  cause  came  on  to  be  heard  before  the  said 
Supreme  Court  on  the  said  transcript  of  record,  and  on  a  motion  to  dismiss,  which 
was  aigued  bv  counseL 

"  On  consideration  whereof  it  is  now  here  ordered  and  adjudged  bv  this  court  that 
the  writ  of  error  in  this  cause  be,  and  the  same  is  hereby,  dismissed  for  the  want  of 
jurisdiction.    June  1, 1903. 

"You,  therefore,  are  hereby  commanded  that  such  prooeedings  be  had  in  said 
cause  as,  according  to  right  and  justice  and  the  laws  of  the  United  States,  ought  to 
be  had,  the  said  writ  of  error  notwithstanding. 

"  Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Jostioe  of  the  United  States, 
the  fourth  day  of  June,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  threes 

"Jambb  H.  McKbnnbv, 
"  Clerk  of  the  Supreme  Court  of  the  United  States. 

"(Endorsements:  Supreme  Court  of  the  United  States.  No.  534,  October  term, 
1902.  W.  C.  O'Neal  vs.  The  United  States.  Mandate  filed  June  11,  1903.  F.  W. 
Marsh,  clerk.)" 

And  thereafter,  to  wit,  on  the  12th  day  of  June,  A.  D.  1903,  there  issued  out  of 
the  clerk's  officeof  the  said  court  a  warrant  of  sentence  of  the  said  defendant,  directf^ 
to  the  marshal  of  the  said  district,  which  was  thertuipon  delivered  to  him  and  was  by 
him  executed  and  returned  into  the  said  clerk's  office  with  his  return  indorsed 
thereon,  which  writ,  together  with  the  said  return,  is  in  the  words  and  figures  fol- 
lowing, to  wit: 

"United  States  of  America,  district  court  of  the  United  States,  northern  district  of 

Florida. 

**  The  President  of  the  United  States  to  the  marshal  of  the  United  States  for  the  northern  dis- 
trict of  Florida,  greeting: 

"  Whereas  at  a  session  of  the  district  court  of  the  United  States  for  the  northern 
district  of  Florida,  held  at  the  city  of  Pensaoola,  in  said  district,  on  the  tenth  day  of 
November,  A.  D.  1902,  a  rule  to  snow  cause  why  he  should  not  be  punished  for  con- 
ternpt  of  the  said  court  was  duly  made  and  entered  by  the  said  court  against  W.  C. 
O'Neal  for  making  an  assault  upon  one  Adolph  Green  hut,  who  was  then  and  there, 
at  the  time  of  said  assault,  an  officer  of  said  court,  to  wit,  a  trustee  in  bankruptcy  in 
the  matter  of  the  petition  of  Scarritt  Moreno  to  be  adjudged  a  vohmtary  bankrupt, 
and  then  and  t^ere  cutting,  wounding,  stabbing  the  said  Adolph  Greenhut,  tnistet» 
as  aforesaid,  in  such  a  manner  as  to  prevent  the  said  trustee  froni  attending  to  and 
performing  his  duties  as  trustee  as  aforesaid,  appointed  as  aforesaid  under  the  order 
of  said  court,  and  tiiat  the  said  assault  and  attempt  to  murder  was  committed  by  the 
said  W.  C.  O'Neal,  as  aforesaid,  solely  because  and  for  the  reason  that  the  said 
Adolph  Greenhut,  as  an  officer  of  the  United  States  district  court  in  and  for  the  north- 
em  district  of  Florida,  had  instituted  a  suit,  set  forth  in  an  affidavit  in  said  cause,  and 
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to  interfere  with  and  prevent  the  said  trostee  from  executing  and  performing  his 
duties  as  such  officer  oi  said  court,  and  that  said  W.  0.  O'Neal  did,  by  the  said  mur- 
derous assault,  interfere  with  the  management  of  said  trust  by  the  said  Adolph  Green- 
hut,  trustee  as  aforesaid  of  said  court,  and  did,  for  a  long  period  of  time,  by  reason  of 
the  injuries  inflicted  upon  the  said  trustee  as  aforesaid,  prevent  and  deter  the  said 
trustee  from  performing  the  duties  incumbent  upon  him  as  such  officer,  and  did 
thereby  interfere  with  tne  management  by  said  trustee,  as  such  officer,  of  the  estate 
of  the  said  bankrupt,  which  chaives  were  in  violation  of  the  dignity  and  good  order 
of  the  said  court  and  a  contempt  thereof. 

"And  afterwards,  to  wit,  on  the  9th  day  of  December^  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  two,  the  said  defendant,  W.  0.  O'Neal,  having  been  duly 
served  with  an  order  to  show  cause  why  he  should  not  be  punished  for  the  aJi^ied 
contempt  aforesaid,  which  order  was  made  returnable  before  said  district  court  of  the 
United  States,  was  duly  tried  upon  his  demnrser,  answer,  and  the  evidence  of  the 
witnesses  on  the  charge  aforesaid,  in  said  rule  and  affidavit  preferred,  and  a  finding 
of  guilty  was  duly  rendered  by  the  said  court  against  the  said  d^endant,  W.  C. 
O'Neal. 

''And  afterwards,  on  the  same  day,  our  said  court,  by  reason  of  the  finding  afore- 
said of  the  said  court,  did  duly  sentence  the  said  W.  0.  O'N^  to  be  imprisoned  in 
the  county  jail  of  Escambia  County,  in  the  State  of  Florida,  for  and  durins  the  term 
and  period  of  sixtv  davs,  and  that  he  stand  committed  until  the  terms  of  said  sen- 
tence be  complied  with,  or  until  he  be  discharged  by  due  process  of  law;  the  said 
jail  being  the  place  duly  selected  for  the  imprisonment  of  persons  convicted  of 
offenses  against  the  laws  of  the  United  States  in  the  courts  thereof  in  said  norUiem 
district  of  Florida. 

"And  the  said  W.  0.  O'Neal,  defendant  as  aforesaid,  having  taken  an  appeal  to 
the  Supreme  Court  of  the  United  States  from  the  saia  finding  and  sentence  afore- 
said, and  a  supersedeas  having  been  granted  by  the  said  distnct  court  pending  the 
said  appeal,  and  the  said  app&  having  been  dismissed  b^  the  Supreme  Court  of  the 
United  States,  as  evidencea  by  its  mandate  this  dav  filed  in  the  said  district  court  of 
the  United  States  for  the  northern  district  of  Florioa; 

"Therefore,. in  compliance  with  the  said  sentence  and  of  the  mandate  of  the 
Supreme  Cour£  of  the  united  States,  you,  the  said  marshal  of  the  United  States  for 
the  northern  district  of  Florida,  are  hereby  commanded  to  oonvev  to  the  said  county 
iail  of  Escambia  County,  in  the  State  of  Florida,  at  Pensacola,  the  body  of  the  said 
W.  0.  O'Neal  and  deliver  him  to  the  keeper  thereof. 

"  And  you,  the  said  keeper,  in  the  name  of  the  President  of  the  United  States  of 
America,  are  hereby  commanded  to  receive  the  bod^  of  the  said  W.  0.  O'Neal,  the 
person  aforesaid,  into  vour  custod^^,  and  him,  the  said  W.  0.  O'Neal,  safely  keep  in 
the  said  jail  of  Escambia  County,  in  the  State  of  Florida,  at  Pensacola,  for  the  full 
term  and  period  of  sixty  days  or  until  he  be  discharged  by  due  course  of  law. 

"Herein  &ul  not  at  your  peril;  and  make  due  retmm  of  what  you  shall  do  in  the 
premises  and  of  this  writ. 

"Witness  the  honorable  Charles  Swayne,  United  States  district  judge  for  the 
northern  district  of  Florida,  and  the  seal  of  this  courts  at  ^e  city  of  Pensacola,  in 
said  district,  this  12th  day  of  June,  A.  D.  1903. 

"A  copy. 

"  [ffliAL.]  F.  W.  Mabsh,  Oerh." 


'^In  the  district  court  of  th^  United  States,  northern  district  of  Florida.    In  re  W.  C. 

O'Neal,  contempt  of  court. 

"I  have  to  rexK)rt  to  the  said  court  that  upon  receipt  of  the  warrant  of  sentence,  a 
copy  of  which  is  hereto  annexed,  I  made  diligent  seiurch,  and  have  continued  to  this 
date  to  search  diligently  within  the  said  northern  district  of  Florida,  for  the  said 
defendant,  W.  C.  O^eal,  and  have  been  unable  to  find  Mm  within  the  limits  thereof. 
That  1  have  also  made  oiligent  search  for  H.  L.  Covin^n  and  W.  J.  Hannah,  the 
sureties  on  a  certain  supersedeas  bond,  filed  in  the  said  cause,  for  the  purpose  of 
demanding  of  them  the  surrender  and  production  of  the  body  of  the  said  defendant, 
W.  C.  O'Neal,  and  have  been  unable  to  find  them  or  either  of  them  witJiin  the  said 
northern  district  of  Florida. 

"That  the  said  W.  C.  O'Neal^  and  anyone  on  his  behalf,  have  not  surrendered  the 
body  of  the  said  W.  C.  O'Neal  in  execution  of  the  judgment  and  sentence  evidenced 
in  the  attached  warrant  of  sentence,  and  which  was  appealed  from  by  the  said 
W.  C.  O'Neal,  as  evidenced  by  his  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  sued  out  from  the  distnct  court  aforesaid,  and  in  the  matter  of  which  appeal 
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and  writ  of  error  he  made,  ezecated.  and  caused  to  be  filed  of  record  a  certain  su[)er- 
sedeas  bond,  in  which  the  said  H.  L.  Covinston  and  W.  J.  Hannah  were  sareties, 
conditioned  that  he,  the  said  W.  0.  O'Neal,  Sionld  sorrender  himself  in  execution  of 
said  judgment  and  sentence  appealed  from  as  said  court  may  direct,  and  the  said 
Supreme  Court  having  by  its  mandate  directed  that  the  said  district  court  proceed 
according  to  law,  the  said  writ  of  error  notwithstanding,  and  the  said  conditions  hav- 
ing thereupon  become  operative,  as  appears  from  inspection  of  the  record  in  said 
cause,  the  original  writ  of  warrant  of  sentence  is  hereby  retained  for  further  pro- 
ceedings and  execution  in  the  premises. 
''Dated  this  June  15th,  A.  D.  1903. 

"T.  F.  McGouBiN, 
**U.  &  Marshal,  Narihem  District  of  Florida, 

"By  H.  Wolf, 

'*  Chief  Office  DijnUy. 

"(Endorsed:  In  re  W.  0.  O'Neal,  contempt  of  court.  Special  return  &  report  of 
U.  S.  marshal.    Filed  June  16th,  1903.    F.  W.  Marsh,  ^lerk.) 

"And  afterwards,  to  wit,  on  the  24th  day  of  June,  A.  D.  1903,  the  following  return 
was  made  by  the  marshal  on  the  foregoing  writ: 

' '  Marshal' s  return. 

"Received  the  within  warrant  of  sentence  at  Pensacola,  Fla.,  on  the  12th  dav  of 
June,  A.  D.  1903,  and  executed  the  same  by  taking  the  body  of  W.  0.  O'Neal  into 
my  custody  and  delivering  the  same  to  the  keeper  of  the  Eeounbia  County  Jail  at 
Pensacola,  Fia.,  on  the  24th  day  of  June,  A.  D.  1903,  together  with  a  certified  copy 
of  the  within  warrant  of  sentence. 

"T.  F.  McGoumK, 

"  U.  8.  MarOiaL 

"By  H.  Wolf, 

"C%t^  Qffiee  DepnOy. 
"Entered  and  filed  June  24,  1903. 

"F.  W.  Mabsh,  Oeri." 


Unttbd  States  of  Amxrica,  Norlhem  District  of  Florida: 

I,  F.  W.  Marsh,  clerk  of  the  district  court  of  the  United  States  for  the  northern 
district  of  Florida,  hereby  certify  that  the  foregoing  pages,  numbered  from  1  to  11, 
bo^  inclusive,  and  in  pnnting,  constitute  a  fuU,  true,  and  complete  transcript  of  the 
record  and  proceedings  in  said  court  in  the  matter  of  the  rule  upon  W.  C.  O'Neal  to 
show  cause  why  he  £ould  not  be  punished  for  contempt  of  said  court,  as  the  same 
remains  of  record  and  on  file  in  said  court. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  district^ 
this  28th  day  of  January,  A.  D.  1905. 

[SBAL.]  F.  W.  Mabsh,  CUrk. 

^  Mr.  Manager  Powers.  Mr.  President,  I  now  offer  in  evidence  a  cer- 
tified copy  of  all  the  evidence  which  was  taken  at  the  trial  of  what  is 
known  as  the  '^  O'Neal  case,"  the  first  paper  which  I  have  offered  beinga 
certified  transcript  of  the  record  of  tne  court,  in  which  all  the  papers 
appear.  This  certified  record  which  I  have  in  mv  hand  is  the  evidence 
which  was  offered  at  the  time  of  the  hearing  of  the  contempt  case.  It 
consists  of  all  the  evidence  before  the  court,  and  it  also  includes  the 
opinion  which  was  rendered  by  the  respondent  in  the  O'Neal  case, 
which  is  under  the  twelfth  article  presented  to  the  court 

I  assume  that  some  portion  of  this  evidence  may  not  be  very  material 
to  the  issue,  but  I  will  ask  that  it  be  received  in  evidence  ana  printed, 
as  it  is  already  certified  to  by  the  clerk  of  the  court  as  being  the 
evidence  which  was  offered  at  the  trial.  I  ask  that  it  be  received  and 
printed  without  first  being  read.  With  the  consent  of  the  court,  I 
ask  that  it  be  not  read,  but  go  in  as  evidence  and  be  treated  as  such. 

The  Pbesiding  Offices.  Unless  the  reading  ia  called  for,  that  coarse 
will  be  taken. 
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The  record  referred  to  is  as  follows: 

In  the  United  States  diBtrict  court  northern  distriet  of  Florida,  at  Pensacola.    In  re 

matter  of  contempt  W.  0.  O'Neal. 

This  canee  coming  on  for  a  hearing  before  Judge  Charles  Swayne  on  December  8, 
1902,  the  following  proceedings  were  had: 

Goonsel  for  prosecution  offered  in  evidence  the  petition  of  Scarritt  Moreno,  hereto- 
fore filed  in  this  court,  seeking  to  obtain  the  benefit  of  the  bankruptcy  law,  the  docu- 
ment belonging  to  the  files  of  this  court. 

Counsel  for  respondent  makes  no  objection  to  its  introduction. 

Counsel  for  prosecution  offers  in  evidence  the  order  made  by  the  clerk  of  the  court 
referring  the  petition  which  has  been  offered  in  evidence  to  the  referee. 

Counsel  for  respondent  makes  no  objection  to  its  introduction. 

Counsel  for  prosecution  offers  in  evidence  the  order  made  by  the  referee  adjudicat- 
ing Scarritt  Moreno  a  bankrupt 

Counsel  for  respondent  makes  no  objection  to  its  introduction. 

Counsel  for  prosecution  offers  in  evidence  the  affidavit  made  by  A.  Greenhut,  as 
trustee. 

CouMBKL  FOB  Rbsfondient.  Are  you  ^oing  to  offer  his  appointment  as  trustee? 

CouNSBL  FOB  Pbosbcution.  That  is  his  oath  as  trustee. 

Counsel  fob  Rbbpondbnt.  Was  there  an  appointment? 

Counsel  won  Pbosecution.  There  was  an  order  and  approval  of  the  bond. 

Counsel  fob  Respondent.  Are  you  going  to  offer  those? 

Counsel  fob  Pbosecution.  Yes.  sir. 

Counsel  fob  RESPoin>ENT.  We  nave  no  objection  to  them. 

Counsel  fob  Pbosecution.  I  now  offer  the  bond  of  the  trustee. 

Counsel  fob  Respondent.  We  have  no  objection. 

Counsel  fob  Pbosecution.  I  now  offer  the  petition  of  the  trustee,  filed  on  October 
9,  1902. 

Counsel  fob  Respondent.  We  object  to  this  petition,  may  it  please  the  court.  It  is 
a  petition  of  A.  Greenhut,  trustee,  in  which  he  asks  that  he  be  allowed  to  compensate 
Tunison  &  Loftin  as  attomevs  for  certain  services  rendered  or  to  be  rendered  by 
them  in  the  conduct  of  the  businees  of  this  bankruptcy  estate  and  representation  of 
the  trustee.  I  assume  that  the  purpose  of  this  offer  is  to  get  in  evidence  before  the 
court  the  fact  that  Tunison  &  Loftin  were  engaged  in  the  preparation  of  the  bill  of 
complaint,  whereby  it  is  sought  to  subject  the  property  purchased  by  the  said  Scar- 
ritt Moreno,  the  said  bankrupt,  in  the  name  of  his  wife,  to  the  payment  of  debts 
provable  in  this  bankruptcy  proceeding,  and  for  the  intention  of  following  this  by  a 
gnniinf  of  the  prayer  of  this  petition  so  as  to  show  that  Mr.  Greenhut  at  that  time 
was  actme  under  the  order  of  the  court,  or  if  there  was  no  direct  order  upon  the  rati- 
fication of  the  court  of  the  action  which  he  was  doing.  We  object  to  that  on  the 
nround  that  there  is  no  all^ation  in  the  petition  which  covers  any  such  evidence. 
The  allegation  is  that  he  was  an  officer  of  the  court  and  that  he  was  proceeding 
under  the  advice  of  his  attorney  to  do  this,  and  there  is  absolutely  no  intimation  by 
the  court  that  he  was  then  acting  under  or  by  virtue  of  any  order  of  the  court  If 
this  evidence  be  not  for  that  purpose,  then  it  is  entirely  irrelevant  and  immaterial. 
If  it  be  for  that  purpose  it  is  bolstering  up  a  petition  which  does  not  contain  an 
allegation  of  that  kind. 

Counsel  fob  Pbosecution.  If  ^our  honor  please,  Mr.  Blount  has  properly  supposed 
that  the  offer  of  that  paper  in  evidence  is  for  the  purpose  of  showing  a  ratincation 
by  the  court  of  the  trustee's  action  in  bringing  this  Dill.  It  was  not  necessary  under 
the  law  for  the  trustee  to  secure  ratification  or  such  direction. 

The  Coubt.  This  matter  of  evidence  having  been  ai^ued  on  demurrer,  the  court 
having  seen  and  passed  upon  all  this  matter  uf>on  this  ground,  it  is  hardly  worth 
while  to  take  ui>  the  time  of  the  court  to  argue  it  I  wiu  give  you  an  exception. 
The  court  is  entirely  fiuniliar  with  the  purpose  for  which  they  are  offered. 

Counsel  fob  Respondent.  We  note  an  exception. 

Counsel  fob  Pbosecution.  I  now,  if  your  honor  please,  offer  in  evidence  the  order 
made  bv  the  referee,  in  the  absence  of  your  honor,  upon,  the  petition  that  has  just 
been  offered. 

Counsel  fob  Respondent.  We  object  to  the  introduction  of  this  paper  in  evidence 
upon  the  pround  that  if  it  be  offered  for  the  purpose  of  showing  an  order  of  the  court 
under  which  the  trustee  was  acting  or  a  ratification  of  the  action  of  the  trustee  in 
brindng  this  bill,  it  is  founded  upon  no  allegation  in  the  petition,  and  that  if  it  be 
not  ror  this  purpose  it  is  immaterial  and  irrelevant  to  any  issue  made  in  this  cause. 

The  Coubt.  Tne  court  admits  the  last  two  papers,  because,  in  the  opinion  of  the 
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court,  they  show  that  the  troBtee  in  this  caiise  was  acting  at  the  time  not  onljr  as  an 
officer  of  the  court,  but  tiiat  they  also  show  that  his  action  in  r^rd  to  the  brinsinff 
of  the  suit  in  question,  of  which  the  afSdavit  and  the  answer  both  speak,  was  ramied 
by  those  papers. 

Ck>UMSBL  FOB  Rbbpondknt.  We  note  an  exception  to  the  ruling  of  the  court. 

Thereupon  the  prosecutor  called  Adolph  Greenhut,  who,  being  duly  sworn,  testi- 
fied as  follows,  to  wit: 

Direct  examination  by  B.  G.  TuNisoir,  Esq.: 

Q.  What  is  your  name? — ^A.  Adolph  Greenhut. 

Q.  Where  do  you  reside,  Mr.  Greenhut? — ^A.  Pensaoola,  Fla. 

Q.  What  is  your  age? — ^A.  I  was  61  last  Auj^ist. 

Q.  How  long,  Mr.  Greenhut,  have  you  resided  in  Pensacola? — A.  I  came  here  in 
Juhr,  1886. 

Q.  Before  that  time,  Mr.  Greenhut,  where  did  you  reside? — ^A.  Greenyille»  Ala., 
from  1873  to  1886. 

Q.  What  is  your  business — ^A.  I  am  a  wholesale  grocery  merchant 

Q.  Where?— A.  On  Grovemment  street,  in  this  city. 

Q.  Doing  business  in  what  name? — ^A.  A.  Greenhut  &  Co. 

Q.  Mr.  Greenhut,  were  you  or  are  you  the  trustee  of  the  estate  of  Scarritt  Moreno, 
bankrupt? — A.  I  am,  sir. 

Q.  Do  yon  know  when  you  were  appointed  as  such  trustee,  about  when? — ^A.  I 
think,  as  near  as  I  can  recollect,  in  September.    I  have  forgot  tiie  date. 

Q.  Mr.  Greenhut^  look  at  that  paper,  and  state,  if  you  know,  what  it  is. — ^A.  I 
think  it  is  a  bill  filed  in  the  chancery  court  of  this  county. 

Q.  A  bill  filed  by  you  as  trustee?— A.  Yes,  sir. 

CouNSBL  FOB  PRomcuTioM.  I  offsr  in  eyidenoe,  if  your  honor  please,  the  bill  of 
complaint  in  the  cause  pending  in  the  circuit  court  of  Edcambia  County,  ¥la. ,  between 
Adolph  Greenhut,  trustee  of  uie  estate  of  Scarritt  Moreno,  bankrupt,  complainant, 
9.  Scarritt  Moreno,  Susie  R.  Moreno,  his  wife,  Mansfield  Moreno,  the  American 
National  Bank,  of  Pensaoola,  S.  J.  Forshee,  Alex  McGowin,  jr.,  C.  M.  Covington, 
and  the  Citizens'  National  Bank,  of  Pensacola,  filed  in  the  office  of  the  derk  of  Escam- 
bia County  circuit  court  on  October  18, 1902,  and  I  ask  leave  to  withdraw  the  orig- 
inal bill  and  place  in  lieu  thereof  an  exemplified  copy  thereoL 

CouNSRL  FOB  Rbspondbnt.  Wo  havo  no  objection,  may  it  please  the  court,  to  the 
filing  of  a  certified  copy  in  the  place  of  this,  and  r^illy  have  no  objection  to  the  bill, 
except  that  there  is  no  issue  made  npon  those  facts,  and  that  the  purpose  of  the  bill 
is  set  forth  very  distinctly  in  the  affidavit,  and  it  would  expedite  tne  cause  not  to 
encumber  the  record  with  long  papers  of  this  kind.  We  state  that  we  admit  in  part 
and  presume  in  part  that  it  was  true,  so  that  it  made  no  issue  whatever  upon  it. 

TheCooBT.  It  will  be  admitted. 

Q.  Mr.  Greenhut»  do  vou  know  what  day  of  the  week  the  bill  that  has  just  been 
offered  in  evidence  was  nled  and  the  suit  commenced? — ^A.  I  think  it  was  on  the  18th 
dav  of  October,  1902. 

Q.  Do  you  know  what  day  of  the  week  that  was? — A.  On  Saturday. 

Q.  Do  you  know  what  time  of  day  on  Saturday  that  bill  was.  filed? — A.  I  do  not 
know  the  exact  hour:  no,  sir;  I  could  not  tell  that 

Q.  Mr.  Greenhut,  oy  whose  advice  was  that  bill  which  has  been  offered  in  evi- 
dence filed?— A.  My  attorney,  sir. 

Q.  Who  was  your  attorney? — ^A.  B.  0.  Tunison. 

Q.  Mr.  Tunison  did  you  say?    Do  you  know  W.  C.  O'Neal? — A.  I  do,  sir. 

Q.  How  long  have  you  known  him? — ^A.  Possibly  a  month  or  two  before  October 
two  years. 

Q.  Before  the  past  October  two  yeare(7 — ^A.  Yes,  sir. 

Q.  Do  vou  know  whether  or  not  he  occupies  or  at  the  time  of  the  filing  of  this  bill 
whether  he  did  occupy  any  position  with  the  American  National  Bank? — A.  He  was 
president  of  the  Amencan  National  Bank. 

Q.  Was  he  president  at  that  time? — A.  I  think  so. 

Q.  Did  you  see  Mr.  O'Neal  on  the  Monday  following  the  commencement  of  this 
suit? — ^A.  Yes,  sir. 

Q.  At  what  time  of  day,  Mr.  Greenhut,  did  you  see  him? — ^A.  A  little  after  9 
o'clock  in  the  morning. 

•  Q.  Where  did  you  see  him? — A.  I  think  I  seen  him  coming  out  of  what  we  call 
the  ''bucket  shop"  and  coming  down  the  street. 

Q.  Coming  out  of A.  I  think  he  was  just  coming  out  of  there,  and  I  seen  him 

coming  down  the  street  from  that  direction. 

Q.  The  bucket  shop  you  say? — A.  The  stock  exchange. 

Q.  That  is  on  what  street? — A.  Government  street 
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Q.  West  of  your  store,  is  it  not? — A.  Yes,  sir. 

Q.  Where  were  you  at  that  time? — A.  At  mv  store,  Rtanding  in  front  of  the  store. 
Q.  With  whom?— A,  A.  Lischkoff. 

Q.  Did  you  only  see  Mr.  O'Neal  there  at  the  bucket  shop  or  the  exchange? — A. 

There  may  have  been  some  other  people  on  the  street,  but  1  do  not  recollect  them. 

(}.  Did  you  see  him  after  seeing  nim  at  the  bucket  shop? — A.  He  came  down  the 

I  first  saw  him  coming  out  of  there  and  he  came  down  the  street  toward  my 

office. 

..Ir.  Greenhut,  at  that  time  did  you  have  a  coat  and  vest  on? — ^A.  I  had  no  coat 

Uli. 

Q.  You  had  on  a  vest?— A.  Yes,  sir. 

Q.  You  were  in  your  shirt  sleeves,  were  you? — A.  Yes,  sir, 

Q.  Did  Mr.  O'Neal  come  down  the  street  toward  your  store? — ^A.  He  came  toward 
me. 

Q.  And  where  were  you  at  that  time? — A.  I  was  standing  right  in  front  of  my 
store  next  to  A.  Lischkoff.  For  instance,  this  is  the  post;  he  was  standing  outside 
and  I  was  standing  right  next  to  him. 

Q.  Right  in  vour  doorway? — A.  Not  in  the  doorway.    We  were  just  sidewasrs. 

Q.  Did  Mr.  O'Neal  speak  to  you  at  that  time?— A.  He  addressed  me. 

Q.  What  did  he  do? — ^A.  Said  he  would  like  to  sp^ik  to  me  when  I  was  through. 

Q.  What  reply  did  you  make  to  Mm? — A.  I  told  him  I  was  through. 

Q.  What  was  then  done? — A.  Mr.  IJschkoff  passed  off  and  I  went  in  the  office, 
facing  the  desk  with  my  back  toward  the  west,  and  he  standing  right  in  front  of  me. 

Q.  How  hr  from  the  office  door  did  you  go? — A.  I  do  not  know;  I  expect  it  was 
four  or  five  feet,  possibly  six;  not  exceeding  six  feet 

Q.  Yon  were  standing  there  next  to  the  desk,  you  say? — A.  Near  the  desk.  There 
was  a  desk,  then  a  safe,  and  I  was  standing  right  along  there,  right  in  front  of  the 
desk. 

Q.  With  your  back  toward  the  desk  and  the  safe  that  was  on  the  westerly  side  of 
your  office? — A.  Yes,  sir. 

Q.  What  did  Mr.  O'Neal  do? — A.  Standing  right  in  front  of  me,  and  he  says,  "  I 
see  you  brought  the  American  National  Bank  into  that  suit" 

Q.  What  suit? — A.  The  Morenos.  That  is  the  only  suit  that  was  mentioned. 
I  says,  ''  Yes;  the  Citizens'  National  Bank  is  in  there,  too."  He  savs,  '*  Well,  I  do 
not  care  anything  about  that"  He  says,  ''Why  did  you  do  that?"  I  says,  "My 
counsel  says  it  was  necessary."  He  says,  "Well,  don't  you  know  I  offered  yon 
that  property?"  I  says,  "Yes."  He  savs,  "Well,  don't  you  know  these  parties 
paid  for  it?"  and  I  says,  "I  do  not  know." 

Q.  What  then,  Mr.  Greenhut? — A.  He  SAyn,  "Yon  are  no  gentleman."  I  says, 
"Mr.  O'Neal,  I  am  as  much  of  a  gentlenmn  as  vou  are.*' 

Q.  Just  state  after  that  what  took  place?— A.  He  hesitated  there  a  little,  and  I 
thought  he  had  started,  and  he  says,  ''Well,  we  will  settle  that,"  and  he  was  then 
passing  out,  st&rting  out  of  the  west  side.  I  was  on  the  other  side,  and  just  as  he 
got  about  to  the  door  he  wheeled  with  a  knife.  He  had  a  knife  in  his  hands  or  his 
pocket,  and  just  wheeled  around  and  lunged  at  me.  I  was  perfectly  horror-struck, 
and  tried  to  grab  it,  and  he  grabbed  around  me  and  stabbed  me  twice  in  here  and  in 
there  and  in  there,  and  he  dragged  me  out  toward  the  street  He  had  perfect  con- 
trol of  me.  I  was  so  horror-struck  from  loss  of  blood  and  from  the  idea  of  being 
cut  up. 

Q.  Will  you  just  show  the  court  that  first  cut? 

Witnees  thereupon  exhibits  to  the  court  the  first  cat 

Q.  Where  was  the  next  cat,  Mr.  Greenhut? — ^A.  I  oonld  not  possibly  say,  because 
I  was  at  such  a  loss 

Q.  What  other  cut  did  he  inflict  upon  you? — ^A.  A  cat  right  in  my  arm,  two  in 
my  body,  and  in  my  right  hand. 

Q.  What  part  of  the  hody  was  the  two  cate(7— A.  Right  here. 

Q.  Mr.  Greenhut,  what  is  that  [exhibiting  bundle  to  the  witness]? — A.  That  is  the 
vest  I  had  on. 

Q.  What  is  that,  Mr.  Greenhut  [exhibiting  to  the  witness  another  bundle]? — A. 
That  is  a  cut. 

Q.  And  what  is  that  coloi^ — A.  That  is  blood. 

'  Q.  This  is  what  [exhibiting  to  witness  another  bundle]? — A.  That  is  the  shirt  I 
had  on. 

Q.  And  what  is  this?— A.  That  is  a  cut 

Q.  Mr.  Greenhut,  where  did  you  keep  the  books,  papers,  etc,  relative  to  your 
trusteeship? — A.  They  were  in  a  separate  safe  in  my  office. 

Q.  At  the  same  office  where  Mr.  O'Neal  visited?— A.  Yes,  flir. 
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Q.  Mr.  Greenhuty  did  the  conduct  of  Mr.  O'Neal  in  any  way  interfere  with  your 
management  of  the  Moreno  estate^ — A.  I  certunly  think  it  did,  becanse  I  have  not 
been  able  to  do  anything  for  aeveral  weeks  afterwards,  for  1  was  in  bed. 

Q.  Was  there  any  wonc  that  yon  were— anything  to  be  done  by  you  aa  trustee  that 
you  were  advised  shortly  before  the  cutting  it  was  necessary  for  you  to  do  pretty 
soon?— ^A.  Settle  matters  up;  wanted  to  make  a  report  to  the  referee  what  we  had 
done.  We  learned  that  there  was  some  thousands  of  feet  of  lumber  at  Bagdad  at 
Simpson  &  Co.,  which  we  thought  as  trustee  I  was  entitled  to,  and  contemplated 
taking,  and  wanted  to  proceed  to  seeing  about  the  household  fixtures  and  furniture 
of  Scfurritt  Moreno.  We  discovered  some  land  that  Scarritt  Moreno  had  boueht  that 
was  under  mortgage  and  wanted  to  sell  some  rights  and  interest  that  he  might  have 
in  the  Moreno  mifl  down  here. 

Q.  Have  vou  been  able  since  the  attack  on  you  made  by  Mr.  O'Neal  to  attend  to 
any  of  this  DusineB^ — ^A.  I  have  not  attended  to  no  business  at  all  for  two  or  three 
weeks,  and  since  tliat  time  I  am  so  unnerved  I  do  not  do  anything  except  a  little 
clerical  work. 

Q.  Did  you  have  any  medical  attendance? — ^A.  Yes,  sir. 

Q.  Or  attention? — A.  Yes,  sir. 

Q.  From  whom?— A.  Dr.  F.  G.  Renshaw. 

Cross-examination  by  W.  A.  Blount,  Esq.: 

We  move  to  strike  out  from  this  testimony  that  p<>rtion  which  relates  to  the  busi- 
ness of  the  trust  that  Mr.  Greenhut  was  then  carrying  on,  and  as  to  any  prevention 
of  him  from  carrying  on  that  business  except  so  far  as  the  particular  biU  filed  against 
Scarritt  Moreno  and  the  American  National  Bank  is  concerned^  upon  the  ground 
that  there  is  no  showinff  in  the  evidence  that  any  act  or  obstruction  of  the  adminis- 
tration of  justice  done  by  Mr.  O'Neal  was  done  in  the  presence  of  the  court  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  and  upon  the  further  ground 
that  the  work  which  Mr.  Greenhut  testifies  to  is  not  testified  to  have  been  done 
under  any  mandate,  order,  rule,  process,  or  command  of  this  court,  and  therefore 
that  Mr.  O'Neal  was  not  in  disobedience  of  or  obstructing  any  such  order,  rule,  com- 
mand, mandate,  or  process  of  the  court. 

Counsel  fob  Pbosecution.  That  is  the  same  question  that  you  have  passed  upon 
in  the  demurrer  and  was  overruled. 

The  Court.  It  is  a  broader  question,  but  the  court  thinks  that  it  is  all  admissible 
under  the  all^ations  of  the  affidavit  and  under  the  several  features  which  is  in  the 
answer.    I  wiu  give  you  an  exception. 

Counsel  for  responaent  noted  exception  to  the  ruling  of  the  court 

Q.  You  say  that  this  matter  occuired  about  9  o'clock  in  the  morning  of  October 
20?— A.  After  9  o'clock. 

Q.  Your  office,  your  store  door,  is  on  the  East  Government  street,  is  it  not? — A. 
Yes,  sir. 

Q.  On  the  north  side? — A.  Yes,  sir. 

Q.  Is  that  or  not  in  the  line  of  the  ^ath  that  would  be  pursued  by  Mr.  O'Neal  in 
coming  from  the  stock  exchange  to  this  office? — A.  Very  often  he  comes  that  way. 

Q.  So  that  that  morning  he  was  pursuing  a  frequent  route  used  by  him? — A.  I 
suppose  so.    Sometimes  I  have  seen  him  come  that  way  and  seen  him  go  another. 

Q.  Now,  your  bill  had  been  filed,  I  believe  you  stated,  on  October  18? — A.  Yes, 
sir;  I  think  so. 

Q.  And  that  was  on  October  20?— A.  Yes,  sir. 

Q.  When  Mr.  O'Neal  spoke  to  you,  at  the  door  of  your  store,  did  he  say  anything 
further  than  that  he  wanted  to  see  you  when  you  were  at  leisure? — A.  That  is  what 
he  said. 

Q.  And  you  told  him,  in  effect,  that  you  were  at  leisure  at  that  time?— A.  Yes,  sir. 

Q.  And  yon  went  into  your  office? — A.  Yes,  sir. 

Q.  During  that  conversation  in  your  office  was  there  any  other  subject  of  conver- 
sation except  the  fact  that  you  had  brought  this  bill  against  Scarritt  Moreno  and 
others  involving  the  American  National  Bank  ? — A.  Nothing  except  what  I  stated. 

Q.  Was  there  anything  said  to  you  about  an  indebtedness  which  the  American 
National  Bank  claimed  against  you  oecause  of  your  indorsement  of  a  note  of  Scarritt 
Moreno — an  acceptance  of  Moreno's? — A.  Not  a  single  word. 

Q.  Now,  then,  as  I  recollect,  according  to  your  testimony  the  last  words  that  passed 


the  words  that  I  have  mentioned.?— A.  He  hesitated  possibly  a  second  or  two. 
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Q.  So  that  there  were  no  words  or  other  conversation  intervening  between  what 
yon  and  he  said? — A.  None  that  I  recollect. 

Q.  And  then,  after  that,  he  started  to  go  oat  of  the  door? — ^A.  He  did  not  go  oat. 

Q.  He  started  to  go  out,  I  said. — ^A.  Yes,  sir. 

Q.  And  yon  followed  on  behind  him? — ^A.  No,  sir;  I  didn't 

Q.  What  did  you  do? — A.  I  crossed  over  to  the  other  side. 

Q.  What  is  it  you  did,  Mr.  Gre^ihut? — ^A.  He  started  toward  the  right-hand  side 
t)f  the  door,  and  I  started  out  slowly  on  the  other  side.    I  didn't  even  go  out  at  all. 

Q.  The  right-hand  side  of  the  door;  in  which  direction  were  yon  going  when  you 
started  to  so  out? — ^A.  Toward  the  south. 

Q.  In  wnich  direction  was  he  goine? — A.  He  was  going  toward  the  south  also,  and 
I  crossed  over  slowly,  going  to  the  lett  of  the  door  facing  the  street 

Q.  You  and  he  were  going  both  toward  the  same  door.  Do  I  understand  that  he  was 
going  to  the  right  side  of  the  door  and  you  to  the  left  side  of  the  door? — ^A.  Yes,  sir. 

Q.  Both  TOing  south? — A.  Ves,  sir. 

Q.  Well  now  tax  had  you  proceeded  when  he  turned  upon  you,  as  you  said? — 
A.  Only  a  few  feet 

Q.  You  had  been  back  into  the  office,  as  I  understand  you  to  say,  some  6  or  7 
feet? — A.  Yes,  sir;  about  that— that  is,  from  the  door,  not  back  in  the  office. 

Q.  Did  you  not  strike  Mr.  O'Neal?— A.  No,  sir. 

Q.  At  no  time? — ^A.  No,  sir. 

Q.  Did  you  or  not  offer  to  strike  him? — A.  No,  sir. 

Q.  You  say,  Mr.  Greenhut,  that  at  that  time  you  had  in  view  the  doing  of  certain 
things  for  the  trust? — ^A.  Yes,  sir. 

Q.  Involving  amongsome  other  things  the  sale  of  an  interest  in  the  Jordan  & 
Broenaham  mill?— A.   i  es.  sir. 

Q.  Was  that  completed  before  you  were  hurt? — ^A.  I  do  not  think  it  was. 

Q.  It  was  completed  afterwards,  was  it  not? — A.  I  think  I  done  some  work 

Q.  Was  it  completed  by  you  or  by  your  counsel? — A.  By  my  counsel. 

Q.  So  that  you  were  not  obstructed  in  that  particular? — A.  I  had  partly  agreed  on 
the  prices  that  he  could  get  for  it,  and  I  think  it  was  afterwards  consummated. 

Q.  Was  there  anything  that  was  obstructed,  to  your  knowledge,  by  the  fact  that 
you  were  injured  by  this  affray? — A.  I  was  not  able  to  do  anything  until  I  got  up, 
and  in  the  meantime  there  had  been  a  sale  of  an  interest  in  the  Jordan  &  Brosnaham 
mill  property  that  I  could  not  attend  to,  and  a  sale  of  some  timber  had  to  be  arranged 
for,  and  1  could  not  consult  with  my  attorneys  about  the  suit. 

Q.  Has  not,  as  a  matter  of  fact,  during  the  time  that  you  say  you  have  been  unable 
to  do  anything  all  of  the  steps  that  you  speak  of  been  done  with  reference  to  endeavor- 
ing to  get  at  tne  furniture  and  fixtures  of  Mr.  Moreno? — A.  No.t  during  my  sickness 
that  I  know  of,  but  possibly  since.  I  do  not  think  it  was  done  during  tne  time  I 
was  laid  up. 

Q.  Have  yoa  done  anvthing  yourself  about  it;  has  it  not  all  been  done  by  your 
counsel? — ^A.  That  was  aone  by  my  counsel,  but  with  my  consent;  we  have  consulted 
together. 

Q.  It  was  simply  a  question  of  consultation? — ^A.  I  do  not  think  it  was  necessary 
for  me  to  do  it;  I  trust  him  in  all  things. 

Q.  Mr.  Greenhut,  do  you  know  whether  Mr.  O'Neal  knew  at  the  time  that  this 
occurrence  took  place  that  you  had  in  your  safe  in  your  store  any  of  the  books  and 
paners  appertaimng  to  your  office  as  trustee? — ^A.  I  could  not  tell  what  he  knew. 

Q.  You  do  not  know? — A.  No. 

Q.  Do  you  know  whether  Mr.  O'Neal  knew  at  the  time  that  you  had  any  author- 
ity or  ratification  from  this  court  or  its  referee  of  his  filing  this  biU  against  Scarritt 
Moreno? — A.  That  he  knew  of  that? 

Q.  Yes,  sir. — ^A.  I  could  not  swear  that  he  knew  it 

Q.  Did  you  not  tell  him  at  that  time  that  you  were  acting  under  any  order  of  the 
court  or  any  authority  of  the  court? — A.  I  told  him  tiiat  morning. 

Q.  Yes,  sir. — A.  I  told  him  that  I  was  acting  under  the  advice  of  counsel. 

Q.  So  you  did  not  tell  him  that  you  had  any  authority  from  the  court  to  do  it? — 
A.  I  did  not  think  it  was  necessary  to  do  that 

Redirect  examination  by  B.  G.  Tunison,  Esq.: 

Q.  Mr.  Greenhut  did  you  see  Mr.  O'Neal  at  any  time  between  the  time  that  the 
suit  was  commenced  in  the  circuit  court  and  the  time  when  the  assault  was  made? — 
A.  What  suit  do  you  refer  to? 

Q.  The  suit  that  was  commenced  in  the  circuit  court  against  Scarritt  Moreno  and 
others. — ^A.  No,  sir;  not  imtil  that  morning. 
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*  Q.  That  was  the  first  time  yoa  saw  him  between  the  time  of  the  filing  of  that 
Boit? A.  Yea,  sir. 

Q.  Or  after  the  filing  of  the  suit?— A.  Tea,  air. 

Q.  That  la  all. 

Thereupon  F.  G.  Renbhaw  waa  called  npon  behalf  of  the  proeecutiony  and  being 
duly  Bwom,  testified  aa  follows: 

Direct  examination  by  B.  G.  Tdnibon,  Eaq.: 

Q.  Your  name  is  Dr.  Frank  G.  Benshaw? — A.  Yes,  sir. 

Q.  You  are  a  practiciliff  physician  in  Pensaoola? — A.  Yes,  air. 

Q.  Doctor,  were  yoa  called  in  professionally  to  attend  to  Mr.  Greenhut  onoraboat 
the  20th  day  of  October  last? — A.  I  was. 

Q.  Where  waa  Mr.  Greenhnt  at  that  time? — A.  I  first  saw  him  at  Cushman's  drug 
store. 

Q.  In  Cushman's  drug  store? — A.  Yes,  sir. 

Q.  Oushman's  drug  store  adjoins  Mr.  Greenhut's  store  immediately  on  the  west 
side,  does  it  not? — A.  It  does. 

Q.  For  what  were  you  called  upon  to  attend  him? — A.  For  cuts,  injuries. 

Q.  State,  Doctor,  the  character  of  those  cuts  and  injuries. — ^A.  They  were  incised 
wounds;  wounds  made  with  a  sharp  instrument — a  knife. 

Q.  Where  were  they  located? — ^A.  One  was  over  the  left  cheek. 

Q.  Extending  from  what  point  to  what  point?— A.  From  behind  the  ear  to  the 
inner  comer  of  the  mouth. 

Q.  Did  that  cut  his  ear  also? — ^A.  Yes,  sir. 

Q.  Did  it  cut  the  lower  lobe  bf  his  ear  off? — ^A.  Partially. 

Q.  You  sewed  up  that  ear?—- A.  I  did. 

Q.  And  sewed  up  the  wound  on  the  left  cheek? — A.  I  did. 

Q.  What  other  wounds  or  cuts,  Doctor,  did  you  see? — A.  He  had  a  trian^lar- 
shaped  cut  or  stab— combination  stab  and  incised  wound — above  the  left  elbow  joint; 
then  the  lower  maigin  ribe  on  the  left  aide,  a  very  superficial  wound  incised  about  2 
inches  possiblv  in  length. 

Q.  What  else? — A.  There  waa  another  injury  between  the  thumb  and  index 
finger — the  web  of  the  hand. 

Q.  Which  hand?— A.  The  right  hand,  I  thmk. 

Q.  Waa  there  any  other? — A.  I  do  not  remember  of  any  other. 

Q.  Was  there  not  one  on  the  left  side  of  the  back  that  you  have  not  described? — 
A.  I  mentioned  the  one  under  the  lower  ribs. 

Q.  Well,  what  portion  of  the  body? — ^A.  I  think  it  was  on  the  left  side. 

By  Mr.  Bloukt: 
Q.  That  was  the  superficial  one  you  apoke  of? — ^A.  Yea,  air. 

By  Mr.  Tcjnison: 

Q.  Not  on  the  back? — A.  I  can  not  sav  positively.    I  have  mentioned  four. 
Q.  What  portion  of  the  left  side  was  tne  wound?— A.  Well,  on  the  left 
Q.  Well,  on  what  portion  of  the  side? — A.  About  the  lower  liba. 
Q.  Right  directly  on  the  side,  or  was  it  or  not  toward  the  back? — ^A.  It  waa  on  the 
side  posteriorly  slightly,  I  believe. 
No  questions  by  respondent. 

Thereupon  the  prosecution  called  F.  0.  Bbxmt,  who,  being  duly  awom,  testified  aa 
follows: 

Direct  examination  by  B.  C.  Tukibon,  Esq. : 

Q.  Mr.  Brent,  where  do  ]^ou  reside? — ^A.  Pensacola. 

Q.  Are  you  acquainted  with  Mr.  A.  Greenhut? — A.  I  am. 

Q.  Are  you  acquainted  with  his  reputation  for  peace  and  quiet? 

(Counsel  for  respondent  objects  to  ouestion  upon  the  ground  that  his  character  for 
peace  and  quiet  can  not  be  put  in  eviaence  until  it  is  attacked. ) 

Counsel  for  Prosecution.  If  your  honor  please,  as  we  understand  it  the  answer 
in  this  case  chaiges  acts  on  the  part  of  the  prosecutor  that  in  our  judgment  do  attack 
his  character  for  peace  and  quiet. 

The  Court.  I  understand  that  to  be  the  character  of  the  defendant's  defense  is 
that  he  was  attacked  by  a  strongjer  and  more  powerful  man,  and  one  of  his  excuses 
set  up  in  his  defense.    The  question  is  whether  it  wi  II  be  offered  at  this  time  or  later. 

Counsel  for  Respondent.  It  does  not  make  any  difference  now  whether  it  is  to 
be  offered  now  or  later.    I  had  just  aa  leave  take  my  exception  now.    We  make 
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another  objection  to  this  testimony,  may  it  please  the  court,  upon  the  ground  that 
there  is  no  issue  made  of  the  general  character  of  Mr.  Greenhnt  for  peace  and  quiet, 
and  that  character  of  any  kind  can  not  be  offered  in  evidence  unless  it  has  oeen 
attacked  or  impeached  by  the  opposing  side.  We  understand  that  your  honor  over- 
rules it  and  we  save  the  exception. 

Counsel  for  Prosbcution.  For  the  purpose  of  saving  time  Mr.  Blount  consents, 
subject,  of  course,  to  this  exception  to  your  honor's  ruling,  as  in  this  witness,  that  the 
other  character  witnesses  who  have  been  summoned  here  will  testify  that  they  each 
know  the  reputation  of  Mr.  Greenhut  for  peace  and  (quietude,  and  that  they  would 
testify  to  the  same  and  will  testify  that  his  reputation  is  that  of  a  peaceable  and  quiet 
citizen. 

Those  witnesses  are:  F.  G.  Brent,  W.  J.  Forbes,  Rev.  P.  H.  Whaley,  William  E. 
Anderson,  L.  H.  Green,  John  W.  Frater,  Jacob  Kryger,  Boykin  Jones,  and  William 
Fisher. 

Proeecntion  rests. 

Thereupon  the  respondent,  W.  0.  O'Neal,  was  duly  sworn,  and  testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  You  are  the  W.  0.  O'Neal  against  whom  this  proceeding  has  been  taken? — 
A.  Yes,  sir. 

Q.  Mr.  O'Neal,  will  you  please  state  to  the  court  the  circumstances  attending— not 
leacbng  up.  to  at  that  time — ^but  the  circumstances  attending  the  affray  between  you 
and  1^.  A.  Greenhut?  Where  had  you  been;  [where]  were  you  coming  from  that 
mominfij? — ^A.  I  was  coming  from  home. 

Q.  where  did  yon  stop  on  East  Government  street? — A.  I  stopped  there  in  front 
of  Mr.  Greenhuf  s  place  of  business. 

Q.  He  spoke  of  your  stopping  in  front  of  the  bucket  shop.  What  place  was  that? — 
A.  I  do  not  remember  whether  I  stopped  there' or  not.  I  might  nave  done  it — at 
the  Pensacola  Stock  Exchange. 

Q.  For  what  purpose  did  you  stop? — ^A.  I  stopped  there  to  see  the  quotations  <m 
cotton. 

Q.  Now,  then,  you  proceeded  until  you  came  to  Mr.  Greenhut's,  did  you? — ^A. 
Yes,  sir. 

Q.  Then  state  what  occurred— exactly  what  occurred  thereafter,  anything  and 
evervthing  from  the  moment  that  you  addressed  him  until  the  time  that  you  were 
finally  taken  apart — A.  I  passed  down  the  street,  and  I  saw  Mr.  Greenhut  and  Mr. 
Lischkonff  talking.  I  spoke  to  both.  I  says,  ''Good  morning."  and  I  says,  "Mr. 
Greenhut,  I  would  like  to  see  you  when  vou  are  at  leisure,"  and  Mr.  Greenhut  said, 
"I  am  at  leisure  now,"  and  I  says  to  Mr.  Greenhut,  ''Don't  let  me  interrupt  yon; 
any  time  durins  or  started  to  turn  to  go  back  up  the  street  toward  his  place  of  business, 
and  "Mlt.  Greenhut  says,  "  Come  in."  He  stepped  back  into  the  back  part  of  his  office 
there  and  I  went  on  (in),  and  I  asked  him  wny  he  had  sued  us.  He  says,  "  Well, 
I  do  not  know  anything  about  it;  you  will  have  to  see  my  lawyer  about  it"  I  says, 
"Mr.  Greenhut,  I  think  you  do  know  something  about  it.  I  think  you  were  a  director 
of  the  American  National  Bank  when  this  paper  that  I  am  sued  on  was  sold  and 
transferred,"  and  I  says,  "  We  did  not  sue  you  wnen  we  had  to  sue  you  without  seeine 
you  about  it  or  without  talking  to  you  about  it.  We  did  everything  we  could  to  avoid 
the  suit;  we  did  everything  we  could  to  get  a  settlement  of  that  before  we  sued  >[ou," 
and  I  talked  on  with  him  regarding  this  matter  in  that  way,  and  I  reminded  him  of 
the  fact  that  Mr.  Eagan  had  tried  to  get  a  settlement  with  him  before  we  sued  him 
on  the  $1,500  debt,  and  I  found  out  after  talking  with  him  it  seemed  it  was  impossi- 
ble to  get  a  settlement  with  him  that  way,  and  Isavs  to  him— I  finally  told  him  that 
I  thought  that  if  he  had  been  a  gentleman  he  would  not  have  done  it,  and  he  said, 
"I  am  as  much  a  gentleman  as  you  are" — being  a  director  in  the  bank  and  refusing 
to  pay  a  paper  ana  lettins  us  sue  him  on  it,  and  he  says  he  was  as  much  of  a  gentle- 
man as  I  am.  I  says,  "Mr.  Greenhut,  I  won't  dispute  that  with  you  on  that  point. 
I  do  not  want  any  trouble  wi^  you,"  and  when  I  said  that  to  him,  why,  he  made  a 
motion  that  way,  like  he  would  strike  me  with  his  fist,  and  says,  "If  vou  fool  with  me  I 
will  do  you  up  heise,"  and  I  says,  "No,  I  reckon  not,"  and  I  stood  there  for  a  moment 
hesitating,  and  I  tiuned  to  go  out.  He  come  on  following  me  and  he  said  something  to 
me.  I  do  not  know  what  he  said,  and  when  he  said  that  I  told  him  that  he  lied  to  me 
about  the  Moreno  paper,  and  as  I  told  him  that  I  turned  aroxmd,  and  Mr.  Greenhut  he 
struck  me  here,  and  I  struck  him  with  my  left  fist,  and  then  I  shoved  him  off,  and 
when  I  shoved  him  back  he  kind  of  stumbled  back  like — ^he  looked  to  me  like  he 
almost  fell  down;  then  he  came  forward  at  me  and  I  pulled  out  mv  knife  and  cat 
him,  and  we  fought  on  out  on  the  street  there,  and  I  made  several  lunges  for  him 
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and  he  hit  me  Beveial  licks  with  his  fist,  and  finally  he  causht  hold  of  my  aim  here 
with  his  right  hand,  and  after  he  caught  mv  arms  I  reached  around  and  caught  hold 
of  his  other  arm  out  in  the  streets,  and  then  I  holloed  to  old  man  Hyer  to  oome 
there  and  get  him 

Q.  Which  old  man  Hyer  was  that?— A.  Mr.  Hyer,  of  the  firm  of  J.  E.  Btillman  A. 
Ck>. 

Q.  Copartner  with  J.  £.  Stillman  &  Co.? — ^A.  Yes,  sir. 

Q.  Now,  Mr.  O'Neal,  during  this  conversation  in  the  back  of  the  office  you  say 
that  yon  talked  to  him  about  having  brought  this  suit  and  about  his  conduct  in  not 
paying  the  Moreno  acceptance? — ^A.  Yes,  sir. 

Q.  State  to  the  court  what  you  mean  by  the  Moreno  acceptance. — ^A.  The  Moreno 
acceptance  is  a  |1,600  aooeptaiice  which  was  accepted  by  Baars,  Dnnwody  &  Ck>.,  and 
indorsed  by  Scarritt  Moreno  and  A.  Greenhut 

Q.  Had  that  been  due  for  any  length  of  time?— A.  Yes,  sir;  it  had  been  past  due 
several  months. 

Q.  Had  you  requested  Mr.  Greenhut  to  pay  it?— A.  Yes,  sir. 

Q.  Did  he  pay  it?— A.  No,  sir. 

Q.  What  course  had  ]rou  taken  with  reference  to  procuring  pajrment  from  him? — 
A.  We  brought  suit  against  him. 

Q.  Was  tmit  suit  then  pending^— A.  Yes,  sir. 

Q.  Is  it  still  pending?— A.  Yes,  sir. 

Q.  And  as  I  understand,  the  subject-matter  of  your  conversation  in  the  back  jpart 
of  the  office  was  relating  to  both  these  suits — ^this  suit  which  he  had  brought  agamst 
the  bank  in  connection  with  the  subjection  of  Scarritt  Moreno's  property  and  also  the 
suit  the  bank  had  brought  a^;ainst  hmi  to  recover  on  this  $1,500  acceptance? — ^A.  Yes, 
sir;  we  talked  about  both  suits. 

The  CouBT.  When  was  the  suit  against  Mr.  Greenhut  commenced? 

CouNSDi  FOB  Rbspondbmt.  A  mouth  or  two  before. 

Counsel  fob  Pbosbcutiom.  A  plea  was  filed  on  the  rule  day  in  October;  the  6th 
day  of  October. 

Q.  Then,  as  I  understand,  after  discussing  these  matters  you  told  him  that  he 
would  not  have  done  as  he  had  done  with  iwerence  to  them  if  he  had  been  a  gentle- 
man?— ^A.  Yes,  sir;  I  told  him  that. 

Q.  And  he  answered  that  he  was  as  much  of  a  gentieman  as  vou  are?— A.  Yes,  sir. 

Q.  And  then  ^ou  hesitated  a  moment  and  turned  off? — ^A.  Yes,  sir. 

Q.  Did  anything  occur  after  that  before  you  saw  him  in  the  attitude  that  you  say 
of  striking  at  you — ^I  mean  before  you  said  to  him  that  he  had  lied  to  vou  about  the 
Moreno  acceptance? — ^A.  He  said  something  to  me  just  as  I  turned.  I  do  not  remem- 
ber what  he  said:  he  spoke  to  me  just  as  I  turned.  When  he  spoke  he  was  right 
near  to  me,  and  I  turned  then 

Q.  He  spoke  to  ^ou  and  you  turned?— A.  Yes.  sir. 

Q.  And  said  to  mm  as  you  turned  that  he  had  lied  about  the  Moreno  acceptance?- 
A.  Yes,  sir. 

Q.  And  then  he  struck  you  and  you  struck  him  back? — A.  Yes,  sir. 

Q.  And  he  advanced  to  strike  you  again? — ^A.  Yes,  sir. 

Q.  And  you  drew  your  knife  and  used  it;  is  that  what  I  understand? — ^A.  Yes,  sir. 

Q.  Where  did  he  stirike  you;  what  part  of  the  person? — A.  He  struck  me  on  the 
left  side. 

Q.  Was  there  any  indication  of  that  stroke  after  this  occurrence? — A.  Yes.  sir. 

Q.  Did  you  subject  it  to  any  treatment  by  any  physidan  or  ask  any  pnysician 
about  it?— A,  Yes,  sir. 

Q.  Who?— A.  Doctor  Hannah. 

Q.  Have  you  the  knife,  Mr.  O'NeaL  that  you  used?— A.  Yes,  sir. 

Q.  Show  it  to  the  court,  please.     [Knife  here  exhibited  to  tiie  court] 

Q.  How  long  had  you  had  that  knife  at  that  time?— A.  Something  like  a  year,  I 
think. 

Q.  You  had  it  in  your  pocket? — ^A.  Yes,  sir. 

Q.  Do  you  carry  it  in  your  pocket?- A.  Yes,  sir. 

Q.  At  what  time  did  you  open  that  knife? — ^A.  I  opened  the  knife  when  I  shoved 
him  back. 

Q.  You  shoved  him  back  and  then  opened  the  kiufe? — ^A.  Yes.  sir. 

Q.  At  the  time  that  this  occurred,  did  yon  have  any  knowledge  as  to  where  Mr. 
Greenhut  kept  the  books  and  papers  relatmg  to  his  trust  matter? — ^A.  I  did  not. 

Q.  Did  you  have  any  knowled{(e  of  any  order  of  the  court,  or  any  order  of  the 
court  or  its  referee,  either  authorizing  or  ratifying  the  bringing  of  this  suit  by  Mr. 
Greenhut? — A.  I  did  not 

Q.  Did  you  or  not  have  in  contemplation  any  effect  that  your  action  at  that  time 
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would  have  upon  Mr.  Greenhat'e  execution  of  the  trust  which  he  had  in  hand? — 
A.  I  did  not 

Q.  It  is  tUwd  here  that  your  intention  was  to  impede  and  obstruct  the  execution 
of  his  trust,    fiid  you  or  not  have  any  such  intention? — A.  I  did  not 

Q.  Had  you  considered  in  anywise  the  effect  of  your  action  upon  his  trust? — 
A.  No;  I  had  not  thought  of  it 

Q.  Did  you  consider  it  durine  this  affray  that  you  had? — A.  No.  sir. 

Q*  Did  you  know  whether  Mr.  Greenhut  had  known  prior  to  the  bringing  of-  his 
suit  to  subject  this  mortgaged  property  and  attacking  the  mortgage  of  the  American 
National  Bank  as  to  wheuer  that  transaction  was  or  was  not  a  bona  fide  transac- 
tion?— ^A.  He  knew  that  it  was. 

Q.  He  knew  that  it  was?— A.  Tes,  sir. 

Q.  What  position  was  he  in  in  connection  with  the  bank  at  the  time  of  that 
transaction? — ^A.  He  was  one  of  the  directors. 

Q.  Do  YOU  know  whether  he  knew  that  that  mortgage  had  been  transferred  to 
Foshee,  McGowan  &  Qovington,  and  that  the  bank  had  no  longer  any  interest  in 
it? — A.  I  offered  him  the  mortoa^  for  $10,000  before  I  sold  it  to  the  other  people. 

Q.  That  is  you  offered  to  sellhmi  the  same  morteage? — A.  Yes,  sir. 

Q.  And  then  you  afterwards  sold  it  to  Foehee,  McGowan  &  Company? — ^A.  Yes,  sir. 

Q.  Now,  then,  do  you  know  of  your  own  knowledge  whether  ne  knew  of  the  sale 
to  tihiese  three  raitlemen  and  the  payment  of  the  consideration  by  them? — A.  I 
told  him  ^at  I  nad  traded  with  them. 

Q.  You  do  not  know  except  in  that  way? — A.  No,  sir;  I  do  not  know  whether 
he  saw  the  papers  or  not  after  they  were  transferred. 

Cross-examination  by  B.  C.  Tcnison,  Esq. : 

Q.  Yon  say,  Mr.  O'Neal,  that  Mr.  Greenhut  knew  that  all  your  transactions  in 
relation  to  ttmt  mortage  was  bona  fide? — A.  Yes,  sir. 

Q.  How  did  he  know  it?— A.  He  passed  on  it;  was  in  the  bank  and  discussed  it 

Q.  Passed  upon  what? — ^A.  The  paper  that  was  secured  by  that  mortgage. 

Q.  Did  he  pass  upon  the  mortgagef^A.  Yes,  sir. 

Q.  When?— A.  About  the  time  we  took  it,  about  a  year  before  that 

Q.  You  say  that  he  passed  upon  it;  what  do  you  mean  when  you  say  he  passed 
n|K)n  it? — A.  I  mean  tiiat  he  was  one  of  the  finance  committee  and  the  finance  coin- 
mittee  examined  all  of  the  bank  loans  and  discounts. 

Q.  Do  you  know  that  as  a  member  of  that  finance  committee  he  examined  that 
identical  loan? — A.  I  know  that  he  handled  the  Baars,  Dunwody  &  Co.  paper,  and 
the  mortgage  was  there  in  the  bank. 

Q.  But  you  do  not  know  whether  or  not  he  ever  examined  that  mortgage,  do  you? — 
A.  The  mortgage,  examined  the  mortgage? 

Q.  Yes,  sir. — ^A.  I  do  not  know  that  he  ever  read  the  mortgage. 

Q.  Then  vou  do  not  know  whether  he  knew  that  the  mort^^ige  was  bona  fide  or 
not^  do  you? — A.  It  was  there  and  we  discussed  the  mortgage  and  had  Mr.  Eagan's 
opinion  as  to  whether  or  not  it  was  buna  fide. 

Q.  What  did  you  discuss  about  that  mortgage  with  Mr.  Greenhut? — A.  We  dis- 
cussed as  to  whether  the  property,  as  mortgage  covered,  was  worth  the  money  or  not 

Q.  Worth  what  money? — A.  The  $18,0%;  and  we  discussed  as  to  whether  or  not 
Mrs.  Moreno  could  make  the  American  National  Bank — whether  the  mortgage  for 
$18,000  transferred  to  us — ^as  to  whether  or  not  she  oould  make  the  mort^^nge  under 
the  laws  of  the  State  of  Florida. 

Q.  You  say  tbaX  you  discussed  all  of  those  matters  with  Mr.  Greenhut?— A.  I 
informed  the  finance  committee  that  Mr.  Eagan  said  that  that  could  be  done. 

Q.  Was  Mr.  Greenhut  present  at  the  time  that  you  so  informed  the  finance  com- 
mittee?— ^A.  Yes,  sir. 

Q.  You  are  sure  of  that? — A.  Yes,  sir. 

Q.  When  was  that? — A.  About  the  time  we  took  the  mortgage;  it  has  been  some- 
thing like  a  year  and  a  half  ago. 

Q.  That  is  all  the  knowledge  that  Mr.  Greenhut  had  in  relation  to  that  mortgage, 
was  it? — A.  All  the  knowledse  that  he  had  of  the  mortgage? 

Q.  YeSj  sir. — ^A.  I  do  not  Know.  I  think  he  understcKKi  something  about  what 
property  it  covered,  but  I  do  not  know  if  he  ever  examined  the  property  itself. 

Q.  You  say  that  you  consulted  with  him  about  the  value  of  the  property  covered 
by  the  mortjrage? — A.  I  know  that  Mr.  McDavid  was  the  man  who  examined  the 
property.     We  discussed  it — ^that  is,  the  finance  committee. 

Q.  At  a  finance  committee  meeting  at  which  Mr.  Greenhut  was  present? — A.  Yes, 
sir. 

0.  And  you  found  the  property  to  be  worth  how  much? — ^A.  We  sold  the  mort- 
ga^  for  $10,000. 
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Q.  What  valne  did  the  finance  committee  pat  upon  that  property? — ^A.  Mr. 
McDavid  said,  when  he  took  the  mortgage,  that  it  might  be  worth  $13,000. 

Q.  Was  that  the  verdict  of  the  finance  committee  that  it  was  worth  |13,000?— A. 
The  finance  committee  passed  the  loan  on  that  statement. 

Q.  Of  how  much  money?— A.  The  loan  was  to  secure  an  acoeptancp  of  Baars, 
Dunwody  &  Co.,  indorsed  by  Moreno,  and  the  mortgage  was  given  to  .lietter  secure 
that  paper. 

Q.  You  say  that  you  disposed  of  that  $13,000  mortgage? — ^A.  Tes,  sir.  - 

Q.  For  how  much  money?— A.  $10,000. 

Q.  To  whom? — A.  To  Foshee,  McGowan  &  Covington. 

Q.  The  mortgage  was  for  $13,000,  was  it? — ^A.  Yes,  sir.  , ' 

Q.  And  you  disposed  of  it  to  Foshee,  McGowan  &  Covington? — A.  Y^nj.eir* 

Q.  Do  they  occupy  any  position  with  your  bank? — ^A.  Yes,  sir. 

Q.  What  position?— A.  Director. 

Q.  One  01  them  is  vice-president  of  the  bank,  is  he  not? — ^A.  Yes,  sir. 

Q.  Mr.  O'Neal,  rou  have  stated  that  Mr.  Greenhut  was  an  indorser  upon  a  $1,600 
piece  of  paper  hela  by  you  which  he  refused  to  pay,  did  you  not? — A.  Yes,  sir. 

Q.  And  the  maker  of  that  paper  and  the  other  indorser  faiad  gone  into  bankruptcy? — 
A.  Yes,  sir. 

Q.  How  much  other  paper  did  jrour  bank  hold  at  the  time  of  the  failure  of  Messrs. 
Baars,  Dunwody  &  Co.,  upon  which  Mr.  Greenhut  was  an  indorser? — A.  On  account 
of  the  failure  of  Baars,  Dunwody  &  Co.? 

Q.  Yes,  sir. — A.  About  $15,000;  I  am  not  sure  as  to  the  amount,  but  think  it  was 
about  that. 

Q.  Mr.  Greenhut  was  only  liable  on  that  paper  as  indorser,  was  he  not? — ^A.  Yes, 
sir;  I  think  so. 

Q.  He  paid  all  the  paper  upon  which  he  was  indorser  except  the  $1,600,  did  he 
not? — A.  I  think  we  have  some  of  his  indorsement  now. 

Q.  He  protected  his  indorsement  in  every  instance,  did  he  not? — A.  Yes,  sir. 

Q.  You  say  that  you  have  some  with  his  indorsement  now? — A.  I  think  so. 

Q.  Made  by  whom? — A.  By  the  Stanton  Mercantile  Co. 

Q.  That  is  due?-^A.  No;  it  is  not  due. 

Q.  What  is  the  amount  of  it? — A.  I  do  not  remember;  it  is  a  small  bill. 

Q.  About  how  much? — A.  I  think  it  is— I  guess  Mr.  Greenhut  could  inform  you  of 
the  amoxmt.    I  suppose  $100. 

Q.  But  all  the  other  naper,  the  other  $15,000  that  Mr.  Greenhut  was  liable  on  as 
indorser  has  been  paid  oy  him,  has  it  not,  except  fifteen  hundred  dollars? — A.  Yes, 
sir. 

Q.  Mr.  Greenhut  has  been  claiming  to  you  right  along  that  you  were  to  protect 
him  in  that?— A.  No,  sir;  never  made  any  such  claim. 

Q.  Didn't  he  ever  say  that  you  had  agreed  to  protect  him  in  the  matter? — A.  No, 
sir. 

Q.  What  reason  did  he  give  you  for  not  paying  that  indorsement? — A.  He  said 
that  he  thouf^ht  we  could  make  the  money  out  of  Baars,  Dunwody  &  Co.'s  assets. 

Q.  Why  did  he  think  the  bank  could;  did  he  give  you  any  reason? — ^A.  He  said 
he  thought  the  property  would  bring  enoueh  to  pay  it  all. 

Q.  How  and  for  what  reason  does  he  Iook  to  that  property? — A.  For  what  reason? 
The  mortgage  recited  that  it  was  to  secure  any  paper  executed  by  or  indorsed  by 
Scarritt  Moreno,  and  this  paper  was  indorsed  by  Hcarritt  Moreno. 

Q.  The  other  paper,  the  balance  of  the  $15,000,  was  indorsed  by  Scarritt  Moreno, 
too,  was  it  not,  tnat  you  held? — ^A.  No,  sir. 

Q.  Most  of  it  was,  was  it  not? — A.  There  was  some  of  it  accepted  by  Scarritt 
Moreno.    I  do  not  remember  any  part  of  it  HibX  was  indorsed  by  him. 

Q.  All  of  that  paper,  the  $15,000,  Scarritt  Moreno  was  primarily  liable  for,  was  he 
not? — ^A.  On  practically  all  of  the  $15,000?  I  do  not  think  he  was;  he  was  liable  on 
something  like  half  of  it. 

Q.  And  then  on  that  half  of  it 

(Counsel  for  respondent  objects  to  line  of  testimony,  as  it  appears  that  it  is  the 
purpose  of  the  prosecution  to  ^et  the  information  for  other  matters  and  not  with  ref- 
erence to  this  suit,  and  there  is  no  bearing  as  to  how  much  Scarritt  Moreno  owed  or 
anything  else.  The  only  important  feature  is,  which  Greenhut  denied,  that  there 
was  any  controversy  between  them  relating  to  the  transaction. ) 

Counsel  for  Prosbcution.  The  respondent  in  his  answer  here  has  set  up  that  the 
prosecutor  here  refused  to  honor  a  certain  indorsement  made  by  him  on  a  certain 
negotiable  instrument;  that  it  was  held  by  the  American  National  Bank.  The 
respondent  here  in  his  answer  sworn  to  says  that  Mr.  Greenhut,  the  prosecutor  in 
this  case,  interposed  a  plea  in  the  suit  at  law  brought  by  the  bonk  that  it  was  false 
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and  untrae,  and  I  want  to  show  by  this  witness  that  that  allegation  of  his  answer  is 
ialse. 

Counsel  fob  Rbbpondbnt.  The  allegation  was  that  he  believed  it  to  be  false,  and 
still  believes  it^  as  I  recollect  it. 

The  OouBT.  1  realized  when  the  answer  was  read  that  several  things  in  that  answer 
were  going  to  broaden  the  investigation  considerably.  I  do  not  see  now  to  avoid  it. 
Yon  may  ^  on  with  it.  It  may  or  ma^  not  cut  very  much  figure  in  this  investiga- 
tion, but  like  manv  other  things  that  might  be  brought  under  that  and  some  of  the 
other  allegations  of  the  answer,  the  main  oearing  may  be  to  enable  the  court  to  judge 
of  the  veracity  of  the  one  party  or  the  other,  or  they  may  not  be  worth  much  for 
anything  else.  In  that  view  they  noay  be  admissible.  I  can  not  say  that  the  main 
issue  here  is  as  contended  by  the  respondent's  counsel,  but  inasmuch  as  the  respondent 
has  set  these  matters  up  as  a  matter  of  defense  in  his  answer  I  do  not  see  how  we  can 
avoid  going  into  a  reply  to  them. ) 

Q.  Mr.  O'Neal,  witn  the  other  notes  and  negotiable  papers  held  by  your  bank  upon 
which  Scarritt  Moreno  was  primarily  liable,  and  upon  which  Mr.  Greenhut  was  the 
indorser,  did  Mr.  (jreenhut  tell  you  to  look  to  the  real  estate  and  look  to  this  mort- 
gage for  the  payment  of  them? — ^A.  No,  sir. 

Q.  He  did  not?— A.  No,  sir. 

Q.  It  was  only — he  only  wanted  yon  to  look  to  the  real  estate  for  the  payment  of 
this  one  specific  piece  of  paper? — ^A.  Yes,  sir. 

Q.  Mr.  O'Neal^  you  said  m  your  affidavit  that  the  plea  interposed  by  Mr.  Green- 
hut  to  the  suit  of  the  American  National  Bank  against  him  was  false,  and  :^ou  believed 
that  he  knew  it  to  be  false.  What  was  that  plea,  do  you  know? — A.  I  think  we  went 
over  the  plea  at  the  time,  but 

Q.  I  am  just  asking  you  now  if  you  know  what  that  plea  was? — A.  I  could  not 
undertake  to  state  the  plea  now.    I  remember  going  over  the  plea,  though. 

Q.  Do  you  know  what  the  nature  of  the  plea  was? — A.  I  could  not  tell  you  about 
the  plea,  out  I  remember  going  over  the  papers  at  the  time. 

Q.  Where  did  you  go  over  the  pleas? — A.  Mr.  Blount  and  I  went  over  the  pleas 
together. 

Q.  Do  you  know  who  prepared  the  plea  for  Mr.  Greenhut? — A.  Blount  &  Blount. 

Q.  Mr.  W.  A.  Blount? — ^A.  I  do  not  know.    I  think  Blount  &  Blount  prepared  it. 

Q.  I  will  hand  you  the  plea  filed  in  that  case,  and  which  you  say  is  false,  and  I 
will  ask  you  to  point  out  there  what  is  false  and  what  vou  believe  was  known  by  Mr. 
Greenhut  to  be  false. — ^A.  You  want  me  to  read  the  plea  and  state 

Q.  Just  point  out  what  is  false;  you  may  read  the  plea  if  you  desire. — A.  That  the 
defendant  indorsed  the  acceptance  sued  on  as  a  surety  and  that  before  the  maturity 
of  the  said  acceptance  the  plaintiff  was  the  holder  of  certain  collateral  securities  of 
lai^  value,  much  exceeding  the  amount  of  the  acceptance  sued  on,  deposited  with  it 
by  the  corporation  of  Baars,  Dunwody  &  Ck>.  to  secure  all  such  indebtednesses  or  liar 
bilities  of  any  kind. 

Q.  Is  that  true  or  false? — A.  That  is  incorrect 

Q.  In  what  particular? — ^A.  The  securities  that  we  held  for  Baars,  Dunwody  &  Go. 
were  deposited  by  Baars,  Dunwody  &  Go.  to  secure  loans  made  to  Baars,  Dunwody 
<&Go. 

Q.  And  made  directly  to  Baars,  Dunwody  &  Go.?— A.  Yes,  sir. 

Q.  Didn't  the  securities  that  you  held  there  cover  any  paper  that  might  come  into 
your  possession  upon  which  Baars,  Dunwody  &  Go.  were  primarily  liable? — A.  You 
mean  securities  tluit  we  held  for  Baars,  Dunwody  &  Go.? 

Q.  Yes,  sir. — A.  I  think  not 

Q.  Ton  had  a  regular  form  of  hypothecation  note,  did  you  not? — A.  A  regular 
form? 

Q.  Yes,  sir. — A.  Some  we  did  and  some  we  did  not. 

Q.  Gan  you  produce  the  hypothecation  that  the  American  National  Bank  had 
from  Baars,  Dunwody  &  Go.  at  the  time? — A.  No,  sir. 

Q.  You  can  not? — ^A.  No,  sir. 

Q.  Will  you  state  u];>on  vour  oath  that  the  hypothecation  by  Baars,  Dunwody  & 
Go.  did  not  cover  any  indebtedness  that  might  be  due  to  the  bank  from  Baars,  Dun- 
wody <Se  Go.? — A.  I  will  state  under  oath  that  the  onljr  collateral  I  know  of  was  depos- 
ited by  Baars  were  deposited  to  secure  loans  made  direct  to  Baars,  Dunwody  &Co. 

Q.  When  were  those  securities  deposited? — A.  At  the  time  we  made  the  loan. 

Q.  When  were  those  loans  made? — A.  They  were  made  previous  to  the  failure  of 
Baars,  Dunwody  &  Go. 

Q.  How  lone  before  the  failure  of  Baars,  Dunwody  &  Go.? — A.  How  long  before 
the  failure  of  Baars,  Dunwody  &  Go.? 

Q.  Yes,  sir. — A.  I  do  not  remember;  we  loaned  them  money  from  time  to  time, 
along  ever  since  we  have  been  in  the  business. 
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Q.  Were  they  not  made  within  ten  days  before  the  faOnie  of  Baaze,  Donwody  & 
Co.? — A.  I  do  not  know. 

Q.  You  say  that  these  securities  were  not  hypothecated  with  yoa  on  the  regular 
form  of  hypothecation  note? — A.  I  say  they  were  hypothecated  to  secure  loans  that 
we  made;  some  were  hypothecated  that  way  and  some  were  not 

Q.  What  securities  were  hypothecated  for  the  purpose  of  securing  any  indebted- 
ness that  you  might  hold  against  Baars,  Dunwody  dc  Co.,  to  cover  any  mdebedness 
of  BaarSy  Dunwody  &  Co.  thai  might  be  due  to  you  or  to  the  American  National 
Bank? — A.  The  hypothecations  were  specified  to  secure  specified  loans.  There  was 
a  provision,  I  think,  in  some  of  the  papers  that  would  secure  any  indebtedness  that 
might  be  due  to  the  bank. 

Q.  What  securities  did  you  have  hyiwthecated  with  you  covering  the  last  feature 
that  you  have  referred  to  that  would  cover  any  indebtedness  that  might  be  due  to 
the  nuik;  what  did  you  have  at  that  time? — A.  Any  indebtedness  due  to  the  bank? 

Q.  Yes,  sir. — ^A.  What  securities  that  we  had? 

Q.  Yes,  sir. — ^A.  I  do  not  remember. 

Q.  Did  you  at  the  time  that  that  note  became  due  have  any  of  those  securities  in 
your  possession? — A.  Baars,  Dunwody  dc  Co.? 

Q.  Yes,  sir. — ^A.  We  had  some  of  Baars,  Dunwody  &  Co.  at  that  time. 

Q.  Did  you  have  some  securities  g;eneially  to  oovor,  to  secure,  any  indebtedness 
that  might  be  due  to  you? — ^A.  No,  sir.  All  the  hypothecations  were  specified  and 
for  the  amounts  statea  in  the  notes. 

Q.  And  for  only  that?— A.  There  might  have  been,  as  I  said  before,  and  I  think  was 
a  part  of  the  paper  clause  in  the  notes  saying  that  it  would  be  good  to  us  for  any 
otner  amount  of  money  that  they  might  owe  the  bank. 

Q.  Then  Baars,  Dunwody  &  do,  owed  you  the  amount  of  that  note,  did  they? — ^A. 
Baars,  Dunwody  dc  Co.? 

Q.  Yes,  sir. — A.  Yes,  sir. 

Q.  They  accepted  it?— A.  Yes,  sir. 

Q.  And  you  had  securities  covering  just  such  indebtedness  from  Baars,  Dunwody 
dc  Co.  to  your  bank? — ^A.  Do  not  think  I  did. 

Q.  A  moment  ago  you  did  say  you  had  some  hypothecations  that  covered  any 
indebtedness  that  might  be  due  by  Baars,  Dunwody  db  Co.?— A.  Yes,  sir. 

Q.  Didn't  that  cover  that  $1,600?— A.  No,  sir. 

Q.  Why  not? — ^A.  It  was  not  sufficient  amount  to  pay  them. 

Q..  What  was  the  amount  of  them? — ^A.  The  amount  of  the  securities? 

Q.  Yes,  sir. — ^A.  The  value  of  the  collateral  that  we  had  from  Baars,  Dunwody  db 
Co.  worth  about  $1,500. 

Q.  In  this  case,  when  you  say  that  Mr.  Greenhut  has  testified  falsely,  the  defend- 
ant says  that  you  were  the  holder  of  certain  collateral  securities  of  a  lai^  value, 
much  exceeding  the  amount  of  the  acceptance  sued  on.  Is  that  so? — A.  Which  is 
that,  the  acceptance  that  was  sued  on,  the  $1,600? 

Q.  Yes,  sir.    You  held  securities  exceeding  that? — ^A.  Yes.  sir. 

Q.  That  was  deposited  with  your  bank  by  the  corporation  oi  Baars,  Dunwody  &  Co. 
to  secure  all  such  mdebtedness  or  liability  of  any  kmd  as  were  or  might  become  due 
to  the  plaintiff — that  is.  to  the  bank — ^from  Baus,  Dunwody  dc  Co.  That  is  true,  is 
it  not? — A.  No,  sir.    Those  collaterals  were  deposited  to  secure  specific  loans. 

Q.  You  said  that  some  were  deposited  to  secure  any  indebtedness? — ^A.  No,  sir. 

Q.  You  did  not  say  so? — A.  I  said  there  was  a  clause  in  probably  one  of  the  notes 
that  stated  that  any  excess  of  the  collateral  was  applicable  to  any  other  claim. 

Q.  What  was  the  amount  of  any  one  note  that  contained  that  danse? — A.  I  do  not 
remember  as  to  those  amounts. 

Q.  Well,  was— did  it  amount  to  the  sum  of  $16,000?— A.  Which,  that  note? 

Q.  Yes.  sir. — ^A.  My  recollection  was  $20,000. 

Q.  Ana  the  collatend  in  that  note  was  worth  more  than  $1,600? — ^A.  Yes.  sir. 

Q.  Now,  point  out  where  the  falsity  of  f^t  plea  is  —A.  To  secure  allsucn  indebt- 
edness as  that  acceptance. 

Q.  Just  read  the  whole  clause  there.  You  said  that  you  had  $20,000  of  securities 
there  that  was  hypothecated  to  you  generally  to  cover  any  indebtedness  due  to  you? — 
A.  No,  sir.  I  said  that  I  thought  uat  we  had  a  note  for  $20,000  with  that  clause  in 
the  note  stating  that  any  excess  of  this  collateral  should  be  applicable  to  any  other 
claim. 

Q.  Then  you  held  collateral  that  would  cover  and  protect  that  note?— A.  No;  I 
did  not 

Q.  Would  not  that  collateral  that  you  held,  that  $20,000,  protect  that?— A.  No; 
was  not  enough  to  protect  the  $20,000  and  that. 

Q.  Mr.  Greenhut  in  his  plea,  does  he  say  there  wael?  Does  he  allege  there  was 
suffident  to  pay  the  amount  for  which  this  hypothecation  was  made  and  this? — 
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A.  I  think  Mr.  Greenhut  says  here  in  the  plea  that  I  was  holder  of  oertahi  collateral 
secoritieB  of  laijge  valae,  much  exceeding  the  amotint  of  the  acceptance  raed  on 
deposited  with  it  by  the  corporation  of  Baiars.  Donwody  &  Co. 

Q.  He  aays,  does  ne  not,  that  the  note  was  deposited  with  yon  to  secore  snch  debts 
as  may  aocme  to  you.  and  the  property  was  worth — the  secorities  were  worth— a 
great  deal  more  than  the  $1,600?    Is  that  not  all.  he  says?— A.  1  do  not  think  so. 

Q.  Mr.  O'Neal,  do  ^on  know  Donald  McLellan,  jr.? — ^A.  I  know  a  yonng  man 
named  McLellan  here  in  town:  I  do  not  remember  his  given  name. 

Q.  He  is  in  the  conrt  room  [McLellan  here  called  forward]. — A.  7es;  I  recognize 
Mr.  McLeUan. 

Q.  Did  you  on  the  day  of  this  affray  between  yourself  and  Mr.  Greenhnt  have  any 
conversation  with  Mr.  McLellan?— A.  Tes,  sir. 

Q.  Whereat?— A.  In  the  bank. 

Q.  Mr.  O'Neal,  what  time  of  day  was  that?— A.  X  think  it  was  about— I  do  not 
know;  I  gaess  it  most  have  been  abont  11  or  10  o'clock. 

Q.  It  was  very  shortly  after  the  catting,  ^as  it  not?— A.  No;  I  think  it  was  an 
honr  or  two  afterwards. 

Q.  Now,  Mr.  O'Neal,  did  yon  not  tell  Mr.  McLellan  that  yon  came  down  the 
street — down  the  side  of  the  street  on  which  Mr.  Greenhnt  was;  that  Mr.  Greenhnt 
called  yon  in;  that  in  talking  over  a  bnsinesB  matter  he  called  yon  a  Uarj  that  yon 
resented  this  by  striking  him?— A.  No,  sir;  I  did  not  I  do  not  think  I  told  him 
that. 

Q.  Ton  do  not  think  yon  told  him  that  Did  yon  not  tell  him  that?— A.  Ididnot 
teU  him  that 

Q.  Ton  did  not?- A.  No,  sir. 

Q.  Did  yon  tell  him  what  the  business  matter  was  that  you  and  Mr.  Greenhut  had 
berai  discnssing^- A.  I  do  not  think  I  did.  I  think  I  told  him  it  was  some  litigation 
between  us. 

Q.  Didn't  you  tell  him  on  that  occasion  that  the  trouble  emanated  from  the  suit 
that  was  commenced  by  Mr.  Greenhut,  as  trustee,  against  Scarritt  Moreno,  the 
American  National  Bank,  and  others  on  the  preceding  Saturday?— A.  I  do  not  think 
so.  I  think  I  told  him — I  told  him  that  the  trouble  was  caused  by  the  bankruptcy 
of  Moreno,  Baars,  or  something  of  that  kind. 

Q.  Mr.  O'Neal,  have  you  ever  b^en  convicted  of  any  crime? 

(Counsel  for  respondent  objects  to  the  question. ) 

The  CouBT.  It  has  always  been  the  practice  here  that  any  witness,  includins  him- 
self, can  be  asked  questions  in  the  criminal  docket  In  the  prosecution  of  the  cnminal 
docket  here— trial  of  criminal  cases— it  is  a  very  common  question,  of  which  I  can 
dte  a  dozen  or  more  instances,  whether  or  not  the  witness,  does  not  matter  what 
witness,  any  witness,  has  not  been  convicted  of  this  or  that  or  the  other  ofifense,  not 
for  the  purpose  of  trying  him  for  any  other  offense  at  all,  but  under  the  rules  for  the 
purpose  of  striking  at  his  credibility.    I  wiU  give  you  an  exception. 

f  Counsel  for  respondent  notes  exception  to  ruling  of  the  court ) 

A.  I  was  convicted  once  for  shooting  across  the  public  road  out  in  Covington 
Countv. 

Q.  At  Andelusia? — A.  Yes.  sir. 

Q.  Mr.  Stalling  prosecuted  you  for  that  crime,  did  he  not? — ^A.  I  do  not  think  he 
did.    I  plead  guilty  to  it 

Q.  Were  you  indicted  at  that  time  for  shooting  across  the  public  road? — A.  Tee,  sir. 

Q.  Were  ^ou  not  indicted  at  that  time  for  shooting  across  the  public  road  from  the 
oourt-house  in  Andelusia  to  Bradway's  barroom  at  Lewis  Hamson? — A.  I  was  not 
indicted  for  shooting  Lewis  Harrison. 

Q.  Shooting  at  him  across  the  public  road,  at  Lewis  Harrison? — ^A.  I  was  not 
indicted  for  snootinja;  across  the  roaa  at  him. 

Q.  What  other  times  have  you  been  convicted,  if  any? — A.  I  was  convicted  in 
Covington  County  once  for  carrying  concealed  weapons — a  pistol. 

Q.  When  was  that? — A.  That  was  sometime  while  Stallings  was  solicitor. 

Q.  What  else? — A.  I  do  not  remember  to  ever  having  been  indicted  for  anything 
else. 

Q.  Ton  say  you  were  convicted  for  carrying  concealed  weapons  in  Covington 
County? — A.  I  think  so,  yes. 

Q.  Where  else,  Mr.  O'Neal,  have  you  been  convicted? — A.  I  do  not  remember 
having  been  convicted  of  anything  else. 

Q.  Don't  you  recollect  having  ^n  convicted  in  Henry  County? — A.  No,  sir. 

Q.  You  were  not  convicted  in  Henry  Coimty  for  carrying  concealed  weapon^ — A. 
I  do  not  think  I  was. 

Q.  Didn't  you  plead  guilty  to  a  charge  of  carrying  concealed  weapons  there  about 
two  years  ago?— A.  I  don't  think  so;  yes,  I  wsa. 
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Q.  You  were  convicted  there?— A.  I  plead  guilty  to  it,  yea. 

Q.  Well,  what  other  times,  Mr.  O'Neal,  have  you  been  convicted?— A.  I  do  not 
think  of  any  others. 

Q.  Were  you  not  charged  in  Henry  County  with  having  made  a  murderoos  assault 
upon  one  Simonton  with  a  daw  hammer? 

Counsel  for  respondent  objects  to  question. 

Counsel  for  prosecution  withdraws  question. 

Q.  Mr.  O'Neal,  you  were  sued  civilly  for  assault  made  by  you  upon  one  Mr.  Simon- 
ton,  were  you  not?  * 

Counsel  for  respondent  objects  to  question. 

The  Court.  If  the  question  is  to  be  followed  up  it  will  be  admitted.  The  question 
by  itself  is  not  admissible. 

Counsel  vob  Prosbcution.  It  will  be  followed  up. 

Counsel  fob  Respondent.  Note  exception  to  the  ruling  of  the  court. 

Q.  Was  there  or  was  not  there  a  judgment  recovered  against  you  in  Henry  County 
for  a  murderous  assault  made  by  you  upon  one  Simonton? 

Counsel  for  respondent  objects  to  Question  as  showing  result  of  the  suit  and  proving 
a  judgment  that  is  a  matter  of  reoora.  Objection  overruled  and  exception  noted  by 
counsel  for  respondent. 

A.  He  sued  me — Mr.  Simonton  sued  me  and  recovered  $50. 

Q.  Sued  you  for  what?— A.  For  damages  about  a  fight  we  had.  He  and  I  had  a 
fight 

Q.  The  allegation  was  that  you  had  struck  him  with  a  claw  hammer,  was  it  not? — 
A.  Yes,  sir. 

Q.  Do  you  know  what  became  of  Mr.  Simonton  after  that? — ^A.  Yes,  sir. 

Q.  What?— A.  He  is  in  Pensacola  now. 

Q.  He  i^ — A.  Yes,  sir. 

Q.  What  time  of  day  was  it  that  you  went  to  Mr.  Greenhut's  store  on  October  20? — 
A.  That  is,  the  day  of  the  difficulty? 

Q.  Yes,  sir. — ^A.  It  was  about  9  o'clock  in  the  morning;  maybe  a  little  afterwards. 

Q.  You  were — how  long  were  you  in  his  store? — A.  I  do  not  know.  I  guess  I 
must  have  been  there  something  like  five  minutes. 

Q.  What  part  of  the  store  were  you  in?— A.  We. were  in  the  back  part  of  the  office. 

Q.  How  far  from  the  front  entrance? — A.  I  suppose  we  were  6  or  8  feet. 

Q.  Do  you  call  that  the  back  part  of  the  office,  6  or  8  feet? — A.  Yes,  sir;  I  think 
it  was. 

Q.  What  is  the  size  of  the  office? — A.  I  do  not  know  how  long  the  office  is. 

Q.  About  how  lon^ — A.  I  suppose  it  is  about  12  feet;  maybe  longer.  It  might 
be  14. 

Q.  On  which  side  of  the  office  was  Mr.  Greenhut? — A.  He  was  on  the  left  side; 
that  is,  the  west  side. 

Q.  Was  he  standing  with  his  back  against  the  desk?— A.  I  do  not  remember  as 
to  that. 

Q.  Where  were  you  standing^? — A.  I  was  standing  there  at  the  comer  of  the  palings 
and  I  think  he  was  standing  immediately  in  front  of  me. 

Redirect  examination  by  W.  A.  Blount,  Esq. : 

Q.  Do  I  understand  you  to  say  that  Mr.  Greenhut  knew  that  Baara,  Dunwody  A 
Co.  was  indebted  to  the  American  National  Bank? — A.  Yes,  sir. 

Q.  And  he  knew  that  this  mortgage  made  by  Scarritt  Moreno  was  intended  to 
cover  any  part  of  that  indebtedness? — A.  Only  the  indebtedness  that  Moreno  was 
liable  on. 

Q.  But  the  indebtedness  of  Baars,  Dunwody  dc  Co.  upon  which  Scarritt  Moreno 
was  liable?— A.  Yes,  sir. 

Q.  And  that  he  knew  that  Mr.  Eagan  had  advised  that  the  mortgage  was  a  valid 
mortgage  for  that  purpose? — ^A.  Yes,  sir. 

Becross-examination  by  B.  0.  Tunison,  Esq.: 

Q.  When  did  you  dispose  of  the  property  hy]pK)thecated  to  the  American  National 
Bank  by  Baars,  Dunwody  &  Co.? — ^A.  Some  time  in  June,  if  my  recollection  is  correct. 

Q.  Immediately  after  the  assignment  of  Baars,  Dunwody  ^  Co.,  was  it  not? — 
A.  No;  I  Uiink  it  was — ^it  must  nave  been  a  week  or  two  or  three  weeks  after  the 
assignment 

Q.  How  did  you  dispose  of  those  securities,  Mr.  O'Neal? — A.  The  indorsera  paid  it. 

Q.  The  indorsers  on  the  original  obligations  paid  it? — A.  Yes,  sir. 

Q.  And  what  did  you  do  with  the  securities? — A.  I  surrendered  the  securities  to 
the  indorsers. 

Q.  Was  Mr.  Greenhut  acting  as  a  director  of  your  bank  at  that  time? — ^A.  Yes,  sir. 
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Q.  When  did  he  cease  to  SLct  as  a  director  of  your  bank? — A.  He  resigned  about 
the  time  that  we  sued  him. 

Q.  About  July? — A.  I  think  so. 

Q.  When  did  you  sell  to  Foshee,  McGowan  &  Covington  the  $13,000  mortgage  of 
Scairitt  Moreno? — A.  Some  time  in  June. 

Redirect  examination  by  W.  A.  Blount,  Esq. : 

Q.  You  had  frequent  discussions  with  Mr.  Greenhut,  you  said,  about  this  matter 
of  indebtedness  to  the  bank,  of  this  $1,500  acceptance? — A.  Yes,  sir. 

Q.  Had  he,  or  not,  show^n  any  heat  or  anger  upon  these  occasions? — A. « Mr.  Green- 
hut  appeared  to  be  a  little  touched  up  and  angered  at  times,  and  at  other  times  he 
seemed  very  pleasant 

Q.  There  had  been,  then,  feelings  between  you  on  account  of  that  acceptance? — 
A.  Yes,  sir. 

Thereupon  the  respondents  called  one  Dr.  W.  J.  Hannah,  who,  being  duly  sworn, 
testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  You  reside  in  the  city  of  Pensacola? — A.  Yes,  sir. 

Q.  Have  been  residing^here  for  some  time? — ^A.  Yes,  sir. 

Q.  Do  you  know  Mr.  W.  C.  O'Neal?— A.  I  do. 

Q.  Do  ;^ou  remember  the  occasion  of  the  affray  between  him  and  Mr.  Greenhnt? — 
A.  Yes,  sir. 

Q.  Did  you,  at  any  time  after  the  affray,  examine  his  person? — A.  Mr.  O'Neal? 

Q.  Yes,  sir. — A.  Yes,  sir. 

Q.  How  long  afterwards? — A.  I  suppose  a  half  hour  or  such  a  matter. 

Q.  Did  you  nnd  any  evidence  of  contusion  or  .bruises  upon  his  person? — A.  I  found 
some  redness;  yes,  sir. 

Q.  Where? — A.  On  his  side,  sir. 

Q.  What  side? — A.  I  do  not  know,  but  I  rather  think  it  was  the  left  I  am  not 
sure  of  that 

Q.  What,  in  your  opinion,  was  that  occasioned  by? — A.  He  said 

Counsel  for  prosecution  objects  to  witness  etatine  what  was  said. 

Q.  Do  not  state  what  he  said.  —A.  He  looked  as  though  he  might  have  been 
punched. 

Q.  That  was  a  half  hour  afterwards,  you  say? — A.  About  that,  sir.  I  do  not  know 
exactly. 

Q.  How  did  yon  examine — happen  to  examine  him? — A.  I  went  in  his  office  by 
accident. 

Q.  And  were  requested  by  him  to  examine  it? — A.  Yes,  sir. 

Cross-examination  by  B.  C.  Tunison,  Esq.:- 

Q.  Y  ou  are  connected  with  the  American  National  Bank,  are  you  not,  as  a  direc- 
tor?—A.  Yes,  sir. 

Q.  Where  was  this  injury? — A.  It  was  on  the  side;  I  do  not  remember,  but  I 
think  it  was  on  the  left  side. 

Q.  And  you  say  the  only  evidence  of  it  was  a  redness? — A.  And  complaint;  he 
said  it  was  very  sore. 

Q.  What  did  you  prescribe  for  it? — A.  Nothing. 

Q.  There  was  no  laceration? — A.  No,  sir. 

Q.  You  say  it  looked  as  if  it  might  have  been  punched.  Would  you  have  thought 
it  was  a  punch  if  he  had  not  told  you  so? — A.  It  was  circumscribed.  He  certainly 
could  not  have  received  a  circumscribed  red  spot  in  any  other  way  than  by  coming 
in  contact  with  something. 

Q.  But  not  necessarily  being  punched,  was  it? — ^A.  It  was  a  circumscribed  red  place. 

Q.  If  he  had  come  in  contact  with  the  comer  of  that  desk,  would  it  not  have  been 
the  same? — A.  Possibly. 

Q.  Would  there  have  been  any  difference? — A.  I  do  not  think  a  man  could  have 
told  the  difference. 

Thereupon  the  resi>ondent8  called  one  John  McDavid,  who,  being  duly  sworn,  tes- 
tified as  follows,  to  wit: 

Direct  examination  by  W.  A.  Blount,  Esq.: 

Q.  Did  yoxi  have  any  connection  with  the  American  National  Bank A.  I  am  a 

director,  nr. 

Q.  Did  you  know  of  an  acceptance,  upon  which  Mr.  Greenhut  was  indorser,  made— 
and  upon  which  8carritt  Moreno  was  mdorser — ^made  by  Baars,  Dunwody  &  Go.  to 
the  American  National  Bank? — A.  Yes,  sir. 

8.  Doc.  194,  5S-3 16 
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Q.  Did  you  ever  hear  any  conversation  between  Mr.  Greenhut  and  Mr.  O'Neal 
with  reference  to  the  payment  of  that  acceptance? — A.  Yes,  sir;  I  think  it  was  some 
time  in  June.  I  am  not  positive  as  to  the  date  of  the  transaction.  I  am  one  of  the 
finance  committee  of  the  bank,  and  Mr.  O'Neal  called  my  attention  to  this  piece  of 
paper,  then  past  due,  and  I  suegested  that  he  call  Mr.  Greenhut  over  and  see  what 
ne  propo.sed  to  do  about  it,  and  he  came  over  into  the  bank  while  I  was  there,  and 
Mr.  O'Neal  called  his  attention  to  this  particular  paper,  which  was  drawn  by  Moreno 
on  Baars,  Dunwody  &  Co.  and  accepted  by  them  and  indorsed  by  Moreno  and  Green- 
hut, and  he  said  it  was  his  indorsement — that  he  would  pay  it.  I  expect  to  take 
care  of  all  my  papers. 

Q.  Do  you  know  whether  he  paid  it  or  not? — A.  He  has  not  paid  it  yet. 

Q.  Did  you  have  any  further  conversation  between  him  and  Mr.  O'Neal  with  refer- 
ence to  it?— A.  No,  sir;  nothing  further  said.    He  was  in  the  bank  only  a  few  minutes. 

Thereupon  the  respondent  recalled  W.  J.  Hannah,  who  testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  You  said  that  you  were  connected  with  the  American  National  Bank;  what  was 
your  connection,  Doctor,  during  the  summer? — A.  I  am  a  director  in  the  bank  and 
also  a  member  of  the  finance  committee. 

Q.  Do  vou  know  whether  or  not  Mr.  Greenhut  had  any  knowledge  of  the  mort- 
gage maae  by  Mansfield  Moreno  in  connection  with  thQ  loan  or  indebtedness  of 
Scarritt  Moreno  of  $13,000  to  the  American  National  Bank? — A.  Why,  I  knew  it; 
the  balance  knew  it;  I  do  not  see  why  he  did  not  know  it;  it  was  before  us. 

Q.  Before  who? — A.  The  finance  committee. 

Q.  Who  was  the  finance  committee? — A.  Mr.  Greenhut,  Mr.  McDavid,  Mr.  Coving- 
ton, and  myself  and  John  Eagan. 

Q.  Did  Mr.  Greenhut,  as  a  member  of  the  finance  committee,  pass  upon  that 
paper,  do  you  know? — A.  Yes,  sir. 

Q.  So  that  he  knew  of  the  loan  and  the  character  of  it? — A.  As  I  understand  it, 
sir. 

Q.  Do  you  know,  not  as  you  understand,  but  do  you  recollect  as  to  whether  he 
did  or  not? — A.  I  knew  he  was  present,  and  the  way  in  which  things  are  done,  every 
paper  is  handled  and  Mr.  Greenhut  did  when  he  was  a  member  of  the  finance  com- 
mittee, he  was  the  one  usuallv  that  handled  the  papers,  and  as  it  was  passed  around 
the  table  and  one  would  check  and  the  other  would  call,  and  I  see  no  reason  why 

Q.  Do  you  recollect  that  this  was  before  the  finance  committee  when  Mr.  Green- 
hut was  present  and  discussed? — A.  It  was,  sir. 

Q.  And  handled  by  him? — A.  He  was  there  several  times. 

Cross-examination  by  B.  C.  Tunison,  Esq. : 

Q.  Did  you  ever  see  that  mortgage? — A.  Yes,  sir;  I  saw  the  papers. 
Q.  Did  you  ever  see  the  mortgage — the  thirteen-thousand-dollar  mortgage? — A. 
Well,  it  is  all  in  a  bundle;  yes,  it  is  all  done  up  together. 
Q.  Are  you  certain  that  you  saw  that  mortgage?— A.  Yes,  sir.    I  know  I  saw  it. 
Respondent  rests. 

Thereupon  the  prosecution  called  in  rebuttal  Donald  McLellan,  who,  being  duly 
sworn,  testified  as  follows: 

Direct  examination  by  B.  C.  Tunison,  Esq.: 

Q.  Where  do  you  reside? — A.  Pensacola. 

Q.  What  is  your  occupation? — A.  Reporter. 

Q.  Reporter  on  what  paper? — A.  The  News. 

Q.  How  long  have  you  been  engaged  as  a  reporter  on  the  News? — A.  About 
eighteen  months. 

Q.  Mr.  McLellan,  do  you  remember  the  day  of  the  affray  between  Mr.  Greenhut 
and  Mr.  O'Neal? — A.  I  do  not  recall  the  date,  but  it  was  on  Monday. 

Q.  You  do  recollect  the  occurrence,  do  you? — A.  Yes,  sir.  I  saw  nothing  of  it, 
though. 

Q.  Did  you,  shortly  after  the  occurrence,  call  on  Mr.  O'Neal? — A.  Yes,  sir;  I 
sought  an  interview  with  him. 

Q.  Where  was  he  at  that  time? — A.  In  his  ofBce. 

Q.  Just  state  what  he  stated  to  you  there. — A.  He  did  not  want  to  talk  at  all  at 
first,  and  said — I  told  him  what  I  wanted — to  get  his  statement  of  it,  and  I  also 
wanted  to  see  Mr.  Greenhut,  too— but  Mr.  O'Neal  says  that  he  was  coming  down 
the  street;  saw  Mr.  Groonhnt,  and  wa**  speakinj^  to  him,  and  the  he  was  passed,  and 
he  struck  Mr.  Greenhut,  and  Mr.  Greenhut  ^struck  hiia. 
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Q.  Did  he  or  not  say  that  Mr.  Greenhut  called  him  a  liar?— A.  I  think,  to  the  best 
of  my  recollection,  that  the  lie  waa  passed.     I  think  that  is  what  he  said. 

Q.  Did  Mr.  O^Neal  say  anything  to  you  alwut  coming  from  a  fighting  family? 

(Ct)un8el  for  respondent  objects  to  question. ) 

Q.  What  else  did  Mr.  O'Neal  say?  Mr.  McLellan,  did  Mr.  O'Neal  say  to  you,  as 
you  recollect  it  about  as  follows. 

(Counsel  for  respondent  object  to  witness  l)eing  asked  if  Mr.  O'Neal  said  so  and  so, 
but  that  he  must  be  asked  as  to  what  he  did  say. ) 

The  CouBT.  I  will  rule  with  you  in  this  case  on  this  occasion,  but  my  recollection 
is  that  I  have  heard  many  a  hard  and  desperate  battle  right  on  that  point,  counsel 
on  the  one  side  insisting  that  counsel  on  the  other  should  use  the  exact  word  which 
had  been  spoken. 

Q.  Mr.  McLellan,  shortly  after  that  occasion  you  made  a  statement  in  writing  as 
to  what  took  place,  didn't  you? — A.  Yes,  sir. 

Q.  Will  you  look  at  this  statement? 

Counsel  for  respondent  object  to  witness  looking  at  paper  until  the  witness  has 
developed  that  he  needs  the  writing  to  refresh  his  memory,  and  that  has  not  been 
developed;  otherwise  it  is  the  act  of  another  party  and  not  i>ermissible  for  the  wit- 
ness to  use. 

Objection  overruled,  and  exception  noted. 

Q.  You  wrote  this  statement,  did  you  not? — A.  Yes,  sir. 

Q.  Where  was  this  statement  made? — A.  At  your  office. 

Q.  At  my  office? — A.  Yes,  sir. 

Q.  At  what  time? — A.  I  think  it  was  in  the  afternoon — after  4  o'clock — but  ^hat 
dav  I  can  not  recollect. 

Q.  Was  it  about  three  or  four  days  after  the  cutting? — A.  Yes,  sir. 

Counsel  for  respondent  object  to  counsel  for  prosecution  a^^king  witness  the  speci- 
fied time  instead  of  letting  the  witness  state  the  time.     He  can  asK  when. 

Q.  How  long  after  the  cutting  did  you  make  this  statement? — A.  I  can  tell  you 
this  way:  It  was  the  day  Mr.  O'Neal  was  served  with  the  writ  of  contempt. 

Q.  In  this  statement  written  by  you,  Mr.  McClellan,  you  say 

Counsel  for  respondent  object,  to  counsel  for  pro!?ecution  making  testimony  by 
what  a  man  said  at  an  indefinite  time  after  the  occurrence. 

The  Court.  It  is  a  very  connnon  thing  where  a  witness  for  any  cause  unknown  to 
counsel  that  calls  him  makes  a  statement  on  the  witness  stand  that  is  different  from 
the  statement  which  he  has  theretofore  made  to  counsel,  counsel  has  immediately 
the  right  to  treat  him,  cross-examine  and  present  him  the  paper  made,  and  ask  him 
if  he  aid  not  say  thus  and  so  at  such  a  time  and  about  this  statement,  and  which  one 
is  correct  and  which  one  is  not.  The  testimony  will  only  be  admissible  in  that  way 
and  for  that  purpose. 

Q.  Mr.  McClellan,  what  did  you  just  state  about  the  lie  passing — A.  I  think  he 
said,  Mr.  O'Neal  said  the  lie  passed.  He  said  the  lie  passed,  and  then  followed  that 
up  by  saying  he  called  me  a  liar,  and  you  know  I  could  not  take  that. 

Q.  Well,  did  he  state  what  he  did  when  Mr.  Greenhut  called  him  a  liai^ — A.  He 
said  I  struck  him. 

Q.  Did  he  tell  you  what  it  was  about?— A.  He  said  it  was  a  business  matter.  We 
were  discussing  a  business  matter — matter  of  business — ^and  I  would  not  care  to  state 
what  it  was,  and  I  mentioned,  I  says:  ''Did  the  suit  filed  Saturday  have  anything 
to  do  with  it?"  and  he  hesitated  a  while,  and  said  it  did. 

Cross-examination  by  W.  A.  Blount,  Esq.: 

Q.  Your  business,  I  believe  you  say,  is  that  of  a  reporter? — A.  Yes,  sir. 

Q.  Part  of  your  business  is  to  go  into  court  and  impeach  what  persons  have  said 
by  saying  what  they  have  said  to  you,  is  it  not? — A.  What  is  that? 

Q.  It  IS  a  part  of  your  business  to  go  into  court  and  impeach  what  persons  have 
said — their  t^timony — by  saying  what  they  have  said  to  you.  Has  that  not  been 
your  practice  frequently  of  late? — A.  No,  sir. 

Q.  Has  it  not  been  vour  practice  to  go  into  the  criminal  court  for  the  purpose  of 
contradicting  persons  oy  saying  what  they  had  said  to  you  as  a  reporter? — A.  Only 
one. 

Q.  Upon  what  occasion  was  that? — A.  The  burglary  cases. 

Q.  Now,  why  was  it  just  now,  when  you  were  asked  by  Mr.  Tunison  about  the 
lie,  and  he  asked  you  twice,  you  said  that  what  Mr.  O'Neal  said  was  the  lie  passed 
and  did  not  say  anything  about  Mr.  O'Neal  saying  that  Mr.  Greenhut  had  called 
him  a  liar? — A.  Just  recalled  it. 

Q.  Why  was  it  at  that  time  you  simply  said  Mr.  O'Neal  said  that  Mr.  Greenhut, 
that  he  struck  Greenhut,  without  making  it  follow  the  fact  that  Mr.  Greenhut  had 
called  Mr.  O'Neal  a  liar?  Just  recalled  that? — ^A.  Yes,  nir;  just  answered  the  question. 
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Q.  Did  Mr.  0*Neal  say  anything  to  vou  about  this  matter  arising  out  of  the  Scar- 
ritt  Moreno  bankruptcy  matter? — A.  tfedid  not  mention  that;  just  said  I  asked  him 
••  Did  the  suit  of  Saturday  have  anything  to  do  with  it?"  and  he  said,  "Yes;"  but 
he  did  not  say  that  for  publication. 

Q.  But  you  are  publishing  it  now,  are  you  not? — A.  Yes,  sir. 

Q.  How  did  Mr.  Tunison  happen  to  get  the  fact  from  you?— A.  I  understood  this 
writ  had  been  filed,  and  I  went  to  see  Mr.  Tunison  and  see  whether 

Q.  And  then  you  told  Mr.  Tunison  a  thing  which  had  not  been  given  you  for  pub- 
lication?— A.  No,  sir. 

Q.  You  did  not  know  that  ffivins  it  to  Mr.  Tunison  was  publishing  it,  did  you? — 
A.  No,  sir.    I  did  not  know  that  Mr.  Tunison  was  Mr.  Greenhnt's  lawyer. 

Q.  Why  did  you  go  to  him?— A.  I  was  told  he  had  it. 

Q.  You  did  not  know  it  then? — A.  Not  before  I  went  to  his  office. 

Q.  And  yet  when  this  was  not  for  publication  the  first  officer  vou  went  to  in  con- 
nection with  it  you  told  all  about;  told  what  Mr.  O'Neal  had  told  you  was  not  for 
publication? — A.  I  was  talking  man  to  man. 

Q.  But,  Mr.  McClellan^  when  you  have  an  interview  with  a  man  and  he  tells  you 
that  it  is  not  for  publication,  tliat  means  that  it  is  not  to  be  published,  does  it  not? — 
A.  Yes,  sir. 

Q.  This  was  man  to  man,  you  say? — A.  Not  to  be  printed. 

Thereupon  the  prosecation  recalled  A.  Gbesnhut,  who  testified  as  follows: 

.    Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  How  much  paper  of  Scarritt  Moreno,  and  Baars,  Dunwody  A  Co.,  upon  which 
yon  were  indorser,  did  the  American  National  Bank  have  at  the  time  of  the  failure 
of  Baars,  Dunwody  &  Co.? — A.  I  could  not  say  exactlv.  As  well  as  I  can  remember, 
I  think  only  paper  was  one  for  $500,  $750  of  Baars,  I)unwody  &  Co.  I  have  taken 
that  up.  There  was  another  for  three  or  four  thousand,  poesiblv  a  little  over,  of 
Scarritt  Moreno's  paper  discounted  by  me  and  all  taken  np,  and  then  there  was 
thousands  of  dollars  of  other  papers  there. 

Q.  You  took  np  all  the  paper  of  Scarritt  Moreno  or  of  Baars,  Dunwody  &  Co. 
except  this  one  piece  of  paper  of  $1,500  did  you  not? — A.  I  think  everything  taken 
up  except  possibly  one  paper  of  $60. 

Q.  Overdue  or  not?  All  the  other  paper  upon  which  you  were  liable  of  Baars, 
Dunwody  &  Co.  or  Scarritt  Moreno,  except  this  $1,500  piece  of  paper,  was  provided 
for  by  you? — A.  Yes,  sir. 

Q.  Mr.Greenhut,  why  didn't  yon  pay  this  $1,500  pa3rment7— A«  Because  I  did  not 
think  I  was  treated  right 

Q.  Did  you  consult  your  attorney  about  that  $1,500  payment? — A.  Yes,  sir. 

Q.  Who  was  your  attornev? — A.  Mr.  W.  A.  Blount. 

Q.  Did  you  state  all  the  &ct3  bearing  on  that  paper  to  Mr.  W.  A.  Blount?— A.  I 
think  I  did. 

Q.  Did  Mr.  Bloxmt  prepare  the  plea  that  was  filed  in  that  case? — A.  I  think  so; 
he  sent  it  down  to  me. 

Being  hour  for  adjournment  for  noon  recess,  court  thereupon  adjourned  until  3.30, 
both  prosecution  and  respondent  having  closed  their  testimony. 

AFTERNOON  SESSION. 

Counsel  for  Prosecution.  May  it  please  your  honor,  there  were  two  witnesses 
that  the  prosecution  failed  to  present  this  morning,  and  which  it  is  very  desirous  of 
now  putting  on  the  stand.    They  will  not  occupy  more  than  five  minutes. 

The  Court.  Very  well. 

Thereupon  the  prosecution  called  Lep.  Mayer,  who,  being  duly  sworn,  testified  as 
follows: 

Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  Where  do  you  reside? — A.  Pensacola,  Fla. 

Q.  Do  yon  recollect  the  occasion  of  the  affray  between  Mr.  Greenhut  and  Mr. 
O'Neal? — A.  Yes,  sir;  I  recollect  it. 

Q.  Did  you  see  any  portion  of  it? — A.  No,  sir;  I  did  not  see  any  portion  of  it. 

Q.  Did  you  see  Mr.  O'Neal  immediately  after  he  and  Mr.  Greenhut  were  sepa- 
rated?— A.  I  was  there. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had  in  his  hands? — A.  Yes,  sir;  I  held 
.the  handle  of  the  knife  this  way. 

Q.  I  show  vou  the  knife,  Mr.  Mayer.  Is  that  the  knife  that  Mr.  O'Neal  held  in 
his  hands? — A.  No,  sir;  that  is  not  the  knife. 
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Q.  What  kind  of  a  knife  did  Mr.  O'Neal  have  in  his  hands?— -A.  It  was  a  sort  of 
bone-handled  knife. 

Q.  What  was  the  condition  of  the  blade  of  that  knife,  Mr.  Mayer? — A.  It  looked 
like  it  was  sharpened — freshly  sharpened — ^to  me.  Of  coarse,  I  got  hold  of  the  handle 
of  the  knife  and  I  cut  myself. 

Cross-examination  by  W.  A.  Bloumt,  Esq. : 

Q.  Mr.  Mayer,  did  you  have  the  knife  in  your  hands? — A.  I  held  Mr.  O'Neal's 
hand  and  tried  to  take  the  knife  out  of  his  hand,  but  I  could  not,  and  Mr.  Hyer  came 
up,  and  in  the  meantime  Mr.  Hyer  came  up  and  says  *'  Turn  loose,''  and  they  turned 
loose. 

Q.  They  turned  loose;  who  do  you  mean  by  **  they  "? — ^A.  Mr.  O'Neal  tamed  Mr. 
Greenhut. 

Q.  What  do  you  mean  by  '*  they,"  then?— A.  Mr.  O'Neal  and  Mr.  Greenhut. 

Q.  Both  turned  loose?    Well,  now,  you  held  Mr.  O'Neal's  hand A,  I  was  trying 

to  take  the  knife  out. 

Q.  And  he  had  the  knife  in  his  hands?  Did  he  not  have  the  handle  inclosed  in 
his  hands? — A.  Yes,  sir;  a  portion  of  it. 

Q.  And  you  simply  saw  a  portion  of  the  handle? — A.  Yes,  sir. 

Q.  And  yet  you  are  able  to  swear  that  that  is  not  the  knife? — ^A.  Yes,  sir. 

Q.  You  can?— A.  I  can  swear  that  that  is  not  the  knife  that  I  saw. 

Q.  And  yet  the  knife  that  you  saw  was  almost  entirely  inclosed  in  Mr.  O'Neal's 
gripped  band? — A.  I  could  see  the  top  of  it. 

(J.  That  is  all  you  saw? — A.  Yes,  sir. 

Q.  Saw  the  top  metal? — A.  Around  here;  this  portion  here  was  a  little  metal. 

Q.  This  is  always  of  metal,  is  it  not? — A.  Yes,  sir. 

Q.  And  during  that  time  of  excitement  you  w^ere  able  to  see  what  kind  of  a  knife 
he  had  clinched  in  his  hand? — A.  I  was  there  about  five  minutes. 

Q.  And  tried  to  hold  his  hands  for  five  minutes  and  wrenched  his  hands  and  tried 
to  get  it  loose? — A.  Yes,  sir;  tried  to  take  it  loose,  but  could  not  get  it  loose. 

Thereupon  the  prosecution  called  one  A.  L.  Rettingeb,  who,  being  duly  swoni, 
testified  as  follows: 

Direct  examination  by  B.  C.  Tunison,  Esq. : 

Q.  Do  you  remember  the  occasion  of  the  affray  between  Mr.  O'Neal  and  Mr.  Green- 
hut?— A.  Well,  I  saw  it  after  the  cutting  was  all  through  with;  they  were  clinched. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had  in  his  hands? — A.  He  walked  right 
by  me;  he  walked  right  by  me  with  the  knife  in  his  hands. 

Q.  Did  vou  see  the  knife  in  his  hands? — A.  I  saw  a  portion  of  it;  did  not  see  the 
whole  knife  and  blade. 

Q.  Did  you  see  a  portion  of  the  handle  of  the  knife? — A.  About  the  ear  of  the 
knife. 

Q.  Is  that  the  knife,  sir  [exhibiting  to  witness  knife]? — A.  That  don't  look  like 
it;  it  looked  to  be  a  very  bright  blade  and  the  handle  looked  to  be  either  pearl  or 
white  horn.' 

Q.  Was  the  blade A.  It  was  a  slender  blade. 

Thereupon  the  respondents  called  in  rebuttal  one  A.  M.  Hyer,  who,  being  duly 
sworn,  testified  as  follows: 

Direct  examination  by  W.  A.  Blount,  Esq. : 

Q.  Were  you  present  at  the  time  of  this  affray  which  has  been  testified  to  between 
Mr.  O'Neal  and  Mr.  Greenhut? — A.  I  was  there  at  the  wind-up,  sir. 

Q.  Did  you  see  the  knife  that  Mr.  O'Neal  had? — A.  I  saw  the  blade;  yes,  sir. 

Q.  Did  you  see  it  at  the  time  that  Mr.  Mayer  was  trying  to  take  it  away? — A.  I 
saw  the  blade  of  it 

Q.  Was  it  so  held  that  you  could  see  anything  but  the  blade? — A.  I  could  not. 

No  cross. 

COUNSEL  FOB  Prosecution.  It  has  been  agreed  between  counsel  that  the  case  shall 
be  submitted  without  argument. 

The  Court.  In  that  event,  then,  the  court  will  render  its  decision  at  10  o'clock 
to-morrow  a.  m. 

Court  thereupon  took  a  recess  until  10  a.  m.  following  day. 

MORNING   SESSION,  DECEMBER  9,  1902. 

By  the  Judge: 

In  the  matter  of  the  rule  on  W.  C.  O'Neal  to  show  cause  why  he  should  not  be 
punished  for  contempt  upon  the  statements  set  forth  in  the  rule  of  contempt  and 
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affidavit  of  A.  (4reeiihut,  thereto  attached,  the  court,  in  going  over  the  affidavit  and 
the  answer  of  the  reeponderit  and  considering  carefuJly  the  testimony  which  was 
given  yesterday,  has  come  to  the  following  conclusion: 

The  charges  set  out  in  the  affidavit  naade  by  Mr.  Greenhut,  so  far  as  they  relate 
to  the  interference  with  an  officer  of  this  court  are  concerned,  are,  in  substance,  as 
follows: 

Mr.  Greenhut  alleges  in  his  affidavit  that  he  was  the  trustee  in  the  bankruptcy 
matter  of  Scarritt  Moreno;  that  he  had  filed  a  bill  against  tlie  Amd^ican  National 
Banketal.,  of  which  the  respondent,  O'Neal,  was  president;  the  bill  was  filed  on 
Saturday,  October  18,  of  this  year,  1902;  he  allies  that  on  October  20,  Monday 
following  that  day,  the  respondent  assaulted  him,  because,  as  an  officer  of  this 
court,  he  had  instituted  the  suit  aforesaid. 

He  alleges  that  the  assault  was  made  to  interfere  and  prevent  him  from  perform- 
ing the  duties  as  such  officer,  and  that  such  assault  did  interfere  with  him  as  such 
officer  in  the  performance  of  such  duties. 

The  respondent,  by  his  answer,  admits  that  he  knew  Mr.  Greenhut  was  trustee  in 
the  bankruptcy  estate  of  Scarritt  Moreno. 

Tliis  was  further  established  bv  the  record  which  was  put  in  evidence.  He  admits 
that  he  knew  the  bill  recited  in  Mr.  Greenhut's  affidavit  had  l>een  filed  against  his 
bank,  and  he  allies  further  that  Mr.  Greenhut  knew  said  bill  to  be  in  fraud  of  the 
bank. 

He  admits  that  he  went  to  the  office  of  the  officer  of  this  court,  Mr.  Greenhut,  to 
reproach  him  for  having  brought  the  suit  mentioned,  and  he  asserts  that  he  did 
reproach  him  for  brineing  the  said  suit,  and  he  asserts  that  Mr.  Greenhut  knew  when 
the  suit  was  brought  that  there  was  no  foundation  therefor. 

Up  to  this  point  in  the  matter  there  is  little  conflict  in  the  statements  of  either 
party,  but  from  this  point  on  the  statements  of  the  affiant,  Greenhut,  and  the  re- 
spondent, O'Neal,  do  not  agree.  Mr.  O'Neal  interpolates  into  his  answer  something 
about  another  suit  which  the  bank  had  brought  against  Mr.  Greenhut,  and  that  part 
of  the  conversation  which  he  had  with  Mr.  Greenhut  was  in  regard  to  that  suit 
This  Mr.  Greenhut  denies.  Mr.  O'Neal  says,  however,  that  the  principal  conversa- 
tion that  he  had  on  that  occasion  with  Mr.  Greenhut  was  in  regard  to  tne  other  suit 
which  had  just  been  brought  on  Saturdav  the  18th,  and  not  as  to  the  suit  that  had 
been  brought  a  month  or  two  before  by  the  bank  against  Mr.  Greenhut.  From  this 
point  on  there  is  a  direct  and  positive  contradiction  b^  the  affiant  and  by  the  re- 
spondent in  most  of  that  that  is  important  and  critical  in  this  case,  and  the  court  is 
compelled,  in  deciding  the  case,  to  say  who  is  stating  the  truth  about  it.  From  that 
position  there  is  no  escape. 

Mr.  Greenhut  says,  in  a  general  way,  without  reading  his  statement  or  following 
his  testimony,  that  after  a  conversation  with  himself  and  O'Neal  about  this  transac- 
tion, that  O'Neal  made  some  remark  and  they  had  some  words  passed  which  w^ere 
not  pleasant,  and  that  Mr.  O'Neal  started  to  the  door  and  that  he,  without  thinking 
or  suspicioning  any  trouble,  started  after  him  and  within  a  short  distance  of  him;  that 
suddenly,  and  without  warning  or  any  suspicion,  that  Mr.  O'Neal  turned  with  a 
knife  and  assaulted  him,  cutting  him  in  the  way  shown  to  the  court,  which  was  a 
very  serious  way;  I  do  not  care  to  say  much  about  it  further  than  this,  that  it  seems 
to  the  court  that  it  was  the  merest  accident  in  the  world  that  Mr.  Greenhut's  life  w^as 
not  taken  and  that  he  was  not  forever  prevented  from  appearing  in  this  court  to,  or 
anywhere  else  to,  attend  to  any  duties  whatever. 

Mr.  O'Neal  says  that  they  had  some  words,  that  perhaps  in  this  connection  it 
would  be  fairer  to  Mr.  O'Neal  to  read  what  he  swears  to  in  his  answer:  When  the 
respondent  turned  to  leave  the  office  and  when  he  had  nearly  reached  the  door  he 
turned  and  said  to  Greenhut:  "Well  you  know  you  lied  about  the  Moreno  acceptance, 
for  you  said  that  you  would  pay  it,"  the  Moreno  acceptance  being  the  negotiable 
paper  hereinbefore  mentioned.  As  the  respondent  turned  saying  this  he  noticed 
that  the  said  Greenhut  was  following  him  and  as  he  said  it  the  said  Greenhut,  who 
was  short,  stout,  heavily  built,  and  apparently  much  more  muscular  than  respondent, 
struck  the  respondent,  who  is  thin  and  feeble,  and  forced  him  against  the  railing  in 
said  office.  That  respondent  shoved  the  said  Greenhut  a  little  way  from  him,  out 
he,  the  said  Greenhut,  instantly  recovered  and  rushed  at  respondent  with  his  arm 
uplifted  to  strike,  when  respondent  drew  from  his  pocket  a  small  pocketknife  and 
opened  it  in  order  to  protect  himself,  and  upon  said  Greenhut  rushing  again  upon 
huBy  cut  him  therewith,  while  the  said  Greenhut  was  still  following  and  endeavoring 
to  strike  him. 

That  it  is  not  true  that  the  respondent  at  any  time  said  to  the  said  Greenhut  that 
he,  the  respondent,  would  settle  the  matter,  but  the  facts  are  as  hereinbefore  stated. 

Taking  the  respondent's  own  statement  sia  true,  the  court  holds  as  a  matter  of  law 
that  the  cutting  was  entirely  unjustifiable. 
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It  is  a  recogniised  rule  of  law  b^  everybody  who  knows  any  law  that  in  order  to 
justify  anyone  with  an  assault  with  a  deadly  weapon  they  must  first  retreat  as  far  as 
they  can  get  when  assaulted,  and  when  they  can  go  no  farther,  if  their  assailant  has 
Bomel^ing  which  is  likely  to  endanger  their  life  or  do  them  ffreat  bodiljr  harm,  as  I 
remember  the  language,  only  then  are  they  entitled  to  assault  anyone  with  a  knife, 
pistol,  or  any  weapon  for  self-protection.  Otherwise,  if  there  is  an  opportunity  to 
nee,  they  must  go,  and  if  they  do  not,  and  stand  and  what  is  commonly  called 
**  fight,"  and  they  injure  their  assailant,  they  are  responsible  therefor.  The  testi- 
mony of  both  parties  here  says  that  the  office  door  was  open;  the  testimony  of 
both  parties  places  Mr.  O'Neal  so  that  he  could  have  leaped  out  of  the  office 
instantly  and  gotten  out  of  Mr.  Greenhut's  way  in  case  Mr.  O'NeaPs  story  is 
correct.  He  did  not  do  so,  according  to  his  own  statement,  but  according  to  his  own 
statement  says  that  he  would  not  fight  in  the  office,  but  if  he  would  come  into  the 
street  he  would  fight.  But  Mr.  Greenhut,  as  I  have  said,  contradicts  Mr.  O'Neal 
flatly,  and  Mr.  O'Neal  contradicts  Mr.  Greenhut  flatly,  and  in  disposing  of  this  case 
the  court  must  decide  between  them.  There  is  no  escape  from  that  duty,  unpleas- 
ant as  it  may  be,  and  the  court  takes  it  up  in  this  way.  First,  as  to  the  reasonable- 
ness of  the  assault.  Taking  ordinary  men  having  such  an  altercation  as  Mr.  O'Neal 
says  thev  had,  ordinary  men,  what  would  be  the  natural  effect  of  such  conversation 
in  an  office  between  two  men?  Would  the  one  man,  Greenhut,  who  was  alfronted 
and  insulted,  strike  his  assailant  quickly  in  the  face  for  the  insuit,  or  would  he  fol- 
low him  and  attempt  to  strike  him  in  the  back?  If  he  were  such  a  powerful  and 
muscular  man  ana  did  attempt  to  follow  and  strike,  would  that  attempt  have  no 
more  effect  upon  Mr.  O'Neal  than  the  red  spots  sworn  to  upon  the  side  by  Doctor 
Hannah?    That  is  one  way  that  the  court  looks  at  it 

Leaving  the  testimony  of  the  two  men  out  of  the  question  and  looking  at  the  rea- 
sonableness of  the  situation.  Next,  take  the  -two  testimonies.  The  one  tells  one 
story  and  the  other  the  other.  What  must  be  done  under  those  circumstances?  No 
living  witness  testified  to  what  he  saw  except  the  two  j>artie8.  The  court  must  dis- 
pose of  the  truth  or  falsity  of  those  statements  upon  their  sworn  testimony  and  what 
additional  light  it  can  get,  and  in  that  connection  it  turns  to  the  record  and  charac- 
ter of  the  two  men  for  peace  and  good  order  and  quiet.  Eight  or  ten  or  a  dozen  of 
the  best  citizens  of  Pensacola  appeared  and  testified,  or  it  was  admitted  upon  the 
part  of  the  respondent  that  they  would  so  testify,  and  their  testi money  was  waived, 
that  Mr.  Greenhut  was  a  gentleman  of  quiet,  peace,  and  good  order;  in  truth,  at  this 
hearing  no  intimation  was  made,  no  attempt  was  made  to  intimate  that  Mr.  Green- 
hut bad  ever  had  a  quarrel,  wordy  quarrel  even,  with  any  living  being.  On  the 
other  hand,  the  record  of  Mr.  O'Neal,  as  shown,  was  not  of  that  character.  I  do  not 
care  to  go  over  it  It  is  not  a  pleasant  task,  and  I  won't  review  it  particularlv,  but 
simply  refer  it  as  a  fact,  that  taking  the  record  of  Mr.  O'Neal  on  the  one  hand, 
showing  his  character  and  disposition  and  troubles  that  he  had  had  in  different 

S laces,  and  the  utter  absence  of  everything  of  that  character  as  regards  Mr.  Green- 
ut  on  the  other,  the  court  is  compelled,  in  the  direct  conflict  of  testimony  between 
the  two  men,  to  say  that  it  believes  Mr.  Greenhut's  story  of  this  controversy  and 
to  disbelieve  the  story  told  by  Mr.  O'Neal.     So  much  for  the  reasons  of  the  finding. 

I  want  to  say  further,  that  in  disposing  of  this  case  the  court  has  no  intention  to 
interfere  or  in  any  way  usurp  the  jurisdiction  or  the  authority  or  action  of  any  other 
tribunal  tliat  may  look  to  the  matter  between  the  State  and  Mr.  O'Neal.  The  action 
that  the  court  will  take  and  feels  compelled  to  take  will  only  be  such  action  as  is 
necessarv  for  the  interference  by  Mr.  O'Neal  with  the  duties  of  an  officer  of  this 
court  The  sentence  of  the  court  will  be  in  the  matter  that  Mr.  O'Neal  will  be  con- 
fined in  the  county  jail  of  this  county  for  the  term  of  sixty  days. 

CouNSBL  FOR  Respondsnt.  Your  honor  will,  I  assume,  suspend  the  execution  of 
that  sentence  for  a  half  hour  in  which  we  can  present  to  the  court  the  papers  neces- 
essary  for  the  perfection  of  a  writ  of  error  to  the  Supreme  Court  of  the  United  States. 

CouNSKL  FOR  PROSECUTION.  I  would  like  to  raise  the  question  in  the  first  place  as 
to  whether  that  a  writ  of  error  in  the  matter  of  contempt  does  not  lie,  and,  secondly, 
that  even  if  it  did  lie,  there  is  no  such  tiling  as  a  superpedeas  in  a  contempt  pro- 
ceeding. 

The  Court.  I  will  give  Mr.  Blount  aji  opportunity  to  make  a  hearing.  I  wish  to 
say  here  in  regard  to  supersedeas  that  while  I  have  granted  three  or  four  perhaps  in 
thirteen  years,  I  have  always  granted  them  on  my  own  judgment,  not  where  they 
were  asked  for  in  every  instance,  but  where  there  was  any  ground  to  contend  that 
there  was  a  question  or  law  involved.  There  was  one  in  Dallas,  Tex.,  that  I  granted 
of  my  own  motion  without  being  asked  for  it,  because  there  was  such  a  question  of 
law.     In  ninety-nine  cases  out  of  a  hundred  in  which  they  are  asked  there  is  no 
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question  of  law — there  is  no  queiition  of  law  left  which  hss  not  been  dispoeed  of  and 
the  purposes  would  not  further  tlie  ends  of  justice.  In  the  case  at  bar  tnat  question 
must  be  disposed  of  in  the  same  way;  if,  upon  looking  over  these  decisions,  the 
court  is  of  the  conclusion  that  there  is,  as  counsel  has  very  properly  put  it,  a  reason- 
able doubt  in  the  miud  of  the  court,  a  doubt  which  takes  nold  of  tne  court's  mind 
at  all  for  the  Supreme  Court  to  go  on,  a  supersedeas  will  be  granted.  It  will  only 
be  refused  in  this  case  and  in  other  cases  where  there  is  nothing  for  the  oonrt  to  pass 
upon  at  all.  That  is  all  I  can  say  at  present,  and  if  the  court  makes  an  error  it 
can  be  readily  corrected. 

Counsel  for  Respondent.  Will  your  honor  be  here  a^half  past  3?  I  would  like 
to  present  an  oral  ai^oment  on  the  question,  perhaps. 

The  Court.  I  desire  to  look  at  the  caseq  in  my  room  and  read  just  what  the  cH)urt — 
the  Supreme  Court — has  said.  The  court  likes  to  read  it  itself  and  think  about  it 
and  look  at  it.  I  have  no  objection  to  hearing  counsel's  views  of  it,  but  the  court 
makes  up  its  own  idea  and  can  understand  it  better  when  it  reads  the  cases  itself. 

Court  thereupon  took  a  recess  till  3.30  p.  m. 

AFTERNOON  SEHi<ION. 

The  Court.  This  being  an  unusual  case,  and,  so  far  as  I  know,  this  particular 
proposition  of  law  never  having  been  decided,  and  the  counpel  very  properly  voicc<l 
the  position  of  the  court  before  adjournment,  that  the  court  liad  no  ])er8onal  feeling, 
no  desire  to  oppress  anyone  illegally  nor  to  imprifion  anyone  il legally .  1  have  no 
hesitation  in  saying  that  if  Mr.  O^eal  went  to  jail  for  sixty  days  and  about  that 
time,  or  subsequently,  the  Supreme  Court  should  reverse  my  action  the  effect  would 
not  be  good  in  any  sense  on  the  community,  and  this  court  would  feel  very  much 
chagrined,  exceedingly  so;  no  hesitation  in  saying  so.  I  will  avoid  being  placed  in 
that  position  with  a  great  deal  of  care.  On  the  other  hand,  if  the  case  goes  up  and 
the  Supreme  Court  should  a<tirm  my  action,  then  all  criticism  of  this  court's  action 
is  effectually  disposed  of  when  the  highest  tribunal  has  passed  upon  the  action 
of  this  court.  Those  are,  perhaps,  in  a  measure  personal,  but  they  are  sufficient 
to  the  court  to  be  worthy  of  mention.  Much  more  important,  I  judge,  is  the  fact 
there  ought  to  be  a  ruling  of  that  court  upon  this  statute,  and  I  really  have  decided, 
without  any  further  discussion  of  the  case,  to  allow  the  appeal,  and  allowing  the 
appeal  will  allow  the  supersedeas  bond  until  the  bill  is  disposed  of,  or  until  it  is 
dismissed  or  whatever  course  counsel  representing  the  court  may  deem  best  to  take, 
and  that  will  be  the  course  without  any  further  delay  or  discussion  of  the  matter, 
and  for  the  reafions  which  I  have  assigned. 

It  is  needless  to  say  that  after  my  action  in  this  case  has  been  disposed  of  there  will 
be  no  more  supersedeas  cases  in  similar  cases  while  I  sit  here;  and  never  having  had 
a  case  like  this,  I  have  concluded  to  make  this  exception  now  and  will  idlow  tl.e 
appeal  and  will  allowa  supersedeas  bond.  The  court  under  the  circumstances  has  no 
anxiety  about  Mr.  O'Neal's  going  away,  and  a  bond  of  $1 ,000  will  answer  the  purj>oj*e. 

Counsel  for  Rkspondent.  The  court  will  make  an  order  allowing  fifteen  days  in 
which  to  present  a  bill  of  exceptions? 

The  Court.  Certainly. 

State  of  Florida,  County  of  Encambia: 

Before  me  personally  appeared  Lee  Daniell,  who,  beinpr  duly  sworn,  says:  That 
he  was  the  stenographer  who  reported  the  proceedings  in  the  United  States  district 
court  in  and  for  the  northern  district  of  Florida,  at  Pensacola,  Fla.,  in  the  matter  of 
the  contempt  of  W.  C.  O'Neal.  That  the  foregoing  pages  hereto  attached  and  num- 
bering from  1  to  70,  consectutively  and  inclusive,  is  a  true  report  of  such  proceedings 
as  takeii  by  me  in  shorthand  at  the  time  and  now  reproduced  from  said  shorthand 
notes. 

Lee  Danieli^ 

Sworn  to  and  subscribed  before  roe  this  28th  day  of  January,  A.  D.  1905. 

[seal.]  J.  W.  Marsh, 

Oerk  United  States  DiHtrict  Court  Northern  District  Florida, 

Mr.  Manager  Powers.  I  now  desire  to  call  one  witness  only,  and 
that  will  complete  the  evidence  in  support  of  this  charge.  That  wit- 
ness is  Mr.  W  .  A.  Blount.     I  understand  that  he  is  in  attendance. 

Mr.  Bacon.  Mr.  President,  before  the  manager  proceeds,  as  he  savs 
he  will  call  only  one  witness,  I  desire  to  know  whether  the  afiidavits 
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and  such  other  matters  as  were  inchided  in  these  answers  are  offered 
and  accepted  as  evidence  without  testimony  being  given  from  the 
stand?    1  simply  wish  the  information. 

Mr.  HiGGiNS.  Mr.  President,  there  is  no  objection  on  the  part  of  the 
respondent. 

I  will  state.  Mr.  President,  in  respect  to  that  matter,  that  this  is  the 
first  trial  in  this  court  1  am  aware  of  where  a  stenographic  record  of 
what  occurred  in  another  court  has  been  presented  here. 

In  the  Peck  case,  seventy-five  years  ago,  the  testimony  of  what 
occurred  in  Judge  Peck's  court  was  entirely  dependent  upon  the  oral 
testimony  of  the  witnesses  who  were  present  at  that  trial.  It  has 
seemed  to  counsel  for  the  respondent  that  they  were  fortunate  in 
the  O'Neal  case  that  a  stenographic  record  had  been  made  and  pre- 
served, and  that  it  could  be  presented  here,  so  that  this  court  would 
know  precisely  what  had  occurred  there. 

I  thmk,  therefore,  it  is  better  that  it  should  go  in  in  that  form,  even 
though  without  the  sanction  of  an  oath  in  this  tribunal. 

Mr.  FoRAKER.  Mr.  President,  while  Senators  in  that  part  of  the 
Chamber  are  acquiescing  in  the  suggestion  that  this  testimony  shall  go 
in  without  being  read,  upon  the  assumption  that  when  counsel  come  to 
sum  up  the  case  and  present  it  to  the  court  they  will  call  attention 
specifically  to  such  parts  of  the  record  as  they  regard  as  material  and 
upon  which  they  rely,  if  that  is  not  to  be  clearly  understood,  we  want 
to  have  all  the  testimony  read. 

WiixiAM  A.  Blount  sworn  and  examined. 

By  Mr.  Manager  Powers: 

Q.  Mr.  Blount,  where  do  you  reside? — A.  Pensacola,  Fla. 

Q.  What  is  your  profession  or  occupation? — A.  Attorney  at  law. 

Q.  How  long  have  you  been  in  the  practice  of  the  law? — A.  Thirty- 
one  years  last  November. 

Q.  Will  you  state  whether  or  not  you  are  a  member  of  the  United 
States  courts? — A.  I  am;  of  all  of  them. 

Q.  And  of  the  State  courts  of  Florida? — A.  I  am. 

Q.  Are  you  acquainted  with  Judge  Charles  Swayne? — A.  I  am. 

Q.  For  how  many  years?— A.  Since  1888  or  1889. 

Q.  And  whether  or  not  you  have  had  occasion  to  practice  law  before 
Judge  Swayne  in  the  district  court  of  Florida? — A.  Ever  since  that 
time. 

Q.  I  will  ask  you,  Mr.  Blount^  to  what  extent  have  you  practiced 
law  before  Judge  Swayne  ? — A.  I  have  constantly  practiced  before  him 
at  every  term  of  the  court.     I  have  had  quite  a  practice  in  his  court. 

Q.  I  think  you  are  a  brother  of  Mr.  Blount  who  testified  yesterday  ? — 
A.  A.  C.  Blount,  jr.  ? 

Q.  Yes. — A.  Yes. 

Q.  And  whose  firm  is  known  as  Blount  &  Blount? — ^A.  Yes. 

Q.  State  whether  or  not  you  were  counsel  for  W.  C.  O'Neal  in  the 
contempt  proceedings  in  1902  before  Judge  Swayne. — A.  Our  firm 
was,  and  I  conducted  the  business  on  behalf  of  the  firm. 

Q.  Ek)  you  remember  what  condition  the  case  was  in  when  you  first 
appeared  before  Judge  Swayne — that  is,  I  mean,  what  stage  was  it 
in? — A.  He  had  been  cited  to  appear  to  answer  charges  of  contempt 
and  came  to  me  before  any  proceedings  were  taken  except  the  cita- 
tion. 
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Q.  And  was  the  citation  backed  up  by  an  affidavit  or  petition? — A. 
It  was. 

Q.  That  was  the  petition  of  a  complainant,  Mr.  Greenhut? — A.  Yes. 

Q.  Will  you  state  whether  or  not  you  filed  any  denaurrer  to  that 
petition? — A.  I  did. 

Q.  And  whether  or  not  you  argued  that  demurrer  before  Judge 
Swayne? — A.  I  did. 

Q.  What  legal  proposition  was  involved  in  the  demurrer  which  you 
tiled? — A.  The  proposition  that  was  involved  was  whether,  under  the 
act  of  1831,  Mr.  O'T^^eil  had  been  guilty  of  a  contempt  of  the  district 
court  of  the  United  States  for  the  northern  district  of  Florida. 

Q.  Will  you  state  whether  or  not  you  brought  to  the  attention  of 
Judge  Swayne  the  statute  of  1831  ? — A.  1  did. 

Q.  And  whether  or  not  you  brought  to  his  attention  any  other  stat- 
ute that  was  pertinent  to  the  issue? — A.  I  do  not  remember  at  this 
moment  any  other  statute  than  the  act  of  1831,  as  embodied  in  the 
Revised  Statutes. 

Q.  Will  you  please  state,  Mr.  Blount,  whether  in  vour  argument 
upon  this  demurrer  you  brought  to  the  attention  of  Judge  Swaj'ne  any 
citations  of  any  courts  construing  the  statute  of  1831? — Yes;  1  did. 

Q.  What  cases  were  brought  to  Judge  Swayne's  attention  in  your 
argument  by  you? — A.  I  remember  at  this  time  the  case  of  Ex  part« 
Poulsen,  decided  by  Justice  Baldwin,  and  reported  in  19  Federal  Cases; 
also  the  case  of  Ex  parte  Bobinson,  reported,  as  I  recollect,  in  19  W^al- 
lace.  There  were  some  other  cases,  but  I  have  not  had  occasion  to 
refresh  my  memory  since  that  time,  and  I  do  not  now  remember  them. 

Q.  What  was  your  contention  as  raised  by  your  demurrer? — A.  My 
contention  was  that  neither  of  the  three  branches  of  the  first  section 
of  the  act  of  1831  covered  Mr.  O'Neal's  case;  that  he  was  not  an 
officer  of  the  United  Stiites,  and  consequently  was  not  engaged  in  any 
official  transaction;  that  he  was  not  in  the  court  room  nor  in  the  pres- 
ence of  the  court  or  so  near  thereto  as  to  embarrass  the  administration 
of  justice^  and  that  he  was  not  in  obstruction  or  disobedience  of  any 
affirmative  mandate,  order,  or  decree  of  the  court. 

Q.  Will  you  state  whether  or  not  you  argued  aU  those  propositions 
fully  before  Judge  Swayne? — A.  I  did. 

Q.  Later  on,  I  think,  witnesses  were  called,  were  they  not,  in  that 
proceeding? — A.  Yes. 

Q.  Were  you  present  at  that  time  as  counsel  for  the  respondent? — 
A.  I  was  throughout  the  whole  proceeding. 

Mr.  Manager  Powers.  I  think,  Mr.  President,  that  is  all  I  care  to 
interrogate  Mr.  Blount. 

Cross-examined  by  Mr.  Higgins: 

Q.  Mr.  Blount,  was  any  further  proceeding  taken  by  you  for 
O'Neal,  or  by.  O'Neal  through  you,  after  the  judge  rendered  his 
decision? — A.  Yes;  1  applied  for  and  obtained  a  supersedeas  pending 
a  writ  of  error  to  the  Supreme  Court  of  the  United  States,  upon  the 
ground  that  Judge  Swayne  did  have  no  jurisdiction  of  the  case. 

Q.  On  that  ground? — A.  Yes. 

Q.  Who  granted  the  supersedeas? — A.  Judge  Swayne. 

Q.  You  applied  to  him  ? — A.  Yes. 

Q.  Was  there  aiQV  hesitancy  on  his  part  in  granting  it? 

Mr.  Manager  Palmer.  Mr.  Presioent,  1  object  to  that  line  of 
examination. 
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Mr.  HinCriNS.  I  withdraw  the  question.  (To  the  witness.)  Was  a 
bond  given  i 

A.  A  bond  was  given. 

Q.  In  what  amount? — A.  A  thousand  dollars. 

Q.  Did  you  prosecute  the  writ  of  error  to  the  Supreme  Court? — A. 
1  did. 

Q.  Did  or  did  not  the  judge,  under  the  act  of  1891,  certify  your 
question  of  jurisdiction  to  the  Supreme  Court? — A.  He  did. 

Q.  Therefore  the  question  as  to  whether  his  court  had  jurisdiction 
or  not  of  the  case  as  made  in  Greenhut's  affidavit,  and  your  demurrer, 
and  the  judge's  certificate  all  went  to  the  Supreme  Court  of  the  United 
States  for  adjudication? — A.  Yes. 

Q.  What  did  it  decide?— A.  It  decided  that  it  was  not  a  question  of 
jurisdiction  at  all  brought  up  by  the  demurrer;  therefore  the  act  of 
1891  did  not  apply. 

Q.  Did  it  not  decide  that  the  jurisdiction  both  of  the  person — that 
is,  of  O'Neal — and  of  the  subject-matter — that  is,  the  alleged  acts  of 
contempt — being  not  challenged,  the  court  would  not  undertake  to 
pass  upon  the  merits  of  the  case? — A.  Singjly,  yes.  They  said  I  chal- 
lenged the  facts  and  did  not  challenge  the  jurisdiction  of  the  court. 

Q.  So,  upon  the  face  of  those  proceedings  Judge  Swayne's  court 
did  have  jurisdiction  of  that  subject-matter  and  to  try  O'Neal  ? — A. 
That  is  what  I  understand  the  court  to  have  decided. 

Mr.  HiGGiNS.  That  is  all. 

By  Mr.  Manager  Powers: 

Q.  A  single  Question,  Mr.  Blount.  The  court  decided  that  it  was 
the  affidavit  of  (jrreenhut  that  gave  the  court  jurisdiction? — A.  Yes; 
that  Judge  Swavne  had*  the  right  to  try  the  general  class  of  cases 
included  under  tne  term  of  cont4?mpt,  and  had  jurisdiction  of  the  per- 
son of  O'Neal,  and  therefore  it  was  not  a  question  of  jurisdiction. 

By  Mr.  Higgins: 

Q.  After  that,  what  course  did  the  proceeding  take? — ^A.  I  then 
applied  for  a  writ  of  habeas  corpus  to  Judge  Pardee,  the  presiding 
judge  of  the  fifth  judicial  circuit. 

Q.  Was  that  matter  heard  before  him? — A.  It  was  heard  before 
him  and  the  other  judges. 

Q.  What  other  judges? — A.  Judges  Shelby  and  McCormick. 

Q.  What  was  their  decision? — A.  Their  decision  was  that  the 
attempt  by  habeas  corpus  was  an  attempt  to  impeach  the  judgment 
collaterally,  and  that.  Judge  Swayne  having  jurisuiction,  it  could  not 
be  done. 

Q.  Therefore  it  distinctly  rested  upon  the  decision  that  he  had 
jurisdiction? — A.  No. 

Q.  Did  you  or  not  on  behalf  of  O'Neal  in  the  circuit  court  of  appeals 
file  a  supplementarv  paper  stating  further  facts  going  to  show  that 
the  district  court  d\i  not  have  jurisdiction  over  this  matter  of  contempt, 
in  that  the  place  where  the  assault  of  O'Neal  on  Greenhut  took  place 
was  at  a  distance  from  the  United  States  court? — A.  I  attempted  to 
file  a  paper  of  that  kind.  I  do  not  recollect  just  now  whether  it  was 
filed  or  not  or  whether  consideration  was  given  to  it. 

Q.  Did  you  not  recollect  that  the  court  in  their  decision  said  that 
those  considerations  contained  in  that  paper  made  no  difference? — A.  I 
think  so.     Of  course  the  decision  would  show  for  itself. 

Mr.  UiGGixs.  That  will  do. 
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Reexamined  bj'  Mr.  Manager  Powers: 

Q.  As  1  understand,  Mr.  Blount,  both  the  Supreme  C!ourt  and  the 
circuit  court  found  that  Judge  Swayne  had  jurisdiction  of  that  case? — 
A.  Yes. 

Q.  Now,  did  either  of  those  courts  go  into  the  merits  whether  under 
the  statute  of  1831  he  had  the  right  to  punish  O'Neal  for  contempt? — 
A.  Neither  of  them.  Both  cases  distinctly  went  oflP  on  the  question  of 
jurisdiction. 

Q.  In  other  words,  you  undertook  to  get  up  the  question  of  merit 
and  failed? — A.  Yes. 

Q.  And  failed  in  both  instances? — A.  That  is  not  exactly  correct. 
I  did  not  attempt  to  get  up  the  question  of  merits  in  either  case.  In 
the  first  case  I  attempted  to  show  that  Judge  Swayne  did  not  have 
jurisdiction  because  the  statute  of  1831  was,  as'I  contended,  the  full 
measure  of  his  power,  and  he  had  no  power  to  try  the  case  upon  the 
facts  as  shown  upon  the  face  of  the  affidavit. 

Q.  Then  you  took  it  on  a  habeas  corpus  to  the  United  States  circuit 
court? — A.  Yes. 

Q.  What  did  the  circuit  court  say? — A.  I  was  met  by  the  same 
response,  practically,  that  the  judge  had  jurisdiction  of  the  subject- 
matter  of  contempts,  and  whether  the  statute  of  1831  gave  him  power 
or  not  was  a  question  not  to  be  considered  hj  the  court. 

Mr.  Manager  Powers.  I  think,  Mr.  President,  that  is  all  the  evi- 
dence we  have  in  support  of  the  twelfth  article. 

Mr.  Fairbanks.  I  move  that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, do  now  adjourn  until  to-morrow. 

The  motion  was  agreed  to;  and  (at  5  o'clock  and  5  minutes  p.  m.) 
the  Senate,  sitting  as  a  court  of  impeachment,  adjourned  until  to-mor- 
row, February  15,  at  2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  retired  from  the  Chamber. 


In  the  Senate,  F*'hruary  16,  1905. 

The  President  pro  tempore.  The  hour  of  2  o'clock  having  arrived, 
to  which  the  Senate,  sitting  as  a  court  of  impeachment,  adjourned, 
the  Senator  from  Connecticut  [Mr.  Piatt]  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  PRESIDING  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne,  United 
States  judge  in  and  for  the  northern  district  of  Florida.  The  Sergeant- 
at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  see  whether 
the  managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  tne  part  of  the  House  of  Representatives  were 
announced  by  the  Assistant  Sergeant-at-Arms,  and  oy  him  conducted 
to  the  seats  assigned  them. 

The  respondent.  Judge  Charles  Swayne,  accompanied  by  his  counsel, 
Mr.  Higgins  and  Mr.  Thurston,  entered  the  Chamber  and  took  the 
seats  assigned  them. 

The  Presiding  Officer.  The  Journal  of  the  last  trial  day  will  be 
read. 
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The  Journal  of  the  proceedings  of  the  Senate  sitting  for  the  trial  of 
the  impeachment  Tuesday,  February  14,  was  read. 

The  Presiding  Officer.  Are  the  managers  ready  to  proceed? 

Mr.  Manager  Olmsted.  Mr.  President,  we  desire  to  caU  Mr.  Wilson. 

Mr.  Stewart.  Mr.  President,  I  suggest  that  the  manager  in  exam- 
ining the  witness  shall  stand  at  the  back  row,  because  the  witness  will 
necessarily  direct  his  replies  to  him.  Otherwise  we  shall  not  be  able 
in  this  part  of  the  Chamber  to  hear  the  testimony. 

The  Presiding  Officer.  If  convenient  to  the  managers,  when  exam- 
ining witnesses  they  might  take  a  place  by  the  desk  of  the  Senator 
from  Nevada. 

Mr.  Stewart.  The  manager  can  take  my  chair. 

EvERARD  Meade  Wilson,  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Mr.  Wilson,  where  do  you  reside? — A.  Pensacola,  Fla. 

Q.  What  is  your  occupation? — A.  Conductor  on  a  passenger  train 
on  the  L.  and  N.  Railroaa. 

Q.  The  Louisville  and  Nashville  Railroad? — A.  Yes,  sir. 

Q.  How  long  have  you  been  a  passenger  conductor  on  that  road  ? — 
A.  About  ten  years. 

Q.  Do  you  know  Judge  Sway ne? — A.  I  do. 

Q.  State  whether  or  not  he  has  ridden  with  you  more  or  less  in  each 
year  for  the  past  seven  or  eight  years. — A.  I  am  unable  to  state  posi- 
tively whether  he  rode  with  me  each  year  in  the  last  eight  or  ten 
years,  but  I  have  seen  him  a  number  of  times  on  my  train  in  the  last 
eight  or  ten  years. 

Q.  According  to  the  best  of  your  recollection,  has  he  ridden  with 
you  once  or  more  in  each  year? — A.  He  has. 

Q.  Will  you  state  upon  what  manner  of  transportation  he  rides? 
What  is  the  character? — A.  On  all  the  trips  but  one  he  rode  on  a  pass. 

Q.  On  what  did  he  ride  on  the  other  occasion? — A.  He  had  a 
ticket,  sir. 

Q.  When  was  that? — A.  During  the  time  that  this  committee  was 
sent  to  Florida  in  this  same  case;  on  or  about  February  the  17th.  I 
am  not  quite  sure  that  is  the  date,  but  on  or  about  that  time  last 
year — 1904 — ^he  rode  from  Pensacola  to  River  Junction  with  me  on  a 
ticket,  accompanying  the  party  that  was  the  committee  sent  there 
from  this  place  to  investigate  this  matter. 

Q.  That  was  the  first  and  only  time  he  rode  on  a  ticket? — ^A.  It  was, 
on  my  train. 

Mr.  Manager  Olmsted.  That  is  all. 

The  Presiding  Officer.  Do  counsel  for  the  respondent  desire  to 
cross-examine  the  witness? 

Mr.  Thurston.  No. 

Martin  Dawset  Merritt,  swora  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Where  do  you  reside? — A.  Pensacola,  Fla. 
Q.  What  is  your  occupation? — A.  Passenger  conductor  on  the  L. 
and  N. 

Q.  What  is  the  L.  and  N.  ? — A.  The  L.  and  N.  Railroad  Company. 
Q.  The  Louisville  and  Nashville  Railroad? — A.  Yes,  sir. 
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Q.  How  long  have  you  been  such  conductor? — A.  Fourteen  jrears. 

Q.  Do  you  kn(tw  Judge  Swayne,  the  respondent  ^ — A.  Yes,  sir. 

O.  State  whether  or  not  he  has  during  the  last  seven  or  eight  years 
ridden  with  you  once  or  more  in  each  year? — A.  To  the  best  of  my 
knowledge,  for  the  last  ten  years  he  has  been  riding  with  me. 

Q.  State  on  what  character  of  transportation  he  rides — whether  on 
a  paid  ticket,  whether  he  pays  his  fare,  or  not. — A.  He  has  always 
held  an  annual  pass  while  with  me. 

Mr.  Manager  Olmsted.  That  is  all.  [To  the  counsel  for  the  respond- 
ent.]   Cross-examine. 

Mr.  Thurston.  That  is  all. 

Henry  Franklin  Webb,  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Q.  What  is  your  occupation? — A.  Conductor  on  the  L.  and  N. 
Railroad. 

Q.  Passenger  conductor? — A.  Yes,  sir. 

Q.  How  long  have  you  been  passenger  conductor  on  that  rail- 
road?— A.  About  nine  years. 

Q.  State  whether  you  know  the  respondent,  Judge  Swayne? — A.  I 
do  not  know  him.  I  rode  with  him  on  the  tmin.  I  have  seen  him 
once  or  twice,  I  believe.  I  do  not  know  whether  I  would  recognize 
him  now  or  not.     It  has  been  a  year  or  so  ago. 

Q.  State  the  character  of  his  transportation — whether  he  paid  his 
fare,  or  used  a  pay  ticket,  or  whether  m  some  other  way? — A.  He  had 
a  pass — an  L.  and  N.  pass.  • 

Mr.  Manager  Olmsted.  That  is  all. 

No  cross-examination. 

Mr.  Manager  De  Armond.  I  will  have  Mr.  E.  T.  Davis  called. 

Elza  T.  Davis  appeared. 

Mr.  Manager  De  Armond.  Mr.  President,  if  there  be  no  objection, 
I  should  like  to  have  read  the  provision  of  the  statute  which  governs 
punishments  summarily  for  contempt.  Of  course  I  do  not  otfer  it  as 
evidence,  but  I  should  like  to  have  it  read  for  the  convenience  of  the 
court. 

The  Presiding  Officer.  If  there  be  no  objection,  the  Secretary 
will  read  the  statute. 

The  Secretary  read  as  follows:        ,  . 

Sec.  725.  The  said  courts  shall  have  power  to  impose  and  administer  all  necessary 
oaths,  and  to  punish,  by  fine  or  im'prisonment,  at  the  discretion  of  the  court,  con- 
tempts of  their  authority :  Promdedj  That  such  power  to  punish  contempts  shall  not 
be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their 

Eresence,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbe- 
avior  of  any  of  the  oflScers  of  said  courts  in  their  official  transactions,  and  the  dis- 
obedience or  resistance  by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said  courts. 

Mr.  Manager  De  Armond.  Mr.  President,  if  there  be  no  objection, 
1  should  like  to  have  read  also  the  provision  of  the  law  for  the  punish- 
ment of  another  class  of  contempts  through  the  ordinary  process  of 
indictment  and  trial  by  jury. 

The  Presiding  Officer.  If  there  be  no  objection,  the  Secretary 
will  read  as  requested. 
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The  Secretary  read  as  follows: 

Sec.  5399.  Every  person  who  corruptly,  or  by  threats  or  force,  endeavors  to  influ- 
ence, intimidate,  or  impede  any  witness  or  officer  of  any  court  of  the  United  States 
in  the  discharge  of  his  duty,  or  corruptly,  or  by  threats  or  force,  obstructs  or 
impedes,  or  endeavors  to  obstruct  or  imj>ede,  the  due  administration  of  justice 
therein,  shall  be  punished  by  a  fine  of  not  more  than  $500,  or  by  imprisonment  not 
more  than  three  months,  or  both. 

Mr.  Manager  De  Armond.  Mr.  President,  I  offer  now  the  record 
in  the  proceedings  in  the  case  for  contempt  against  E.  T.  Davis,  and  I 
should  be  glad  to  have  the  Secretary  read  the  record  down  to  and 
including  the  judgment  of  the  court — Judge  Swayne — in  disposing  of 
the  case.  Of  course,  we  wish  the  whole  record  to  go  in,  but  I  do  not 
care  to  have  more  than  that  read  now. 

The  Pbesiding  Officer.  The  Secretary  will  read  as  requested,  if 
there  be  no  objection. 

Mr.  Manager  De  Armond.  Read  from  the  beginning  down  to  the 
mark.  I  do  not  care  about  the  formal  parts  being  read,  but  the 
substance. 

The  Secretary  read  the  portion  of  the  record  indicated  by  Mr. 
Manager  De  Armond. 

Mr.  Manager  De  Armond.  Mr.  President,  to  save  time  the  Secre- 
tary might  omit  reading  until  he  gets  to  the  next  page.  Let  him  read 
the  marshal's  return  and  the  indorsements.  It  simply  recites  the 
matter  already  read,  and  I  do  not  care  to  take  time  in  reading  it. 

The  Secretary  read  the  portion  of  the  record  indicated. 

The  entire  record  in  the  case  of  The  United  States  v,  E.  T.  Davis  is 
as  follows: 

In  the  circuit  court  of  the  United  States,  northern  district  of  Florida.    The  United 

States  V,  E.  T.  Davis. 

Be  it  remembered  that  on  the  11th  day  of  November,  A.  D.  1901,  at  a  term  of  the 
United  States  circuit  court  in  and  for  the  northern  district  of  Florida,  held  at  Pensa- 
cola,  the  following  motion  was  made  in  open  court  and  entered  of  record,  to  wit: 

*'And  now  comes  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court, 
and  practicing  therein,  and  as  amicus  curise,  and  moves  the  court  to  cite  Simeon 
Belden,  Louis  Paquet,  and  E.  T.  Davis,  attorneys  and  counselors  of  this  court,  to 
show  cause  before  this  court  at  a  day  and  hour  to  be  fixed  by  the  court  why  they 
shall  not  be  punished  for  contempt  oi  the  court  in  causing  and  procuring,  as  attor- 
neys of  the  circuit  court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein 
Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued 
from  said  court  and  served  upon  the  judge  of  this  court,  to  recover  the  possession  of 
block  91  in  theCheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved 
in  a  controversy  in  ejectment  then  depending  in  this  court  in  a  case  wherein  the  said 
Florida  McGuire  was  plaintiff  and  the  Pensacola  City  Company  et  al.  were  defend- 
ants, upon  the  grounds: 

**  1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  w^as  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida 
McGuire  t;.  Pensacola  City  Company  et  al.  had  been  submitted  to  the  court  on 
November  5,  1901,  and  denied,  and  after  the  said  judge  had  stated  in  open  court 
and  in  the  presence  of  the  said  counsel,  Simeon  Belden  and  Louis  Paquet,  that  an 
allegation  of  the  said  petition  that  he  or  some  member  of  his  family  were  interested 
in  or  owned  property  in  said  tract  was  untrue,  and  had  stated  that  he  had  refused  to 
permit  a  member  of  his  family  to  buy  land  in  said  tract  because  the  said  suit  of 
Florida  McGuire,  involving  the  title  to  the  said  tract,  was  in  litigation  before  him, 
the  said  judge. 

"2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  m»  family  were  the  owners  of  or 
interested  in  any  part  of  the  said  tract,  and  had  no  reason  whatever  to  believe  that 
he  or  they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  Haid 
block  was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 


240       8WAYNE   IMPEACHMENT    PROOEEDINGB   IN   THE   SENATE. 

''3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night,  the 
9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  the  said 
attorney  to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  City  Com- 
pany et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said 
counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and 
would  then  trv  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should 
not  so  try,  ana  the  said  counsel  had  announced  that  they  would  make  such  showing. 

''4.  Tnat  the  said  £.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

**W.  A.  Blount, 
**An  Attorney  of  thU  Court, 

"November  11,  1901." 

And  afterwards,  and  on  the  same  day,  to  wit^  on  the  11th  day  of  Noyember,  A.  D. 
1901,  the  foUowlBg  order  was  made  and  entered  of  record  in  the  said  cause,  to  wit: 

"  In  re  matter  of  contempt  proceedings  against  Simeon  Belden,  Louis  Paqnet,  and 

E.  T.  Davis. 

''Upon  reading  the  motion  of  W.  A.  Blount,  an  attorney  and  counselor  of  this 
court,  for  a  citation  to  Simeon  Belden,  Louis  Paquet,  ana  E.  T.  Dayia  why  they 
should  not  be  committed  for  contempt,  for  the  reasons  set  forth  in  said  motion,  and 
after  consideration  of  the  same,  it  is  ordered: 

"That  the  same  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis  be,  and  they  are 
hereby,  cited  to  appear  before  me,  Charles  Swayne,  judge  of  this  court,  at  10  o'clock 
a.  m.  on  Tuesday,  November  12,  1901,  to  show  cause  why  they  should  not  be  pun- 
ished for  contempt  upon  the  srounds  and  for  the  reasons  set  forth  in  the  said  motion, 
which  is  now  of  record  in  the  records  of  said  court,  and  a  copy  of  which  is  to  be 
attached  by  the  clerk  to  the  copy  of  this  order  served  upon  the  said  Simeon  Belden, 
Louis  Paquet,  and  £.  T.  Davis. 

"Ordered  in  open  court,  this  11th  day  of  November,  A.  D.,  1901. 

"Chas.  Swayne,  Judged 

At  the  time  of  the  presentation  of  the  said  motion  by  the  said  W.  A.  Blount  in 
open  court,  on  November  11,  1901,  the  said  Simeon  Belden  and  the  said  E.  T.  Davis 
were  present  in  the  said  court,  and  before  making  said  order  the  said  judge  made 
and  directed  to  be  spread  upon  the  minutes  the  following  declaration  concerning  his 
connection  with  the  land  in  the  Cheveaox  tract  mentioned  in  said  motion,  to  wit: 

"On  Tuesday,  November  5, 1901,  at  the  time  of  the  presentation  of  the  said  motion 
by  plaintiffs,  tnat  the  court  recuse  himself,  he  had  then  stated  and  now  states  that 
he  never  agreed  to  accept  nor  ever  accepted  any  deed  to  any  portion  of  the  said 
Cheveaux  tract;  that,  as  he  stated,  a  member  of  his  family,  to  wit,  his  wife,  had, 
with  money  inherited  by  her  from  her  father's  estate,  negotiated  for  the  purchase 
of  some  city  lots  in  Pensacola;  that  certain  deeds  in  connection  therewith  had  been 
sent  to  her  in  Delaware,  one  of  them  proving  to  be  a  quitclaim  deed,  and  ux)on  inves- 
tigation and  inquiry  it  was  found  that  the  property  in  this  deed  was  a  portion  of  the 
property  in  litigation  in  the  suit  of  Florida  McGuire  v,  Pensacola  City  Company  et  aL , 
and  that  thereupon,  and  by  his  advice,  the  said  deed  was  returned  to  the  proposed 
OTantors,  with  the  statement  that  no  further  negotiations  whatever  could  be  con- 
ducted by  them  in  relation  to  this  property,  and  they  thereupon  refused  to  pur- 
chase, either  at  the  present  time  or  in  the  future,  any  portion  oi  the  said  tract 

'*  W.  A.  Blount,  an  attorney  and  counselor  of  this  court,  and  practicing  therein, 
and  as  amicus  curiie,  moves  the  court  to  dte  Simeon  Belden,  Louis  Paquet,  and  £.  T. 
Davis,  attorneys  and  counselors  of  .this  court,  to  show  cause  before  this  court,  at 
a  day  and  hour  to  be  fixed  by  the  court,  why  they  should  not  be  punished  for  con- 
tempt of  this  court  in  causing  and  procuring,  as  attorneys  of  the  circuit  court  of 
Escambia  County,  ^^Iam  &  summons  in  ejectment,  wherein  Florida  McGuire  was 
plaintiff  and  the  Hon.  Charles  Swayne  was  defendant,  to  be  issued  from  said  court 
and  served  upon  the  said  judge  of  this  court  to  recover  the  possession  of  block  91, 
Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a  contro- 
versy in  ejectment  then  depending  in  this  court  in  a  case  wherein  the  said  Florida 
McGuire  was  plaintiff  and  the  Pensacola  City  Company  et  al.  were  defendants,  upon 
the  grounds: 

'  M .  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted  after 
a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Florida  McGuire  v.  Pen- 
sacola City  Company  et  al.  had  been  submitted  to  the  court  on  November  5,  1901, 
and  denied,  and  after  the  said  judge  had  said  in  open  court  and  in  the  presence  of 
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the  said  counfiMBlors,  Simeon  Belden  and  Loms  Paqaet,  that  the  allegation  of  the  said 
petition  that  he  or  some  member  of  his  family  were  interested  in  or  owned  property 
m  said  tract  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  member  of 
his  family  to  buy  land  in  said  tract  because  the  said  suit  by  Florida  McGnire,  involv- 
ing the  title  to  the  said  tract,  was  in  litigation  before  him,  the  said  judge. 

*^  2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or  inter- 
^ted  in  any  ^art  whatever  of  the  said  tract  and  had  no  reason  to  believe  that  he  or 
they  were  so  interested,  and  knew  or  could  easily  have  known  that  the  said  block 
was  not  in  the  poi^ession  or  control  of  anyone,  but  was  entirely  unoccupied. 

**  3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night,  the 
9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  said  attor- 
neys to  postpone  the  trial  of  the  said  case  of  Florida  McGuire  v.  Pensacola  City  Com- 
pany et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said 
counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and 
would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should 
not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such  showing. 

'*4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

''(Indorsements:  In  re  contempt  proceedings  Simeon  Belden,  £.  T.  Davis,  and 
Louis  Paquet.    Filed  November  11, 1901.    F.  W-  Marsh,  clerk. ) 

''  Marshal's  return:  United  States  of  America,  northern  district  of  Florida,  ss.  I 
hereby  certify  that  I  served  the  annexed  citation  on  the  therein-named  Simeon 
Belden  and  £.  T.  Davis,  the  within-named  Louis  Paquet  not  found,  being  outside 
the  northern  district  of  Florida,  by  handing  to  and  leaving  a  true  and  correct  copy 
thereof  with  Simeon  Belden  and  E.  T.  Davis  personally  at  Pensacola,  Escambia 
County,  in  said  district,  on  the  11th  day  of  November,  A.  D.  1901.  T.  F.  McGourin, 
United  States  marshal,  by  R.  P.  Wharton,  deputy.)" 

And  afterwards,  lo  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  following 
answer  was  made  and  entered  in  the  said  cause  by  the  said  defendants  therein,  to 
wit: 

''  Before  the  Hon.  Charles  Swayne,  judge  circuit  court  United  States,  northern  district 
of  Florida.  In  re  matter  of  contempt  proceedings  against  Simeon  Belden,  Louis 
Paquet,  and  E.  T.  Davis. 

"And  now  comes  Simeon  Belden  and  E.  T.  Davis,  and  for  reasons  why  they  should 
not  be  punished  by  contempt  showeth: 

"First  That  the  grounds  upon  which  the  said  contempt  is  based,  to  wit,  summons 
in  ejectment  issued  nrom  the  circuit  court  of  Escambia  County,  Fla.,  wherein  Florida 
McGuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  defendant,  that  said  pro- 
ceeding is  in  the  jurisdiction  of  the  circuit  court  of  Escambia  County,  Fla.,  and  that 
this  court  is  without  jurisdiction  thereof. 

"  Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing 
to  do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of  November  when 
submitted,  as  stated  in  said  motion,  nor  present  when  any  statement  made  by  the 
judge  concerning  his  connection  with  any  of  the  property,  except  the  statement  made 
by  said  judge  on  November  11,  after  court  convenea  ana  after  the  motion  to  discon- 
tinue the  case  of  Florida  McGuire  v,  Pensacola  City  Company  et  al.  was  made. 

"Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no  decla- 
ration made  by  the  judge  refeirea  to  in  said  paragraph,  and  as  for  reasons  to  believe 
that  he.  Judge  Swayne,  or  some  member  of^his  family,  was  interested  in  block  91, 
Rivas  tract  oi  land,  named  in  said  summons,  we  simple  refer  to  the  declaration  made 
by  Hon.  Cluurles  Swayne  on  November  11,  1901,  when  said  motion  was  made  by  the 
Hon.  W.  A.  Blount,  and  that  after  hearing  said  declaration,  believe  that  there  is  in 
existence  a  deed  to  Mrs.  Charles  Swayne;^  uncanceled,  and  that  they  have  no  knowl- 
edge of  its  repudiation,  and  as  the  negotiation  for  the  property  named  in  said  deed 
was  one  made  by  Mrs.  Charles  Swayne  in  her  individual  right,  that  no  act  of  the  said 
Hon.  Charles  Swayne  would  repudiate  or  render  null  and  void  any  transaction  made 
by  Mrs.  Charles  Swayne  with  her  own  money  or  property. 

"Fourth.  That  E.  T.  Davis  for  himself  showeth:  That  this  court  had  no  jurisdic- 
tion over  him  in  said  matter  of  Florida  McGuire  v.  Pensacola  City  Company  et  al. 
until  he  requested  the  cou^t  to  mark  his  name  as  attorney  for  plaintiff  on  the  morn- 
ing of  November  11,  when  he  presented  the  motion  to  discontinue  the  aforesaid  suit 

"BiMBON  BSLDSN. 

"K  T.  Davib. 
a  Doc  194,  6SS 16 
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"(Endorsements:  Before  the  Honorable  Charles  Swayne,  judge  of  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Florida,  at  Pensacola.  In  re 
contempt  against  Simeon  Belden.  Louis  Paquet,  and  E.  T.  Davis.  Filed  November 
12th,  1901.     F.  W.  Marsh,  clerk.  T 

And  afterwards,  to  wit,  oa  the  same  day,  November  12,  1901,  the  following  pro- 
ceedings were  had  in  open  court,  to  wit: 

*'The  United  States  v,  E.  T.  Davis.     No.  251.    Contempt  of  court 

**This  cause  coming  on  to  l>e  heard  on  the  motion  of  W.  A.  Blount,  attorney  and 
counselor  at  law  of  this  court,  as  amicus  curi%,  to  cite  the  said  Ezra  T.  Davis  to  show 
cause  why  he  should  not  \>e  punished  for  contempt  of  this  court  for  the  reasons  in 
said  motion  distinctly  alleged,  and  on  the  rule  granted  on  said  motion,  dated  Novem- 
ber 11,  1901,  a  certified  copy  of  which  has  been  duly  served  on  E  T.  Davis,  and  on 
the  answer  to  said  rule  on  this  dav  read  and  filed  in  open  court  by  and  on  behalf  of 
the  said  Ezra  T.  Davis,  and  after  hearing  the  testimony  of  the  witnesses  introduced 
by  the  United  States  and  by  the  said  defendant,  and  after  duly  considering  the  same, 

"It  is  now  ordered  and  adjudged  that  the  said  Ezra  T.  Davis  is  guiltv  in  manner 
and  form  as  in  said  motion  and  rule  set  forth  of  the  facts  therein  alleged.  And  it  is 
further  adjudged  that  the  same  constitutes  a  substantial  contempt  of  the  dignity  and 
good  order  of  this  court. 

"Wherefore  it  is  ordered  and  adjudged  that  the  said  Ezra  T.  Davis  do  pay  a  fine 
or  penalty  to  the  United  States  Government  of  $100,  and  that  he  be  taken  hence  to 
the  county  jail  of  Escambia  County,  Fla.,  at  Pensacola,  and  there  confined  for  and 
during  the  term  and  period  of  ten  days  from  the  12th  day  of  November,  1901,  and 
that  he  stand  committed  until  the  terms  of  this  sentence  be  complied  w^ith,  or  until 
he  be  dischai^ed  by  due  course  of  law. 

"Ordered  and  done  this  12th  day  of  November,  A.  D.  1901. 

"Chah.  Swayne,  Judge. 

("Endorsed:  United  States  t\  Ezra  T.  Davis.  Sentence.  Filed  November  12th, 
1901.     F.  W.  Marsh,  clerk.") 

And  afterwards  and  on  the  same  day,  to  wit,  on  the  12th  day  of  November,  A.  D. 
1901,  in  pursuance  of  the  term  of  the  foregoing  sentence,  there  issused  out  of  the 
clerk's  office  of  the  said  court  a  warrant  of  sentence  of  the  said  defendant,  directed 
to  the  marshal  of  the  said  district,  which  was  thereupon  delivered  to  him  and  was 
by  him  executed  and  returned  into  the  said  clerk's  office,  with  his  return  indorsed 
thereon,  which  writ,  together  with  the  said  return,  is  in  the  words  and  figures  fol- 
lowing, to  wit: 

"United  States  of  America,  circuit  court  of  the  United  States,  fifth  circuit,  northern 

district  of  Florida. 

"I7m?  President  of  the  United  States  to  the  marshal  of  the  United  Stales  for  the  norUiem  dis- 
trict of  Florida,  greeting: 

"  Whereas  at  a  session  of  the  circuit  court  of  the  Unitecl  States  for  the  fifth  circuit 
and  northern  district  of  Florida,  held  at  the  city  of  Pensacola,  in  said  circuit  and  dis- 
trict, on  the  11th  <iay  of  November,  A.  D.  1901,  a  rule  to  show  cause  why  he  should 
not  be  punished  for  contempt  of  the  said  court  was  duly  made  and  entere^l  by  the 
said  court  against  Ezra  T.  Davis  for  causing  and  procuring,  as  attomev  of  the  circuit 
court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein  Florida  McGuire 
was  plaintiff  and  the  Hon.  Charles  Swavne  was  defendant,  to  be  issued  from  the  said 
court  and  served  upon  the  said  judge  of  this  court,  to  recover  the  possession  of  block 
91,  Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  mvolving  a  contro- 
versy in  ejectment  then  pending  in  the  said  circuit  court  of  the  United  States  in  a 
case'wherein  the  said  Florida  McGuire  was  plaintiff  and  the  Pensacola  City  Company 
and  others  were  defendants,  upon  the  grounds: 

"1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  crourt  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  case  of  Florida  McGuire  r.,the 
Pensacola  City  Company  and  others  had  been  submitteii  to  the  court  on  November 
5,  1901,  and  denied,  and  after  the  said  judge  had  said  in  open  court  and  in  the  pres- 
ence of  the  said that  the  allegation  of  the  said  petition  that  he  or  some 

member  of  his  family  were  interested  in  or  owned  property  in  said  tract  was  untrue, 
and  ha<I  stated  that  he  had  refused  to  permit  a  member  of  his  family  to  buy  land  in 
said  tract,  because  the  said  suit  by  Florida  McGuire,  involving  the  title  to  the  said 
tract,  was  in  litigation  before  him,  the  said  judge. 
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''2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
tliat  neither  the  said  judj^e  nor  any  member  of  his  family  were  the  owners  of  or 
interested  in  any  part  whatever  of  the  said  tract,  and  had  no  reason  to  believe  that 
he  or  they  were  so  interested,  and  knew  or  could  easily  have  known  that  the  said 
block  was  not  in  the  possession  or  control  of  anyone,  l)Ut  was  entirely  unoccupied. 

**  3.  That  the  said  suit  was  instituted  a^inst  the  said  judge  on  Saturday  night,  the 
9th  instant,  after  6  ok»lock,  and  after  the  court  had  overruled  the  motion  of  said 
attorneys  to  pot«tpone  the  trial  of  the  said  cause  of  Florida  McGuire  v,  Pensacola  City 
Company  and  others,  for  a  week  or  more,  and  after  the  said  judge  had  announced  to 
the  counsel  aforesaid  that  he  would  call  the  case  for  trial  on  Monday,  November  11, 
1901,  and  would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why 
he  should  not  so  try,  and  the  said  counsel  had  annotmced  that  they  woutfl  make  such 
showing.  , 

"4.  That  the  said  E.  T.  I)av;s  was,  before  the  institution  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

* '  Which  charges  were  in  violation  of  the  dignity  and  good  order  of  the  said  court 
and  a  contempt  thereof. 

*'And  afterwards,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  said  defend- 
ant having  been  duly  served  with  an  order  to  sliow  cause  why  he  should  not  be  pun- 
ished for  the  alleged  contempt  aforesaid,  which  order  was  returnable  at  said  tmie, 
was  duly  tried  by  the  court  upon  his  answer  and  the  evidence  of  witnesses  on  the 
charges  aforesaid  in  the  said  rule  preferred,  and  a  verdict  of  guilty  was  duly  rendered 
by  the  said  court  against  the  said  defendant,  Elza  T.  Davis. 

**And  afterwards,  on  the  same  day,  our  said  court,  by  reason  of  the  verdict  afore- 
said of  the  said  court,  did  duly  sentence  the  said  Ezra  T.  Davis  to  be  imprisoned  in 
the  county  jail  of  Escambia  County,  in  the  State  of  Florida,  for  and  during  the  term 
and  period  of  ten  days  from  the  12th  day  of  November,  A.  D.  1901,  and  further  to 
pay  a  fine  or  penalty' to  the  United  States  Government  of  |100,  and  that  he  stand 
committed  until  the  terms  of  said  sentence  be  complied  with,  or  until  he  be  discharged 
by  due  course  of  law. 

''The  said  jail  being  the  place  duly  selected  for  the  imprisonment  of  persons  con- 
victed of  offenses  against  the  laws  of  the  United  States  in  the  courts  thereof,  in  said 
northern  district  of  Florida. 

**  Now,  therefore,  you,  the  said  marshal,  are  hereby  commanded  to  convey  to  the 
said  jail  at  Pensacola,  in  the  State  of  Florida,  the  body  of  the  said  Ezra  T.  Davis,  and 
deliver  him  to  the  keeper  thereof. 

**  And  you,  the  said  Keeper,  in  the  name  of  the  President  of  the  United  States  of 
America,  are  hereby  commanded  to  receive  the  body  of  the  said  Ezra  T.  Davis,  the 
person  aforesaid,  into  your  custody,  and  him,  the  said  Ezra  T.  Davis,  keep  in  the 
said  jail  of  Escambia  County,  in  the  State  of  Florida,  at  Pensacola,  for  the  mil  term 
and  period  of  ten  days  from  the  12th  day  of  Noveml)er,  IWl,  and  until  the  said  fine 
of  UlOO  be  paid,  or  until  he  be  discharged  by  due  course  of  law. 

** Herein  fail  not  at  your  peril.  And  make  due  return  of  what  you  shall  do  in  the 
premises  and  of  this  writ. 

"Witness  the  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  seal  of  this  court  at  the  city  of  Pensacola,  in  said  district,  this 
12th  day  of  Noveml)er,  A.  D.  1901. 

[seal.]  F.  W.  Marsh,  Clerk. 

"  (Indorsements. — No.  251.  I- nited  States  v.  Ezra  T.  Davis.  Warrant  of  sentence. 
Filed  November  12,  1901.     F.  W.  Marsh,  clerk. ) 

**(  Marshal's  return. — Received  the  within  warrant  of  sentence,  together  with  the 
body  of  the  within-named  prisoner,  Ezra  T.  Davis,  at  Pensacola,  Fla.,  on  the  12th 
November,  1901,  and  executed  the  same  by  delivering  the  body  of  the  said  prisoner 
to  the  keeper  of  the  jail  of  Escambia  County,  Fla.,  at  Pensacola,  on  the  12th  day  of 
November,  1901,  together  with  a  certified  copy  of  the  warrant  of  sentence.) 

"T.  F.  McGouRiN, 
**  United  Staief  Marshal. 
"By  R.  P.  Wharton, 
^* Deputy  United  Slates  Marshal, 

** United  States  fifth  judicial  circuit.  Proceedings  before  Don  A.  Pardee,  circuit 
judffe,  in  chambers.  New  Orleans,  La.  Ex  parte  Elsa  T.  Davis,  ex  parte  Simeon 
Belden.     On  writs  of  habeas  corpus. 

"  Writs  of  habeas  cor])Us  in  favor  of  the  alx>ve-named  relators  having  issued  on 
the  order  of  the  undersigned  circuit  judge,  returnable  in  chambers  in  the  city  of 
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New  Orleans,  and  returns  having  been  made  to  the  said  writs,  and  the  issue  pre- 
sented having  been  aigued — 

'*Itisnow.  for  the  reasons  herewith  filed,  ordered  and  adjudged  that  the  said 
writs  be  discnarged  and  that  the  relators  be  remanded  to  the  custody  of  the  jail 
keeper  of  Escambia  County,  Fla.,  holding  for  the  marshal  for  the  northern  district 
of  Florida,  at  Pensacola. 

'*And  the  said  relators,  pending  proceedings  on  above-mentioned  writs,  have 
been  enlarged  upon  bonds  conditioned  upon  their  appearance  and  to  obey  orders 
issued. 

'*It  is  ordered  that  they  surrender  themselves  to  said  jailer,  or  said  marshal,  on 
or  before  noon  of  Monday,  the  9th  day  of  December,  1901. 

^'The  costETof  these  proceedings  to  be  paid  by  said  relators. 

'*  Dumber  7,  1901. 

**DoN  A.  Pardeb,  Oircait  Judge." 
UNmsD  States  of  America, 

Northern  District  of  Florida: 

1,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Florida,  hereby  certify  that  the  foregoing  printed  pages,  numbered  from 
1  to  6,  inclusive,  contain  a  full,  true,  and  conoplete  transcript  of  the  record  and  pro- 
ceedings in  the  matter  of  the  rule  upon  E.  T.  Davis,  to  show  cause  why  he  should 
not  be  punished  for  a  contempt  of  said  court,  as  the  name  remains  of  record  and  on 
file  in  said  court. 

Witness  my  hand  and  the  seal  of  said  court,  at  the  city  of  Pensacola,  in  said  dis- 
trict, this  28tn  day  of  January,  A.  D.  1905. 

[sBAii.]  F.  W.  Marsh,  Qerk. 

Mr.  Manager  De  Armond.  Mr.  President,  I  now  offer  in  evidence 
the  record  in  the  case  against  Simeon  Belden.  I  will  say  to  the  court 
that  articles  8,  9,  10,  and  11  relate  to  the  same  transactions — the  pro- 
ceedings as  for  a  contempt  arainst  Elza  T.  Davis  and  Simeon  Belden. 

The  presiding  Officer.  Do  the  managers  desire  to  have  the  record 
read? 

Mr.  Manager  De  Armond.  I  do  not  care  to  have  it  read  unless  the 
court  does. 

The  Presiding  Officer.  Does  any  Senator  desire  the  record  to  be 
read? 

Mr.  Bacon.  Mr.  President,  I  do  not  desire  that  the  time  of  the  court 
shall  be  unnecessarily  consumed.  I  shall  be  perfectly  content  if  we 
may  be  put  in  possession  of  the  nature  of  the  document,  so  that  we 
can  carry  the  connection  with  us. 

Mr.  Manager  De  Armond.  Mr.  President,  I  would  say  that,  except 
as  to  the  names,  this  is  the  same  document  as  that  a  portion  of  which 
has  already  been  read  and  which  has  been  ordered  to  be  inserted  in 
full  in  the  Record. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that  the 
record  which  is  now  offered  is  in  the  contempt  case  against  Simeon 
Belden. 

Mr.  Manager  De  Armond.  The  Belden  case;  yes,  sir. 

The  Presiding  Officer.  And  that  it  is  substantially  in  form  the 
same  as  has  been  read  in  the  case  of  the  contempt  of  Davis. 

Mr.  Manager  De  Armond.  That  is  true. 

Mr.  Pbttus.  Mr.  President,  would  it  not  be  well  to  read  the  sentence 
by  the  court? 

The  Presiding  Officer.  The  part  of  the  transcript  which  relates  to 
the  sentence  bv  the  court  will  be  read. 

The  Secretary  read  the  sentence  pronounced  by  the  court,  which 
appears  below  in  the  complete  record. 

Mr.  Manager  De  Armond.  Perhapij  the  commitment  might  as  well 
be  read  in  one  of  the  cases. 
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The  Secretary  read  the  commitment,  which  appears  in  the  complete 
record;  which  is  as  follows: 

In  the  circuit  court  of  the  United  States,  northern  district  of  Florida.    The  United 

States  V.  Simeon  Belden. 

Be  it  remembered  that  on  the  11th  day  of  November,  A.  D.  1901,  at  a  term  of  the 
United  States  circuit  court  in  and  for  the  northern  district  of  Florida,  the  following 
motion  was  made  in  open  court  and  entered  of  record,  to  wit: 

And  now  comes  W.  A.  Blount,  an  attorney  and  counsellor  at  law  of  this  court,  and 
practicing  therein,  and  as  amicus  curiae,  and  moves  the  court  to  cite  Simeon  Belden, 
Louis  Pa^uet,  and  £.  T.  Davis,  attomevs  and  counsellor  of  this  court,  to  show  cause 
before  this  court,  at  a  dav  and  hour  to  oe  fixed  bv  the  court,  why  they  shall  not  be 
punished  for  contempt  of  the  court  in  causing  and  procuring,  as  attorneys  of  the  cir- 
cuit court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein  Florida 
McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued  from 
said  court  and  served  upon  the  judge  of  this  court,  to  recover  the  possession  of  block 
91  in  the  Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a 
controversy  in  ejectment  then  nending  in  this  court  in  a  case  wherein  the  said  Florida 
McGuire  was  plaintiff  and  the  Pensacola  City  Company  et  al.  were  defendants,  upon 
the  grounds: 

1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted 
after  a  petition  to  this  Judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida 
McGuire  v.  Pensacola  Citjr  Company  et  al.  had  been  submitted  to  the  court  on 
November  5,  1901,  and  denied,  and  after  the  said  judge  had  stated  in  open  court  and 
in  the  presence  of  the  said  counsel,  Simeon  Belden  and  Louis  Paquet,  that  an  allega- 
tion of  the  said  petition,  that  he  or  some  member  of  his  family  were  interested  in  or 
owned  property  in  said  tract,  was  untrue,  and  had  stated  that  he  had  refused  to  pjer- 
mit  a  memher  of  his  family  to  buy  land  in  said  tract  because  the  said  suit  of  Florida 
McGuire,  involving  the  title  to  the  said  tract,  was  in  litigation  before  him,  the  ^d 
judge. 

2.  That  after  the  said  declaration  of  the  said  judge,  the  said  counsel  were  aware 
that  neither  the  said  judge,  nor  any  member  of  his  family,  were  the  owners  of  or 
interested  in  any  part  of  the  said  tract,  and  had  no  reason  whatever  to  believe  that 
he  or  they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said 
block  was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  nigh^  the 
9th  instant^  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  the  said 
attorneys  to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  Citv  Com- 
pany et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said 
counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and 
would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showins  why  he  should 
not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such  showing. 

4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit  i^;ainst  the 
said  judge,  cognizant  of  all  the  facte  herein  set  forth. 

W.  A.  Blount,  An  Attorney  of  this  Court, 
November  11,  1901. 

And  afterwards,  and  on  the  same  day,  to  wit,  on  the  11th  day  of  November,  A.  D. 
1901,  the  following  order  was  made  and  entered  of  record  in  the  said  cause,  to  wit: 

"  In  re  matter  of  contempt  proceedings  a^inst  Simeon  Belden,  Louis  Paquet,  and 

E.  T.  Davis. 

*'  Upon  reading  the  motion  of  W.  A.  Blount,  an  attorney  and  counselor  of  this 
court,  for  a  citation  to  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis,  why  they 
should  not  be  committed  for  contempt,  for  the  reasons  set  forth  in  said  motion,  and 
after  consideration  of  the  same,  it  is  ordered: 

''That  the  said  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis  be,  and  they  are 
hereby,  cited  to  appear  before  me,  Charles  Swayne,  judge  of  this  court  at  10  o'clock 
a.  m.  on  Tuesday,  November  12,  1901,  to  show  cause  why  they  snould  not  be 
punished  for  contempt  upon  the  grounds  and  for  the  reasons  set  forth  in  the  said 
motion,  which  is  now  of  record  in  the  records  of  said  court,  and  a  copy  of  which  is 
to  be  attached  by  the  clerk  to  the  copy  of  this  order  served  upon  the  said  Simeon 
Belden,  Louis  Paquet,  and  E.  T.  Davis. 

"Ordered  in  open  court  this  11th  day  of  November,  A.  D.  1901. 

"  Charles  Swatnb,  Judge,** 
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At  the  time  of  the  presentation  of  the  said  motion  by  the  paid  W.  A.  Blount,  in 
open  court,  on  November  11,  U^Ol,  the  said  Simeon  Belden  and  the  said  E.  T.  Davis 
were  present  iii  the  said  court,  hu<\  l)efore  niakinp  said  order  the  said  judge  made 
and  directed  to  be  spread  upon  the  minutes  the  following  declaration  concerning  his 
connection  with  the  land  in  the  Cheveaux  tract,  mentioned  in  said  motion,  to  wit: 

'*0n  Tuesday,  November  5, 1901,  at  the  time  of  the  presentation  of  the  said  motion 
by  plaintiffs,  that  the  court  recuse  himself,  he  had  then  ^<tated,  and  now  states,  that  he 
never  agreed  to  accept,  nor  ever  accepted  an  v  deed  to  any  portion  of  the  said  Che- 
veaux tract;  that,  as  he  stated,  a  member  of  his  family,  to  wit,  his  wife,  had.  with 
money  inherited  by  her  from  her  father's  estate,  negotiated  for  the  purchase  of  some 
city  lots  inPensacoIa;  that  certain  deeds  in  connection  therewith  had  been  sent  to 
her  in  Delaware,  one  of  them  proving  to  be  a  quitclaim  deed,  and  upon  investigation 
and  inquiry  it  was  found  that  the  property  in  this  deed  was  a  portion  of  the  property 
in  litigation  in  the  suit  of  Florida  McCiuire  r.  Pensacola  City  Company  etal.,  ana  that 
thereupon,  and  by  his  advice,  the  said  deed  was  returned  to  the  proposed  grantors 
with  the  statement  that  no  further  negotiations  whatever  could  be  conaucted  by  them 
in  relation  to  this  property,  and  they  thereupon  refused  to  purchase,  either  at  the 
present  time  or  in  the  future,  any  portion  of  the  said  tract" 

W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court  and  practicing  therein, 
and  as  amicus  curiae,  moves  the  court  to  cite  Simeon  Belden,  Louis  Paquet,  and  £.  T. 
Davis,  attorneys  and  counselors  of  this  court,  to  show  cause  before  tnis  court,  at  a 
day  and  hour  to  be  fixed  by  the  court,  why  they  should  not  be  punished  for  con- 
tempt of  this  court,  in  causing  and  procuring,  as  attorneys  of  the  circuit  court  of 
Escambia  County,  Fla.^  a  summons  in  ejectment,  wherein  Florida  McGuire  was 
plaintiff  and  the  Hon.  Charles  Swayne  wan  defendant,  to  be  issued  from  said  court 
and  served  upon  the  said  judge  of  this  court,  to  recover  the  (K)88ession  of  block  91, 
Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a  contro- 
versy in  ejectment  then  depending  in  this  court  in  a  case  wherein  the  said  Florida 
McGuire  was  plaintiff  and  the  Pensacola  City  Company  et  al.  were  defendants, 
upon  the  grounds: 

1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  said  ca^  of  Florida  McGuire  r. 
Pensacola  City  Company  et  al.  had  been  submitted  to  the  court,  on  November  5, 
1901,  and  denied,  and  after  the  said  judge  had  paid  in  open  court,  and  in  the  pres- 
ence of  the  said  counselors  Simeon  Belden  and  Louis  Paquet,  that  the  allegation  of 
the  said  petition  that  he  or  some  member  of  his  family  were  interested  in  or  owned 
property  in  said  tract  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a 
member  of  his  family  to  buy  land  in  said  tract  because  the  said  suit  by  Florida 
McGuire  involving  the  title  to  the  said  tract  was  in  litigation  before  him,  the  said 
judge. 

2.  That  after  the  said  declaration  of  the  said  judge,  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or  inter- 
ested in  any  part  whatever  of  the  said  tract  and  had  no  reason  to  believe  that  he  or 
they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said  block 
was  not  in  the  possession  or  control  of  anyone,  but  waf?  entirely  unoccupied. 

3.  That  the  said  suit  against  the  said  judge  waw  institute*!  on  Saturday  night,  the 
9th  Instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  said 
attorneys  to  postpone  the  trial  of  the  said  case  of  Florida  McGuire  v.  Pensacola  City 
Ck)mpany  et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the 
said  counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and 
would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should 
not  BO  try,  and  the  said  counsel  had  announced  that  they  would  make  such  showing. 

4.  That  the  said  £.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against  the 
said  judge,  cognizant  of  all  of  the  facts  herein  set  forth. 

(Indorsements:  In  re  contempt  proceeding  Simeon  Belden,  E.  T.  Davis,  and  Louis 
Paquet.     Filed  November  11,  1901.     F.  W.  Marsh,  clerk.) 

(Marshal's  return:  United  States  of  America,  northern  district  of  Florida,  ss:  I 
hereby  certify  that  I  served  the  annexed  citation  on  the  therein  named  Simeon 
Belden  and  E.  T.  Davis,  the  within  named  Ixjuis  Paquet  not  found,  being  outside 
the  northern  district  of  Florida,  by  handing  to  and  leaving  a  true  and  correct  copy 
thereof  with  Simeon  Belden  and  E.  T.  Davis,  personally,  at  Pensacola,  Escambia 
County,  in  said  district,  on  the  11th  day  of  November,  A.  D.  1901.  T.  F.  McGonrin, 
United  States  marshal,  by  R.  P.  Whartou,  deputy. ) 
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And  thereafter,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  following 
answer  was  made  and  entered  in  the  said  cause  by  the  said  defendants  therein,  to  wit: 

"Before  the  Hon.  Charles  Swayne,  judge  circuit  court  United  States,  northern  dis- 
trict of  Florida.  In  re  matler  of  contempt  proceedings  against  Simeon  Belden, 
Jjouis  Paquet,  and  E.  T.  Davis. 

"And  now  comes  Simeon  Belden  and  E.  T.  Davis,  and  for  reasons  why  they  should 
not  l)e  punished  by  contempt  Hhoweth:    , 

"  First.  That  the  grounds  upon  whirh  the  said  cont<»mpt  is  based,  to  wit,  summons 
in  ^ectment  issued  from  the  circuit  court  of  Escambia  County,  Fla.,  wherein  Florida 
McUuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  defendant,  that  said  pro- 
ceedings is  in  the  jurisdiction  of  the  circuit  court  of  Escambia  County,  Fla.,  and  that 
this  court  is  without  jurisdiction  thereof. 

**  Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing 
to  do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of  November  when 
-submitted,  as  stat^  in  said  motion,  nor  present  when  any  statement  made  by  the 
judge  concerning  his  connection  with  any  of  the  property  except  the  statement  made 
by  said  judge  on  Noveml^er  11  after  court  convened  and  after  the  motion  to  discon- 
tinue the  case  of  Florida  McGuire  v.  Pensacola  City  ^k)mpany  et  al.  was  made. 

*  *  Third.  To  the  second  paragraph  showeth :  As  above  stated,  they  heard  no  declara- 
tion made  by  the  judge  referred  to  in  said  paragraph,  and  as  for  reasons  to  believe 
that  he.  Judge  Swayne,  or  some  member  of  his  family,  was  interested  in  block  91, 
Rivas  tract  of  land  named  in  said  summons,  we  simply  refer  to  the  declaration  made 
by  Hon.  Charles  Swayne  on  November  11,  1901,  when  said  motion  was  made  by  the 
Hon.  W.  A.  Blount,  and  that  after  hearing  said  declaration,  believe  there  is  in  exist- 
ence a  deed  to  Mrs.  Charles  Swayne  uncanceled,  and  that  they  have  no  knowledge 
of  its  repudiation,  and  as  the  negotiations  for  the  property  named  in  said  deed  was 
one  maae  by  Mrs.  Charles  Swayne  in  her  individual  right,  that  no  act  of  the  said 
Hon.  Charles  Swayne  would  repudiate  or  render  null  ana  void  any  transaction  made 
by  Mrs.  Charles  Swayne  with  her  own  money  or  property. 

"Fourth.  That  E.  T.  Davis,  for  himself,  showeth:  That  this  court  had  no  jurisdic- 
tion over  him  in  said  matter  of  Florida  McGuire  v.  Pensacola  City  Company  et  al. 
until  he  requested  the  court  to  mark  his  name  as  attorney  for  plaintiff  on  the  morn- 
ing of  November  11,  when  he  presented  the  motion  to  discontinue  the  aforesaid  suit. 

"Simeon  Belden. 
"E.  T.  Davis." 

"(Indorsements:  Before  the  honorable  Charles~Swayne,  judge  of  the  circuit  court 
of  the  United  States  for  the  northern  district  of  Florida,  at  Pensacola.  In  re  con- 
tempt against  Simeon  Belden,  Louis  Paquet,  and  E.  T.  Davis.  Filed  November  12, 
1901.    F.  W.  Marsh,  clerk.)" 

And  afterwards,  to  wit,  on  the  same  day,  November  12,  1901,  the  following  pro- 
ceedings were  had  in  open  court,  to  wit: 

"The  United  States  v,  Simeon  Belden.    No.  249.    Contempt  of  court 

"This  cause  coming  on  to  be  heard  on  the  motion  of  W.  A.  Blount,  attorney  and 
counselor  at  law  of  this  court,  as  amicus  curi&e,  to  cite  the  said  Simeon  Belaen  to 
show  cause  why  he  should  not  be  punished  for  contempt  of  this  court  for  the  reasons 
in  said  motion  distinctly  alleged,  and  on  the  rule  granted  on  said  motion,  dated 
November  11,  1901,  a  certified  copy  of  which  has  been  duly  served  on  said  Simeon 
Belden,  and  on  the  answer  to  said  rule  on  this  day  read  and  filed  in  open  court  by 
and  on  behalf  of  the  said  Simeon  Belden;  and  after  havinu  the  testimony  of  the  wit- 
nesses introduced  by  the  United  States  and  by  the  said  defendant,  ana  after  duly 
considering  the  same, 

"It  is  now  ordered  and  adjudged  that  the  said  Simeon  Belden  is  guilty  in  manner 
and  form  as  in  said  motion  and  rule  set  forth  of  the  facts  therein  allied;  and  it  is 
further  adjudged  that  the  same  constitutes  a  substantial  contempt  of  the  dignity  and 
good  order  of  this  court. 

"Wherefore,  it  is  ordered  and  adjudged  that  the  said  Simeon  Belden  do  pay  a  fine 
or  penalty  to  the  United  States  Government  of  $100,  and  that  he  be  taken  hence  to 
the  county  jail  of  Escambia  County,  Fla.,  at  Pensacola,  and  there  confined  for  and 
during  the  term  and  period  of  ten  days  from  the  12th  day  of  November,  1901,  and 


248       8WATNE    IMPEACHMENT   PROCEEDINGS    IN   THE   SENATE. 

that  he  stand  committed  until  the  terms  of  this  sentence  be  complied  with  or  until 
he  be  discharged  by  due  course  of  law. 
"Ordered  and  done  this  12th  day  of  November,  A.  D.  1901. 

''Ghas.  Swatnb,  Juige, 

"(Indorsements:  United  States  v.  Simeon  Beldon.  Sentence.  Filed  November 
12,  1901.     F.  W.  Marsh,  clerk.)" 

And  afterwards,  and  on  the  same  day,  to  wit,  on  the  12th  day  of  November,  A.  D. 
1901,  in  pursuance  of  the  terms  of  the  fbregoing  sentence,  there  issued  out  of  the 
clerk 'h  office  of  the  said  court  a  warrant  of  sentence  of  the  said  defendant,  directed 
to  the  marshal  of  said  district,  which  was  thereupon  delivered  to  him  and  was  by 
him  executed  and  returned  into  the  said  clerk's  office  with  his  return  indorsed 
thereon,  which  writ,  together  with  the  said  return,  is  in  the  words  and  figures  fol- 
lowing, to  wit: 

"United  States  of  America,  circuit  court  of  the  United  States,  fifth  circuit,  northern 

district  of  Florida. 

"TA€  President  of  the  United  Stat4's  to  the  marshal  of  the  United  States  for  the  northern 
district  of  FUmda,  greeting: 

"Whereas,  at  a  session  of  the  circuit  court  of  the  United  States  for  the  fifth  circuit 
and  northern  district  of  Florida,  held  at  the  city  of  Peiis^acola,  in  said  circuit  and 
district,  on  the  11th  day  of  November,  A.  D.  1901,  a  rule  to  show  cause  why  he 
should  not  be  punished  for  contempt  of  the  said  court  was  duly  made  and  entered 
by  the  said  court  {gainst  Simeon  Belden  for  causing  and  procuring,  as  attorneys  of 
the  circuit  court  of  Escambia  County,  Fla.,  a  summons  in.  ejectment,  wherein  Florida 
McGuire  was  plaintiff  and  the  honorable  Charles  Swayne  was  defendant,  to  be  issued 
from  the  said  court  and  served  upon  the  said  judge  of  this  court,  to  recover  the  pos- 
session of  block  91,  Cheveaux  tract,  in  the  city  of  Pensacola^  Fla.,  a  tract  of  land 
involving  a  controversy  in  ejectment  then  depending  in  the  said  circuit  court  of  the 
United  ^tes  in  a  case  wherein  the  said  Flonda  McGuire  was  plaintiff  and  the  Peii- 
sacola  City  Company  and  others  were  defendants,  upon  the  grounds: 

"1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Florida  McGuire  v. 
Pensacola  Citv  Company  and  others  had  been  submitted  to  the  court  on  November 
5,  1901,  and  aenied,  and  after  the  said  judge  had  said  in  open  court  and  in  the  pres- 
ence of  the  said  Simeon  Belden  that  the  allegation  of  the  said  petition  that  he  or 
some  member  of  his  family  were  interested  in  or  owned  property  in  said  tract  was 
untrue,  and  had  stated  that  he  had  refused  to  permit  a  member  oi  his  family  to  buy 
land  in  said  tract  because  the  said  suit  by  Florida  McGuire,  involving  the  title  to 
said  tract,  was  in  litigation  before  him,  the  said  judge. 

"2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or 
interested  in  any  part  whatever  of  the  said  tract,  and  had  no  reason  to  believe  that 
he  or  they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said 
block  was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

"3.  That  the  said  suit  was  instituted  against  the  said  judge  on  Saturday  night,  the 
9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  said 
attorneys  to  postpone  the  trial  of  the  said  cause  of  Florida  McGuire  v.  Pensacola  City 
Company  and  others  for  a  week  or  more,  and  after  the  said  judge  had  announced  to 
the  counsel  aforesaid  that  he  would  call  the  case  for  trial  on  Monday,  November  11, 
1901,  and  would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why 
he  should  not  so  try,  ana  the  said  counsel  had  announced  that  they  would  make  such 
showing. 

"4.  That  the  said  £.  T.  Davis  was,  before  the  institution  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

"Which  charges  were  in  violation  of  the  dignity  and  good  order  of  the  said  oourt, 
and  a  contempt  thereof. 

"And  afterwards,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  said  defend- 
ant, having  been  duly  served  with  an  order  to  show  cause  why  he  should  not  l)e 
punished  for  the  alleged  contempt  aforesaid,  which  order  was  returnable  at  said 
time,  was  duly  tried  by  the  court  upon  his  answer  and  the  evidence  of  witnesses  on 
the  charges  aforesaid  in  the  said  rule  preferred,  and  a  verdict  of  guilty  was  duly  ren- 
dered by  the  said  court  against  the  said  defendant,  Simeon  Belden. 

"And  afterwards,  on  the  same  day,  our  said  court,  by  reason  of  the  verdict  afore- 
said of  the  said  court,  did  duly  sentence  the  said  Simeon  Belden  to  be  imprisoned  in 
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the  county  jail  of  Esc^ambia  County,  in  the  State  of  Florida,  for  and  during  the  term 
and  period  of  ten  days  from  the  12th  day  of  November,  A.  D.  1901,  and  farther  to  pay  a 
fine  or  penalty  to  tne  United  States  Grovemment  of  $100,  and  that  he  stand  com- 
mitted until  tne  terms  of  said  sentence  be  complied  with,  or  until  he  be  discharged 
by  due  coarse  of  law,  the  said  jail  being  the  place  duly  selected  for  the  imprisonment 
of  persons  convicted  of  offenses  against  the  laws  of  the  United  States  in  the  courts 
thereof  in  said  northern  district  of  Florida. 

''Now,  therefore,  you,  the  said  marshal,  are  hereby  commanded  forthwith  to  con- 
vev  to  the  said  jail  at  Pensacola,  in  the  State  of  Florida,  the  body  of  the  said  Simeon 
Beiden  and  deliver  him  to  the  keeper  thereof. 

"And  you,  the  said  keeper,  in  tne  name  of  the  President  of  the  United  States  of 
America,  are  hereby  commanded  to  receive  the  body  of  the  said  Simeon  Belden,  the 
person  aforesaid,  into  vour  custody,  and  him,  the  said  Simeon  Belden,  keep  in  the 
i^d  jail  of  Escambia  County,  in  the  State  of  Florida,  at  Pensacola,  for  the  full  term 
and  period  of  ten  days  from  the  12th  day  of  November,  1901,  and  until  the  said  fine 
of  1100  be  paid,  or  until  he  be  discharged  by  due  course  of  law. 

"Witness,  the  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  seal  of  this  court,  at  the  city  of  Pensacola,  in  said  district, 
this  12th  day  of  November,  A.  D.  1901. 

"[seal.]  "F.  W.  Mabsh,  Oerh. 

"  (Indorsements:  No.  249.  The  United  States  v,  Simeon  Belden.  Warrant  of 
sentence.    Filed  November  12,  1901.    F.  W.  Marsh,  clerk. ) 

'Marshal's  return:  Received  the  within  warrant  of  sentence,  together  with  the 
oody  of  the  within-named  prisoner,  Simeon  Belden,  at  Pensacola,  Fla.,  on  the  12th 
daj  of  November,  1901,  and  executed  the  same  by  delivering  the  body  of  the  said 
prisoner  to  the  keeper  of  the  iail  of  Escambia  County,  Fla..  at  Pensacola,  on  the  12th 
day  of  November,  1901,  together  with  a  certified  copy  of  tne  warrant  of  sentence. 

"T.  P.  McGouRiN, 
"  VrvUed  States  Marshal 


"United  States,  fifth  judicial  circuit.  Proceedings  before  Don.  A.  Pardee,  circuit 
judge,  in  chambers.  New  Orleans,  La.  Ex  paile  Elsa  T.  Davis,  ex  parte  Simeon 
Belden.    On  writs  of  habeas  corpus. 

"Writs  of  habeas  corpus  in  favor  of  the  above-named  relators  having  issued  on 
the  order  of  the  undersigned  circuit  judge,  returnable  in  chambers,  in  the  dty  of 
New  Orleans,  and  returns  having  been  made  to  the  said  writs,  and  the  issues  pre- 
sented having  been  aiyued, 

"It  is  now,  for  the  reasons  herewith  filed,  ordered  and  adjudged  that  the  said 
writs  be  discharged  and  that  the  relators  be  remanded  to  the  custody  of  the  jail 
keeper  of  Escambia  County,  Fla.,  holding  for  the  marshal  for  the  northern  district 
of  Florida,  at  Pensacola. 

"And  the  said  relators,  pending  proceedings  on  above-mentioned  writs,  have  been 
enlarged  upon  bonds  conditioned  for  their  appearance  and  to  obey  orders  issued. 

"It  is  oKlered  that  they  surrender  themselves  to  said  jailer  or  said  marshal  on  or 
before  noon  of  Monday,  the  9th  day  of  December,  1901. 

"The  costs  of  these  proceedings  to  be  paid  by  said  relators. 

"DoK.  A.  Pabdee,  Circuit  Judge. 
"Decembbr  7,  1901.*' 

Unitied  States  of  America, 

Northern  district  of  Florida: 

1,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Florida,  hereby  certify  that  the  foregoing  printed  pages,  numbered  from  1  to 
6,  both  inclusive,  constitutes  a  full,  complete,  ana  true  transcript  of  the  record  and 
proceedings  in  the  matter  of  the  rule  upon  Simeon  Belden  to  show  cause  why  he 
should  not  be  punished  for  a  contempt  of  said  court,  as  the  same  remains  of  record 
and  on  file  in  said  court 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  district, 
this  28th  day  of  January,  A.  D.  1905. 

[seal.]  F.  W.  Marsh,  Clerk, 
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Elza  T.  Davis  recalled. 

By  Mr.  Manager  De  Armond: 

Q.  Mr.  Davis,  you  are  the  E.  T.  Davis  mentioned  in  these  contempt 
proceedings? — A.  Yes,  sir. 

Q.  You  have  already  been  on  the  stand,  and  have  stated  that  you 
are  an  attorney  at  law  and  live  in  Pensa<*ola,  Fla.  ? — A.  Yes,  sir. 

Q.  Were  you  one  of  the  attorneys  in  the  suit  in  the  State  court  of 
Florida  McGuire  et  al.  v.  Charles  Sway ne 'if — A.  Yes,  sir. 

Q.  When  were  you  retained  in  that  ca-^e? — A.  It  was  on  Saturday 
evening,  about  7  o'clock,  I  suppose,  of  November  9,  1901. 

Q.  Ihe  evening  of  the  bringing  of  that  suit? — A.  Yes,  sir. 

Q.  Had  you  been  or  were  you  then  an  attorney  in  the  case  of  Florida 
McGuire  et  al.  v.  The  Pensacola  Land  Company  et  al.  ? — A.  I  was  not. 

Q.  In  Judge  Swayne's  court? — A.  I  was  not. 

Q.  When  did  you  first  become  connected  with  that  case  in  the  United 
States  court? — A.  On  Sunday  Mr.  Paquet  rang  me  up  at  the  hotel  and 
asked  me  to  come  down  to  the  office.  I  went  down  to  the  office,  and 
he  showed  nie  a  telegram  he  had  received  from  his  wife,  stating  that 
some  of  his  family  were  sick — I  do  not  remember  which  ones — and  to 
come  home  on  the  first  train.  He  asked  me  if  I  would  appear  in  the 
court  the  next  morning  and  discontinue  the  case  before  the  court, 
which  I  agreed  to  do. 

Q.  Was  that  your  first  connection  with  the  case? — A.  Yes,  sir. 

Q.  What  did  you  do  in  that  case? — A.  Nothing  more  than  to  pre- 
pare the  motion,  and  on  Monday  morning  I  asked  the  court  to  mark 
ray  name  as  counsel  for  the  plaintiifs,  and  stated  that  Mr.  Paquet  had 
been  called  home,  and  that  owing  to  General  Belden's  physical  condi- 
tion 1  would  withdraw  the  case  as  a  matter  of  courtesy  to  the  attorneys. 

Q.  What  action  was  taken?  Was  the  case  accordingly  dismissed! — 
A.  Yes,  sir. 

Q.  What  next  transpired  there,  so  far  as  you  were  concerned? — 
A.  Mr.  Blount  rose  and  made  a  motion  that  the  three  attorneys  be 
punished  for  contempt  of  court. 

Q.   Which  Mr.  Blount?     What  is  his  first  name?— A.   W.  A.  Blount. 

Q.  What  was  his  connection  with  the  Florida  McGuire  case  ? — A.  He 
was  a  defendant  and  also  attorney  for  himself  and  the  other  defendants. 

Q.  State  to  the  court  what  transpired  there.  What  was  said  by  the 
judge  and  by  Mr.  Blount,  and  what  was  done? — A.  I  do  not  remember 
all  that  was  saicf  at  the  time.  Judge  Swayne  appointed  Mr.  Blount 
and  William  Fisher  to  prepare  the  motion. 

Q.  Who  is  William  Fisher? — A.  He  is  also  an  attorney  and  was 
one  of  the  defendants  in  the  case. 

Q.  The  case  that  had  just  been  dismissed? — A.  Yes,  sir. 

Q.  Do  you  know  when  that  motion  was  filed?  Was  it  prepared  in 
writing  and  filed? — A.  I  do  not  think  it  was  immediately;  some  time 
during  tlie  morning. 

Q.  What  next  transpired,  so  far  as  you  were  concerned? — A.  We 
were  served  with  a  rule  to  show  cause  why  we  should  not  be  punished 
for  contempt,  and  we  then  prepared  our  answer,  the  answer  which  has 
been  read  here. 

Q.  When  did  you  next  appear  before  the  court? — A.  Tuesday, 
November  12. 

Q.  And  then  you  filed  your  answer? — A.  Yes,  sir. 
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Q.  State  to  the  court  whether  or  not  any  t<?stin)onv  was  taken. — A. 
There  was  some  testimony  taken  concerninj^  an  article  wliich  had  been 
published  in  the  paper,  and  also  Mr.  Kevser  was  called  to  the  witness 
stand.  I  do  not  remember  just  what  his  testimony  was;  something, 
though,  concerning  who  paid  his  fare  on  going  on  a  certain  trip  to 
Talluiassee  or  somewhere  else  connected  with  the  case. 

Q.  Was  there  any  further  testimony? — A.  1  called  Mr.  Blount  and 
Mr.  Fisher  to  prove  their  connection  with  the  case  and  that  they  were 
parties  interested  in  the  case. 

Q.  In  the  Florida  McGuire  case  i — A.  Yes,  sir.  . 

Q.  Was  that  all  the  testimony  'i — A.  Yes,  sir;  that  was  all. 

Q.  State  to  the  court  whether  or  not  the  matter  was  argued  liefore 
Judge  Swayne. — A.  It  was. 

Q.  You  have  heard  read  here  section  725  of  the  Revised  Statutes, 
have  you  not? — A.  Yes,  sir. 

Q.  State  to  the  court  whether  or  not  you  called  the  attention  of 
Judge  Swayne  to  that  provision  of  law?— A.  1  read  from  the  American 
and  English  Encyclopedia  of  Law,  in  which  was  included  that  statute 
which  had  been  cited;  that  statute  there,  and  the  other  authorities 
which  I  read  touching  upon  the  jurisdiction  of  the  court. 

Q.  State  to  the  court  how  your  discussion  of  the  matter  terminated. — 
A.  After  reading  that  I  then  started  to  read  from  volume  167  of  the 
United  States  Supreme  Court  Reports,  and  Judge  Swayne's  reply 
was,  "That  does  not  apply  to  this  case." 

Q.  Was  that  on  the  subject  of  contempts? — A.  Yes,  sir,  and  juris- 
diction. 

Q.  And  jurisdiction.  What  was  Judge  Swayne's  comment? — A. 
That  was  the  remark  he  made.  I  then  laid  the  book  down  and  took 
my  seat. 

Q.  I  did  not  understand  the  remark.  What  remark  was  it  he  made  ? — 
A.  That  that  law  did  not  apply  to  this  case. 

Q.  What  was  done  then  ? — A.  He  then  proceeded  to  pass  sentence 
upon  us. 

Q.  What  was  his  sentence? 

Mr.  HiGGiNS.  Is  not  that  a  matter  of  record? 

Mr.  Manager  De  Armond.  Part  of  it  is  and  part  of  it  was  eliminated 
from  the  record.  [To  the  witness.]  What  was  the  sentence  which 
Judge  Swayne  pronounced  upon  you  and  upon  Mr.  Belden  ? 

A.  Before  passing  the  sentence  he  abused  us  very  much;  stated  that 
we  had  been  guilty  of  crooked  work,  and  that  we  had  brought  the 
law,  the  highest  calling  of  the  land,  into  disgrace,  and  that  our  acts 

Mr.  Manager  De  Armond.  A  little  louder.  The  members  of  the 
court  back  here  do  not  hear  vou.     Please  repeat  the  statement. 

The  Witness.  He  stated  tliat  we  had  been  guilty  of  crooked  work; 
we  had  brought  the  law,  the  highest  calling  oi  the  land,  into  disgrace, 
and  that  our  acts  w^ere  a  stench  in  the  nostrils  of  the  peopJe. 

Q.  (By  Mr.  Manager  Dk  Armond.)  What  was  his  manner? — A. 
His  manner  was  very  abusive;  in  fact,  it  was  almost  fiendish. 

Q.  State  whether  or  not  the  court  gave  evidence  of  being  angry. — 
A.  Very  angry;  yes,  sir. 

Q.  Sttite  to  the  court  the  condition  of  Mr.  Belden  at  that  time. — A. 
Mr.  Belden  had  previously  had  a  stroke  of  paralysis,  and  he  was  in  a 
very  feeble  condition.  One  side  of  his  face  nad  contracted;  the  other 
had  relaxed  and  had  drawn  his  mouth  around  to  one  side.     He  was 
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very  feeble  physically  otherwise,  and  could  hardly  speak  above  a 
whisper. 

Q.  Is  he  a  young  man  or  an  aged  man  ? — A.  A  very  aged  man. 

Q.  What  was  the  sentence  that  Judge  Swayne  pronounced  upon  yon 
and  upon  Mr.  Belden? — A.  His  first  sentence 

Q.  That  is  what  I  am  asking  about. — A.  Was  ten  days'  imprison- 
ment, a  hundred  dollars  fine,  and  two  years'  disbarment. 

Q.  For  each  of  you! — A.  Yes,  sir.  Mr.  W.  A.  Blount  immediately 
upon  the  conclusion  of  the  sentence  stepped  to  the  bench  and,  as  I 
understood  him,  said,  "You  can  not  disbar  under  a  proceeding  of  this 
kind;"  and  he  then  withdrew  that  part  of  the  sentence. 

Q.  What  was  done  to  you  and  General  Belden  then? — ^A.  We  were 
taken  to  jail. 

Q.  How  soon  after  the  conclusion  of  the  sentence? — A.  Immediately 
afterwards. 

Q.  What  was  done  with  you  when  you  were  taken  there? — ^A.  We 
were  first  placed  in  a  cell. 

Q.  How  long  was  the  court  occupied  in  this  proceeding  of  dispos- 
ing of  the  contempt  matter  and  getting  you  off  to  jail? — ^A.  I  think 
about  an  hour;  perhaps  a  little  more. 

Q.  Were  you  detamed  there  until  the  commitment  was  made  out, 
as  far  as  you  observed  ? — A.  No,  sir. 

Q.  How.  long  were  you  in  prison? — A.  We  remained  there  about 
three  days.  We  sued  out  the  writ  of  habeas  corpus  and  came  out  on 
bond.  That  was  heard  in  New  Orleans,  and  Judge  Pardee  refused 
jurisdiction  and  requested  us  to  report  to  the  sheriff  or  to  the  jailer  and 
either  to  pay  the  fines  or  suffer  the  remainder  of  the  imprisonment. 

Q.  What  did  you  gentlemen  do? — A.  I  reported.  1  paid  a  hundred 
dollars,  and  General  Belden  served  the  remainder  of  his  time. 

Q.  How  long  had  you  lived  in  Pensacola  when  these  proceedings 
took  place? — A.  A  little  over  a  year. 

Mr.  Manager  De  Armond.  Cross-examine,  gentlemen. 

Cross-examined  by  Mr.  Higgins: 

Mr.  Higgins.  If  the  court  please,  it  will  be  necessary  for  me  to 
stand  at  this  point,  owing  to  the  fact  that  I  have  here  some  papers 
about  which  I  wish  to  ask  the  witness. 

Mr.  Bacon.  We  can  not  hear  the  counsel. 

The  Presiding  Officer.  The  Presiding  Officer  could  not  hear. 

Mr.  Higgins.  I  will  raise  my  voice. 

The  Presiding  Officer.  WTiat  was  the  remark  of  the  counsel? 

Mr.  Higgins.  That  it  would  be  very  difficult  for  me  to  conduct  the 
examination  away  from  this  table,  owing  to  some  documents  about 
which  I  wish  to  ask  the  witness.  [To  the  witness.]  Mr.  Davis,  have 
you  been  connected,  as  counsel,  with  this  impeachment  proceeding 
against  Jud^e  Swayne? 

A.  Yes,  sir. 

Q.  For  how  long? — A.  Since  the  hearing  of  the  committee  at  Pen- 
sacola. 

Q.  Of  the  committee? — Yes,  sir. 

Q.  What  committee? — ^A.  The  committee  to  take  testimony. 

Q.  You  mean  the  committee  of  the  House  of  Representatives  to 
investigate? — A.  Yes,  sir. 
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Q.  Were  you  or  not  employed  at  the  time  the  resolutions  were 
pending  before  the  Florida  legislature? — A.  I  was  not. 

Q.  Were  you  engaged  otherwise  in  pressing  the  passage  of  those 
resolutions? — ^A.  1  was  not. 

Q.  Did  vou  attend  the  legislature  at  all  with  reference  to  that  mat- 
ter?  -A.  I  did  not. 

Q.  Were  you  there  while  it  was  being  conducted? — A.  I  was  not. 

Q.  You  say  you  did  appear  before  the  committee? — A.  Yes,  sir. 

Q.  Upon  whose  employment? — ^A.  Upon  my  own. 

Q.  You  volunteerea,  tnen,  in  your  own  interest? — A.  I  did;  and  in 
the  interest  of  others. 

Q.  What  others? — A.  The  parties  who  were  assisting  in  securing 
the  evidence  and  forcing  the  prosecution. 

Q.  Who  T^ere  they? — A.  Mr.  O'Neal  was  one  of  the  parties,  and,  I 
think,  Mr.  Hoskins.     Those  are  the  only  ones  directly. 

Q.  You  therefore  were  connected  as  counsel  in  the  prosecution  of 
Judge  Swayne  looking  to  his  impeachment  during  the  life  of  O'Neal 
and  while  O'Neal  was  pressing  it^ — A.  Yes,  sir. 

Q.  And  you  say  O'Neal  did  not  employ  you? — A.  He  did  not  em- 
ploy me. 

Q.  Who  were  your  associate  counsel  in  that  undertaking? — A. 
Judge  Liddon  and,  I  think,  Mr.  Beard,  Mr.  Pace 

Q.  How  do  jou  spell  that  name? — A.  P-a-c-e. 

Q.  Who  else? — A.  I  do  not  remember  anyone  else. 

Q.  Was  Mr.  Laney  ? — A.  I  believe  he  was. 

Q.  Have  you  been  connected  with  the  conduct  of  this  prosecution 
since  that  time? — A.  Not  directly.  Judge  Liddon  has  handled  that 
part  of  it. 

Q.  Have  you  had  any  connection  with  it? — A.  None,  except  to 
secure  certain  evidence. 

Q.  What  was  that? — A.  The  evidence  which  was  gotten  from  Texas 
in  regard  to  his  expenses. 

Q.  That  you  have  testified  to? — A.  Yes,  sir. 

Q.  In  other  words,  you  took  the  trip  to  Texas  to  find  out  what  the 
fare  there  and  back  was? — A.  I  did. 

Q.  Mr.  Davis,  where  was  the  praecipe  signed  for  the  suit  in  the 
circuit  court  of  Escambia  County  of  Florida  McGuire  v.  Charles 
Swayne?— A.  I  think  I  signed  it  in  Mr.  George  W.  Pryor's  oflBce. 

Q.  Who  were  the  counsel  that  brought  that  suit? — A.  Belden, 
Paquet,  and  myself,  after  I  was  called  there. 

Q.  Were  you  called  there  at  the  same  time? — A.  Yes,  sir. 

Q.  And  wliose  place  was  it?— A.  George  W.  Pryor's  store. 

Q.  What  kind  of  a  store? — A.  A  wholesale  grocery. 

Q.  A  grocery  store? — A.  Yes,  sir. 

Q.  Where  is  it  located? — A.  On  Government  street. 

Q.  At  what  time  of  the  day  or  night  was  that  praecipe  prepared? — 
A.  I  can  not  say  at  what  time  it  was  prepared.  It  was  not  prepared 
in  my  presence.  When  I  arrived  at  the  store  Mr.  Paquet  stated  to 
me:  *'Mr.  Davis,  we  want  to  associate  you  with  us  in  this  case.  We 
have  decided  to  withdraw  the  case  from  Judge  Swayne  and  to  settle 
bis  interest,  whatever  it  might  be,  in  this  block  of  land;"  or  to  "adjudi- 
cate" it — ^I  believe  that  was  the  word  he  used. 

Q.  Please  repeat  that.  They  wanted  your  assistance  in  this  case  or 
to  associate  you  in  the  case? — A.  Yes,  sir;  that  was  it. 
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Q.  In  what  case  was  tliat ?— A.  That  wad  Florida  McGuire  v.  Charles 
Swayue. 

Q.  He  said  he  wanted  you  to  associate  himself A.  No;  be  wanted 

to  associate  me  with  him  and  Belden  in  the  case  of  Florida  McGuire  v. 
Charles  Swayne. 

Q.  What  did  he  sa}'  about  discontinuing  the  suit  of  McGuire  ^.  The 
Pensacola  City  Company? — A.  He  said  the}^  were  going  to  discontinue 
that  suit;  they  had  decided  to  adjudicate  the  title  to  that  block  of  land^ 
or  interest,  whatever  Judge  Swayne  had  in  it. 

Q.  And  thereupon  the  praecipe  was  signed,  was  it? — A.  Yes,  sir;  I 
signed  the  praecipe. 

Q.  Did  the  other  lawyers  sign  it  in  your  presence? — A.  It  was 
signed  before  I  got  there. 

Q.  You  were  the  last  one? — A.  Yes,  sir. 

Q.  What  w^as  done  with  it  then? — A  It  was  sent  to  the  clerk.  I 
think  they  sent  it  immediately  to  the  clerk  of  the  court. 

Q.  By  whom? — A.  Bv  Mr.  Keyser. 

Q.  Did  you  go  with  the  messenger? — A.  I  did  not. 

Q.  Did  you  see  either  the  clerk  or  the  sheriff  of  the  county  about 
the  issuing  or  service  of  that  writ? — A.  No,  sir;  I  did  not. 

Q.  So  that  after  this  order  left  your  handis  that  ended  your  connec- 
tion with  the  writ  that  night? ~A.  Yes,  sir. 

Q.  What  time  was  it  that  this  writ  was  sent  by  Keyser? — A.  I  think 
it  was  between  6  and  7  o'clock;  I  can  not  say  exactly. 

Q.  To  recover  what  property  was  that  suit  brought? — A.  Block  91 
of  the  Rivas  tract. 

Q.  Were  you  present  in  the  United  States  circuit  court  during  that 
week,  the  end  of  which  was  Saturda}^  say  on  Monday  or  Tuesday 
preceding? — A.  1  was  in  court  off  and  on  during  the  week. 

Q.  Did  you  take  any  part  in  the  conduct  or  management  of  the  case 
of  Florida  McGuire  v.  The  Pensacola  City  Company  during  that 
week? — A.  None  whatever. 

Q.  I  will  ask  you  if  you  were  not  frequently  in  conversation  with 
the  parties  to  that  suit? — A.  1  was  not. 

Q.  And  with  the  counsel  of  record  in  that  suit,  Messrs.  Belden  and 
Paquet? — A.  1  was  not. 

Q.  Were  you  or  not  present  in  court  at  the  time  of  a  motion  for  its 
continuance  on  Saturday^    That  vfos  the  11th,  was  it  not? 

Mr.  Thurston.  The  11th. 

Q.  (By  Mr.  Higgins.)  The  11th  day  of  November? — A.  I  was  in 
court  most  of  the  day  on  Saturday. 

Q.  I  asked  you  if  you  were  in  court  at  the  time? — A.  Yes,  sir. 

Q.  You  were  present? — A.  Yes,  sir. 

Q.  Did  you  sit  with  the  counsel  for  Florida  McGuire  during  the 
argument  and  presentation  of  the  motion  for  a  postponement? — A.  I 
have  no  knowledge  of  it. 

Q.  I  should  like  a  more  explicit  answer  than  that,  sir. — A.  I  could 
not  say,  because  I  have  not  paid  anj'  attention. 

Q.   xou  do  not  say  you  were  not? — A.  No,  sir;  I  do  not. 

Q.  That  motion  was  for  a  postponement? — A.  I  can  not  remember 
what  it  was.  I  think  it  was  either  a  postponement  or  a  continuance, 
or  something  of  the  sort. 

Q.  You  heard  the  motion,  hut  you  do  not  know A.  Really,  I  did 

not  pay  enough  attention  to  it  to  know  whether  it  was  a  motion  for  ^ 
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continuance  or  a  motion  for  a  postponement.  I  heard  them  talking  and 
arguing  it. 

Q.  I  ou  do  not  know  that  it  was  a  motion  to  postpone  the  trial  of 
that  cause  until  alK)ut  Thursday^  of  next  week? — A.  No,  sir;  I  could 
not  say.  I  am  inclined  to  believe,  though,.it  was  a  motion  to  postpone 
instead  of  to  continue. 

Q.  Was  there  another  suit  brought  in  the  matter  of  Florida  McGuire 
V.  The  Pensacola  City  Company^  Blount,  et  al.  ? 

The  Witness.  You  mean  after  that  one  was  so  withdrawn? 

Mr.  HiGGiNS.  Yes. — A.  Yes,  sir. 

Q.  When  was  that  brought? — A.  A  month  or  two  afterwards. 

Q.  Is  that  the  case  as  to  which  you  testified  yesterday  concerning 
the  bill  of  exceptions? — A.  Yes,  sir. 

Q.  You  were,  therefore,  of  counsel  in  that  case? — A.  Yes,  sir. 

Q.  Is  it  on  the  employment  that  you  speak  of  as  beginning  on  that 
night  at  6  o'clock? — A.  No,  sir. 

Q.  You  have  said  that  you  discontinued  this  case  in  court  on  your 
motion  on  the  following  Monday  morning? — A.  Yes,  sir. 

Q.  Was  your  part  in  bringing  the  second  suit  on  the  employment 
you  had  in  moving  for  that  discontinuance? — A.  1  was  not  employed 
for  the  purpose  of  discontinuing  that  suit  at  all.  I  did  it  as  a  matter 
of  courtesy  for  Mr.  Paquet  and  Mr.  Belden. 

Q.  But  3'ou  were  of  counsel  in  bringing  the  suit  against  Judge 
Swayne? — A.  Yes,  sir. 

Q.  Mr.  Davis,  were  you  in  court  when  Judge  Swayne  brought  up 
the  matter  of  recusing  himself,  upon  Tuesday,  the  5th  ? — A.  I  was  not. 

Q.  Had  you  heard  of  what  he  nad  said  at  that  time? — A.  I  had  not. 

Q.  Did  you  know  at  the  time  you  brought  that  suit  against  him,  on 
Saturday  night,  in  the  circuit  court  of  Escambia  County,  that  he  had 
made  the  statement  from  his  bench  that  he  did  not  own  block  91,  and 
that  neither  his  wife  nor  any  other  member  of  his  family  had  any 
interest  in  it? — A.  No,  sir. 

Q.  Then,  if  that  is  the  case,  Mr.  Davis,  when  you  were  cited  before 
him  on  the  rule  to  show  cause  why  you  should  not  be  punished  for 
contempt,  why  did  you  not  set  up  that  you  had  no  knowledge  of  wbat 
he  then  said? — A.  1  think  that  is  stated. 

Q.  No,  sir;  it  is  not  stated. — A.  I  think  it  is  stated  in  the  answer. 

Q.  Why  did  vou  content  yourself  in  your  statement  that  was  pre- 
sented then  witn  the  statement  that  vou  were  not  in  the  court  at  the 
time  he  made  that  statement? — A.  The  position  which  I 

Q.  Answer  my  question,  please. — A.  I  think  it  is  stated 

Q.  Go  ahead  ana  answer  it  in  your  own  way. — A.  I  can  not  tell  you 
any  other  reason. 

Mr.  Manager  Palmer.  I  did  not  hear  the  reason.     What  was  it? 

A.  -My  reason  was  that  I  think  it  is  stated  in  the  answer  that  we  did 
not  know  or  hear  Judge  Swayne  make  the  statement  on  the  5th  day  of 
November, 

Q.  (By  Mr.  Higgins.)  That  is  your  answer? — ^A.  I  think  so. 

Q.  Mr.  Davis,  was  your  answer  sworn  to? — A.  No,  sir. 

Q.  You  say  you  called  witnesses  in  your  behalf — Mr.  Blount,  and 
Mr.  Keyser;  was  he  the  other  one? — A.  Mr.  Fisher;  yes,  sir. 

Q.   Were  you  yourselves  sworn  on  your  own  behalf? — A.  No,  sir. 

Q.  W^as  Mr.  Belden  sworn? — A.  No,  sir. 

Q.  Neither  of  you? — A.  No,  sir. 
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Q.  You  were  both  present? — A.  Yes,  sir.  We  discussed  that  mat- 
ter at  the  time  we  made  the  answer.  As  the  motion  was  not  sworn 
to,  nor  any  affidavits  presented,  therefore  it  was  not  necessary  for  us 
to  swear  to  our  answer,  and  the  position  we  took  was  that  as  the  con- 
tempt charge  was  an  act  conimitted  in  the  State  court  therefore  this 
court  had  no  jurisdiction. 

Q.  (Producing  paper.)  Mr.  Davis  will  you  kindly  look  at  the  paper  I 
hand  jou  and  say  wnether  or  not  that  is  your  signature? — A.  (After 
examining  paper.)  Yes,  sir;  that  is  my  signature. 

Q.  Is  that  a  paper  presented  for  you  m  the  United  States  circuit 
court  for  the  fifth  judicial  circuit,  relating  to  the  habeas  corpus? — A. 
I  do  not  think  it  was  presented  in  my  case.  I  think  that  is  an  affidavit 
which  was  prepared  m  New  Orleans,  which  Judge  Paquet  had  pre- 
pared, and  which  I  signed. 

Mr.  HiOGiNS.  If  the  court  please,  this  is  an  original  paper,  and  I 
offer  it  in  evidence. 

Mr.  Manager  Palmer.  Be  kind  enough  to  let  us  see  it  before  you 
offer  it. 

Mr.  HiooiNS.  1  am  offering  it  now. 

Mr.  Manager  Palmer.  I  say  let  us  see  it. 

Mr.  HiQOiNS.  1  am  offering  it  now. 

Mr.  Manager  Palmer.  You  will  allow  us  to  see  it  before  you  offer  it? 

Mr.  HiOGiNS.  Of  course  I  will. 

Mr.  Manager  Palmer.  Thank  vou  kindly. 

Mr.  HiGoiNS.  It  needs  no  thanks. 

Mr.  Manager  De  Armond.  Mr.  President,  we  suppose  there  is  no 
objection  to  identifying  the  paper,  but  as  to  introducing  it  in  evidence, 
we  are  introducing  evidence  now  on  the  other  side. 

The  Presiding  Officer.  The  Presiding  Officer  was  about  to  inquire 
whether  the  introduction  of  the  paper  would  be  a  part  of  the  cross- 
examination  of  this  witness. 

Mr.  HiGGiNS.  It  is  a  matter  of  practice;  it  is  a  part  of  the  examina- 
tion, and  we  offer  this  paper  in  evidence  now,  with  the  further  sug- 
gestion that  as  it  is  an  original  record  we  shall  be  permitted  to  have  a 
copy  of  it  made  for  the  purpose  of  printing.  We  submit  it  to  the  other 
siae  for  that  purpose. 

Mr.  Manager  De  Armond.  It  is  a  paper  of  some  length. 

Mr.  HiGGiNS.  A  copy  of  it  can  be  taken  from  the  record.  It  other- 
wise appears  in  the  printed  proceedings. 

Mr.  Manager  De  Armond.  It  seems  to  me  the  regular  plan  of  pro- 
cedure and  we  better  one  is  for  the  managers  to  offer  their  testimony 
now,  and  after  they  close  their  case  the  counsel  for  the  respondent  to 
offer  theirs,  instead  of  reading  a  long  document  at  the  time  when  the 
managers  are  offering  their  testimony.  We  do  not  know  what  is  in 
the  paper. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  that  it  is 
hardly  proper  to  offer  this  document  in  evidence  on  the  part  of  coun- 
sel at  this  time.  If  they  desire  to  cross-examine  the  witness  upon  any- 
thing contained  in  this  document,  they  can  do  so  without  offering  it 
formallv  as  evidence  now. 

Mr.  tliGGiNS.  I  understand  that  the  objection  of  the  managers  goes 
only  as  to  the  time  of  this  paper  going  in  evidence;  it  is  not  to  it6 
competency. 
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Mr.  Manager  De  Armond.  As  to  the  question  of  competency  the 
mana^rs  could  not  very  well  make  objection  when  they  ao  not  know 
what  the  paper  is.  We  have  not  had  any  opportunity  to  know  whether 
to  object  to  it  or  not. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that 
the  witness  under  cross-examination  has  been  asked  if  a  certain  docu- 
ment bears  his  signature,  and  he  says  that  it  does.  The  Presiding 
Officer  supposes  fliat  it  is  entirely  proper  for  counsel  upon  cross- 
examination  to  ask  him  any  proper  question  relating  to  what  is  in  the 
document,  but  that  this  is  not  the  time  to  oflfer  it  in  evidence. 

Mr.  UiGGiNS.  Well,  Mr.  President,  we  will  offer  this  paper  in  our 
own  time,  but  I  ask  that  it  be  marked  for  identification  simply. 

n'he  paper  was  marked  "Respondent's  Exhibit  No.  1."] 

Q.  (By  Mr.  Higgins.)  Mr.  Davis,  kindly  look  at  that  paper  and  see 
whether  your  name  is  appended  to  it  in  your  own  handwriting  or  not. — 
A.  (Examining.)  Yes,  sir. 

Q.  What  is  that  paper? — ^A.  I  think  that  is  the  name  of  the  wit- 
nesses who  were  summoned  in  the  case  of  Florida  McGuire  -y.  W.  A. 
Blount  et  al. 

Q.  Is  that  the  second  suit,  the  record  of  which  was  produced  here 
yesterday? — ^A.  Yes,  sir. 

Q.  And  this  is  the  list  of  witnesses? — A.  Yes,  sir. 

Q.  This  is  the  original  order? — A.  Yes,  sir. 

Mr.  Higgins  I  will  say  to  the  managers,  Mr.  President,  that  this  is 
the  original  order  or  praBcipe  for  the  witnesses  in  the  case  of  Florida 
McGuire  v.  Blount  et  al.  that  was  introduced  by  them  in  evidence 
yesterdav,  and  as  this  is  an  original  court  paper  I  make  the  suggestion 
that  at  tne  proper  time  for  its  going  in  evidence,  if  there  is  objection 
to  it  now,  the  copy  thereof  in  tne  record  of  the  Supreme  Court  of  the 
United  States  be  admitted  as  secondary  evidence  in  the  same  manner 
as  yesterday  secondaiy  evidence  was  likewise  admitted  as  to  the  bill  of 
exceptions. 

Mr.  Manager  De  Armond.  So  far  as  the  question  of  introducing 
from  the  record  instead  of  the  original  paper,  we  do  not  make  any  point 
about  that,  but  the  question  as  to  whether  it  is  admissible  at  all  on  other 
grounds  will  be  reserved. 

Mr.  Higgins.  Of  course  I  am  only  speaking  of  it  as  secondary  evi- 
dence.    I  have  no  further  questions  to  ask. 

Reexamined  by  Mr.  Manager  De  Armond: 

Q.  Mr.  Davis,  you  were  asked  about  whether  you  sat  with  the 
counsel  in  the  Florida  McGuire  case  Saturday  evening,  when  there 
was  something  said  about  the  trial  there,  or  the  continuance  of  it; 
and  you  said,  as  I  understood  you,  that  you  did  not  know  when  you 
sat  there.  I  ask  you  whether  you  sat  among  them  as  one  of  the 
counsel  or  whether  you  were  at  all  connected  with  the  case? — A.  I 
was  not. 

Q.  Then  state  to  the  court  whether  or  not,  if  you  sat  close  by  where, 
the  attorneys  in  the  case  sat,  it  had  any  connection  with  the  case  or 
just  simply  happened  so. — A.  I  had  no  connection  with  that  case 
whatever. 

Q.  1  understood  you  to  say  that  your  first  connection  with  the  case 
was  on  Sunday? — A.  On  Sunday. 

S.  Doc,  194,  5S-3 17 
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Q.  And  that  as  a  matter  of  courtesy  and  accommodation  to  Mr. 
Paquet  you  appeared  Monday  and  bad  it  dismissed ! — A.  Yes,  sir. 

Q.  Now,  dia  you  have  any  other  connection  whatever  with  that 
Florida  McGuire  case? — A.  Is  one  whatever. 

Q.  But  you  were  employed  when  the  case  of  Florida  McGuire  was 
instituted  again  later  oni — A.  Yes,  sir. 

Q.  Your  first  connection  with  the  case  against  Judge  Swayne  was 
in  the  evening  when  you  were  called  to  Fryer's  store f— A.  xes,  sir, 

Q.  State  to  the  court  whether  each  of  you  was  given  the  option  by 
Judge  Pardee  of  paying  the  fine  or  enduring  the  imprisonment? 
Whether  that  option  was  given  you  by  order  of  Judge  rardee? — A. 
It  was. 

Q.  How  long  did  vou  actually  remain  in  jail  7 — A.  About  three  days. 

Q.  Then  you  paid  the  $100  fine  and  you  were  discharged? — A.  Yes, 
sir. 

Q.  Mr.  Belden  remained  the  full  timet — A.  Yes,  sir. 

Q.  Do  you  know  anything  about  whether  General  Belden  was  in 
court  when  the  jud^  made  any  remarks,  if  he  did  make  any,  about 
his  connection  or  lack  of  connection  with  tne  Florida  McGuire  case? — 
A.  I  do  not  know. 

Q.  You  said  that  you  heard  no  such  remarks  and  knew  nothing 
about  it? — A.  I  knew  nothing  about  it. 

Q.  If  I  understood  you  correctly,  you  knew  nothing  about  it  until 
after  the  dismissal  of  the  Florida  McGuire  case,  and  first  heard  of  it 
when  the  judge  made  a  statement  about  the  time  of  the  filing  of  this 
statement  in  contempt? — A.  Yes,  sir. 

Q.  You  were  asked  why,  when  you  were  brought  before  Judge 
Swayne,  you  did  not  deny  any  knowledge  of  any  statement  made  by 
him  about  the  lack  of  connection  or  interest  between  himself  or  any 
member  of  his  family  in  the  Florida  McGuire  case,  and  I  understood 
you  to  say  that  you  did  make  denial  of  that  in  your  answer? — A.  I 
think  so,  sir. 

Mr.  Manager  De  Armond.  The  answer,  I  think,  will  show  it.  I 
believe  that  is  all,  Mr.  President,  of  this  witness. 

Mr.  Bacon.  Mr.  President,  I  have  a  question  which  I  desire  to  have 
propounded  to  the  witness. 

The  Presiding  Ofmcbe.  It  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  In  the  services  rendered  by  yoa  in  connection  with  the  proceedings  to  secnre 
the  impeachment  of  Judge  Swayne  were  you  paid  by  anyone  for  such  services,  or 
were  such  services  rendered  voluntarily  and  without  pecuniary  compensation? 

A.  Rendered  voluntarily,  without  a  dollar  from  anyone. 

Mr.  Morgan.  I  have  a  question  which  I  desire  to  submit  to  the 
witness. 

The  Presiding  Officer.  The  Senator  from  Alabama  propounds  the 
following  question: 

The  Secretary  read  as  follows: 

Q.  Did  Belden  pay  the  fine  of  $100  imposed  on  him  by  Judge  Swayne? 

A.  He  did  not.     He  suffered  the  remainder  of  the  imprisonment. 

Mr.  Morgan.  May  I  ask  a  question  orally?  I  have  not  time  to 
draw  it  up.     I  wish  to  ask  just  one  question  orally. 

The  Presiding  Officer.  If  there  is  no  objection,  the  question  may 
be  asked. 
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Mr.  Morgan.  By  whose  order,  if  by  any  order,  was  he  discharged 
from  imprisonment  without  paying  his  fine? 

The  Witness.  By  the  decision  of  Jud^e  Pardee,  which  stated,  as 
the  court  had  exceeded  its  authority  in  fining  and  imprisoning,  where 
we  appeared  and  either  paid  the  fine  or  suffered  the  remainder  of  the 
imprisonment,  we  would  be  entitled  to  our  discharge. 

J.  J.  HooTEN,  sworn  and  examined. 

By  Mr.  Manager  De  Armond: 

Q.  State  where  you  live. — A.  I  live  in  Pensacola,  Fla. 

Q.  What  is  your  business,  Mr.  Hooten? — A.  Real  estate,  insurance, 
and  loan  agent 

Q.  How  long  have  you  lived  there,  and  how  long  have  you  been 
engaged  in  that  business? — A.  I  have  lived  in  Pensacola  the  greater 
part  of  thirty-odd  years.  1  have  been  in  the  real  estate  business 
twenty-odd  years. 

Q.  Do  you  know  Judge  Charles  Swayne? — A.  I  do. 

Q.  Did  you  have  any  business  transactions  with  Judge  Swayne  in 
relation  to  the  sale  of  some  property  of  which  you  were  agent?— A. 
I  did. 

Q.  Did  you  take  Judge  Swayne  over  the  property  and  show  him  the 
property? — A.  Yes,  sir. 

Q.  Did  you  make  sale  to  him? — A.  Yes,  sir. 

Q.  Was  there  included  in  the  property  sold ^A.  In  answering 

that  question  I  would  state  that  one  piece  I  did  and  one  I  did  not. 

Q.  One  you  showed  him  and  one  you  did  not? — A.  When  we  finally 
closed  up  the  trade  on  the  other  we  did  not.  There  were  two  pieces 
of  jproperty  in  question. 

Q.   Was  one  piece  of  the  property  block  91  ? — A.  Block  91,  new  city. 

Q.  Is  that  one  of  the  pieces  of  property  that  you  sold  to  Judge 
Swayne? — A.  One  of  the  pieces  that  I  expected  to  sell. 

Q.  That  you  contracted  to  sell? — A.  Yes,  sir. 

Q.  State  whether  that  property  was  conveyed  to  Judge  Swayne  when 
the  trade  was  consummated. — ^A.  What  is  tne  question,  please? 

Q.  State  whether  that  was  actually  conveyed  to  him  or  to  a  member 
of  his  family,  or  whether  the  trade  fell  through  and  was  not  com- 
pleted.— A.  There  was  a  deed  drawn,  but  the  deed  was  never  deliv- 
ered to  Judge  Swayne's  wife. 

Q.  The  deed  was  drawn  to  Judge  Swayne's  wife? — A.  Yes,  sir. 

Q.  But  not  delivered? — A.  No,  sir. 

Q.  Did  you  have  any  correspondence  with  Judge  Swayne  about  the 
matter? — A.  I  did. 

Mr.  Manager  De  Armond.  I  would  ask  counsel  for  the  respondent 
whether  they  have  a  copy  of  the  letter  written  by  Mr.  Hooten?  [To 
the  witness.]  Did  you  write  a  letter  to  Judge  Swayne  about  tiiis 
matter? 

The  Witness.  Yes,  sir. 

Q.  Have  you  the  letter? — A.  Yes,  sir. 

Mr.  Manager  De  Armond  to  counsel  for  the  respondent.  Have  you 
the  original  letter? 

Mr.  Biggins.  We  have  not  the  letter,  Mr.  Manager,  or  we  would 
produce  it.     We  have  no  objection  to  secondary  evidence  at  all. 

Q.  (By  Mr.  Manager  De  Armond.)  You  rode  out  with  Judge 
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Swayne  to  look  over  the  property,  did  you?  You  took  him  out?— A. 
Yes,  sir. 

Q.  You  had  conversation  with  him  about  investments  in  a  general 
way? — A.  Most  naturally;  yes,  sir. 

Q.  You  talked  about  this  block  91,  among  other  pieces? — A.  Yes, 
sir. 

Q.  When  was  this? — A,  I  think  about  June  or  July,  1901. 

Q.  What  did  Judge  Swayne  say  would  happen  with  reference  to 
litigation  in  the  Florida  McGuire  litigation  if  he  bought  this  block 
91? — A.  He  stated  if  he  bought  it  it  would  disqualify  him  in  the  case 
in  case  it  came  up  before  him. 

Q.  This  block  91  was  in  what  is  called  the  Rivas  tract? — A.  Yes, 
sir;  the  Chaveaux  tract  it  is  called. 

Q.  The  tract  embraced  in  the  litigation  of  Florida  McGuire  against 
the  Pensacola  City  Company  and  others? — A.  Yes,  sir. 

Q.  The  Judge  stated  that  if  he  bought  that  it  would  disqualify  him 
from  sitting  as  judge  in  that  case,  xou  say  a  deed  was  made  out  to 
that  tract  of  land,  but  never  was  delivered? — A.  Yes,  sir. 

Q.  What  was  done  with  that  deed? — A.  I  returned  it  to  Mr.  Charles 
H.  Edgar,  the  gentleman  who  executed  it. 

Q.  Did  you  write  a  letter  to  Judge  Swayne  upon  the  receipt  of  that 
deed  from  Mr.  Edgar? — A.  I  wrote  him  a  letter,  I  will  not  say  imme- 
diately upon  the  receipt  of  it. 

Q.  After  you  had  received  it,  I  mean? — A.  Yes,  sir. 

Q.  Now,  will  you  turn  to  that  letter  and  read  it? — A.  Yes,  sir. 

The  witness  read  the  letter  from  a  letter  book,  as  follows: 

Pensacola,  Fla.,  July  19^  1901, 
Jadge  Charles  Swayne, 

Guyencourtj  Del. 

Dear  Sib:  We  have  the  deeds  in  hand  for  blocks  91  and  240  of  the  new  city  tract. 
Mr.  Edgar,  owner  of  block  91,  has  refused  to  jrive  a  warranty  deed  to  this  block;  he 
mailed  us  a  quitclaim  deed,  which  we  would  not  receive.  He  writes  that  he  is  only 
willing  to  give  a  bargain-and-sale  deed,  leaving  out  the  warranty  clause.  He  is 
afraid  of  the  old  Alberta  Caro  claim,  and  this  seems  to  be  his  objection.  We  have 
recently  made  an  abstract  of  title  to  this  property  and  it  appears  perfectly  clear.  If 
we  were  buying  the  property  ourselves,  we  would  just  as  soon  have  one  deed  as  the 
Other;  but  we  put  the  matter  before  you,  so  as  to  have  you  perfectly  satisfied.  In 
case  his  deed  is  not  satisfactory  to  you,  we  guess  we  will  have  to  drop  this  block  for 
the  time  being,  or  until  yon  come  home,  and  fix  up  papers  so  as  to  cover  simply 
block  240. 

Thanking  yoa  for  an  immediate  reply,  we  are, 

Yours,  tqily,  Thomas  C.  Watson  &  Co. 

Q.  (By  Mr.  Manager  De  Armond.)    Did  you  receive  a  reply  to 
that  letter. — A.  1  did. 
Q.  Have  you  that  reply  ? — A.  Yes,  sir. 
Q.  Just  read  that. 
The  witness  read  the  letter,  as  follows: 

Judge's  chambers,  United  States  district  court,  northern  district  of  Florida.    Charles 

Swayne,  juage. 

GuYENcouRT,  Dkl.,  7  Mo»,  g£d,  1901, 
T.  C.  Watson  &  Co., 

Pensacola,  Fla, 

Gbntlembn:  You  may  omit  block  91,  and  send  papers  for  the  other  only,  and 
oblige, 

Yours,  truly,  Chas,  Swavns. 
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Q.  (By  Mr.  Manager  De  Armond.)  That  transaction  dropped  there 
as  far  as  you  were  concerned,  did  it,  with  reference  to  block  91  ? — A. 
I  think  it  did,  sir;  yes,  sir. 

Q.  The  negotiation  was  carried  forward  in  May,  you  think? — A. 
No;  I  think  Isaid  June  or  July. 

Q.  You  took  Judge  Swayne  out  there  in  what  month,  do  you  think, 
when  you  had  this  conversation  with  him?— A.  I  should  say  about 
June;  possibly  the  1st  of  July. 

Q.  That  was  the  time  you  had  the  talk  with  him  about  that  block  91 
being  in  this  tract  of  land  in  dispute  in  the  Florida  McGuire  matter, 
and  when  he  said  that  if  he  bought  it  he  would  be  disqualified  from 
trying  that  case?— A.  As  my  memory  best  serves  me;  yes,  sir. 

Q.  1  ou  said  that  you  have  been  in  the  real  estate  business  in  Pen- 
sacola  for  something  like  twenty  years? — A.  Twenty -odd  years,  sir. 

Q.  Are  you  well  acquainted  in  the  city,  and  have  been  during  that 
time? — A.  Yes,  sir. 

Q.  How  long  have  you  known  Judge  Swayne? — A.  I  do  not  know, 
sir,  how  long  1  have  known  him.  I  have  known  him  by  sight  possibly 
seven  or  eigbt  years ;  something  like  that. 

Q.  State  whether  you  rented  a  cottage  at  one  time  to  Judge  Swayne. — 
A.  Yes,  sir;  I  did. 

Q.  Known  as  the  Simmons  cottage? — A.  Yes,  sir. 

Q.  About  when  was  that?— A.  We  started  to  charge  him  rent  about 
October  1,  in  the  year  1900. 

Q.  You  have  already  stated,  I  believe,  that  you  were  well  acquainted 
in  the  city? — A.  Yes,  sir. 

A.  Do  you  know  of  Judge  Swayne  ever  living  in  the  city  before 
that  time? — A.  1  have  seen  him  there;  I  could  not  say. 

Q.  I  ask  you  whether  you  know? — A.  No,  sir;  I  do  not. 

Q.  Do  you  think,  in  the  pursuit  of  your  business  and  your  general 
acquaintance  with  the  community*  if  he  had  lived  there  before  that 
time  you  would  have  known  him? 

Mr.  HiGGiNs  (to  the  witness).  Do  not  answer.  Mr.  President,  I 
submit  that  that  is  both  leading  his  own  witness  and  asking  an  opinion, 
and  that  the  question  is  objectionable  on  both  grounds. 

Mr.  Manager  De  Armond.  1  think  it  is  a  proper  question. 

The  Presiding  Officer.  In  the  form  in  wnich  it  was  asked  it  may 
have  been  a  trifle  leading.  The  Presiding  Officer  thinks  the  question 
might  be  asked  of  the  witness,  who  says  that  he  is  familiar  with  the 
residences  of  people  in  the  city. 

Mr.  Manager  De  Armond.  Very  well,  Mr.  President.  [To  the 
witness.]  Were  you  familiar  with  the  residence  portion  of  the  city 
during  the  time  you  were  in  business  there? 

A,  I  have  a  general  knowledge  of  the  whole  citv,  sir. 

Q.  (By  Mr.  Manager  De  Armond.)  State  to  the  court  whether  or 
not  you  made  it  your  business,  or  a  part  of  your  business,  to  keep 
well  acquainted  and  to  be  well  acquainted  with  the  city  and  the  people 
who  occupied  houses  in  the  city. — A.  I  do  not  think  that  I  pay  so 
much  attention  about  who  rent  houses  or  who  do  not,  but  I  try  to  keep 
well  acquainted  and  posted  on  everything  that  happens  in  the  city, 
especially  affecting  th^e  real  estate. 

Q.  State  to  the  court  whether  or  not,  in  the  course  of  your  business 
or  otherwise,  you  ever  before  knew  of  Judge  Swayne  living  in  the  city 
until  he  rented  that  cottage  and  moved  in. — A.  Not  to  my  knowledge. 
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Q.  Of  his  havinff  a  residence  in  the  city  ? — A.  Not  to  my  knowledge. 

The  Presiding  Officer.  The  question  which  was  propounded  was 
whether  the  witness  would  have  been  likely  to  have  known  it  if  such 
had  been  the  case.  The  Presiding  Officer  thinks  that  question  may  be 
answered. 

Q.  ^By  Mr.  Manager  De  Armond.)  State  to  the  court  whether  you 
think  if  ne  had  had  a  residence  in  the  city  during  the  time  you  would 
have  known  it. — A.  Well,  there  are  a  great  many  people  who  might 
move  in  and  out  of  Pensacola  and  I  would  not  know  anything  about  it. 

Q.  The  question  is  whether  if  Judge  Swayne  had  haS  a  residence  in 
the  city  you  think  you  would  have  known  it. — A.  I  do  not  know  that 
I  would  have  paid  any  more  attention  to  Judge  Swayne  than  to  any 
other  individual. 

Mr.  Manager  De  Armond.  That  is  not  really  an  answer  to  the  ques- 
tion.    I  ask  that  the  question  be  read. 

The  Reporter  read  the  question  as  follows: 

Q.  The  question  is  whether  if  Judge  Swayne  had  had  a  residence  in  the  city  you 
think  you  would  have  known  it? 

A.  I  answer  that  by  saying  that  I  did  not  know  everyone  who  moved 
in  and  out  of  the  city.  He  might  have  moved  in  unbeknown  to  me 
and  he  might  have  moved  out  unbeknown  to  me. 

Q.  If  he  had  resided  there  for  any  length  of  time A.  I  prob- 
ably would  have  known  that. 

Q.  Was  there  any  further  correspondence  between  you  and  Judge 
Swayne? — A.  On  any  other  line,  you  mean? 

Q.  No;  with  regard  to  this  deal  that  was  talked  about. — A.  Block 
91? 

Q.  No;  the  general  deal. — A.  Yes,  sir. 

Q.  Did  3'ou  write  him  after  receiving  his  letter,  and  did  you  get  an- 
other letter  from  him  ? — A.  1  do  not  think  I  wrote  him  any  further 
regarding  block  91.     I  did  about  block  240. 

Q.  Will  you  turn  to  your  i)ook  and  read  your  letter  in  reply  to  his 
which  you  have  just  read? — A.  Yes,  sir. 

Mr.  HiaoiNS.  I  should  like  to  have  that  question  repeated. 

Mr.  Manager  De  Armond.  The  question  is  whether  the  witness 
wrote  Judge  Swayne  in  reply  to  the  letter  from  Judge  Swayne  which 
he  read  just  a  few  moment  ago.  '  He  says  he  did,  and  I  ask  him  to 
read  that  letter. 

The  witness  read  from  a  letter  book,  as  follows: 

July  25,  1901. 
Judge  Charles  Swaynb,  Guyencourt,  Dd, 

Dkab  Judge:  In  reply  to  yours  of  the  22d  instant,  we  herewith  inclose  you  new 
mortgage  and  note  for  you  and  Mrs.  Swayne  to  sign.  I  left  the  amount  blank  both 
in  the  mortgage  as  well  sa  the  note.  We  are  sorry  that  the  trade  on  block  91  did 
not  go  through,  and  we  would  like  to  talk  to  you  on  this  subject  when  you  return. 
We  herewith  inclose  you  receipts  for  rent  and  fire  insurance. 
Yours,  truly, 

Thob.  C.  Watson  &  Co. 

Then  there  is  a  postscript,  as  follows: 

Tou  can  fill  in  the  amount  in  the  mortgage  and  note. 

Cross-examined  by  Mr.  Higgins: 

Q.  That  mortgage  and  note  were  a  mortgage  and  note  upon  the  other 
piece  of  property  i — A.  To  secure  the  balance  of  the  purchase  money 
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due  upon  block  240,  which  is  outside  of  the  Rivas  tract— the  tract  in 
question. 

Q.  It  had  nothing  to  do,  therefore,  with  this  transaction  with  EJdgar 
about  the  purchase  of  block  91? — ^A.  No,  sir;  this  property  belonged 
to  another  individual. 

Q.  And  in  your  letter  in  reply  to  the  one  received  from  Judge 
Swayne  you  say  there  that  that  ended  the  matter,  unless  it  was  taken 
up  again? — ^A.  1  said  we  would  like  to  talk  over  the  subject  when  he 
returned;  but  that  ended  it. 

Q.  What  did  you  say  ? — ^A.  That  ended  it,  sir. 

Q.  That  ended  it? — A.  Yes,  sir;  that  ended  it. 

Q.  Did  Judge  Swayne  ever  become  the  owner  of  that  piece  of  prop- 
erty?— A.  No,  sir. 

Q.  Or  Mrs.  Swayne? — A.  No,  sir. 

Q.  Oracquireany  interest  in  it? — A.  No,  sir;  not  to  my  knowledge. 

Q.  What  time  of  the  year  was  that  correspondence? — A.  July  26, 
1901. 

Q.  And  when  is  it  your  recollection  that  you  drove  Judge  Swayne 
over  the  property  ? — A.  I  think  it  must  have  been  about  the  month  of 
June. 

Q.  Now,  you  have  said  that  the  judge  at  that  time  said  that  if  he 
were  to  purchase  it,  or  Mrs.  Swayne  were  to  purchase  it,  it  would 
oust  him  from  trying  the  Florida  McGuire  case? — A.  Disqualify  him. 

Q.  Disqualify  him.  You  say  "if  my  niiemory  best  serves  me?" — 
A.  Yes,  sir. 

Q.  Well,  have  you  anv  doubt,  therefore,  as  to  whether  he  did  say  it 
or  not? — A.  No,  sir;  1  feel  most  confident  that  he  did  say  it. 

Q.  Well,  vou  say  "  most  confident."  Do  you  say  positively  that  he 
did? — A.  Well,  as  best  my  memory  serves  me. 

Q.  Well,  would  you  go  any  further  than  that? — A.  No;  I  think  I 
would  stop  about  there. 

Q.  Did  any  other  member  of  Judge  Swayne's  family  ever  become 
interested  in  that  property — that  block  91  ? — A.  No,  sir. 

Q.  Did  you,  or  not,  afterwards  sell  that  property  to  somebody 
else? — A.  It  was  sold  afterwards,  but  not  through  me.  I  own  a  por- 
tion of  it  myself  to-day. 

Q.  But  that  transaction  was  subseqiiently  ? — A.  Yes,  sir. 

Q.  Do  you  know  what  year? — A.  That  it  was  afterwards  sold? 

Q.  Yes. — A.  I  should  say  in  1903. 

Q.  I  will  ask  this  question:  Was  any  inquiry  made  of  you  by  any- 
one at  that  time  as  to  whether  Judge  Swayne  or  his  wife  or  any  mem- 
ber of  his  family  owned  that  property? — A.  At  that  particular  time? 

Q.  Yes. — A.  Well,  before  1  had  thought  that  I  had  sold  the  block 
to  Judge  Swayne  I  was  treating  with  another  party  for  the  same  block, 
but  he  was  hanging  fire  as  to  the  consideration,  and  I  think  I  informed 
him  that  it  had  been  sold  to  Judge  Swayne;  that  he  was  a  little  bit  too 
slow. 

Q.  Was  there  any  inquiry  made  of  you  as  to  whether  Judge  Swayne 
was  the  owner  of  it  by  Louis  P.  Paquet,  afterwards? — A.  No,  sir. 

Q.  Or  by  Simeon  fielden  ? — A.  No,  sir. 

Q.  Or  ElzaT.  Davis? — A.  Not  to  my  knowledge;  I  think  not.  I 
do  not  know  the  first  two  gentlemen  whose  names  you  mention.  I  do 
know  Mr.  Davis. 
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Q.  Did  he  make  any  inquiry  of  your  firm? — A.  I  have  no  recollec- 
tion of  ever  speaking  to  Mr.  Davis  on  any  subject  whatever  in  any 
form. 

Q.  The  other  men  you  do  not  know? — A.  No,  sir. 

Reexamined  by  Mr.  Manager  Db  Armond: 

Q.  Mr.  Hooten,  I  will  ask  you  whether  a  suit  was  brought  against 
theownerof  thatblock91?— A.  Block  91? 

Q.  For  your  commission  for  selling  it  to  Judge  Swayne? — A.  There 
was;  yes,  sir. 

Q.  How  was  that  suit  disposed  of — bv  compromise? — A.  Yes,  sir. 

Mr.  Manager  De  Armond.  That,  I  believe,  is  all. 

The  Presiding  Officer.  Who  is  the  next  witnesa? 

Mr.  Hopkins.  Mr.  President,  before  the  witness  leaves  the  stand  1 
should  like  to  have  the  first  letter  read  by  the  witness  reread. 

The  Presiding  Officer.  The  witness  will  again  read  the  first  letter 
which  was  read. 

The  witness  read  from  a  letter  book  as  follows: 

Pbnsacola,  Fla.,  Jvly  19,  1901. 
Jadge  Charles  Swaynb, 

Guyencourty  Del. 

Dear  Sir:  We  have  the  deeds  in  hand  for  blocks  91  and  240  of  the  new  city  tracts 
Mr.  Edgar,  owner  of  block  91,  has  refused  tx>give  a  warranty  deed  to  this  block.  He 
mailed  us  a  quitclaim  deed,  which  we  would  not  receive.  He  writes  that  he  is  only 
willing  to  give  a  bargain  and  sale  deed,  leaving  out  the  warranty  clause.  He  is  afraid 
of  the  old  Alberta  Caro  claim,  and  this  seems  to  be  his  objection.  We  have  recently 
made  an  abstract  of  title  to  this  propertv,  and  it  appears  perfectly  clear.  If  we  were 
buying  the  property  ourselves  we  would  just  as  soon  have  one  deed  as  the  other,  but 
we  put  the  matter  before  you  so  as  to  have  you  perfectly  satisfied.  In  case  his  deed 
is  not  satisfactory  to  you,  we  guess  we  will  have  to  drop  this  block  for  the  time  being, 
or  until  you  come  home,  and  fix  up  papers  so  as  to  cover  simply  block  240. 

Thanking  you  for  an  immediate  reply,  we  are, 

Yours,  truly,  Thomas  0.  Watson  &  Co. 

Mr.  HiGGiNS.  1  wish  to  ask  a  question  founded  on  the  last  one  of 
the  learned  manager.  [To  the  witness.]  You  say  that  a  suit  was 
brought  by  you  against  Edgar? — A.  Yes,  sir. 

Q.  What  for! — ^A.  For  commission. 

Q.  On  what?— A.  The  sale  of  block  91. 

Q.  What  was  your  cause  of  action? — A.  Because  he  refused  to  give 
a  warranty  deed. 

Q.  Because  he  refused? — A.  Yes,  sir. 

Q.  In  other  words,  was  it  that  you  treated  it  as  a  transaction  that  he 
might  have  completed  if  he  could  have  given  a  good  title — a  clear  title — 
but  that  he  did  not  do  it,  and  therefore  you  Imd  earned  your  commis- 
sion?— A.  Yes,  sir. 

Q.  You  think  you  have  earned  the  money  when  you  have  found  a 
purchaser,  whether  or  not  the  transaction  is  completed? — ^A.  When- 
ever I  find  a  party  who  is  ready,  able,  and  willing  to  buy,  I  think  I 
have  earned  my  commission. 

Q.  Whether  the  transaction  is  carried  out  or  not? — ^A.  Yes,  sir. 

Q.  And  here  you  earned  it,  although  the  deal  had  not  been  carried 
out? — A.  Yes,  sir. 

The  Presiding  Officer.  While  the  Presiding  Oflicer  makes  no  criti- 
cism on  the  course  of  the  examination  and  cross-examination,  he  desires 
to  say  that  the  time  of  the  Senate  is  very  precious,  and  he  hopes  that 
there  will  be  as  little  time  taken  by  immaterial  questions,  either  by  the 
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managers  or  by  counsel,  as  possible,  and  that  we  ma}^  get  along  with 
this  case. 

Mr.  Manager  De  Armond.  Mr.  President,  our  desire  certainly  is  to 
consume  no  time  unnecessarily,  and  if  we  have  asked  any  immaterial 
questions  thus  far  in  the  examination  this  morning  we  are  not  con- 
scious of  it. 

Donald  McCi*eixan,  sworn  and  examined. 

By  Mr.  Manager  De  Armond: 

Q.  State  your  name  to  the  court. — A.  Donald  McClellan. 
Q.  Where  do  you  live? — A.  Pensacola,  Fla. 
Q.  What  is  your  business? — A.  Newspaper  reporter. 
Q.  Did  you  live  in  that  State,  or  were  vou  in  that  State,  at  the  time 
of  the  contempt  proceedings  against  Belden  and  Davis? — A.  Yes,  sir; 

Q.  Were  you  in  the  court  room  during  the  hearing  of  that  case  and 
the  pronouncing  of  sentence  by  Judge  Swayne?— tA.  I  was,  sir. 

Q.  Did  you  write  an  account  of  that  proceeding  for  your  paper? — 
A.  Yes,  sir;  I  did. 

Q.  Was  it  published  in  the  paper? — A.  It  was,  in  the  News. 

Q.  State  wnether  the  article  published  in  (he  paper  was  submitted 
to  Judge  Swayne  before  it  was  published. — A.  It  was,  sir. 

Q.  State  what  the  judge  did  with  it  or  about  it. — A.  Well,  he  read 
it  over  very  carefully. 

Q.  Did  he  make  any  changes  in  it? — A.  Very  few;  yes,  sir. 

Q.  He  made  some  changes  in  it? — A.  Yes,  sir. 

Q.  How  ? — A.  He  erased  part  of  it. 

Q.  He  erased  some? — A.  Yes. 

Q.  Did  he  write  in  anything? — A.  He  did  not. 

Q.  Did  he  add  any  words? — A.  He  changed,  according  to  my  recol- 
lection, one  word;  that  is  all. 

Q.  Do  you  know  what  that  word  was? — A,  I  do  not,  sir. 

Q.  (Handing  witness  a  newspaper.)  Look  at  the  article  in  that  paper 
and  state  to  the  court  whether  or  not  that  is  the  article  you  wrote 
giving  an  account  of  that  proceeding. — A.  (Examining.)  It  is,  sir. 

Mr.  Manager  De  Armond.  W^e  should  like  to  have  the  article  read, 
Mr.  President,  by  the  Secretary. 

The  Presiding  Officer.  There  being  no  objection,  the  article  will 
be  read. 

The  Secretary  read  as  follows: 

[The  Dftlly  News,  Pexuaoola,  Fla.,  Tuesday,  November  12, 1901.] 
ATTORNEYS  HELD  FOR  CONTEMPT. 

Samnel  Belden.  esq.,  and  E.  T.  Davis,  e»q.,  were  fined  $100  and  coptfi  each  and  to 
be  confined  ten  aays  each  in  the  county  jail  for  contempt  of  court.  The  sentences 
were  passed  in  the  presence  of  almost  the  entire  city  bar,  and  were  imposed  by  Judge 
Charles  Swayne,  of  the  United  States  district  court  for  the  northern  district  of  Florida. 
The  sentences  were  pronounced  at  exactly  11.10  o'clock  to-day  in  the  United  States 
court  room,  and  immediately  afterwards  the  court  took  an  adjournment  until 
10  a.  m.  to-morrow. 

Court  was  convened  this  morning  at  10.03  o'clock  and  in  the  presence  of  a  large 
number  of  representative  citizens.  The  fact  had  become  pubhc  that  there  was  a 
probability  of  something  of  a  sensational  nature  to  develop,  and  cunosity  manifested 
itself  among  the  better  class  of  people. 

Immediately  upon  convening  of  the  court,  Mr.  Davis,  one  of  the  attorneys  in  the 
proceedings,  in  behalf  of  himself  and  associates,  submitted  to  the  court  reasons  why 
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the  proceedings  of  contempt  should  not  be  carried  out  and  quoted  authorities  bear- 
ing upon  jurisdiction  of  the  court  in  contempt  proceeaings.  The  reasons  were  sub- 
mitted in  writing,  after  being  read  by  defendant,  and  were  placed  on  file  by  the  clerk. 

Hons.  William  Fisher  and  W.  A.  Blount,  in  behalf  of  the  court,  ask^  that  wit- 
nesses for  defendants  be  called.  They  were  John  Delham  and  E.  B.  Barker,  both 
of  whom  are  connected  with  the  Press.  The  first  named  knew  nothing  of  the  author- 
ship of  an  article,  '^  Judge  Swayne  summoned,''  etc.,  which  appeared  in  that  paper 
Sunday  morning,  and  upon  the  strength  of  which  were  based  the  proceedings  of  con- 
tempt. The  original  manuscript  of  the  article  was  produced  in,  court  by  this  witness, 
but  as  he  could  give  no  information  as  to  authorship,  etc.,  he  was  excused  and  the 
night  editor,  E.  D.  Barker,  called. 

In  response  to  interrogations  witness  stated  he  was  connected  with  the  Press;  that 
on  Saturday  night  last,  about  11  o'clock,  G.  W.  Prior  (who,  it  afterwards  developed, 
had  furnished  money  for  prosecuting  the  case),  had  submitted  it  as  a  news  item,  and 
that  in  that  capacity  it  was  accepted  and  printed. 

Capt.  J.  C.  Keyser  was  called  as  witness  on  behalf  of  the  court.  He  said,  among 
other  things,  that  he  thought  he  was  an  heir  to  the  property  in  litigation;  that  he 
had  carried  the  praecipe  for  summons  to  the  circuit  court  after  6  p.  m.  Saturday,  and 
had  told  clerk  to  file  same  and  issue  papers  before  Monday;  that  his  expenses  on  a 
recent  trip  to  Jacksonville  had  been  Dome  by  outside  parties,  the  names  of  whom 
he  could  not  recollect.  This  witness  seemed  to  testify  with  great  reluctance,  and 
showed  an  apparent  disposition  to  dodge  questions  propounded  by  court's  attorney. 

B.  H.  Burton,  deputy  clerk  of  circuit  court,  called.  Stated  praecipe  for  summons 
had  been  brought  to  his  home  late  Saturday,  with  a  request  to  issue  papers  at  once, 
as  they  had  to  be  served  instanterj  that  he  nad  issued  papers,  and  that  he  was  con- 
versant with  all  duties  api>ertainmg  to  the  office  which  he  filled  and  possessed  a 
knowledge  of  legal  papers,  etc. 

At  the  conclusion  of  Mr.  Burton's  testimony  Mr.  Davis  created  a  sensation  of  a 
mild  nature  by  requesting  the  court's  attorneys  to  be  used  as  his  witnesses.  Mr. 
Blount  and  Mr.  Fisher  were  then  sworn,  and  answered  two  questions,  each  bearing 
on  ownership  of  property  and  case  in  general.    This  finished  testimony  of  witnesses. 

Judge  Swa}me,  after  a  short  deliberation,  spoke  of  what  he  termed  '^crooked 
methc^s"  adopted  by  counsel  for  the  plaintiffs;  that  the  law,  the  highest  calling  in 
the  land,  had  been  disgraced  by  the  ignorance  and  vicious  methods  pursued  by 
counsel  who  should  know  better;  that  the  methods  adopted  by  them  in  taking  the 
suit  to  the  State  court  could  not  be  looked  over,  as  there  was  not  a  particle  of  excuse 
for  it,  and,  in  consonance  with  their  duty,  the  attorneys  ^Messrs.  Blount  and  Fisher) 
had  brought  the  matter  to  the  court's  attention.  Adverting  to  the  evidence  adduced. 
Judge  Swavne  characterized  some  of  it  as  bearing  the  brand  of  perjurv  of  the  most 
pronounced  type;  that  the  witness  (whose  name  was  not  called)  had  dodged  the 
Questions  propounded  at  every  opportunity  and  had  made  false  statements  to  meet 
the  occasion. 

The  judge  spoke  of  the  ages  of  the  defendants  and  had  gone  out  of  his  way  to 
endeavor  to  ria  himself  of  performing  the  saddest  thing  he  had  done  in  the  twelve 
years  he  had  occupied  the  bench — that  of  imposing  a  sentence  when  he  found  he 
could  not  dispose  of  the  matter  otherwise.    In  conclusion  he  said 

**In  conclusion,  the  court  finds  the  two  gentlemen,  E.  3.  Belden  and  E.  T.  Davis, 
guilty  as  charged,  and  they  shall  pay  a  fine  of  $100  each,  and  costs,  be  suspended 
&om*  practice  in  this  court  for  two  years,  and  be  imprisoned  in  the  county  jail  for  a 
term  of  ten  days  each." 

The  judge  ended  pronouncing  the  penalty  with  much  feelin|^,  but  upon  the  inter- 
cession of  Hon.  W.  A.  Blount  the  portion  of  the  penalty  in  relation  to  a  two  years' 
suspension  of  practice  was  reconsiaered  and  withdrawn. 

Mr.  Manager  De  Armond.  Now,  tell  the  court,  if  yoa  can,  where 
Judge  Swayne  made  changes  in  that  article. — A.  It  would  be  a  pretty 
hard  matter  to  tell,  sir;  it  has  been  four  years. 

Mr.  Manager  De  Armond.  I  can  not  hear  you. — A  I  say  that  it 
would  be  a  pretty  hard  matter  to  tell,  sir. 

Q.  Can  you  indicate  any  place? — A.  No,  sir;  I  can  not. 

Q«  Do  you  recall  any  expression  that  he  struck  out?  Is  there  any- 
thing in  there  about  anybodj^  being  a  stench,  or  the  conduct  of  any- 
body being  a  stench  in  the  nostrils  of  the  community? — ^A.  No,  sir; 
that  is  not  in  there. 

Q.  Was  that  in  the  article  as  you  wrote  it? — A.  My  recollection 
serves  me  that  it  was. 


8WAYNE    IMFEAOHHENT   PROCEEDINGS    IK   THE    SENATE.       267 

Q.  That  Judge  Swayne  had  stricken  out? — A.  Yes,  sir.  1  should 
like  to  make  an  explanation,  sir. 

Mr.  Manager  De  Armond.  Well,  make  it. 

The  Witness.  I  was  not  a  stenographer 

Mr.  Teller.  Speak  a  little  louder. 

The  Witness.  1  was  not  a  stenographer,  and  I  asked  Judge  Swayne 
if  he  would  look  over  the  article  after  1  had  prepared  it  for  the  paper, 
and  he*  said  he  would — to  bring  it  to  his  residence.  1  did  so.  He 
read  it  over  and  made  a  change. 

Q.  Isthereanythingfurtherintheway  of  explanation? — A.  No,  sir. 

Mr.  Clark,  of  Wyoming,  Would  it  be  allowed  to  have  the  stenog- 
rapher read  the  last  answer  of  the  witness?  We  were  entirely  unable 
to  hear. 

The  Presiding  Officer.  The  reporter  will  read  the  answer. 

The  Reporter  read  as  follows: 

The  Witness.  I  was  not  a  stenographer,  and  I  asked  Judge  Swayne  if  he  would 
ook  over  the  article  after  I  had  prepared  it  for  the  paper,  and  he  said  he  w.ould — 
to  bring  it  to  his  residence.    I  dia  so.    He  read  it  over  and  made  a  change. 
Q.  Is  there  anything  further  in  the  way  of  explanation? — A.  No,  sir. 

Q.  (By  Mr.  Manager  De  Armond.)  State  to  the  court  whether  that 
article  puts  strongly  or  very  mildly  what  Judge  Swayne  said  in  sen- 
tencing these  gentlemen. — A.  I  should  say  it  was  a  mild  statement. 

Q.  A  mild  statement? — A.  Yes,  sir. 

Q.  What  was  the  manner  of  Judge  Swayne?  Did  he  seem  to  be 
angry  ? 

The  Presiding  Officer.  That  is  rather  leading. 

Mr.  Higgins.  I  should  think  so. 

Mr.  Manager  De  Armond.  Very  well.  [To  the  witness.]  What  was 
the  manner  of  Judge  Swayne? — A.  He  seemed  to  feel  it  at  the  time 
he  passed  sentence  on  Judge  Belden;  but  he  seemed  angry  when  he 
talked  to  Mr.  Davis.     Judge  Belden  is  a  very  old  man,  it  seems. 

Q.  What  was  the  condition  of  General  Belden? — A.  I  do  not  know 
that  personally,  sir.  I  had  just  been  told  that  his  face  was  paralyzed. 
He  was  very  old,  and  he  was  sick  all  the  time  he  was  in  jail.  I  know 
that. 

Q-  Well,  now,  about  that  expression  being  ''  a  stench  in  the  nostrils 
of  the  community."  Was  that  language,  or  language  substantially 
like  that,  used  by  Judge  Swayne,  or  was  it  not? — A.  My  recollection 
serves  me  that  he  said  * '  it  was  a  stench  in  the  nostrils  of  decent  people. " 

Q.  State  to  the  court  whether  or  not  3'ou  took  pains  and  made  an 
effort  to  have  the  article  mild  and  moderate  in  tone  in  giving  an 
account  of  the  contempt  proceedings. — A.  Yes,  sir;  I  did. 

Mr.  Manager  De  Armond.  Cross-examine. 

Cross-examined  by  Mr.  Higgins; 

Q.  Mr.  McClellan,  do  you  know  Mr.  Wolf,  the  deputy  United  States 
marshal? — A.  Yes,  sir. 

Q.  Do  you  remember  being  in  conversation  with  him  on  Tuesday  or 
Wednesda3\  February  7  or  8  of  the.  present  month,  in  the  United  States 
marshal's  office  at  Pensacola  ? — A.  1  do  not  know  as  to  that  date  exactly. 
1  am  there  almost  every  day. 

Q.  But  you  do  remember  about  that  time  talking  with  him? — ^A. 
Yes,  sir. 

Q.  When  one  Mr.  R.  P.  Wharton  was  also  present? — A.  Yes,  sir. 
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Q.  Now,  did  you  or  not  at  that  time  say  that  when  you  took  this 
account,  as  a  reporter  for  your  newspaper,  of  the  contempt  proceed- 
ings that  you  were  looking  the  greater  part  of  the  time  at  your  notes 
and  the  defendaut^Mr.  Davis,  and  you  were  not  certain  whether  Judge 
Swayne  said  that  Davis  and  Beiden  were  a  stench  in  the  nostrils  of  the 
people  or  that  their  conduct  was  such? — A.  I  did  not  say  that,  sir. 

Q.  Did  you  say  it? — A.  I  did  not  say  it. 

Q.  What  did  you  say— that  it  was  so  long  ago  your  memory  was 
faulty  and  that  you  were  not  clear  on  the  subject?  Did  you  sa^ 
that? — ^A.  At  that  time  I  did;  yes,  sir.  I  told  him  I  had  not  given  it 
any  consideration. 

Q.  But  you  did  not  say  that  you  were  not  certain  whether  Judge 
Swayne  had  made  this  remark  or  not? — A.  No,  sir;  I  am  not  certain. 

Q.  What  did  you  say  to  these  gentlemen,  then? — A.  I  said  some- 
thing about — I  do  not  know  about  that  particular  date — something 
about  it  being  so  long  ago  that  1  did  not  recollect  it  clearly. 

Q.  Then  you  did  say  to  them  that,  as  this  was  so  long  ago,  your 
recollection  was  not  clear? — A.  At  that  time;  yes,  sir. 

Q.  At  the  time  you  were  talking  to  them? — A.  At  the  time  I  was 
talking  to  them. 

Q.  Not  clear  about  what,  sir? — A.  About  the  entire  proceeding. 

Q.  About  the  entire  proceeding? — A.  Yes. 

Q.  Was  it,  or  was  it  not,  that  you  were  not  clear  about  the  use  by 
the  Judge  of  that  remark?— A.  No,  sir;  it  was  not;  it  was  the  entire 
thing. 

Mr.  HiGGiNS.  That  will  do. 

Reexamined  by  Mr.  Manager  De  Armond: 

Q.  Why  did  you  submit  that  article  to  Judge  Swayne? 

Mr.  HiGGiNS.  That  has  been  explained. 

Mr.  Manager  Palmer.  No;  it  has  not. 

Mr.  Manager  De  Armond.  I  do  not  understand  whether  or  not  there 
is  objection  to  that  question. 

Mr.  HiGGiNS.  No,  sir;  I  merely  thought  it  had  already  been  asked. 

Mr.  Manager  De  Armond.  No,  1  think  not.  (To  the  witness.) 
Why  did  you  submit  the  newspaper  article  to  Judge  Swayne  before 
putting  it  in  the  paper? — A.   Well,  sir;  1  wanted  to  get  it  correct. 

Q.  Well,  did  you  have  any  other  reason?  Was  there  anything  else 
that  moved  you  to  submit  it  to  him  ? 

A.  Well,  I  had  an  idea  if  I  got  it  wrong  the  Judge  would  call  me 
up  for  it.     [Laughter.] 

Q.  State  whether  you  wished  the  article  to  go  into  the  paper  in  a 
form  that  Judge  Swayne  would  not  find  fault  with. — A.  That  is  right. 

Mr.  Manager  De  Armond.  That  is  all. 

The  Presiding  Officer.  Are  there  any  other  witnesses? 

Mr.  Manager  Palmer.  Mr.  President,  Mr.  Beiden  telegraphed  me 
that  he  left  on  Tuesday  night,  although  he  is  very  sick,  and  he  will  be 
here  to  morrow  morning.  We  have  no  further  witnesses  for  this 
afternoon,  sir. 

Mr.  Fairbanks.  I  move  that  the  Senate,  sittingasacourt  of  impeach- 
ment, do  now  adjourn  until  to-morrow. 

The  motion  was  agreed  to;  and  (at  4  o'clock  and  10  minutes  p.  m.) 
the  Senate,  sitting  as  a  court  of  impeachment,  adjourned  until  to-mor- 
row, February  16,  at  2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  retired  from  the  Chamber. 
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In  THE  Senate,  February  16^  1906. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate 
is  now  sitting  for  the  trial  of  the  impeachment  of  Charles  Swayne, 
judge  of  the  United  States  in  and  for  the  northern  district  of  Florida. 
The  Sergeant-at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  see  if  the  man- 
agers on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  (with  the  exception  of  Mr. 
Smith)  appeared  and  were  conducted  to  the  seats  assigned  tliem. 

The  respondent,  Judge  Charles  Swayne,  accompanied  by  his  coun- 
sel, Mr.  mggins  and  Mr.  Thurston,  entered  the  Chamber  and  took  the 
seats  assigned  them. 

The  Presiding  Officer.  The  Secretary  will  read  the  Journal  of 
the  last  trial  day. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  for  the  trial 
of  the  impeachment  February  15  was  read. 

The  Presiding  Officer.  Are  the  managers  ready  to  proceed? 

Mr.  Manager  Palmer.  Yes,  sir. 

Mr.  Manager  De  Armond.  I  call  Mr.  Coston. 

Mr.  Thurston.  Mr.  President,  before  that  is  done  we  have  a  request 
to  make.  I  ask  to  have  the  witness,  Donald  McLellan,  recalled,  to 
cross-examine  him  a  moment,  for  the jpurpose  of  laying  the  foundation 
for  impeachment  by  contradiction.  Our  memorandum  on  that  subject 
was  not  at  hand  yesterday  afternoon,  and  that  is  the  reason  why  we 
did  not  lay  the  foundation  then. 

The  Presiding  Officer.  The  foundation  for  what? 

Mr.  Thurston.  The  foundation  for  impeachment  by  contradiction. 
We  wish  to  ask  him  as  to  whether  or  not  on  two  certain  occasions  he 
made  certain  statements  which  are  inconsistent  with  the  testimony  he 
gave  on  the  witness  stand. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  call  the  wit- 
ness. 

Donald  McLellan  recalled. 

Reexamined  by  Mr.  Thurston: 

Q.  Do  you  know  F.  W.  Marsh,  clerk  of  the  United  States  court? — 
A.  Yes,  sir. 

Q.  At  Pensacola,  Fla.  ? — A.  Yes,  sir. 

Q.  Did  you  have  a  conversation  with  him  at  his  office  in  the  United 
States  court  building,  city  of  Pensacola,  Fhi. ,  on  or  about  the  27th 
day  of  January  last? — A.  1  think  so,  sir. 

Q.  Did  you  or  did  you  not  at  that  time  state  to  him,  in  substance 
and  effect,  as  follows:  That  on  the  trial  of  Davis  and  Belden  for  con- 
tempt you  took  down  the  judge's  remarks  just  as  given? — A.  No,  sir; 
I  did  not. 

Q.  Did  you  not,  on  that  occasion,  further  say  that  you  afterwards 
tooK  the  manuscript  to  Judge  Swayne,  and  he  looked  it  over,  but  made 
no  corrections? — A.  I  told  him 

Q.  Did  you  or  did  you  not  state  that? — A.  Not  clear. 

Mr,  Spooner.  Mr.  President,  what  is  the  answer  of  the  witness? 
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The  Pkesiding  Officer.  The  witness  is  not  heard.    The  reporter 
will  read  the  last  question  and  answer. 
The  reporter  read  as  follows: 

Q.  Did  you  or  did  you  not  state  that? — A.  Not  clear. 

Q.  (By  Mr.  Thurston.)  Did  you  or  did  you  not  state  at  that  time 
and  place  that  you  afterwards  took  the  manuscript  to  Judge  Swayne 
and  that  he  looked  it  over,  but  made  no  corrections? — A.  No,  sir;  I 
did  not 

Q.  Did  you  not  further  state  that  Judge  Swayne  said  to  you  that 
your  statement  was  about  right,  or  words  to  that  effect? — A.  1  do  not 
recollect  it  that  way,  sir. 

Q.  Then  you  are  unable  to  say  whether  you  said  it  or  not,  are  you? — 
A.  I  can  say  just  about  what  I  told  Mr.  Marsh. 

Q.  No;  1  am  not  asking  you  that.  Did  you  or  did  you  not  state 
that? — A.  I  do  not  think  1  did,  sir. 

Q.  Did  you  or  did  you  not  at  that  time  and  place  state  to  Mr. 
Marsh  that  there  was  no  abusive  language  used  by  Judge  Swayne  at 
the  time  of  the  sentence? — A.  That  is  not  so. 

Q.  You  .did  not  state  that? — A.  No,  sir;  I  did  not. 

Q.  Did  you  or  did  you  not  then  and  there  state  to  Mr.  Marsh  that 
Judge  Swayne  did  not  use  the  expression  that  Mr.  Davis  and  General 
Belden  were  a  stench  in  the  nostrils  of  the  people,  and  that  he  did  not 
state  that  their  conduct  was  a  stench  in  the  nostrils  of  the  people,  or 
words  to  that  effect? — A.  I  said  at  that  time 

Q.  1  am  asking  you,  did  or  did  you  not  state  that? — A.  I  do  not 
think  so,  sir. 

Q.  Did  you,  or  did  you  not,  at  that  time  state  to  Mr.  Marsh  that 
Judge  Swayne's  conduct  at  the  trial  of  Davis  and  Belden  for  contempt 
was  dignified,  and  that  it  was  what  you  thought  a  judge's  conduct 
should  oe? — A.  I  did  not,  sir. 

Q.  You  did  not? — A.  No,  sir. 

Q.  Did  you  not  further  state  at  that  time  that  Judge  Swayne's  ap- 

Jearance  was  that  of  sadness  and  not  anger? — A.  When  sentencing 
u^e  Belden. 

Mr.  Spooner.  Mr.  President,  1  am  listening  intently,  but  I  can  not 
hear  the  witness. 

Mr.  Thurston.  He  says 

Mr.  Spooner.  I  ask  that  the  answer  be  read. 
The  Presiding  Officer.  The  last  question  and  answer  will  be  read 
by  the  reporter. 
The  reporter  read  as  follows: 

Q.  Did  you  not  further  state  at  that  time  that  Judge  Swayne's  appearance  was  that 
of  sadness  and  not  anger? — A.  When  sentencing  Judge  Belden. 

Q.  (By  Mr.  Thurston.)  Did  you  meet  Mr.  Marsh  on  the  street  the 
day  following  that  conversation  in  Pensacola,  Fla.  ? — A.  I  think  so. 

Mr.  Daniel.  Mr.  President,  I  have  not  heard  the  answer  of  the 
witness.     I  ask  that  it  be  read. 

The  Presiding  Officer.  The  answer  will  be  read. 

The  reporter  read  as  follows: 

A.  I  think  so. 

Q.  (Bv  Mr.  Thurston.)  At  that  time  and  place  I  have  stated  on  the 
street  of  Pensacola  in  front  of  the  Parlor  Market,  did  or  did  you  not 
state  to  Mr.  Marsh  that  you  had  been  up  to  the  Escambia  Hotel  to  see 
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Jadge  LiddoD,  and  he  had  asked  you  about  that  article;  that  you 
expected  you  would  be  summoned  to  Washington,  but  you  did  not 
i^ant  to  go  for  fear  you  would  say  something  you  ought  not  to  say  ? — 
A.  I  did  not  say  that,  sir. 

Mr.  Mallort.  Mr.  President,  I  should  like  to  inquire  where  this 
alleged  conversation  with  Marsh  is  said  to  have  taken  place. 

Mr.  Thurston.  In  the  beginning,  on  or  about  the  27th  day  of 
January  last,  at  the  office  of  the  clerk  of  the  United  States  court,  in 
Pensacola,  Fla.  The  last  question  relates  to  a  conversation  on  the 
street  the  following  day,  in  Pensacola,  in  front  of  the  Parlor  Market. 
[To  Mr.  Manager  De  Armond.]    That  is  all. 

Reexamined  by  Mr.  Manager  De  Armond: 

Q.  Mr.  McLellan,  state  to  the  court  what  your  conversation  with 
Mr.  Marsh  was  on  the  occasion  to  which  your  attention  has  been 
directed. — A.  On  the  street? 

Q.  Well,  the  street  conversation. — A.  I  told  him  I  had  met  Judge 
Liddon  and  he  had  questioned  me  on  the  case,  and  he  had  said  some- 
thing about  going  to  Washington.    That  is  as  far  as  I  recollect  it. 

Mr.  Carmack.  Mr.  President,  I  should  like  to  have  the  answer  of 
the  witness  read. 

The  Presiding  Officer.  The  answer  will  be  read  by  the  Official 
Reporter. 

The  reporter  read  as  follows: 

A.  I  told  him  I  had  met  Judge  Liddon  and  he  had  questioned  me  on  the  case,  and 
he  had  said  something  about  going  to  Washington.    That  is  as  far  as  I  recollect  it. 

Q.  (By  Manager  De  Armond.)  How  did  that  conversation  come 
up? — A.  I  saw  him  previously  that  day  in  his  office.  He  asked  me 
about  this  sentencing  business  of  Mr.  D&vis  and  General  Belden. 

Q.  That  was  at  his  office? — A.  Yes,  sir;  the  same  day. 

Q.  What  was  that  conversation? — A.  I  told  him  I  haS  not  given  the 
matter  a  thought;  it  was  four  years  ago;  that  my  mind  was  not  cleiir 
on  it. 

Q.  Who  brought  up  that  conversation? — A.  Mr.  Marsh. 

Q.  Who  brought  up  the  conversation  on  the  street? — A.  Well,  he 
was  waiting  for  a  street  car  and  1  passed  him — ^T  naet  him,  rather. 

Q.  Did  he  speak  to  you  about  the  matter  or  did  you  speak  to  him 
about  it  first? — A.  I  spoke  to  him. 

Q.  What  further  conversation  did  you  have  at  his  office? — A.  He 
asked  me  about  this  newspaper  article. 

Q.  What  did  he  ask  you  about  it? — ^A.  He  asked  me  if  I  remem- 
bered it  I  told  him  I  had  notgiven  it  much  consideration;  that  I  did 
not  expect  to  be  summoned.  That  is  as  I  recollect  it.  And  he  asked 
me  about  Judge  Swayne's  conduct  on  the  stand  in  sentencing  these 
attorneys. 

Q.  W  elL  what  was  said  about  that? — A.  I  told  him  at  the  time  that 
I  thought  Judge  Swayne  used  language  in  keeping  with  the  occasion. 
I  believe  those  are  my  words  to  him. 

Mr.  Scott.  Mr.  President,  it  is  impossible  for  us  here  to  hear  a 
word  the  witness  says. 

The  Presiding  Officer.  The  Presiding  Officer  knows  of  no  way  by 
which  a  witness  can  be  heard  if  he  can  not  speak  loud  enough  to  have 
his  voice  carried  to  the  farthest  extent  of  the  Chamber;  but  the 
reporters  can,  if  desired,  repeat  the  questions  and  answers. 
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Mr.  Spooneb.  Let  them  be  repeated,  Mr.  President. 

Mr.  Carmack.  1  suggest,  if  tne  examination  of  this  witness  is  to 
continue,  that  the  reporter  read  the  answers  of  the  witness.  Some  of 
us  here  can  not  hear  any  of  his  answers;  I  can  not.  Let  all  the  wit- 
ness's answers  be  read. 

The  Presiding  Officer.  The  reporter  will  read 

Mr.  QuARLES.  I  would  suggest,  instead  of  annoying  the  reporter 
and  interrupting  his  proceedmg,  that  we  resort  to  the  same  course 
we  did  the  other  day,  which  worked  very  well.  Let  the  Secretary 
repeat  each  answer  of  the  witness,  and  then  we  will  hear  it. 

The  Presiding  Officer.  Will  that  be  agreeable  to  Senators  ?  The 
reporter  who  took  the  last  few  questions  has  retired  to  his  room,  and 
if  it  is  entirely  agreeable  to  Senators 

Mr.  Carmack.  I  think  the  suggestion  of  the  Senator  from  Wiscon- 
sin [Mr.  Quarles]  would  be  the  better  way. 

The  Presiding  Officer.  If  it  is  entirely  agreeable  to  Senators,  the 
Secretary  will  repeat  the  answers  of  the  witness  as  they  are  given. 

The  subsequent  answers  of  the  witness  were  repeated  to  the  Senate 
by  the  Chief  Oerk. 

Mr.  Manager  De  Armond.  Then  I  will  refer  again  to  that  (question. 
[To  the  witness.]  Mr.  McLellan,  state  what  your  conversation  with 
Mr.  Marsh  was  at  his  oflSce  about  the  manner  of  Judge  Swayne. 
Repeat  the  answer  to  the  question  asked  you  last. — A.  Just  what  1 
have  stated?  I  told  him  that  I  thought  Judge  Swayne's  manner  was 
in  keeping  with  the  occasion. 

Q.  Then  what  else  did  you  tell  him? — A.  I  do  not  recollect  the  con- 
versation at  all. 

Q.  Did  you  not  say  a  moment  ago  that  you  told  him  that  Judge 
Swayne's  manner,  you  thought,  was  unnecessarily  harsh,  or  severe,  or 
something  to  that  effect? — A.  I  told  him  at  one  time,  but  I  do  not 
think  it  was  on  this  occasion. 

Q.  When  was  it? 

•Mr.  Thurston.  I  object,  Mr.  President,  to  going  outside  of  the  one 
occasion. 

Q.  (By  Mr.  Manager  De  Armond.)  Was  it  in  one  of  these  conver- 
sations about  which  you  have  been  asked? — A.  I  do  not  think  so. 

Q.  Do  you  recall  anything  else  that  you  told  Mr.  Marsh  in  that  con- 
versation at  his  office? — A.  No,  sir;  my  mind  is  not  clear  on  it. 

Q.  What  did  you  mean  when  you  said  to  Mr.  Marsh  that  vou 
thought  his  language  was  in  keeping  with  the  occasion? — A.  Well,  at 
that  time  I  thought  that  Judge  Swayne  did  just  what  was  right. 

Q.  Was  that  before  you  referred  to  the  newspaper  article  to  refresh 
your  recollection  ? — A.  Yes,  sir.  He  showed  me  the  articles  repro- 
duced in  the  Congressional  Record  of  January  13,  I  believe. 

Q.  Who  did?— A.  Mr.  Marsh. 

Q.  When? — A.  At  his  office  during  one  conversation.  I  do  not 
remember  what  date. 

Q.  Do  you  mean  to  be  understood  as  saying  that  you  told  Mr. 
Marsh  that  Judge  Swayne's  language  was  not  harsh  or  abusive? —  A. 
I  told  him  I  thought  it  was  not. 

Q.  Well,  you  stated  yesterday  that  you  thought  it  was? — A.  After 
refreshing  my  memory 

Q.  And  that  is  the  explanation  of  the  matter? — A.  Yes,  sir. 

Mr.  Manager  Dej  Armond,  Thfit  is  all 
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Reexamined  by  Mr.  Thubston: 

Q.  When  did  you  refresh  your  memory? — A.  After  reading  the 
article. 

Q.  And  your  memory  is  now  refreshed? — A.  I  think  so. 

Mr.  Thubston.'  That  is  all. 

The  Presiding  Officer.  Are  there  any  further  questions? 

Mr.  Manager  De  Armond.  Not  of  this  witness,  Mr.  President. 

The  Presiding  Officer.  Have  the  managers  further  witnesses  to 
produce? 

Mr.  Manager  De  Armond.  We  wish  to  recall  Charles  M.  Coston. 

Charles  M.  Coston  recalled. 

By  Mr.  Manager  De  Armond: 

Q.  You  stated  when  you  were  on  the  stand  before  that  you  lived  in 
Pensacola  and  that  you  are  by  profession  a  lawyer? — A.  I  did,  sir. 

Q.  State  to  the  court  whether  you  were  present  in  Judge  Swayne's 
court  on  the  morning  of  the  12tb  of  November,  1901,  when  contempt 
proceedings  against  Davis  and  Belden  were  heard  and  disposed  of. — 
A.  I  was. 

Q.  State  to  the  court,  as  well  as  you  recall,  what  took  place  in  con- 
nection with  that  matter  at  that  time? — A.  As  near  as  I  can  now 
remember,  I  think  that  I  can  describe  what  took  place  in  the  following 
language:  The  court  convened,  I  believe,  at  10  o'clock.  Immediately 
upon  the  convening  of  the  court  the  Belden  and  Davis  contempt  pro- 
ceeding was  called  up.  The  case,  after  the  evidence  was  heard,  wnich 
was  brief  in  nature,  was  presented  by  Mr.  W.  A.  Blount  for  the  prose- 
cution and  E.  T.  Davis  for  the  defense. 

Judge  Belden  at  the  time  was  in  a  very  decrepit  condition  physic- 
ally. His  face  was  paralyzed,  which  interfered  very  materially  with 
his  speech.  He  was  also  apparently  very  feeble.  He  therefore  had 
nothing  to  say  in  the  case,  Lnmediately  after  the  arguments  pro  and 
con  were  concluded,  the  judge  proceeded  to  sentence  the  parties 
defendant.  I  can  not  recall  the  exact  language  eniployed  bv  the  judge. 
I  will,  however,  try  to  state  the  substance,  as  1  remember  it.  He 
spoke  in  connection  with  a  case  that  had  been  pending  in  his  court  in 
which  these  attorneys  were  interested.  He  did  not  mention  the  case 
by  name;  but  his  statements,  taken  in  connection  with  other  facts, 
thoroughlv  convinced  me  that  he  had  reference  to  the  case  of 
Florida  McGuire  v.  W.  A.  Blount  and  others.  He  stated  that  the 
lawyers  in  this  case,  meaning  Belden  and  Davis  and  Paquet,  they 
being  the  parties  appearing  for  the  plaintiff,  had  been  guilty  of  con- 
duct that  was  a  stench  in  tne  nostrils  of  the  people,  as  near  as  I  could 
remember  his  language.  He  also  stated  that  the  sentencing  of  Judge 
Belden  was  one  oi  the  saddest  duties  that  he  had  had  to  perform  dur- 
ing his  time  upon  the  bench;  but  he  stated  in  this  connection,  how- 
ever, that  his  duty  had  to  be  performed;  that  the  conduct  of  Judge 
Belden  was  very  reprehensible;  that  his  experience  as  an  attorney 
should  have  taught  him  that  he  was  guilty  of  a  violation  of  dutv  when 
he  brought  the  proceeding  in  the  circuit  court.  He  said  nothing  in 
reference  to  Davis. 

I  noticed  in  this  proceeding,  it  being  a  novel  one  to  me,  that  the 
Jud^e,  in  rendering  his  decision,  showeaa  great  deal  of  personal  feel- 
ing in  the  matter — m  fact,  it  may  be  aptly  described  as  personal  f eel- 

S.  Doc.  194,  68-3 18 
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ing.  His  sarcasm  was  biting;  his  censure  of  these  two  attorneys  was 
severe  in  the  extreme.  In  fact,  he  seemed  to  me  to  display  more 
personal  feeling  in  this  case  against  them  than  I  have  ever  seen  him 
display  in  any  case  before  his  court. 

Q.  Do  y  ou  recall  anything  else  that  he  said  ? — A.  In  what  con  nection  ? 

Q.  In  disposing  of  this  case — in  passing  sentence. — A.  I  can  recall 
the  sentence,  if  that  is  what  you  have  reference  to. 

Q.  No;  as  to  his  manner  and  his  expressions,  if  you  recall  anything 
further. — A.  No,  sir;  1  think  I  have  aescribed  them,  except  as  1  have 
said,  that  he  was  sarc^Euatic. 

Q.  Do  you  recollect  what  sentence  he  pronounced? — A.  Yes,  sir. 

Q.  What  was  it? — A.  A  hundred  dollars  fine  or  ten  days  in  jail,  and 
to  be  suspended  or  disbarred  for  a  period  of  two  years, 

Q.  You  say  "  or  ten  days  in  jail  ?  ^ — A.  That  is  the  way  I  understood 
the  sentence. 

Q.  How  speedily  was  the  sentence  executed? — A.  Immediately  after 
the  sentence  was  pronounced  Mr.  Davis  and  Judge  Belden  left,  accom- 
panied by  an  officer  of  the  court.  I  do  not  remember  whether  it  was 
the  United  States  marshal  or  a  depu^. 

Q.  Where  were  they  taken? — A.  1  presume  to  the  county  jail, 

Q.  Did  you  see  them  there? — A.  I  aid. 

Q.  How  soon  after  this? — A.  I  suppose  about  two  hours  afterwards. 

Q.  Well,  where  were  they  in  the  county  jail? — A.  They  were  in  a 
room  next  to  what  they  call  '''the  prisoner  department  of  the  jail." 
This  jail  is  a  brick  building,  two  stories  in  height  There  is  an 
entrance 

Mr.  Thukston.  Mr.  President,  is  Judge  Swayne,  this  respondent,  to 
be  answerable  for  the  manner  in  which  the  imprisonment  was  con- 
ducted in  the  absence  of  any  testimony  tending  to  show  that  he  gave 
any  directions  with  respect  to  it?  If  not,  we  object  to  this  feature  of 
the  testimony. 

Mr.  Manager  De  Armond.  Mr.  President,  the  object  of  the  inquiry 
was  to  ascertain  where  they  were  confined  and  how  they  were  con- 
fined— something  about  the  jail  and  the  accommodations,  or  the  lack 
of  accommodations,  that  they  had  in  the  jail,  in  a  general  way,  and  the 
punishment  that  they  endured  under  this  sentence  of  the  court. 

Mr.  Thurston.  Mr.  President 

The  Presiding  Officer.  One  moment.  Does  the  manager  think 
that  is  material  to  the  issue? 

Mr.  Manager  De  Armond.  I  did  not  understand  the  remark. 

The  Presiding  Officer.  Does  the  manager  claim  that  that  is  mate- 
rial to  the  issue — the  jail  accommodations? 

Mr.  Manajger  De  Armond.  Not  "the  jail  accommodations,"  used 
just  exactly  m  that  way,  but  we  think  it  is  material  to  the  issue  to  show 
what  the  punishment  inflicted  upon  them  was,  and  to  leave  the  court,  in 
passing  upon  the  matter  with  all  the  testimony  upon  the  subject  before 
the  court,  to  determine  how  far  the  judge  knew  that  such  accommo- 
dations or  lack  of  accommodations  would  be  their  lot  in  sentencing 
them,  whether  it  was  a  proper  sentence  as  to  the  amount  of  punish- 
ment or  whether  it  was  excessive.  We  are  getting  at  the  animus  of 
the  judge. 

Mr.  Thurston.  I  simply  wish  to  suggest  that  it  passes  the  bounds 
of  responsihilitv  tJiat  could  be  placed  upon  this  respondent  to  charge 
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him  with  improper  performance  of  duty  because  of  the  fact  that  the 
people  of  Pensacola  may  have  provided  inferior  jail  acconmiodations. 

Tne  Presiding  Officer.  The  Presiding  Officer  does  not  see  that 
the  question  as  to  the  character  of  the  jail  or  the  way  in  which  the 
persons  sentenced  for  contempt  were  confined  there  is  proper.  It  can 
not  be  said  that  Jud^e  Swayne  is  responsible  for  that  without  some 
evidence  is  adduced  showin^i^  that  the  Judge  directed  something  to  be 
done  which  was  improper. 

Mr.  Manager  De  Akmond.  I  wish  to  ask  another  question  of  the 
witness  upon  that  line;  but  if  the  President  will  indulge  me  a  moment, 
I  think  upon  the  question  whether  the  sentences  were  excessive  or 
not — as  to  that  branch  of  it — it  would  be  competent  for  the  respondent 
to  show,  if  he  could  show,  that  the  imprisonment  was  not  for  an 
unusually  long  time;  that  the  punishment  was  not  excessive  if,  as  a 
matter  of  fact,  the  persons  sentenced  to  the  jail  were  taken  to  quarters 
which  were  commoaious  and  clean  and  if  there  were  no  especially  con- 
taminating influences  from  the  low  class  of  criminals  confined  m  the 
same  jail  at  the  same  time;  if  they  were  the  only  occupants,  for 
instance,  and  were  in  the  rooms  or  apartments  of  the  sheriflr  or  keeper 
of  the  jail,  instead  of  being  in  with  the  common  criminals — I  believe 
that  would  be  competent  for  the  respondent  to  offer  in  the  case.  It 
seems  to  me  it  is  competent  for  those  prosecuting  the  case  to  show  the 
kind  of  confinement,  the  kind  of  place  to  which  he  sentenced  them, 
bearing  upon  the  question  whether  he  had  the  right  to  send  them  there 
at  all,  and  whether  the  punishment  was  excessive  in  sending  them 
there  for  that  length  of  time.    That  is  all  I  wish  to  say  about  that. 

For  information,  I  ask  the  President  whether  I  am  to  understand 
the  ruling  to  be  that  all  questions  in  regard  to  the  jail  are  to  be 
excluded  r  I  do  not  wish  to  ask  questions  simply  for  the  sake  of  ask- 
ing them,  of  course. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  that  it  is  not 
material  to  this  issue  to  prove  the  condition  of  the  iail.  If  any  Sena- 
tor so  desires,  tJie  Presiding  Officer  will  submit  the  question  to  the 
Senate. 

Mr.  Manager  De  Asmond  (to  counsel  for  the  respondent).  Cross- 
examine. 

Cross-examined  by  Mr.  Thurston: 

Q.  You  were  present  during  the  entire  hearing  of  that  contempt 
proceeding? — A.  I  was,  sir. 

Q.  Did  you  hear  read  the  information  or  petition,  or  whatever  it 
may  be  called,  that  was  filed  by  Mr.  Blount? — A.  I  am  of  the  opinion 
that  I  did.     That  is  my  recollection. 

Q.  And  the  defendants,  Belden  and  Davis,  put  in  their  answer? — 
A.  That  is  the  way  I  remember  it. 

Q.  And  that  was  also  read,  was  it? — A.  It  was. 

Q.  Was  it  sworn  to? — A.  That  I  can  not  say,  not  having  read  it. 

Q.  You  can  not  say  that? — A.  I  did  not  read  it. 

Q.  Did  the  attorneys  on  both  sides  have  all  the  opportunity  they 
asked  for  in  the  way  of  argument? — A.  Well,  you  ask  me  for  my 
opinion? 

Q.  No;  I  ask  you  if  they  were  deprived  by  any  ruling  of  the  court. 
Were  they  cut  oflF  from  any  argument? — A.  Not  to  my  knowledge. 

Q.  Were  they  refused  the  right  to  call  witnesses?— A.  Not  to  my 
knowledge. 
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Q.  Did  either  of  them,  Belden  or  Davis,  offer  to  take  the  stand  in 
their  own  behalf? — A.  That  I  can  not  say. 

Q.  Were  they  both  sworn  as  witnesses? — A.  Not  that  I  recall.^ 

Q.  Was  any  attempt  made  there,  so  far  ite  you  remember,  by  eitiier 
of  them  to  pur^e  themselves  under  oath  of  the  charge  made  against 
them? — ^A.  1  think  there  was, 

Q.  What  was  it? — ^A.  Their  answer. 

Q.  Was  that  under  oath? — ^A.  I  can  not  recall. 

Q.  I  say  to  you  "  under  oath?'' — ^A.  You  mean  was  the  answer  under 
oath? 

Q.  No,  sir;  I  say  was  any  attempt  made  by  either  Belden  or  Davis 
in  that  couit  to  purge  themselves  of  the  charge  under  their  oaths? — 
A.  Not  that  I  can  recall. 

Q.  And  if  it  is  the  fact  that  the  answer  they  submitted  was  not  under 
oath,  thev  did  not  make  anj  attempt  to  purge  themselves  under  oath, 
did  they  f— A.  That  is  a  fair  conclusion,  I  l^lieve. 

Mr.  Thubston.  That  is  all. 

Reexamined  by  Mr.  Manager  De  Armond. 

Q.  You  state  that  these  gentlemen  were  taken  off  to  jail  inunediately 
after  the  pronouncing  of  me  sisntence? — A.  That  is  as  I  remember  it. 
They  were. 

Q.  Do  you  know  anything  about  any  delay  in  making  up  the  com- 
mitment?— ^A.  None  whatever. 

Q.  Do  you  know  whether  there  was  any  commitment? — A.  I  can 
not  say  of  my  own  knowledge  that  there  was.  I  did  not  see  the 
original. 

Mr.  Spooneb.  Mr.  President,  I  submit  the  question  which  I  send  to 
the  desk. 

The  Presiding  Officer.  The  Senator  from  Wisconsin  propounds  a 
question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  Aboat  how  much  time  was  consamed  by  Judge  Swayne  in  his  observations  in 
the  case,  inclnding  the  judgment? 

A.  I  do  not  know  that  I  clearly  understand  the  question. 

The  Secretary  again  read  the  question. 

A.  At  this  time  it  is  almost  im^ssible  to  say  positively  the  exact 
time,  this  trial  having  taken  place  m  November,  1901,  as  I  remember 
it;  but,  relying  upon  my  judgment  and  approximating  the  time,  I 
would  sav  that  ne  spoke,  1  imagine,  about  twenty  or  twenty-five  min- 
utes.   That,  however,  is  merely  a  guess. 

Mr.  Spooner.  Well,  Mr.  President,  my  question  was  "about  how 
much  time. 

A.  Then  I  will  answer  the  Question  in  this  way :  About  twenty  or 
twenty-five  minutes,  as  I  recollect  it. 

Q.  (By  Mr.  Manager  De  Armond.)  There  were  witnesses  examined 
in  that  proceeding? — A.  There  were. 

Q.  Can  you  tell  what  the  testimony  was? — A.  I  can  not  recall  all  the 
testimony,  but  the  substance  of  the  testimony,  as  I  remember  it,  had 
reference  to  a  newspaper  article  and  the  summons  that  was  served  in 
the  case  brought  agamst  Judge  Swayne  in  the  circuit  court  of  Escambia 
County,  Fla. 

Q.  xou  stated  that  there  was  first  pronounced  the  sentence  of 
imprisonment.     Did  anybody  make  any  suggestion  to  the  judge  in 
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regard  to  the  disbarment? — A.  Immediately  after  the  decision,  when 
judgment  was  rendered,  Mr.  W.  A.  Blomit,  of  counsel  for  the  prose- 
cution, walked  up  to  the  judge.  What  he  said  to  him  I  do  not  know; 
I  could  not  hear  it;  but  immediately  upon  Mr.  Blount  concluding  what 
he  was  sajing  to  the  judge,  the  judge  then  struck  out  that  part  of  the 
sentence  m  relation  to  disbarment 

Mr.  Manager  De  Abmond.  That  is  all. 

Mr.  Thurston.  That  is  all. 

The  Pbesidino  Officeb.  Are  there  further  witnesses  ? 

Mr.  Manager  De  Abmond.  Mr.  President,  the  witness  Belden,  of 
Mew  Orleans,  has  not  yet  arrived,  and  with  the  exception  of  that  one 
witness,  so  &r  as  we  know  now,  our  case  is  complete,  and  we  are 
willing  that  the  respondent  ma}^  go  on  with  his  teistimony,  with  the 
privilege  to  us  of  calling  General  fielden  when  he  arrives. 

Mr.  Thtjbston.  Mr.  President,  this  suggestion  was  nmde  to  me  this 
morning  by  the  managers,  and  we  have  no  objection  to  their  proposed 
arrangement,  it  being,  as  I  understand,  that  they  have  closed  their 
case  in  chief,  except  as  to  the  testimony  of  Judge  Belden,  who  is  to 
be  produced  by  them  and  examined  upon  his  arrival.  We  make  no 
objection  to  that  request.  We  should  like,  however,  that  they  place 
Judge  Belden  upon  the  stand  as  soon  as  he  does  arrive,  in  order  that, 
as  far  as  possible  we  may  have  their  entire  case  in  before  we  present 
our  own  witnesses. 

The  Pbesidino  Officeb.  Will  that  be  agreeable  to  the  managers? 

Mr.  Manager  De  Abmond.  Mr.  President,  1  wish  to  say  just  one 
other  thing.  But  for  the  ruling  of  the  court  the  other  day  we  would 
now  formally  offer  to  introduce  the  declarations  and  statements  of 
Judge  Swayne  bearing  upon  these  matters  of  contempt  and  bearing 
also  upon  the  residence  question;  but  not  wishing  to  ask  the  court  to 
make  another  ruling  upon  that  proposition 

Mr.  Bailey.  Mr.  President,  I  hope  the  managers  on  the  part  of  the 
House  will  offer  that  testimony  agam,  because  I  should  like  to  see  the 
Senate  determine  it  after  due  delmeration.  If  the  managers  have  any 
delicacy  about  asking  the  Senate  to  reconsider  its  opinion,  I  myself 
will  seek  an  opportunity  of  obtaining  what  I  believe  to  be  a  more 
correct  decision  upon  that  point. 

Mr.  Manager  De  Abmond.  Mr.  President,  I  would  say  that  what  I 
have  just  remarked  is  in  entire  good  faith;  that  it  was  the  intention  of 
the  managers  to  offer  the  declarations  and  statements  of  Judge  Swayne 
both  with  regard  to  these  matters  of  contempt  and  the  question  of 
nonresidence.  We  have  not  these  things  in  the  exact  form  now  that 
we  should  like  to  offer  them,  but -we  can  assure  the  court  if  given  the 
opportunity  we  shall  present  them,  and  also,  as  suggested  by  my  asso- 
ciate, upon  the  matter  of  the  use  of  the  private  car. 

Mr.  Thtjbston.  Do  I  underatand  the  manager  in  his  offer  to  include 
anything  more  than  the  testimony  given  by  Judge  Swayne  before  the 
committee  of  the  House  of  Representatives? 

Mr.  Manager  De  Abmond.  Testimony  and  statements,  as  I  under- 
stand.    I  was  not  a  member  of  that  committee 

Mr.  Thubston.  No.  Call  it  what  you  please,  we  do  not  object, 
because  we  could  not,  to  their  introducing  any  statements  made  by 
Judge  Swayne,  except  while  he  was  a  witness  before  the  committee 
of  the  House. 
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Mr.  Manager  De  Armond.  I  was  not  a  member  of  the  examining 
committee,  but  I  understand  that  a  portion  of  the  statements  of  Judge 
Swayne  was  made  bjr  him  when  not  under  oath;  made  voluntarilv, 
with  a  view  of  checking  or  preventing  the  progress  of  the  impeacn- 
ment  proceedings;  that  other  statements  were  made  by  him  after  he 
had  been  sworn,  sworn  voluntarily,  and  at  his  own  suggestion  and  in 
his  own  behalf,  with  a  view  of  endeavoring  to  influence  tnat  committee 
by  the  statements  and  the  testimony  to  report  against  the  preferring 
of  articles  of  impeachment,  and  with  a  view  of  influencing  the  House 
of  Representatives  against  voting  those  articles  of  impeachment. 
Both  classes  we  offer. 

Mr.  Thurston.  Mr.  President,  if  it  can  be  shown,  and  it  appears  of 
record,  so  that  the  showing  is  not  difficult  if  it  exists,  that  Judge 
Swayne  made  any  statement  before  the  House  committee  before  tne 
oath  was  administered  to  him  by  that  committee  as  a  witness,  we  shall 
interpose  no  objection  to  such  statement.  But  we  do  object  to  any 
statement  that  he  made  before  that  committee  after  he  was  sworn  as  a 
witness. 

Mr.  Bailey.  Mr.  President,  I  ask  that  the  doors  be  closed  for  delib- 
eration, if  that  is  the  proper  proceeding.  If  not,  I  ask  that  the  Senate 
retire  to  deliberate  upon  this  <][uestion. 

Mr  Thueston.  I  ask  the  indulgence  of  the  court  for  just  one 
moment. 

I  do  not  desire  to  add  anything  to  the  argument  I  made  the  other 
day  on  this  same  question,  except  to  call  the  attention  of  the  Senate 
to  one  provision  of  the  Constitution  of  the  United  States.  It  was 
urged  here  the  other  day  that  this  is  not  a  criminal  proceeding,  and 
that  Judge  Swayne  is  not  charged  with  or  being  tried  for  a  crime.  I 
wish  simply  to  call  attention  to  a  section  of  the  Constitution,  it  being 
the  last  portion  of  section  2  of  Article  HI.     I  read: 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury. 

The  Presiding  Officer.  The  Presiding  Officer  imderstands  that  the 
Senator  from  Texas  moves  that  the  Senate  retire  to  its  conference 
chamber.     Is  that  the  motion  of  the  Senator  from  Texas? 

Mr.  Bailey.  That  was  my  request,  but  it  has  been  suggested  to  me 
that  to  save  the  inconvenience  and  delay  of  clearing  the  galleries  the 
Senate  itself  retire  to  the  Marble  Room.  But  from  all  around  me 
comes  the  suggestion  that  there  is  not  room  in  the  Marble  Room  for 
it,  and  consequently  there  is  nothing  left  except  to  clear  the  galleries 
and  close  the  doors. 

Mr.  Scott.  On  that  I  ask  for  a  yea  and  nay  vote. 

Mr.  Bailey.  In  response  to  the  call  for  a  yea  and  nav  vote,  I  will 
say  that  I  think  any  Senator  probably  is  entitled,  upon  nis  own  sug- 
gestion, to  a  session  with  closed  doors.  I  am  not  familiar  with  the 
rule,  but  I  am  inclined  to  think  that  is  true. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  sufficient 
accommodations  for  the  Senate  have  been  provided  or  can  be  provided 
in  the  Marble  Room. 

Mr.  Bailey.  Then,  to  obviate  the  difficulty,  if  it  is  competent  and 
permissible,  I  will  ask  unanimous  consent  that  the  Senate  proceed,  as 
if  in  executive  session,  to  consider  the  question  here,  without  closing 
the  doors  or  clearing  the  galleries.  If  that  is  permissible,  I  prefer 
that  request. 
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Mr.  Bacon.  Kule  XXIII  provides  for  that,  with  the  consent  of  the 
Senate. 

The  Presiding  Officer.  The  Presiding  OflBcer  did  not  hear  the 
suggestion  of  the  Senator  from  Georgia. 

Mr.  Bacon.  I  say  Kale  XXIII  provides  for  the  consent  of  the  Sen- 
ate under  such  circumstances. 

The  Presiding  Officer.  Consent  to  what? 

Mr.  Bacon.  As  to  the  competency  of  the  Senate  to  determine  by 
unanimous  consent  to  proceed  without  having  the  doors  closed. 

The  Presiding  Officer.  The  rule  is  as  follows: 

All  the  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall 
be  entered  on  the  record,  and  without  debate,  subject,  however,  to  the  operation  of 
Rale  VII,  except  when  the  doors  shall  be  closed  for  deliberation,  and  in  that  case 
no  member  shall  speak  more  than  once  on  one  question,  and  for  not  more  than  ten 
minutes  on  an  interlocutory  question,  and  for  not  more  than  iQfteen  miiiutes  on  the 
final  question,  unless  by  consent  of  the  Senate,  to  be  had  without  debate. 

The  Presiding  OflScer  is  of  opinion  that  the  consent  of  the  Senate 
applies  to  the  time  during  whicn  a  Senator  may  speak  upon  a  question, 
and  not  to  the  question  whether  the  Senate  may  proceea  in  the  Senate 
Chamber  as  a  court  without  closing  the  doors. 

Mr.  Bacon.  I  may  be  in  error,  but  I  thought  it  qualified  the  whole 
section.  But  if  not,  there  is  no  doubt  that  unanimous  consent  wUi 
control. 

Mr.  Bailey.  Unanimous  consent  controls  all  rules,  including  that. 

The  Presiding  Officer.  The  Senator  from  Texas  asks  unanimous 
consent  that  Rule  XXIII  may  be  suspended  in  so  far  that  debate  upon 
this  question  may  take  place  in  the  oenate  Chamber. 

Mr.  Scott.  I  obiect. 

The  Presiding  Officer.  Objection  is  made. 

Mr.  Bailey.  Then  I  ask  that  the  Senate  retire  for  the  purpose  of 
deliberating  upon  this  question. 

The  Presiding  Officer.  The  Senator  from  Texas  asks  that  the 
Senate  retire  to  its  conference  chamber  for  the  purpose  of  deliberating 
on  this  question. 

Mr.  Bailey.  I  understood,  when  I  asked  that  the  Senate  retire,  that 
that  meant  to  close  the  doors  of  the  Senate.  That  is  my  request, 
because  Senators  all  agree  that  it  would  be  inconvenient  to  consider 
the  question  in  the  Marble  Room. 

The  Presiding  Officer.  The  Presiding  Officer  will  submit  the 
motion  to  the  Senate.  Will  the  Senate  order  the  doors  to  be  closed 
for  the  purpose  of  deliberating' upon  the  question?  [Putting  the  ques- 
tion.]   In  file  opinion  of  the  Presiding  Officer  the  '*noes"  have  it. 

Mr.  Bailey.  I  ask  for  the  yeas  and  nays. 

Mr.  Allison.  As  I  understand  the  rule  just  read,  the  deliberations 
are  to  be  secret ;  they  are  not  to  be  in  the  open  Senate.  I  suggest  that 
it  will  be  greatly  to  the  convenience  of  Senators  and  hasten  the  final 
conclusion  of  this  trial  that  the  deliberations  shall  be  with  closed  and 
not  with  open  doors.     But  I  have  no  motion  to  make  about  it. 

Mr.  Bailey.  I  have  made  a  motion  that  the  doors  of  the  Senate  be 
closed,  so  that  the  Senate  may  proceed  to  the  consideration  of  this 
question.    That  motion  was  submitted  to  the  Senate. 

Mr.  Allison.  I  understand. 

Mr.  Bailey.  And  on  it  I  have  asked  for  the  yeas  and  nays. 
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The  Presiding  Officer.  The  Senator  from  Texas  aaks  for  the  yeas 
and  nays.     Is  there  a  second  ? 

The  yeas  and  nays  were  ordered. 

Mr.  Teller.  I  desire  to  say  that  under  the  rules  all  these  decisions 
must  be  made  by  yeas  and  nays.  They  can  not  be  made  by  a  viva 
voce  vote. 

The  Presiding  Offioer.  The  question  is  on  agreeing  to  the  motion 
of  the  Senator  from  Texas,  on  wnich  the  yeas  and  nays  have  been 
ordered. 

The  question  having  been  taken  by  yeas  and  nays,  resulted — yeas 
63,  nays  18,  as  follows: 

Yeas — Allison,  Ankeny,  Bacon,  Bailey,  Bard,  Bate,  Berry,  Black- 
burn, Burrows,  Oarmack,  Clark  of  Montana,  Clark  of  Wyoming,  Clarke 
of  Arkansas,  Clay,  Culberson,  CuUom,  Daniel,  Dillingham,  Dryden, 
Dubois,  FairbauKS,  Foraker,  Foster  of  Louisiana,  Foster  of  Wasnin^- 
ton,  Fulton,  Gibson,  Hale,  Heyburn,  Kean,  Kearns,  Kittredge,  Lati- 
mer, Long,  McCreary ,  McEnery,  McLaurin,  Mallory,  Martin,  Monev, 
Morgan,  jfelson,  Overman,  Patterson,  Pettus,  Piatt  of  New  York, 
Quarles,  Simmons,  Smoot,  Spooner,  Stone,  Taliaferro,  Teller,  and 
Wetmore — 63. 

Nays — Alger,  AUee,  Ball,  Beveridge,  Burnham,  Dick,  Dolliver, 
Frye,  Gallinger,  Gamble,  Hansbrough,  Hopkins,  McComas,  McCum- 
ber,  Millard,  Perkins,  Scott,  and  Warren — 18. 

Not  voting— Clapo,  Cockrell,  Crane,  Depew,  Dietrich,  Elkins,  Gor- 
man, Knox,  Lodge,  Newlands,  Penrose,  Piatt,  of  Connecticut,  Proctor, 
and  Stewart — 14. 

The  Presiding  Officer.  On  the  motion  of  the  Senator  from  Texas 
that  the  doors  be  closed  the  yeas  were  63  and  the  nays  18.  The 
Serjeant-at-Arms  will  clear  the  galleries  and  close  the  doors. 

Mr.  Culberson.  Before  that  order  is  carried  out,  I  desire  to  ask 
that  the  managers  on  the  part  of  the  House  state  the  propnosition  as 
submitted^  by  tbem.  The  manager  who  conducted  the  examination  of 
the  last  witness  stated  that  he  was  not  then  prepared  to  submit  the 
matter  in  proper  form.     We  would  like  to  have  it;  at  least  1  would. 

Mr.  Spooner.  I  suppose  the  offer  of  the  managers  upon  which  this 
question  arises  is  in  writing.  The  stenographer's  notes  will  show  pre- 
cisely what  the  offer  is. 

Mr.  Bailey.  It  is  in  the  record. 

Mr.  Spooner.  I  ask  that  it  be  read. 

Mr.  Bailey.  I  suggest  that  several  days  ago  the  managers  of  the 
House  submitted  their  offer,  and  I  think  in  writing.  The  record  of 
that  day's  proceedings  will  show  exactly  what  it  is  they  want  to 
introduce. 

Mr.  Spooner.  That  proposition 

Mr.  Culberson.  My  cofleague 

The  Presiding  Officer.  Debate  is  irregular  at  this  time. 

Mr.  Spooner.  It  is  not  a  debate. 

Mr.  Culberson.  It  is  not  a  debate.  It  is  a  request  to  know  what 
the  question  is.  Mr.  Manager  De  Armond  stated  distinctly  that  he 
was  not  prepared  to  present  in  due  form  at  that  time  the  proposition 
on  the  part  of  the  managers.  What  we  desire — what  I  desire,  at  least, 
as  one  of  the  persons  to  pass  upon  this  question — is  to  know  what  the 
proposition  is. 
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Mr.  H0FKIN8.  Couasel  for  respondent  stated  distinctly  to  the  court 
that  they  made  no  objection  to  any  statement  made  by  «Judge  Swayne 
relating  to  his  residence  or  any  other  subject.  The  point  they  made 
was  that  whatever  statements  he  made  before  the  investigating  com- 
mittee of  the  House  after  the  oath  was  administered  to  him  were  sub- 
ject to  be  excluded  under  the  statute  of  the  United  States;  and  that  is 
the  proposition  before  us. 

Mr.  Telleb.  I  rise  to  a  point  of  order.  It  is  that  no  business  can 
be  done  in  open  Senate  after  the  vote  the  result  of  which  has  been 
announced. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  clear  the  gal- 
leries and  close  the  doors. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  retired  from  the  Chamber. 

The  Senate  sitting  as  a  court  of  impeachment  thereupon  proceeded 
to  deliberate  with  closed  doors;  and  after  two  hours  and  twenty-five 
minutes  (at  5  o'clock  and  80  minutes  p.  m.)  took  a  recess  until  to- 
morrow, February  17,  at  11  o'clock  a.  m. 


In  the  Senate,  February  17^  1905. 

The  President  pro  tempore  (at  2  o'clock  p.  m.].  The  hour  to  which 
the  Senate  sitting  as  a  court  of  impeachment  adjourned  has  arrived. 
The  Senator  from  Connecticut  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate 
is  now  sitting  for  the  trial  of  the  impeachment  of  Charles  Swayne, 
judge  in  and  for  the  northern  district  of  Florida.  The  Sergeant-at- 
Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  see  if  the 
managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  (with  the  exception  of  Mr. 
Smith,  of  Kentucky)  appeared  and  were  conducted  to  the  seats 
assigned  them. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  also  see  if 
counsel  are  in  attendance. 

The  respondent.  Judge  Charles  Swayne,  accompanied  by  his  counsel, 
Mr.  Higgins  and  Mr.  Thurston,  entered  the  Chamber  and  took  the 
seats  assigned  them. 

The  Presiding  Officer.  The  Journal  of  the  last  trial  day  will  be 
read. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  for  the  trial  of 
the  impeachment  for  February  16  was  read. 

Mr.  Uale.  Mr.  President,  the  consideration  of  the  subject  for  which 
the  court  went  into  private  session  had  not  been  completed  when  the 
hour  of  12  arrived.  Perhaps  it  may  be  as  well  to  go  on  for  the  present 
with  testimonv,  but  at  no  late  date,  of  course,  that  session  should  be 
resumed.     I  do  not  ask  that  it  be  resumed  now. 

Mr.  Manager  Clayton.  Mr.  President,  Mr.  Manager  Smith,  of  Ken- 
tucky, has  requested  me  to  say  to  the  court  that  he  is  unable  to  attend 
to-day's  session  on  account  of  sickness. 
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The  Presiding  Officer.  Are  the  managers  ready  to  proceed  with 
witnesses? 

Mr.  Manager  Palmer.  Mr.  President,  we  are  ready  to  proceed.  1 
call  Mr.  Belden. 

Simeon  Belden  sworn  and  examined. 

By  Mr,  Manager  De  Armond: 

Q.  YHiere  do  you  live? — A.  In  New  Orleans,  La. 

The  Presiding  Officer.  The  Presiding  Officer  suggests  that  it  may 
be  belter  to  have  the  Secretary  repeat  the  answers,  so  that  they  can 
be  heard.     If  there  is  no  objection,  that  course  will  be  pursued. 

Mr.  Sfooner.  1  ask  unanimous  consent  that  the  witness  may  be 
seated  while  giving  his  testimony. 

The  Presiding  Officer.  If  there  be  no  objection,  the  witness  will 
be  allowed  to  be  seated  and  the  Secretary  will  repeat  his  answers  as 
given  to  the  questions  propounded. 

The  answers  of  the  witness  were  repeated  by  the  Chief  Clerk. 

Q.  (By  Mr.  Manager  De  Armond.)  Perhaps  I  may  as  well  repeat 
the  question  already  asked.   Where  do  you  live « — A.  Is ew  Orleans,  La. 

Q.  How  long  have  you  lived  in  Louisiana? — A.  All  my  life. 

Q.  What  is  your  age? — A.  I  am  72. 

Q.  What  oflicial  position  have  you  held  in  that  State,  if  any  ? — A. 
1  liave  only  held  two.  1  was  attorney-general  of  the  State;  was  a 
member  of  the  legislature,  and  speaker  of  the  house. 

Q.  When  were  you  elected  attorney-general? — A.  In  1868. 

Q.  When  were  you  speaker  of  the  house? — A.  In  1864  and  1865. 

Q.  Who  was  elected  governor  when  you  were  elected  attorney -gen- 
eral?— A.  Governor  Henry  Clay  Warmoth. 

'  Q.  State  what  other  connection,  if  any,  you  have  had  with  the  pol- 
itics and  business  of  the  State. — A.  I  have  held  no  ofScial  position 
except  those  two. 

Q.  State  whether  you  have  taken  part  in  the  public  affairs  of  the 
State,  political  or  otherwise. — A.  Well,  1  have. 

Q.  State  something  about  what  part  you  have  taken.  Give  a  gen- 
eral sketch  of  your  life  in  re^rd  to  these  matters. — A.  1  was  elected 
as  a  Republican  to  both  positions  that  I  have  mentioned. 

Q.  State  what,  if  anytning,  you  had  to  do  with  the  organization  of 

farties  and  the  conduct  of  politics  or  of  public  affairs  there. — A.  Well, 
helped  to  organize  the  Republican  party  in  that  State  before  the 
death  of  Mr.  Lmcoln. 

Q.  How  long  have  you  been  practicing  law? — A.  Let  me  see;  I  was 
admitted  to  the  bar  on  the  10th  of  February,  1856. 

Q.  Were  you  one  of  the  attorneys  for  the  plaintiff  in  the  case  of 
Florida  McGuire  against  the  Pensacola  City  Company  and  others? — 
A,  Yes,  sir. 

Q.  The  case  pending  in  the  district  court  of  the  northern  district  of 
Florida? — A.  Yes,  sir. 

Q.  When  did  you  reach  Pensacola  in  November,  1901,  to  attend 
court? — A.  I  reached  Pensacola — I  do  not  know  the  date — in  the  spring 
of  1901. 

Q.  I  mean  with  reference  to  the  term  of  court  in  November,  1901. — 
A.  Well,  I  reached  Pensacola  on  the  8th  of  November. 

Q.  State  what  the  condition  of  your  health  was. — ^A.  I  was  paralyzed 
in  the  right  face  and  eye. 
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Q.  State  whether  you  had  been  afflicted  for  some  time. — A.  Since 
Seotember  previous  to  that. 

Q.  State  to  the  court  whether  you  went  to  Pensacola  as  one  of  the 
attorneys  in  the  Florida  McGuire  case  upon  that  occasion. — A.  1  did. 
I  went  there  simply  to  consult  with  Mr.  Paquet,  who  was  leading 
attorney  in  the  case. 

Q.  State  to  the  court  when  that  case  was  called. — ^A.  The  case  was 
called  on  the  9th  of  November,  about  5  or  6  o'clock  in  the  evening. 

Q.  Had  it  been  set  down  for  trial  upon  a  particular  day? — A.  It  had 
not  I  will  state  in  that  connection  that  the  time  of  the  court  was 
occupied  by  the  criminal  calendar  of  the  court  until  about  5  o'clock  the 
evening  of  the  9th. 

Q.  State  what  was  done  then  with  reference  to  that  case  or  what  was 
said. — A.  The  case  was  called.  Judge  Paquet  requested  the  court  to 
fix  it  for  the  following  Thursday,  because  no  date  had  been  fixed  for 
the  trial  of  the  case  to  which  witnesses  could  be  subpcenaed. 

Q.  State  whether  or  not  that  was  done. — A.  It  was  not.  We  were 
peremptorily  ordered  to  proceed  with  the  trial.  After  some  discus- 
sion on  the  part  of  Mr.  Paquet  the  judge  said  it  might  go  over  until 
Mondav  morning  at  10  o'clock,  when  it  must  be  tried. 

Q.  State  to  the  court  whether  or  notvou  could  get  ready  for  trial 
at  that  time — ^the  next  Monday. — ^A.  We  stated  we  could  not;  that 
there  were  more  than  forty  witnesses  in  Pensacola  and  the  surround- 
ing country  and  some  outside  of  the  State;  that  we  could  get  them 
there  by  Thursday;  that  it  was  utterly  impossible  for  the  clerk  and 
the  marshal,  from  5  o'clock  in  the  evening,  to  get  the  summonses 
ready  and  serve  them  on  time  for  Monday. 

Q.  State  what,  if  anything,  you  and  Mr.  Paquet,  as  attorneys  for 
Florida  McGuire,  deciaed  to  do  with  respect  to  that  case  in  Judge 
Swayne's  court,  in  view  of  the  fact  that  you  had  been  ordered  to  so 
to  trial  on  Monday  and  could  not, — A.  We  immediately  met  at  the 
hotel  I  was  stopping  at,  and  concluded  to  discontinue  the  case  to  avoid 
a  defeat.  During  that  evening  or  Monday  morning  a  motion  was  made 
to  discontinue  the  suit.  At  10  o'clock  on  Monday,  the  11th  of  Novem- 
ber, Mr.  Davis,  at  my  request  and  that  of  Judge  Paquet,  who  had  left 
town,  presented  the  motion  to  the  judge,  who  read  it  and  asked  Mr. 
Blount,  the  attorney  opposed  to  us,  if  he  had  any  objections  to  the 
discontinuance.  He  held  the  paper  a  short  time  and  suggested  some 
amendment,  which  was  compiled  with,  because  we  feared  that  it  would 
not  be  allowed.    The  jud^e  ordered  it  discontinued,  and  it  was  done. 

Q.  You  spoke  of  deciding  to  dismiss  the  case  to  avoid  defeat t — A. 
Yes,  sir. 

Q.  On  what  ground  did  you  anticipate  defeat? — A.  We  had  no  wit- 
nesses, and  could  not  get  them. 

Q.  Well,  after  having  decided  to  discontinue  the  case,  what  deci- 
sion, if  any,  did  you  arrive  at  with  reference  to  the  bringing  of  the 
suit  against  Judge  Swayne? — A.  Well,  we  had  had  the  matter  as  to 
Judge  Swayne's  having  purchased  the  ground  in  litigation  before  him 
under  consideration  for  some  time.  . 

Q.  You  mean  the  entire  parcel  of  land  in  litigation  before  him,  or 
a  portion  of  it? — A.  A  portion  of  it — what  they  term  a  lot  in  Pensa- 
cola, but  it  is  a  square  of  ground — square  91. 

Q.  After  having  decided  to  dismiss  the  case  in  Judge  Swayne's  court, 
what  decision  did  you  arrive  at  with  reference  to  bringing  a  suit  against 
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Judge  Swayne? — ^A.  Well,  we  concluded  it  was  necessary;  that  it  was 
our  duty  to  institute  this  suit  against  him;  and  we  came  to  this  conclu- 
sion after  a  sober,  candid  consideration  of  the  case.  The  Judge,  as  we 
believed  and  still  believe,  purchased  the  property  from  Mr.  Charles 
Edgar,  residing  in  New  York.  Charles  E^gar  was  a  defendant  in  the 
suit  we  discontinued;  therefore  we  concluded  that  Judge  Swayne,  so 
far  as  £klgar  was  concerned,  had  taken  Edgar's  shoes,  or  his  place,  in 
the  possession  of  the  lot  or  square. 

Q.  About  what  time  on  the  9th — Saturday  evening— was  that  suit 
brought! — ^A.  I  could  not  tell.  I  was  in  my  room.  Judge  Paquet  had 
charge  of  that. 

Q.  Was  anything^  determined  in  consultation  between  vou  and  Judge 
Paquet  about  whether  or  not  tiie  papers  should  be  servea  that  night? — 
A.  I  think  the  Judge  told  me  tnat  he  intended  to  have  them  served 
that  night. 

Q.  What  was  the  reason  for  serving  that  niffht? — A.  Well,  Judge 
Swayne  announced  on  the  9th  that  as  soon  as  the  case  was  concluded 
he  expected  to  leave  town,  and  in  leaving  town  perhaps  we  would  not 
be  able  to  reach  him  for  five  or  six  months.  Our  object  was  to  settle 
the  question  of  title  there  in  the  State  court  as  summarily  as  possible. 

Q.  The  service,  then,  as  I  understand  you,  was  made  that  night  in 
order  to  insure  service  upon  him  by  the  earliest  rule  day? — A.  Yes, 
sir;  I  had  omitted  to  mention  that.  The  return  day  in  Florida  is  the 
first  Monday  in  every  month.  Unless  he  had  had  fifteen  clear  days, 
it  would  have  postponed  the  case  until  the  first  Monday  in  January, 
and  we  were  anxious  to  have  the  question  determined  whether  Judge 
Swayne  had  bought  property  or  not  before  the  spring  term  of  the 
United  States  circuit  court. 

Q.  State  whether  or  not  that  suit  in  the  State  court  was  brought  in 
good  faith  for  the  purpose  of  determining  the  matters  involved  in  it. — 
A.  Perfectly  good  faith.  We  had  no  motive  whatever  for  doing  a 
thing  that  was  wrong.  We  concluded  that  Judge  Swayne  was  as  liable 
to  be  sued  in  his  private  capacity  as  any  other  man. 

Mr.  Manager  De  Armond.  Mr.  President,  I  will  ask  the  question 
of  the  other  side  whether  they  are  prepared  to  produce  a  letter  written 
to  Judge  Swayne  in  October  preceding  this  November? 

Mr.  HiOGiNS.  Judge  Swayne  has  not  possession  of  that  letter.  He 
has  never  been  able  to  find  it. 

Mr.  Manager  Db  Armoxd  (to  the  witness).  I  will  ask  you  whether  a 
letter  was 

The  Presiding  Officer.  The  statement  of  counsel  was  not  heard 
by  the  Presiding  Officer. 

Mr.  HiGGiNS.  1  stated  that  Judge  Swayne  has  not  possession  of  that 
letter;  has  not  had  it  since  this  matter  has  been  mooted,  and  does  not 
know  where  it  is. 

Mr.  Manager  De  Armond.  Then  we  shall  endeavor  to  prove  its  con- 
tents substantially,  if  there  be  no  objection.  [To  the  witness.]  I  will 
ask  you  whether  a  letter  was  written  to  Judge  Swayne  in  October, 
1901? 

The  Presiding  Officer.  A  letter  written  by  whom  ? 

Mr.  Manager  De  Armond.  By  the  attorneys  of  Florida  McGuire, 
calling  to  Judge  Swayne's  attention  the  matter  of  recusing  himself  in 
that  case. 
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A.  It  must  have  been  during  the  month  of  July,  1901,  that  we  came 
into  possession  of  what  we  considered  to  be  the  fact  that  Judge  Swayne 
had  purchased  square  91.  I  wrote  the  letter,  and  Judge  Paquet  signed 
it  with  me.     I  think  the  letter  is  dated  the  5th  of  August. 

Q.  Now  state,  as  well  as  you  can,  the  contents — but  first,  have  you 
a  copy  of  that  letter  ?-zrA.  1  have  not.  I  had,  but  it  is  misplaced.  I 
tried  to  get  it  before  I  came  up  here. 

Q.  State  to  the  court,  as  well  as  you  can,  the  contents  of  that  letter 
to  Judge  Swayne. — ^A.  I  wrote  to  the  Judge  at  Guyencourt,  Del., 
advising  him  of  the  information  that  had  come  to  us  and  suggesting 
that  if  it  were  a  fact  no  doubt  he  would  recuse  himself  in  the  case,  ana 
that  we  desired  to  communicate  with  Judge  Pardee,  circuit  judge  of 
the  fifth  circuit,  that  he  might  assign  to  that  court  for  the  trial  of  the 
case  some  disinterested  judge. 

Q.  Was  any  reply  received  from  Judge  Swayne? — ^A.  The  Judge 
paid  no  attention;  no  reply  was  ever  seen. 

S.  Who  were  the  attorneys  of  Florida  McGuire  in  that  case  in 
ge  Swayne's  court? — ^A.  Attorneys  for  which  side? 

Q.  For  Florida  McGuire? — ^A.  Judge  Paquet  and  Simeon  Belden. 

Q.  Was  Mr.  Davis  an  attorney? — A.  Mr.  Davis  was  never  an  attor- 
ney in  that  case,  except  in  so  far  as  to  present  the  motion  to  discon- 
tinue it,  and  that  was  an  accommodation  to  Judge  Paquet  and  myself. 

Q.  Who  prepared  the  papers  in  the  case  brought  against  Judge 
Swayne,  so  far  as  you  know? — A.  Judge  Paquet.  I  was  sick  at  the 
hotel.    I  do  not  know  who  prepared  them,  but  I  think  Judge  Paquet. 

Q.  Now,  you  have  told  about  the  dismissal  of  the  Florida  McGuire 
case.  Inunediately  following  that  dismissal  what  happened  in  Judge 
Swayne's  court? — A.  Mr.  Blount,  one  of  the  defendants  in  the  discon- 
tinued suit  and  counsel  for  all  of  the  defendants  therein,  arose  as  amicus 
curisB  and  suggested  to  Judge  Swayne  that  we  should  be  punished  for 
contempt.  Judge  Swayne  very  promptly  ordered  it  to  be  done.  We 
were  then  notifira  to  appear  the  next  day — the  12th  of  November — to 
answer  the  charge  of  contempt. 

Q.  You  appeared  upon  the  12th  day — ^Tuesday  ? — A.  Yes,  sir. 

S,  What  took  place  upon  your  appearance? — A.  Well,  a  foim  of 
for  a  few  minutes  was  gone  into. 

Q.  State  to  the  court  now  what  you  recollect  about  that  trial.  What 
was  done,  and  what  was  said? — ^A.  Well,  the  trial  lasted  but  a  short 
time. 

Q.  About  how  long? — ^A.  I  should  say  thirty  or  forty  minutes,  per- 
haps longer. 

Q.  When  the  proceeding  was  started  was  a  paper  filed — was  a  writ- 
ten charge  made,  or  was  it  made  first  orally? — A.  My  recollection  is 
it  was  made  orally,  but  during  the  evening  late  we  were  served  with  a 
written  notice  embodying  the  charges. 

Q.  Were  any  interrogatories  exhibited  to  you  upon  the  12th — were 
you  asked  to  answer  any  interrogatories? — A.  We  were  not. 

Q.  Did  the  charge  against  you  appear  to  be  sworn  to  or  supported 
by  afSdavit? — A.  ft  was  not 

Q.  Was  your  answer  upon  oath? — A.  I  do  not  think  that  that  was 
either,  because,  as  the  charges  were  not  sworn  to,  we  did  not  think  it 
necessary  that  we  swear  to  our  answer. 

Q.  To  what  points  did  the  witnesses  testify;  what  matters  were 
they  inquired  of  about? — A.  WeU,  as  to  mysell,  there  was  no  inquiry 
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further  than  to  asceilain  if  I  had  signed  the  process,  which  I  admitted 
that  I  had  signed.  There  were  some  things  said  about  a  newspaper 
article,  but  I  knew  nothing  of  it,  and  so  stated  to  the  judge. 

Q.  Was  any  inquiry  made  of  Mr.  Davis  about  that  newspaper 
article? — A.  xes;  there  was.  Judge  Swayne  handed  this  writing  to 
him,  and  asked  him  if  he  would  swear  on  oath  that  he  did  not  write  it. 
Mr.  Davis  replied  that  he  would. 

Q.  What  further  testimony  do  vou  recollect? — A.  Well,  I  will  state 
in  connection  with  this  matter  uiB,t  after  the  Judge  entertained  the 
suggestion  of  this  amicus  curiee  he  appointed  Mr.  Blountand  Mr.  Fisher 
attorneys  te  prosecute  us,  and  both  oi  these  parties  were  leading  defend- 
ants in  the  suit  that  was  discontinued.  The  United  States  district 
attorney  was  present,  but  took  no  part,  as  he  had  been  supplanted  by 
this  appointment  of  the  two  men  named.  After  the  conclusion  of  the 
trial  Judge  Swane  very  promptly  began  the  sentence.  We  were  sen- 
tenced to  pay  a  hundred  dollars  fine,  ten  days  imprisonment  in  the 
county  jail,  and  disbarment  from  practice  in  that  State  in  his  court  for 
two  years.  A  few  minutes  after  that  he  revoked  the  order  as  to  the 
disbarment.  We  then  sued  out  a  writ  of  habeas  corpus  before  the  cir- 
cuit judge,  Judge  Pardee,  who  decided  that  he  had  no  jurisdiction  over 
the  case,  except  in  so  far  as  to  make  it  conform  to  the  law;  that  is  to 
say,  that  Judge  Swayne  had  both  fined  and  imprisoned  contrary  to  law. 
Judge  Pardee  left  it  discretionary,  therefore,  with  me  and  Mr.  Davis 
as  to  whether  we  should  pay  the  fime  or  go  to  prison.  As  I  had  already 
served  part  of  the  time  m  prison  and  felt  tnat  it  would  be  wrong  to 
pay  the  money,  1  selected  imprisonment. 

Q,  Why  did  you  think  it  would  be  wrong  to  pay  the  money? — A. 
Because  I  was  satisfied,  and  very  thoroughly  satisfied,  that  I  had  com- 
mitted no  offense  for  which  I  should  be  punished  for  contempt.  I 
could  avoid  the  payment  of  the  $100  by  serving  the  balance  of  the  term, 
havingalready  served  about  one- half  the  time. 

Q.  How  soon  after  the  sentence  was  pronounced  were  yon  taken 
to  jail? — A.  Immediately. 

Q.  What  was  the  manner  of  Judge  Swayne  in  pronouncing  sen- 
tence?— ^A.  Well,  he  was  very  abusive.  I  could  not  state  exactlv  all 
that  he  said.  He  denounced  us  as  ignorant;  that  we  had  disgraced  the 
profession  of  the  law,  and  that  our  conduct  was  a  stench  in  the  nos- 
trils of  the  people  there,  and  especially  of  the  bar.  After  that  he 
began  the  abuse  of  Mr.  Keyser,  who  was  a  witness  in  the  contempt 
case,  by  calling  him  a  perjurer. 

Q.  State  what  Judge  Swayne's  appearance  and  manner  were  with 
reference  to  being  angry  or  under  the  influence  of  high  feeling. — A. 
Oh,  extremely  so. 

Q.  Do  I  unaerstand"  extremely  angry?" — ^A.  Yes;  extremely  angry, 
if  his  demonstrations  indicated  anger. 

Q.  State  to  the  court  whether,  in  anything  that  you  had  done  m 
relation  to  either  of  these  suits  or  in  connection  with  any  matter  pend- 
ing in  his  court,  you  had  done  anything  or  thought  anything  witn  the 
intention  of  bringing  the  court  into  contempt  or  wounding  or  hurting 
the  feelings  of  the  judge. — A.  Not  the  least  idea.  I  have  always  made 
it  my  practice  during  the  number  of  years  I  have  been  at  the  bar  to 
demean  myself  as  a  court  of  justice  demands.  1  have  never  in  my  life 
failed  to  oDserve  that  rule.    I  did  it  before  Judge  Swayne,  and  it  is 
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the  first  time  in  the  course  of  my  practice  that  my  competency  or  my 
integrity  as  a  citizen  and  lawyer  has  ever  been  drawn  in  question. 

Q.  You  stated  there  was  reference  made  to  a  paper  or  notice  or 
article  that  appeared  in  a  newspaper? — A.  Yes,  sir. 

Q.  And  that  you  disclaimea  having  written  it.  You  made  that 
statement  in  court  during  the  hearing  of  this  contempt  proceeding. 
Now,  state  to  the  court  whether  you  have  any  knowledge  about  who 
wrote  it  or  placed  it  in  the  newspaper. — A.  Not  the  most  distant. 
The  first  thing  I  knew  of  it  was  on  the  following  morning,  the  13th, 
when  I  read  it  in  the  Pensacola  Press.  1  regretted  very  much  to  see 
it  there,  even  with  the  injustice  that  I  thought  Judge  Swayne  had 
done  me.  I  regretted  to  see  the  publication  of  this  suit  in  the  paper 
and  characterized  it  as  very  indiscreet. 

Mr.  Manager  De  Abmond.  I  believe  that  is  all. 

Cross-examined  by  Mr.  Thubston: 

Q.  Mr.  Belden,  at  the  time  you  have  referred  to  you  were  an  attor- 
ney of  and  practicing  in  the  United  States  court  for  the  northern 
district  of  Morida? — A,  Yes,  sir,  and  had  been  for  some  years,  at 
intervals. 

Q.  Is  that  also  true  as  to  Mr.  Paquet? — A.  1  think  not.  1  think 
that  was  the  first  appearance  of  Judge  Paquet  in  that  State. 

Q.  Judge  Paquet,  however,  was  an  attorney  of  record  in  that  case, 
was  he  not? — A.  Yes,  sir. 

Q.  And  you  were  associated  with  him  in  the  Florida  McGuire  case  ? — 
A.  Yes.  sir. 

Q.  How  long  had  you  been  connected  with  the  litigation  that  had 
been  going  on  with  reference  to  the  title  to  this  large  tract  of  property 
in  Pensacola? — ^A.  I  was  in  Pensacola  in  1884  and  tried  a  case  involv- 
ing the  title  to  this  same  property.  The  case  went  to  the  Supreme 
Court  of  the  United  States  and  was  returned  to  the  city  of  Pensacola; 
the  judgment  reversed  and  the  case  sent  back.     Since  that  time  that 

girticuutr  suit  has  never  been  revived  or  tried.  I  did  not  return  to 
ensacola  then  for  some  six  or  seven  or  eight  years. 

Q.  That  firat  suit  you  have  spoken  of  was  in  1884  ? — A.  In  1884;  yes. 

Q.  Were  further  suits  brought  from  time  to  time  in  connection 
with  this  same  tract  of  land,  to  aetermine  its  title? — A.  Not  by  me;  I 
onlv  know  that  certain  litigation  was  going  on  continuously. 

Q.  And  you  had  naturaOy  advised  yourself  of  it  before  you  com- 
menced the  Florida  McGuire  case,  had  you  not? — ^A.  I  haa  availed 
myself  of  the  knowledge  I  had  acquired  in  1884,  of  course. 

Q,  Had  you  not  also  advised  yourself  or  informed  yourself  as  to  the 
subsequent  litigation  before  the  time  when  you  commenced  the  Florida 
McGuire  case? — ^A..  I  had  not,  as  I  understood  the  litigation  was  in  the 
circuit  court  of  the  State. 

Q.  Did  you  not  know  that  the  same  case,  perhaps  with  other  parties 
plaintiff,  mid  been  tried  in  Judge  Swayne's  court  before  a  jury  between 
1884  ana  1901  ? — ^A.  I  do  not  know  positively.  There  is  a  case  I  heard 
mentioned  while  we  had  this  Florida  McGuire  case,  and  I  have  looked 
at  the  record.  It  was  the  case  of  Mr.  Larvalette  v.  The  City  Company 
and  others. 

Q.  Do  you  know  how  manv  trials  there  had  been  in  all  the  courts  of 
this  same  claim  to  the  title  of  that  tract  of  real  estate? — A.  I  know  of 
the  suit  that  was  brought  in  1884  and,  incidentally,  the  Larvalette  suit, 
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and  the  suit  that  I  brought,  Florida  McGuire  t;.  W.  A.  Blount  and 
others. 

Q.  Generally  speaking,  you  knew,  did  you  not,  that  this  litigation, 
in  one  form  or  another,  had  been  going  on  pretty  continuously  for 
some  years? — ^A.  I  haye  just  stated  wlult  I  had  heard;  it  had  been 
continuous. 

Q.  And  there  had  been  suits,  had  there  not,  as  you  had  advised  or 
informed  yourself,  both  at  law  and  in  eauity? — A.  There  was  a  suit 
brought  in  equity  by  Judge  Pa(][uet.  I  nad  no  connection  with  that 
suit  until  the  latter  part,  in  filing  the  brief  in  the  circuit  court  of 
api)eals.  There  was  no  trial  there.  It  went  off  on  demurrer  as  to  the 
jurisdiction  of  the  court;  in  other  words,  the  defendant  c  aimed  that 
it  should  have  been  at  law  instead  of  in  equity.  Then  we  filed  the  suit 
at  law  which  is  now  pending. 

Q.  In  briefing  and  argumg  the  equity  case  on  appeal  did  you  not 
inform  yourself  of  the  allegations  contained  in  the  bill  f — A.  Of  course. 

Q.  And  therefore  vou  Knew,  did  you  not^  that  the  complainant, 
Florida  McGuire,  in  that  bill  in  equity  had  taken  exception  to  at  least 
four  or  five  judges,  both  of  State  and  Federal  courts,  in  connection 
with  previous  litigation? — A.  I  noticed  it  in  the  bill  in  equity.  I  had 
no  hand  whatever  in  drawing  the  bill. 

Q.  But  you  discovered,  did  you  not,  that  in  the  prior  litigation  there 
had  been  at  least  four  efforts  made  to  induce  various  judges  to  recuse 
themselves  on  tJhe  trials? — A.  I  am  not  aware  of  that. 

Q.  Is  that  not  set  forth  in  the  bill  in  equity  in  that  case  which  you 
examined  and  briefed  and  argued? — A.  I  think  there  is  a  reference  to 
some  disqualified  judges — to  judges  of  State  courts  there. 

Q.  Prior  to  the  November  term,  1901,  was  your  case  of  Florida 
McGuire  against  the  defendants  named  at  issue? — A.  It  was  at  issue 
at  the  fall  term,  the  November  term,  but  was  not  at  the  spring  term. 

Q.  When  did  you  send  this  letter  to  Judge  Swayne  asking  him  to 
recuse  himself? — ^A.  I  tiiink  the  date  of  me  letter  was  the  5th  of 
August,  1901. 

Q.  Aiter  that  did  you  file  any  pleading  in  that  court  looking  to  the 
bringing  on  of  the  case  for  trial? — A.  Not  that  I  know  of. 

Q.  Prior  to  November. 8,  1901,  you  had  on  file,  had  you  not,  a 
demurrer  to  the  answer? — ^A.  It  has  been  a  long  time;  I  can  not  recol 
lect;  perhaps  we  had;  but  it  has  been  a  long  time  now. 

Q.  But  Old  you  not  about  that  date  file  in  the  court  a  paper  reading 
as  follows: 

Now  oomes  plain tifi  in  the  above  entitled  and  numbered  catuse.  through  her  nnder- 
■igned  ootumel,  and  hereby  discontinue  the  demurrera  heretofore  filed  herein  to 
pteas  of  defendant 

SiMSON  Bbldsn. 
Louis  P.  Paqubt. 

A.  I  think  that  is  correct. 

Mr.  Manager  Palmeb.  I  think  the  counsel  ou^ht  to  show  this  paper 
to  the  witness  if  he  wants  to  examine  him  upon  it. 

The  Presiding  Offioeb.  That  would  be  the  proper  course;  but  the 
witness  has  already  answered. 

Mr.  Thueston.  Certainly,  if  the  witness  wants  to  see  it.  But  he 
has  a  recollection. 

Mr.  Spqonxb.  I  ask  that  the  question  and  also  the  answer  may  be 
repeated. 
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The  Presiding  Offiobb,  The  reporter  will  read  the  question  and 
the  answer. 
The  reporter  read  as  follows: 

Q.  But  did  you  not  about  that  date  file  in  the  court  a  paper  reading  as  follows: 
**Now  comes  plaintiff  in  the  above  entitled  and  numbered  cause,  through  her 
undersigned  counsel,  and  hereby  discontinues  the  demurrers  heretofore  filed  herein 
to  pleas  of  defendant 

"Louis  P.  Paqdet. 
'*  Simeon  Bblden." 
A.  I  think  that  is  correct. 

Mr.  Faibbanks.  As  there  is  a  special  order  for  3  o'clock,  I  move 
that  the  Senate  sitting  as  a  court  of  impeachment  adjourn  until  11 
o'clock  to-morrow  morning,  to  meet  then  with  closed  doors  for  fuither 
deliberation. 

Mr.  Thubston.  May  I  make  an  inquiry,  so  that  counsel  will  under- 
stand what  to  expect?^  Does  that  mean  that  our  appearance  and  pro- 
ceedingin  open  session  will  go  on  at  2  o'clock? 

Mr.  Faibbanks.  Yes;  unless  there  is  some  further  action  by  the 
Senate. 
,  JThe  Pbesiding  Officeb.  The  Presiding  Officer  so  understands. 

Mr.  Thubston.  We  will  not  be  expected  here  before  that  time? 

Mr.  Faibbanks.  No. 

Mr.  Gallingeb.  There  is  a  special  order  for  to-morrow  imme- 
diately after  the  routine  morning  busines8. 

Mr.  Faibbanks.  There  is  a  notice  to  such  effect. 

Mr.  Gallingeb.  A  notice. 

The  Pbesiding  Officeb.^  The  Senator  from  Indiana  moves  that  the 
Senate  sitting  as  a  court  *of  impeachment  in  the  trial  of  Charles 
Swayne  do  now  take  a  recess. 

Mr.  Faibbanks.  I  moved  an  adjournment  until  11  o'clock  to-mor- 
row, but  I  will  modify  it.  I  move  that  the  Senate  sitting  as  a  court 
of  impeachment  take  a  recess  until  11  o'clock  to-morrow  morning. 

The  motion  was  agreed  to;  and  (at  3  o'clock  and  3  minutes  p.  m.) 
the  Senate  sitting  as  a  court  of  impeachment  took  a  recess  until  11 
o'clock  a.  m.  Febmary  18. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  thereupon  retired  from  the  Chamber. 


In  the  Senate,  Fj^iuiry  W^  1905, 

The  Pbesident  pro  tempore.  The  hour  of  2  o'clock  having  arrived, 
to  which  the  Senate  sitting  in  the  trial  of  the  impeachment  of  Charles 
Swayne  adjourned,  the  Senator  from  Connecticut  will  please  take  the 
chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officeb  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  sitting  in  the  trial  of  the  impeachment  of  Charles  Swavne,  iudge 
of  the  United  States  in  and  for  the  northern  district  of  Florida.  The 
Sereeant-at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  managers  to  conduct  the  impeachment  on  the  part  of  the  House 
of  Representatives  (with  the  exception  of  Messrs.  Palmer,  Powers, 
Perkins,  and  Smith)  appeared  and  were  conducted  to  the  seats  assigned 
them. 

8.  Doc.  194,  6S-3 19 


290      8WAYKB  nCPBAOHHENT   FBOOBBDIKGS  LS  THE   SENATB. 

The  respondent,  Jadse  Charles  Swayne,  accompanied  by  his  counsel, 
Mr.  Higgms  and  Mr.  Thurston,  entered  the  Chamber  and  took  the 
seats  assigned  them. 

The  Presiding  Officeb.  Before  the  reading  of  the  Journal  the  Pre- 
siding OfScer  will  announce  that  at  the  last  session  of  the  Senate  in  the 
trial  of  the  impeachment  the  question  of  evidence  was  decided,  namely, 
the  proposal  oi  the  managers  to  introduce  statements  by  Judge  Swayne 
WBjae  before  the  committee  of  the  House  of  Representatives,  and  it 
was  decided  that  such  statements  were  inadmissible.  The  vote  by 
'which  it  was  decided  will  appear  upon  the  reading  of  the  Journal. 

The  Secretary  will  read  the  Journal  of  the  last  trial  day. 

The  Secretary  read  the  Journal  of  the  Senate  sitting  in  the  trial  of 
the  impeachment  of  Charles  Swayne  Friday,  February  17. 

The  entry  in  the  Journal  referred  to  by  the  Presiding  Officer  is  as 
follows: 

The  Presiding  Officer  stated  the  question  to  be:  ''Are  the  statements  made  by  Judge 
Swayne  before  me  committee  of  the  House  of  Representatives  admissible  as  evidence?" 

It  was  determined  in  the  negative — yeas  29,  nays  47. 

On  motion  by  Mr.  Foraker,  the  yeas  and  nays  being  desired  by  one-fifth  of  the 
Senators  present  •  . 

Those  who  voted  in  the  affirmative  are:  Messrs.  Allison,  Baoon,  Bailey,  Bard,  Bate, 
Berry,  Blackburn,  Garmack,  Clay,  Cockrell,  CuUom,  Daniel,  Foster  of  Louisiana, 
Foster  of  Washington,  Latimer,  Long,  McEnery,  McLaurin,  Mallory,  Martin,  Money, 
Morgan,  Overman,  Patterson,  Simmons,  Spooner,  Stone,  Taliaferro,  and  Teller. 

Those  who  voted  in  the  negative  are  Messrs.  Alger,  AUee,  Ankeny,  Ball,  Beveridge, 
Bnmham,  Burrows,  Clapp,  Clark  of  Wyoming,  Culberson,  Depew,  Dick,  Dietrich, 
Dillingham,  Dolliver,  Dry  den,  Dubois,  JSlkins,  Fairbanks,  Foraker^  Frye,  Fulton, 
Gallinger,  Giunble,  Gibson,  Gorman,  Hale,  Hansbrough,  Heybum,  tiopkins,  Kean, 
Keams,  Kittreckre,  Lodge,  McComas,  McCreary,  McCumber,  Millard,  Nelson,  New- 
lands,  Perkins,  Pettus,  Quarles,  Scott,  Smoot,  Stewart,  and  Wetmore. 

So  it  was  determined  that  the  evidence  was  not  admissible. 

During  the  roll  call  Mr.  McCreary  stated  that  he  was  authorized  by  Mr.  Clark,  of 
Montana,  to  say  that  if  he  had  been  present  he  would  have  voted  '*nay." 

Mr.  Manager  Olmsted.  Mr.  President,  I  desire  to  announce  the 
unavoidable  absence  to-day  of  Managers  Palmer,  Powers  of  Massa- 
chusetts, Perkins^  and  Smith,  of  Kentucky.  We  shall  proceed  as 
best  we  may  in  their  absence,  and  by  the  courtesy  of  the  honorable 
counsel  for  the  respondent  we  desire  to  call  one  witness  out  of  order 
to  ask  him  about  two  questions — a  witness  who  desires  to  depart. 

Robert  L.  Henry,  sworn  and  examined. 

By  Mr.  Manager  Olmsted: 

Q.  You  reside  in  Waco,  Tex.,  I  think. — A.  I  do. 

Q.  Are  you  familiar  with  the  location  of  the  boarding  house  of  Mrs. 
Downs,  a  witness  who  testified  here? — A.  I  am. 

Q.  And  also  with  the  location  of  the  court-house  in  which  the  United 
States  courts  are  held? — ^A.  I  am. 

Q.  Will  you  state  about  the  distance  from  one  of  those  buildings  to 
the  other! — ^A.  The  Federal  court-house  is  on  the  corner  of  Franklin 
and  Fourth  streets.  Mrs.  Downs  lives  about  four  blocks  away,  on  the 
corner  of  Coliunbus  and  Fifth.  You  so  north  one  block  from  the 
Federal  building,  then  west  one  block  along  Austin  avenue,  and  then 
north  about  two  blocks  to  Mrs.  Downs's  residence. 

Q.  That  is  about  three  or  four  blocks? — A.  A  little  over  three.  She 
lives  in  the  fourth  block. 

Q.  What  is  the  character  of  the  pavement  between  the  two  build- 
ings— ^the  walk? — ^A.  It  is  a  concrete  sidewalk. 
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Q«  A  good  pavement f — ^A.  A  ffood  pavement 

Q.  State  wnether  you  know  Judge  Swayne,  by  sight  at  least. — 
A.  Oh,  yes;  I  know  Judge  Swayne  by  sight  and  am  personally 
acquainted. 

Q.  Tou  have  seen  him  there  at  the  time  of  holding  court  t — ^A.  Yes, 
sir;  I  have  seen  Judge  Swayne  there  in  1895  and  1896, 1  tiiink  it  was. 
I  hiftve  seen  him  holding  court  in  Waco. 

Q.  At  various  times,  when  holding  court  there? — A.  Various  times,' 
several  times. 

Q.  State  whether  you  have  seen  him  going  from  one  of  those  build- 
ings to  the  other — going  and  returning. — ^A.  I  do  not  understand  the 
question. 

Q.  State  whether  you  have  seen  him  going  from  the  house  of  Mrs. 
Downs  to  the  court-house  or  returning  from  the  court-house  to  the 
house  of  Mrs.  Downs. — A.  I  can  answer  the  question  in  this  way. 
My  law  office  was  in  the  same  block  as  the  Federal  court  building,  and 
when  court  would  take  a  recess  or  adjourn  1  have  seen  Judge  Swayne 
emerge  from  the  Federal  buildin^^  walk  up  Fourth  street  toward  his 
boarding  house,  and  I  have  seen  him  coming  from  that  direction  about 
the  time  that  court  was  to  convene  each  day,  when  I  have  observed 
him.     I  do  not  pretend  to  say  on  what  dajs,  though,  I  saw  him. 

Q.  I  simply  want  to  know,  without  takmg  up  time,  whether  he  rode 
or  walked. — ^A.  I  have  seen  nim  walking;  1  have  not  seen  him  riding. 

Mr.  Manager  Olmsted.  That  is  all. 

No  cross-examination. 

Simeon  Belden  recalled. 

Cross-examination  by  Mr.  Thurston — continued. 

Q.  Mr.  Belden,  did  I  understand  you  to  say  that  vour  letter,  or  the 
letter  of  ^  yourself  and  Judge  Paquet,  suggesting  that  Judge  Swavne 
recuse  himself  on  the  trial  you  have  rererred  to,  was  maued  to  him 
about  August  6, 1901  i — ^A.  Well,  I  think  so,  but  I  am  not  certain  about 
the  date. 

Q.  Is  your  memorjr  on  that  date  now  better  than  it  was  when  you 
were  examined  as  a  witness  before  the  House  committee? — ^A.  I  think 
it  is  about  the  same. 

Q.  You  remember  the  occasion  of  your  having  been  before  the 
House  committee  as  a  witness  in  re  the  proposed  impeachment  pro- 
ceedings against  Judge  Swayne? — A.  Yes,  sir. 

Q.  And  you  were  sworn  and  examined  as  a  witness  on  one  or  more 
occasions? — A.  On  one  occasion. 

Q.  On  that  occasion,  while  you  were  a  witness,  did  you  not  state  in 

Jour  testimony  under  oath  as  follows:  "  Upon  the  19th  day  of  October 
^  udge  Paquet  and  myself  addressed  a  letter  to  Judge  Swayne  request- 
ing nim  to  recuse  himself?" — A.  I  might  have  so  stated  and  might 
have  been  in  error.    If  I  did  so  state,  that  is  an  error. 

Q.  You  wrote  the  letter  earlier  than  that  date? — A.  Earlier  than 
that  date. 

CJ.  Not  hearing  from  that  letter,  what  steps  did  you  take,  if  any- 
thing, to  bring  your  case  on  for  trial — ^that  is,  the  Florida  McGuire 
case? — A.  None  whatever. 

Q.  Did  you  know  the  rule  of  the  United  States  district  court  with 
reference  to  how  a  case  shall  be  placed  upon  the  trial  docket  for  trial 
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at  the  forthcoming  term  of  a  court?— A.  I  do  not  know  that  I  do 
recollect  it» 

Q.  Did  you  ever  familiarize  yourself  with  rule  22  of  the  Rules  of 
trttctice  of  the  United  States  Circuit  and  District  Courts,  Northern 
District  of  Floridii^  reading  as  follows^ 

TRIAL  LIST; 

■ 

22.  Hereafter,  on  or  before  the  first  day  of  each  and  every  term  of  court  to  which 
a  jury  may  be  summoned,  notice  shall  be  given  to  the  clerk,  by  the  parties  or  their 
counsel  or  attorneys,  of  their  desire  for  a  trial  in  each  cause  then  pendinjij  on  the 
law  side  of  this  court  at  or  during  said  term  of  court,  and  thereupon  it  shall  be  the 
duty  of  the  clerk  to  make  a  trial  docket  of  all  such  cases,  and  no  others  will  be 
docketed  or  called  by  the  court  or  tried  at  the  term  except  by  consent. 

A.  I  recollect  the  rule  perfectly  well.  I  did  not  have  charge  of  the 
case.    That  was  in  the  hands  of  «Judge  Paquet.     I  was  sick. 

Q.  Having  in  view  that  rule  of  the  court,  did  not  yourself  and  Judge 
Paquet  on  the  28th  day  of  October,  1901,  join  in  the  following  notice 
of  the  docketing  of  case  for  trial  or  the  assignment  for  trial,  omitting 
the  heading 

Mr.  Manager  Di2  Armond.  Mr.  President*  would  it  not  be  well  to 
show  the  paper  to  the  witness  before  reading  the  contents  of  it? 

Mr.  Thurston.  If  the  witness  has  personal  recollection  there  is  no 
reason  why  I  should  show  him  the  paper,  Mr.  President.  If  he  has 
not,  1  will  submit  it  to  him* 

Mr.  Manager  De  Armond.  1  do  not  see  how  he  can  tell  whether  he 
has  any  personal  knowledge  of  it  or  not  without  seeing  it;  and  to  read 
it  and  then  show  it  to  him  would  not  have  anything  to  do  with  the 
question  whether  or  not  it  ought  to  be  read,  it  would  seem  to  me. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  the  paper 
should  be  presented  to  the  witness. 

Mr.  Thurston  (to  the  witness).  Did  yourself  and  Judge  Paquet 
notice  that  case  for  trial  at  the  term  to  commence  on  the  5th  day  of 
November,  1901? — A.  1  could  not  answer  that,  because  1  was  in  Pcn- 
sacola  at  that  time.     I  was  sick. 

Q.  (Handing  paper  to  witness.)  Will  you  please  examine  the  notice 
for  trial,  which  I  now  hand  you,  and  say  if  that  was  filed  by  Judge 
Paquet  and  yourself  as  attorneys  in  the  Florida  McGuire  case? — A. 
Do  you  refer  to  the  paper  I  have? 

Q.  I  do. — A.  I  do  not  recollect  this.  I  recognize  the  handwriting 
of  Judge  Paqiiet. 

Q.  Is  that  nis  signature  attached  to  that  paper? — A.  Yes,  sir. 

Q.  Is  it  your  signature  also  attached  with  nis? — A.  I  do  not  think 
it  is.     I  think  Judge  Paquet  wrote  that  also. 

Q.  As  your  associate,  did  he  have  authority  to  sign  your  name 
together  with  his  own  as  counsel  in  the  matter  of  these  proceedings? — 
A.  He  had  not — not  that  I  recollect. 

Mr.  Thurston  (handing  paper  to  Mr.  Manager  Olmsted).  As  a 
part  of  our  cross-examination  we  offer  this  paper  in  evidence. 

Mr.  Manager  De  Armond.  I  suppose,  Mr.  President,  that  the  regu- 
lar way  would  be  to  offer  the  paper  when  the  gentlemen  are  introduc- 
ing their  own  testimony;  but  we  are  not  very  particular  about  it. 

Mr.  Thurston.  No,  Mr.  President,  that  suggestion  was  made  the 
other  day.  If  I  understand  evidence,  a  paper  which  is  a  legitimate 
part  of  the  res  gestae,  of  the  transaction  upon  which  the  witness  was 
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examined  in  chief,  inay  be  offered  when  identified  as  a  part  of  the  cross- 
examination.  We  may  never  desire  to  present  any  case  on  our  side, 
but  we  can  not  tell  until  we  have  the  evidence  on  the  other  side  ia. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  it  can  not  be 
very  important,  and  may  be  admitted  as  a  part  of  the  cross-examination. 

Mr.  Manager  De  Armond.  Mr.  President,  we  do  not  want  to  be 
understood  as  conceding  the  proposition  which  the  counsel  for  the 
respondent  has  just  stated.  The  question  of  the  admissibility  of  a 
paper  is  a  question  that  will  have  to  be  determined  when  it  is  offered; 
rid,  of  course,  if  a  paper  could  be  introduced  as  a  matter  of  cross- 
examination,  the  question  of  its  competency  could  not  be  considered, 
or  there  would  have  to  be  delaj  to  consider  the  admissibility  of  some- 
thing offered  by  the  opposite  side  when  we  are  offering  our  testimony. 
But  as  to  this  paper,  and  only  as  to  this  paper,  we  do  not  care. 

The  Presiding  Officer.  The  Presiding  Officer  understands  it  is 
offered  merely  as  a  part  of  the  cross-examination. 

Mr.  Thurston.  That  is  all. 

The  Presiding  Officer.  Whether  it  becomes  admissible  or  perti- 
nent in  any  other  view  of  the  case  is  a  matter  to  be  determined 
afterwards. 

Mr.  Thurston.  We  will  ask  the  Secretary  to  read  this  paper. 
With  the  permission  of  the  Senate,  we  will  ask  to  retain  the  original, 
as  it  is  a  part  of  the  record  of  the  court,  but  substitute  in  the  record  a 
certified  copy.     I  suppose  there  is  no  objection  to  that. 

Mr.  Manager  De  Armond  and  Mr.  Manager  Clayton.  There  is 
no  objection. 

The  Presiding  Officer.  The  Secretary  will  read: 

The  Secretary  read  as  follows: 

[Law  No.  72,  in  the  United  States  circuit  coart  for  the  northern  district  of  Florida. 
Mrs.  Florida  McGuire  v.  Pensacola  City  Company  et  al.] 

Hon.  F.  W.  Marsh, 

Clerk  United  States  Circuit  Courtj  Northern  Didrict  of  IfUnida, 

Dear  Sir:  Please  enter  the  above  cause  on  trial  or  call  docket  for  trial  at  the  com- 
ing term  of  court. 

Louis  P.  Paquet, 
Simeon  Belden, 

Attorneys  for  Plaintiff, 
Pensacola,  Fla.,  October  Z8,  1901. 

Mr.  Thurston.  Read  the  indorsement  on  the  back  of  the  paper. 
The  Secretary  read  as  follows: 

Florida  McGuire  v,  Pensacola  City  Company  et  al.  Praecipe  for  docketing  filed 
at ,  October  25,  1901.    F.  W.  Marah,  Clerk. 

Q.  (By  Mr.  ThukstonO  Mr.  Belden,  it  is  your  understanding,  is  it 
not,  that  under  the  rule  1  read,  when  this  notice  of  trial  was  tiled  by 
Judge  Paquet  and  yourself,  you  placed  at  your  own  solicitation  that 
case  upon  the  trial  docket  of  the  court  for  the  term  commencing  No- 
vember 6,  1901  ? — A.  Undoubtedly. 

Q.  That  was  some  months  after  you  had  written  the  letter  you  have 
spoken  of  to  Judge  Sway ne? — A.  I  feel  very  certain  that  tne  letter 
was  written  in  the  month  of  August,  and  I  think  the  5th  of  August. 

Q.  And  then  it  was  by  the  direct  action  and  request  of  your  asso- 
ciate and  yourself  that  this  case  stood  for  trial  on  the  docket  of  the 
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term  of  that  court  beginning  November  6,  1901? — ^A.  That  motion — ^I 
take  that  to  be  tme. 

Q.  When  did  Judge  Paquet  or  yourself  go  to  Pensacola  to  attend 
that  term  of  court  1  have  referred  to? — A.  Judge  Paquet  went  there. 
He  was  there  a  day  or  two  before  the  opening  of  the  court  I  was 
sick  and  did  not  rc^u^  there  until  the  8th  of  the  month. 

Q.  And  Judge  Paquet  had  remained  there  until  your  arrival? — A. 
Yes,  sir. 

.Q.  And  was  personally  present  on  the  ground  looking  after  the  inter- 
ests of  his  clients  in  that  case? — A.  1  understood  so,  sir. 

Q.  When  you  reached  Pensacola  on  the  8th  did  you  have  a  consul- 
tation with  your  associate,  Mr.  Paguet,  about  the  case? — A.  Certainly. 

Q.  Talkea  over  the  situation  of  it  upon  the  docket? — A.  No;  we  bad 
no  consultation  as  to  its  status  on  the  docket  at  all. 

Q.  As  to  the  prospect  of  its  trial  ? — A.  We  supposed  that  it  would 
be  tried. 

Q.  Were  you  informed  by  your  associate  after  your  arrival  in 
Pensacola  as  to  the  fact  that  Judge  Swayne  on  the  opening  morning 
of  his  court  had  taken  up  the  matter  of  tne  request  to  recuse  himself 
from  the  trial,  and  had  made  a  statement  to  the  effect  that  he  had  and 
held  no  interest  in  the  real  estate  that  you  had  referred  to?  Was  that 
brought  to  your  attention? — A.  At  the  opening  of  the  court? 
fj^  Q.  No;  but  was  it  brought  to  vour  attention  that  Judge  Swayne 
\  had  made  such  a  statement  on  the  opening  day  of  the  court? — A. 
Well,  I  am  trying  to  recollect  whether  I  heard  the  statement  or  not, 
or  whether  it  was  on  the  5th  or  later. 

Q.  Well,  were  you  advised  by  your  associate  or  others  that  a  state- 
ment of  that  kind  had  been  made  from  the  bench  by  Judge  Swayne? — 
A.  Judge  Paquet  told  me  that  he  had  seen  Judge  Swayne  and  requested 
a  reply  to  the  letter  written  in  August.  Whether  he  had  told  me  that 
he  haa  already  replied  to  the  letter  before  I  reached  Pensacola  I  do 
not  remember. 

Q.  After  you  reached  Pensacola  were  you  in  court  when  any  refer- 
ence was  made  to  that  matter  from  the  bench  by  Judge  Swayne? — A. 
Well,  I  am  not  certain  about  that. 

Q.  Well,  as  a  matter  of  fact,  Mr.  Belden,  you  did  know,  did  you 
not,  that  the  matter  had  been  up  in  the  court  and  that  Judge  Swayne 
had  made  a  statement  from  the  bench  and  had  declined  to  recuse  him- 
self?— A.  Well,  I  have  just  stated  that  my  mind  is  not  clear  on  that — 
whether  I  heard  it  myself  or  whether  Juage  Paquet  told  me. 

Q.  But  in  one  way  or  another  you  were  advised  that  Judge  Swayne 
had  made  a  statement  from  the  bench  and  had  declined  to  recuse  him- 
self?— ^A.  Oh,  I  was  fully  informed  about  that.  Judge  Swayne  made 
two  statements  from  the  bench  after  I  reached  there. 

Q.  The  8th  was  Friday  of  the  week,  was  it? — ^A.  Yes,  sir.  That  is 
he  day  I  reached  Pensacola. 

Q.  And  you  were  in  court  that  day? — ^A.  Yes,  I  was,  1  think;  about 
the  middle  of  the  day. 

Q.  Were  you  in  the  court  next  day? — ^A.  I  was  in  court  the  follow- 
ing day  also,  but  I  could  not  speak.  I  was  paralyzed,  and  was  a  mere 
looker-on. 

Q.  Was  that  attack  of  j^ralysis  of  yours  general  paralysis  or  what 
is  known  as  facial  paralysis? — A.  Facial  paralysis  and  paiulysis  of  the 
nerve  of  the  right  eye. 


SWATSTK  DfFEAOHKSNT  FBOOBEBIKGS  IK  THE   SENATE.       295 

Q.  Were  yourself  and  associate  on  those  two  days  keeping  watch  on 
the  criminal  docket  and  the  trials  in  that  court  for  the  purpose  of  asoer- 
tainiDg  when  your  case  would  probably  come  on  i — A.  I  suppose  Judge 
Paquet  was;  1  paid  no  attention  to  it. 

Q.  And  on  Saturday  afternoon  the  criminal  docket  was  concluded? — 
A.  Yes,  sir. 

Q.  Then  the  judge  took  up  the  call  of  the  civil  docket,  did  he? — A. 
Yes,  sir;  immediately. 

Q.  And  your  case,  having  been  noted  for  trial  and  placed  on  that 
docket  by  the  action  of  your  side,  was  called  on  the  docket? — A.  Yes. 
Our  understanding  was  that  when  the  civil  docket  was  reached  a  spe- 
cial day  would  have  been  assigned  for  our  case  to  which  our  witnesses 
could  have  been  subpoenaed. 

Q.  Did  you  have  any  such  understanding  as  that  with  the  court? — 
A.  None  whatever. 

Q.  Then  you  took  your  chances  that  that  would  be  done? — A.  I  did 
not  think  we  were  taking  any  chances. 

'  Q.  When  your  case  was  called  for  trial  on  Saturday  evening  an 
application  was  made,  as  I  have  understood  from  you,  by  Judge  Paquet 
tojpostpone  it  until  the  following  Thuraday  ? — A.  That  is  correct. 

Q.  Up  to  that  time  you  had  intended  to  go  on  with  the  trial  of  that 
case,  had  you? — A.  As  soon  as  a  day  was  fixed  we  expected  to  have  a 
day  given  us  to  which  we  could  summon  our  witnesses. 

Q.  Then  you  at  that  time  were  ready,  if  you  could  secure  the  post-  ^ 
ponement,  to  go  on  to  trial  before  Judge  Swayne? — A.  Certainly. 

Q.  And  the  only  reason  that  you  did  not  go  to  trial  and  dismissed 
your  case  was  because  you  did  not  have  time  to  get  your  witnesses;  is 
that  so? — A.  Yes;  that  is  so. 

Q.  That  was  your  reason.  Had  vourself  and  associates  sent  any 
telegi*ams  to  Judge  Pardee  about  that  time  or  prior  concerning  the 
situation  and  your  desire  for  another  judge? — A.  1  think  Judge  Paquet 
sent  a  telegram  to  Judge  Pardee  to  Atlanta,  Ga.    I  read  it. 

Q.  State  it  as  nearly  as  you  can. — A.  Well,  I  can  not  give  the  date. 

Q.  Well,  the  substance. — A.  It  was  during  the  time  that  we  were 
there  at  the  term  of  the  court. 

Q.  Give  the  substance  of  it  as  nearly  as  you  can. — A.  Well,  I  can 
give  about  my  recollection  of  the  reply.  It  was  to  go  ahead  and  make 
up  our  recora,  and  if  we  were  not  fairly  dealt  with  take  it  up  by  writ 
of  error  to  the  United  States  circuit  court  of  appeals. 

Q.  Was  that  telegram  sent  before  or  after  your  case  was  called  for 
trial  on  Saturday  evening? — A.  That  was  before. 

Q.  That  was  sent,  then,  before  you  knew  whether  you  would  get 
your  delay  for  trial? — A.  Well,  tllat  telegram  was  sent  for  other  rea- 
sons than  the  question  of  delay  to  get  our  witnesses  before  the  court. 
Our  belief  was  that  we  could  not  get  a  fair  trial  before  Judge  Swayne 
owing  to  these  transactions  in  reference  to  the  Rivas  tracts  of  land 
between  Judge  Swayne  and  Mr.  Edgar,  of  New  York. 

Q.  But  you  had  decided  to  so  on  with  the  case  before  Judge 
Swayne? — A.  We  were  prepared  to  go  to  trial  after  the  telegram 
from  Judge  Pard^  of  course,  with  the  privilege  of  getting  our  wit- 
nesses there.  Wenad  no  alternative  left  except  to  try  it  before  Judge 
Swayne. 

Q.  You  filed  your  notice  placing  this  case  on  the  trial  docket  on 
October  28.    Judge  Paquet  was  there  before  court  commenced  on  the 
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5th,  yoa  arrived  there  on  the  8th,  and  yet  up  to  the  afternoon  of  the 
9th  you  had  not  taken  any  steps  to  subpoena  witnesses.  Is  that  true  ? — 
A.  That  is  true.  We  had  no  day  assigned  to  which  the  witnesses 
could  be  subpoenaed. 

Q.  Then  your  dismissal  of  that  case  was  because  you  did  not  have 
time  to  get  witnesses? — A.  Unquestionably.  If  we  had  had  the  wit- 
nesses there,  we  would  have  proceeded  and  would  Lave  tried  it  before 
Judge  Swayne. 

Q.  On  Saturday  afternoon,  when  you  asked  for  a  postponement 
until  the  following  Thursda}^,  did  not  Judge  Swayne  state,  in  sub- 
stance, from  the  bench  that  the  court  had  no  objection  if  the  attorneys 
on  both  sides  agreed  to  it? — A.  I  do  not  recollect  very  distinctly.  I 
recollect,  however,  that  Mr.  Blount,  the  opposing  counsel,  insisted 
verv  strenuously  on  proceeding  at  once. 

(j.  Was  not  that  alter  Judge  Swayne  had  stated,  in  substance,  from 
the  bench  that  he  was  willing  to  grant  the  postponement  if  Mr.  Blount 
did  not  object? — A.  I  do  not  recollect  that.  I  recollect  Judge  Swayne 
said  that  he  wanted  to  dispose  of  the  case  because  he  intended  leaving 
Pensacola  as  soon  as  he  was  through  with  it. 

Q.  Mr.  Blount,  the  attorney  on  the  other  side,  did  object  to  that 
postponement? — A.  Yes;  he  objected  to  postponing  it  to  Monday. 

Q.  Against  his  objection.  Judge  Swayne  did  let  it  go  over  until 
Monday  morning? — A.  He  let  it  go  over  until  Monday  morning  at 
10  o'clock. 

Q.  And  did  he  not  do  so  upon  a  statement  from  the  bench  to  the 
effect  that  on  Monday  morning  the  case  would  go  on  to  trial  unless  you 
made  a  showing  warranting  a  continuance  or  postponement? — A.  Well, 
perhaps  he  made  that  statement. 

Q.  So  that  the  case  was  open  for  you,  if  you  had  any  good  ground 
for  a  postponement,  to  have  made  a  showing  on  Monday  morning? — 
A.  If  we  had  not  already  made  a  showing,  we  could  have  made  the  same 
showing  on  Monday  at  10  o'clock. 

Q.  Well,  you  had  made  no  showing  of  record,  had  you? — A.  None. 
I  do  not  think  there  was  any  showing  of  record  there. 

Q.  You  had  filed  no  motion  for  discontinuance  or  postponement? — 
A.  I  think  not. 

Q.  Suppoited  it  by  no  affidavits? — A.  No  affidavits  were  made  that 
I  recollect. 

Q.  Well,  do  you  not  know  that  the  rules  of  the  court  require  a 
written  motion,  supported  by  a  written  showing,  to  justify  a  continu- 
ance or  postponement  of  a  trial? — A.  I  am  aware  of  that;  yes,  sir. 

Q.  Then,  after  you  found  the  case  was  going  on  on  Monday  morn- 
ing unless  you  could  make  a  showing  for  continuance,  you  decided  to 
dismiss  it? — A.  Yes,  sir. 

Q.  And  because  of  the  fact  that  you  did  not  have  time  to  get  your 
witnesses? — ^A.  That  is  the  reason. 

Q.  W^here  did  your  witnesses  reside? — A.  Well,  a  majority  of  them 
resided  in  the  city  of  Pensacola. 

Q.  How  many  were  there? — A.  Some  of  them  resided  in  the  sur- 
rounding country  some  distance  from  there. 

Q.  How  many  of  them  were  there  altogether? — A.  I  do  not  know 
the  exact  number,  but  it  was  over  forty. 

Q.  You  testified  before  the  House  committee  that  there  were  between 
forty  and  fifty  in  your  judgment? — A.  I  think  that  is  correct. 
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Q.  Tou  afterwards  tried  that  Same  case^  after  it  was  rebrought,  in 
that  same  court! — A«  Yes,  sir. 

Q.  And  there  you  had  every  opportunity  to  secure  your  witnesses, 
did  you  not  < — A.  We  had  all  facilities  on  that  trial. 

Q.  You  TOt  all  the  witnesses  you  wanted? — A.  I  think  we  did. 

Q.  I  will  ask  you  to  examine  this  paper  [handing*  paper  to  witness] 
and  see  if  it  is  the  praecipe  for  witnesses  filed  by  you  as  the  witnesses 
you  desired  subpoenaed  for  that  trial  of  the  case  when  it  did  come  on. — 
A.  I  suppose  tnis  is  the  list.  I  did  not  make  it  out;  neither  did  I 
sign  it. 

Q.  Signed  by  your  associate,  Mr.  Davis,  for  himself  and  yourself? — 
A.  I  think  so. 

Mr.  TflUBSTON.  Mr.  President,  it  is  not  necessary  to  introduce  this 
original  paper  in  evidence,  as  it  already  constitutes  a  part  of  the  record 
that  the  other  side  has  put  in.  Possibly  I  may  be  mistaken;  the  whole 
record  may  not  have  gone  in.  I  ask  to  have  read  the  names  of  these 
witnesses  and  their  residences  as  showing  that  all  their  witnesses,  very 
few  in  number,  resided  immediately  in  and  about  the  court-house  at 
Pensacola. 

The  Presiding  Officer.  The  Presiding  Officer  has  some  trouble 
about  having  th^^  docments  read  by  the  Secretary.  Counsel  undoubt- 
edly have  a  right  to  ask  the  witness  on  cross-examination,  the  witness 
having  testified  that  there  were  forty  or  fifty  witnesses,  how  many 
witnesses  were  used  when  the  case  came  to  trial.  But  the  Presiding 
Officer  can  not  see  how  it  is  proper  at  this  time  to  have  this  part  of  the 
record  read.  The  cross-examination  can  proceed  without  the  intro- 
duction of  the  paper. 

Mr.  Thurston.  Mr.  President,  we  submit  to  the  ruling.  We  will 
offer  the  paper  in  our  own  time,  when  that  comes.  [To  tne  witness.] 
Did  you  file  any  other  prsecipe  or  ask  for  subpoenas  for  any  other  wit- 
nesses on  that  trial  of  tne  Florida  McGuire  case? 

A.  I  could  not  inform  you.     I  do  not  recollect. 

Q.  Did  you  file  praecipes  or  ask  for  the  subpoena  of  any  other  wit- 
nesses than  those  named  in  this  praecipe,  twelve  in  number? — A.  I  am 
unable  to  tell  you.  » 

Q.  Did  you  file  praecipes  or  ask  for  the  subpoena  of  any  witness  on 
that  trial  who  did  not  reside  immediately  in  the  city  of  Pensacola? — A. 
I  am  not  able  to  inform  you.  I  did  not  attend  to  the  sunmioning  of 
the  witnesses  at  all. 

Q.  Will  you  give  me  the  name  of  anj  one  witness  who  lived  out  of 
Pensacola  whom  you  wanted  on  that  trial  ? — A.  I  could  not. 

Q.  What  was  the  difficulty  about  your  having  subpoenas  go  out  on 
Saturday  night  and  summoning  the  witnesses  in  the  town  to  be  there 
on  Monday  morning? — A.  I  tnought  it  rather  impossible,  it  was  so 
late  in  the  evening;  in  fact,  night. 

Q.  You  had  time  to  get  out  a  sunmions  in  a  lawsuit  and  to  serve 
the  judge  that  night,  did  you  not? — A.  Oh,  plenty  of  time;  yes,  sir. 

Q.  You  had  plentv  of  time  for  that,  but  not  enough  time  to  summon 
witnesses  living  in  the  town? — A.  Not  forty  or  fifty  witnesses. 

Q.  How  about  the  twelve? — A.  The  twelve?  There  were  a  great 
many  more  than  that. 

Q.  Who  were  they? — A.  I  could  not  name  them.  There  were  a 
great  many  in  the  court-house,  and  a  good  many  we  did  not  use. 
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Q.  This  is  the  list  yon  summonM.  Did  yoa  not  use  all  of  these 
witnesses? — ^A.  I  could  not  state.  I  understand  that  the  Senate  has 
the  record  in  the  Florida  McGuire  case,  and  it  will  show. 

Q.  Can  you  tell  me  any  one  witness  whom  you  wanted  who  is  not 
included  in  this  list? — A.  I  could  not 

Q.  Did  not  Mr.  Marshy  clerk  of  the  court,  on  that  Saturday  after- 
noon state  in  your  presence  and  to  your  associates  that  he  would  keep 
his  office  open  and  that  the  marshal  would  be  ready  as  long  as  you 
desired  that  evening  for  the  purpose  of  getting  out  subpcenas  and  hav- 
ing your  witnesses  subpoenaed? 

A.  I  am  very  positive  he  made  me  no  such  offer.  No  such  offer  was 
ever  made  in  my  hearing. 

Q.  Did  you  make  any  attempt  to  summon  any  witnesses  that  night  ? — 
A.  Not  that  night 

Q.  How  soon  after  you  got  out  of  court  that  Saturday  afternoon  did 
you  decide  to  dismiss  the  case  Monday  ? — ^A.  We  went  immediately 
mto  consultation. 

Q.  Who  went  into  consultation? — ^A.  Myself  and  Judge  Paquet 

Q.  Where? — A.  I  think  it  was  at  the  Park  Hotel,  where  1  stopped, 
in  Pensacola. 

O.  And  your  consultation  ended  in  what  decision?;— -A.  We  decided 
to  discontinue  the  suit. 

Q.  For  the  reason  that  you  could  not  get  your  witnesses  ? — ^A  •  Could 
not  get  our  evidence  there. 

Q.  What  else  did  you  decide  to  do  at  that  consultation? — At  that 
consultation  I  think  we  concluded  to  bring  the  suit  that  we  did  against 
Judge  Swayne. 

Q.  What  for? — ^A.  To  eject  him  from  block  91, 1  think  it  is,  inPen- 
sacola. 

Q.  Had  you  examined  the  records  to  see  how  the  title  to  that  prop- 
erty, plot  91,  stood  of  record? — A.  1  did  not 

Q.  Did  you  have  it  done? — A.  I  did  not,  because  I  knew  the  title 
from  my  examination  from  the  original  grant  through  De  Bivas  even 
to  the  present  time. 

Q.  In  whom  did  that  plat  show  the  title? 

The  Witness.  Which? 

Q.  In  whom  did  the  plat  show  the  title  at  that  time? 

The  Witness.  Which  plat  do  you  speak  of? 

Q.  You  were  telling  about  the  origmal  plat  I  mean  the  one  that 
you  spoke  of. 

The  Witness.  I  said  the  original  grant  from  Spain. 

Q.  Oh,  the  original  grant.  Have  you  made  any  examination  of  the 
official  records  of  that  county  to  show  how  the  title  of  block  91  stood 
of  that  date? — ^A.  I  did  not 

Q.  Did  vou  have  it  done? — A.  I  did  not  have  it  done.  I  suppose, 
perhaps,  Judge  Paquet  did.     I  did  not  have  it  done. 

Q.  Did  Judge  Paauet  tell  you  that  he  had? — A.  He  did  not. 

Q.  Did  anyone  tell  you? — A.  No  person. 

Q.  Did  anyone  tell  you  before  you  brought  that  suit  as  to  the  show- 
ing of  the  record  on  the  question  of  the  title  to  block  91? — A,  No 
person  that  I  recollect. 

Q.  Then  you,  as  an  attorney  of  that  court,  combining  with  your 
associates,  began  this  suit  against  Judge  Swavne  without  ever  having 
examined  the  record  to  know  how  the  title  of  block  91  stood  of  record  ? — 
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A.  Certainly  we  brought  the  suit,  bat  knowing  that  Mr.  Charles  Edgar, 
who  was  a  aefendant  m  the  suit,  claimed  title. 

Q.  Ton  knew  Mr.  Edgar  claimed  title! — ^Yes,  sir. 

Q.  You  also  knew  that  Judge  Swayne  from  the  bench  had  disclaimed 
title,  did  you  not! — A.  Not  at  the  time.  Speakin?  for  myself,  I  never 
heaixl  him  discLum  that  until,  1  tiiink,  the  11th  of  the  month 

Q.  Have  you  not  said 

Mr.  Manager  Clayton.  I  insist  that  the  witness  give  the  whole 
answer. 

Mr.  Thubstdn.  I  beg  pardon.  I  may  break  in  before  the  answer  is 
allgiven,  but  I  will  try  not  to. 

■file  Prbsidino  Officer.  The  Secretary  will  repeat  the  answer. 

A.  Not  at  the  time. 

The  Pkesidino  Offioeb.  The  witness  said  something  about  the  11th. 

Mr.  Manager  Clayton.  The  witness  said  that  he  dia  hear  it  on  the 
Uihy  and  the  Secretary  failed  to  hear  all  of  the  answer. 

The  Witness.  I  will  repeat  the  answer.  I  was  not  aware  at  the 
time  of  the  statement  of  Judge  Swayne 

Q.  (By  Mr.  Thurston.)  Have  you  not  testified  this  morning 

Mr.  Manager  Olmsted.  The  witness  has  not  yet  finished  the  answer. 

Mr.  Thurston.  All  right 

A.  In  reference  to  this  purchase  until  the  11th  of  the  month,  when 
he  referred  to  it  at  some  length  from  the  bench. 

Q.  (By  Mr.  Thurston.)  Have  you  not  already  testified  this  morn- 
ing, in  answer  to  my  questions,  that  after  you  reached  Pensacola  on 
the  8th  you  were  advised  by  Judge  Paquet,  your  associate,  that  Judge 
Swayne  had  made  such  a  statement  from  the  bench,  in  refusing  to 
recuse  himself? — A.  In  answer  to  the  previous  q^uestion,  I  have  stated 
what  I  heard  myself,  and  1  understood  the  question  by  you  to  be  as  to 
whether  I  had  heard  the  statement  from  the  bench  by  J  udge  Swayne. 

Mr.  Teturston.  No. 

A.  But  I  now  state  that  Judge  Paquet  said  that  Judge  Swayne  had 
decided  to  retain  jurisdiction  there,  to  try  the  case,  but  he  said  nothing 
to  me  about  the  declaration  as  to  the  purchase. 

Mr.  MauU>rt.  I  should  like  to  have  the  question  and  answer  repeated 
by  the  reporter. 

The  reporter  read  as  follows: 

Q.  (By  Mr.  THUBsroN.)  Have  yon  not  already  testified  this  morning,  in  answer 
to  my  questions,  that  after  yon  reached  Pensacola  on  the  8th  you  were  advised  by 
Judge  Paquet,  your  associate,  that  Judge  Swayne  had  made  such  a  statement  from 
the  bench,  in  refusing  to  recuse  himselu — A.  In  answer  to  the  previous  question  I 
have  stated  what  I  heard  myself,  and  I  understood  the  question  by  you  to  be  as  to 
whether  I  had  heard  the  statement  from  the  bench  by  Judge  Swayne. 

Mr.  Thubston.  No. 

A.  But  I  now  state  that  Judge  Plu]uet  said  that  Judge  Swayne  had  decided  to 
retain  jurisdiction  there,  to  try  the  case,  but  he  said  nothing  to  me  about  the  declara- 
tion as  to  the  purchase. 

Q.  (By  Mr.  Thurston.)  Did  you  make  any  inquiry  from  Judge 
Paquet  or  anybody  else  as  to  whether  or  not  tfudge  Swayne  h'ad  any 
title  or  right  or  interest  in  block  91  before  you  brought  tnat  suit? — A. 
Judge  Paquet  told  me  that  he  had  ascertained  positively  that  this  trans- 
action had  taken  place. 

Q.  What  transaction? — ^A.  Between  Mr.  Edgar  and  Judge  Swayne. 

Q.  What  did  he  tell  you  it  was? — ^A.  A  sale  of  the  lot. 

Q.  From  whom? — ^A.  From  Charles  Edgar,  of  New  York. 
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Q.  To  whom? — A.  To  the  Judge^  or  his  aon. 

Q.  That  is  what  Judge  Paquet  told  v.ou  ? — A.  Yes,  sir* 

Q.  Did  he  tellyou  that  the  Judge  hacl  made  any  statementabout  it? — 
A.  He  told  me  nothing. 

Q.  Do  you  mean  to  be  understood  as  saying  that  your  associate,  in 
consulting  with  you  about  bringing  a  suit  against  the  Judge^  kept  you 
in  ignorance  as  to  what  the  real  facts  were  concerning  the  title  ana  as 
to  Judge  Swayne's  statement  about  it  from  the  bench? — A.  1  can  not 
say  that  he  kept  me  in  ignorance  of  anything.  I  can  simply  say  that 
wnen  I  reached  Pensacola,  on  the  8th  of  the  month,  he  said  nothing  to 
me  about  Judge  Swayne  stating  anything  in  reference  to  the  purchase. 

Q.  For  yourself  personally,  I  understand  you  to  state  as  a  fact  that 
you  made  no  inquiry  whatever  through  any  source  as  to  whether  or  not 
Judge  Swayne  nad  title  or  claimed  right  or  interest  in  that  block? — 
A.  I  did  not.     I  was  not  able. 

Q.  You  signed  the  praecipe  in  the  suit  against  himi^ — A.  I  signed  it, 
but  I  never  have  read  it  to  this  dav. 

Q.  How  long  after  you  got  out  of  court  Saturday  night  was  it  before 
you  had  that  paper  ready  to  tile — agreed  upon  the  suit? — A.  1  was  not 
present  when  it  was  prepared. 

Q.  Where  was  it  prepared? — ^A.  I  could  not  tell  you. 

Q.  I  understand  you  on  your  direct  examination  to  state  that  it  was 
hurried  up  and  served  that  night  so  as  to  get  it  in  time  for  the  rule  day 
of  the  following  month? — A.  Yes,  sir. 

Q.  That  was  the  only  reason  for  the  hurry? — A.  I  stated  another 
reason. 

Q.  What  was  that? — A.  We  wanted  to  have  service  upon  Charles 
Swayne  before  he  left  the  State. 

Q.  He  had  adjourned  court  until  Monday  morning? — A.  Yes,  sir. 

Q.  You  expected  him  to  be  there? — A.   Well,  of  course;  certainly. 

Q.  Then  why  was  that  any  reason  for  serving  it  late  on  Saturday 
night? — A.  We  intended  to  discontinue  our  suit,  and  he  evidently 
would  have  left  right  away. 

Q.  He  could  not  have  got  out  of  town  without  being  served,  could 
he?— A,  Well,  he  might.  • 

Q.  That  was  the  evening  of  the  9th  of  November? — A.  Yes,  sir. 

Q.  There  were  twenty-one  more  days  in  November.  Is  that  right? — 
A.  Yes,  sir. 

Q.  Then,  whatever  the  first  Monday  in  November  might  have  been, 
thei'e  were  at  least  twenty -one  or  two  or  three  days  between  that  night 
and  the  next  rule  day? — A.  My  understanding  of  the  practice  of  the 
courts  of  Florida  is  tnat  it  requires  that  papers  shall  be  served  at  least 
fifteen  days  before  the  next  return  day. 

Q.  On  that  statement,  you  had  at  least  six  days  in  which  to  serve 
it? — A.  Certainly,  if  the  judge  had  remained  in  town. 

Q.  As  a  matter  of  fact,  Mr.  Belden,  you  know,  do  you  not,  and  so 
testified  before  the  House  committee,  that  the  rule  is  ten  days  instead 
of  fifteen? — A.  Perhaps  1  am  mistaken  in  that. 

Q.  Do  you  say  that  Judge  Swayne  had  announced  in  your  hearing 
that  he  expected'to  leave  rensacola  as  soon  as  he  concluded  that  term 
of  the  court? — A.  Yes,  sir;  on  Saturday  evening,  the  9th. 

Q.  Do  you  not  know  that  as  a  matter  of  fact  J  udge  Swayne  remained 
in  rensacola  from  the  1st  of  November  till  the  early  summer  of  1902, 
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and  that  he  was  not  out  of  the  State  at  any  time  during  that  period! — 
A*  I  am  not  aware  of  that  fact. 

Q.  Do  you  not  know  that  he  was  living  there  in  a  house  fdfiiiBhcd 
with  his  own  furniture — keeping  house  at  that  time? — A.  1  a<n  not 
aware  of  that. 

Q.  Were  you  present  when  Mr.  Davis  was  employed  as  an  attorney 
in  your  case? — A.  Yes,  sir. 

Q.  Where  was  it? — A.  I  think  it  was  at  the  Park  Hotel.  It  might 
have  been  in  some  other  place. 

Q.  How  long  after  court  adjourned  that  evening,  the  9th  of  Novem- 
ber ?^A.  After  we  had  concluded  to  discontinue  the  case.  Judge 
Pacjuet  having  to  leave  for  New  Orleans,  we  requested  Mr.  Davis  ta 
go  mto  the  cBse  with  us. 

Q.  Had  Davis  been  with  you  in  the  court  room  that  afternoon? — A. 
I  do  not  recollect  whether  he  had  or  not. 

Q.  Had  he  not  been  sitting  with  you  in  court  while  the  question  of 

r)stponing  the  case  was  discussed? — A.  He  might  have  been  there, 
do  not  call  it  to  mind. 

Q.  Had  he  not  been  consulting  with  you  about  it,  making  sugges- 
tions to  you  in  open  court? — A.  1  have  no  recollection  of  anything  of 
the  kind.     I  do  not  think  so. 

Q.  When  you  employed  Mr.  Davis,  you  employed  him  both  in  the 
Florida  McGuire  case  and  the  case  you  expected  to  bring  against  Judge 
Swayne? — A.  No,  sir. 

Q!  In  which  one? — A.  He  was  never  employed  in  the  Florida 
McGuire  case  which  was  discontinued. 

Q.  He  made  the  motion  to  discontinue  it. — A.  As  a  favor,  as  I  have 
already  stated,  to  Judge  Paquet  and  myself.  I  could  not.  I  could  not 
address  the  court,  ana  Judge  Paquet  was  absent. 

Q.  Did  he  not  enter  his  name  of  record  as  attorney  in  the  case? — 
A.-  Not  that  I  am  aware  of. 

Q.  Were  you  in  court  Monday  morning  when  the  case  was  dis- 
missed?— A.  YcvS,  sir;  I  was  there. 

Q.  W^as  a  written  motion  to  dismiss  filed  ? — A.  Yes;  a  written  motion. 

Q.  Was  it  not  signed  by  yourself  and  Mr.  Davis  as  attorneys  for 
the  plaintiff? — A.  Mr.  Davis  signed  it;  yes,  sir. 

Q.  And  you  knew  it? — A.  That  he  signed  it?  He  signed  it  in  my 
room;  but  it  was  as  an  accommodation  to  us  simply.  He  was  never 
eniployed. 

Q.  Mr.  Davis  was  your  accommodation  lawyer? — A.  Yes,  sir;  our 
accommodation  lawyer,  if  you  so  term  it. 

Q.  He  was  counsel,  however,  with  you  in  the  Florida  McGuire  case 
after  it  was  re-commenced  ? — A.  After  we  brought  the  suit  again  in 
the  Florida  McGuire  case  he  was  counsel.  Judge  Paquet  having  left 
the  case — no  longer  the  attorney — I  suggested  to  my  clients  that  it 
would  be  better  to  have  a  local  attorney  there,  and  Mr.  Davis  was 
employed. 

Q.  Where  did  Judge  Paquet  and  Davis  go  after  they  left  the  hotel 
that  evening? — A.  I  could  not  tell  that. 

Q.  Do  you  know  if  they  went  to  Pryor's  store  to  get  up  the  papers  ? — 
A.  I  do  not 

Q.  You  know  who  George  W.  Pry  or  is? — A.  Certainly. 

Q.  One  of  your  clients  ? — A.  One  of  our  clients  in  that  case.    I  do 
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not  know  where  they  prepared  it.  I  heard  them  say  it  was  prepared 
in  the  office  of  Mr.  cferry  Sullivan,  in  Penfctaoola. 

Q.  Had  you  had  any  consultation  with  Mr.  Davis  before  the  bring- 
ing of  that  suit  against  Judge  Swayne  as  to  where  the  title  in  block  91 
was? — A.  I  do  not  think  I  had. 

Q.  Was  block  91  in  the  occupation  of  anybody  ? — ^A.  I  could  not  tell 
that. 

Q.  Did  you  not  state  on  your  examination  before  the  committee  of 
the  House  that  so  far  as  you  knew  it  was  vacant? — A.  Well,  I  did.  I 
heard  that  it  was  a  vacant  lot,  and  it  is  based  on  what  I  heard,  not  on 
what  I  know. 

Q.  Judge  Swayne  was  not  in  possession  of  it? — ^A.  I  think  he  was 
constructively  or  we  would  not  have  brought  the  suit.  Mr.  Edgar 
claimed  to  have  i)osses8ion,  and  he  being  the  successor  to  Mr.  Edgar 
we  thought  he  had  possession. 

Q.  Then  you  thought  Judge  Swayne  was  the  constructive  owner  and 
constructive  possessor  of  the  block? — ^A.  Not  the  constructive  owner. 
We  believed  from  the  evidence  we  had  that  he  was  the  real  owner. 

Q.  Did  you  ever  follow  up  the  bringing  of  that  suit  by  filing  a 
plea? — A.  No,  sir.  We  simply  filed  it,  and  the  case  was  dropped,  for 
the  evident  reason  that  had  we  proceeded  we  would  have  gone  to  jail 
again. 

Q.  In  that  case  against  Judge  Swayne  in  the  circuit  court  of  E^scam- 
bia  County,  did  he  afterwards  come  in  with  a  sworn  plea? — A.  1  do 
not  know.    I  know  nothing  of  it. 

Q.  Did  he  not  in  that  case  enter  a  sworn  plea  that  he  never  was  in 
possession  of  the  block,  never  had  or  claimed  any  title,  right,  or  inter- 
est in  it? 

Mr.  Manager  De  Abmond.  We  think  probably  the  plea  itself  would 
be  the  better  evidence.  Counsel  is  asking  the  witness  about  a  particu- 
lar plea. 

Mr.  Thurston.  I  am  asking  the  witness  if  the  respondent  in  this 
case  did  not  file  a  plea.     If  the  witness  does  not  know 

Mr.  Manager  De  Abmond.  And  we  are  making  the  point  upon  that. 
Some  things  that  Judge  Swavne  did  swear  to  which  we  offered  to 
introduce  were  excluded  upon  his  objection,  and  we  do  not  care  to  have 
his  sworn  statements  proved  in  this  waj. 

The  Presiding  Officer.  The  Presiding  Officer  understands  the  wit- 
ness to  say  he  does  not  know. 

Mr.  Thurston.  Then  I  can  not  pursue  it  any  further.  [To  the 
witness.]  When  was  notice  served  upon  you — when  was  the  citation 
served  upon  you,  giving  you  notice  of  contempt  proceedings  against 
Mr,  Paquet,  Mr.  Davis,  and  yourself? — ^A.  I  do  not  recollect  any  cita- 
tion, but  the  charges  and  the  rule  were  served  on  me  late  in  the  even- 
ing of  the  11th  of  the  month. 

Q.  I  do  not  know  myself  what  to  call  it,  whether  a  citation  or  not, 
but  a  copy  of  the  accusation  against  you  and  the  rule  to  show  cause 
were  served  on  that  Monday  or  Tuesday  evening? — A.  Monday. 

Q.  Monday  evening,  the  11th? — A.  les;  that  is  right,  Monday  eve- 
ning, the  11th. 

Q.  You  appeared  in  court  the  next  morning? — A.  The  next  morn- 
ing at  10  o'clock. 

Q.  With  Mr,  Davis?— A.  With  Mr.  Davis. 

Q.  Did  you  have  an  attorney? — A.  We  had  not 
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Q.  Who  acted  on  the  other  side  as  attorney? — ^A.  The  side  of  the 
prosecution  you  refer  to? 

Q.  I  say  tne  other  side  from  yours. — ^A.  The  other  side  from  ours, 
Mr.  W.  A.  Blount  and  William  Fisher. 

Q.  Did  either  of  them  make  a  statement  to  the  court? — A.  1  do  not 
recollect  whether  they  did  or  not  I  think  the  case  was  argued — a 
short  argument  after  the  evidence  was  taken. 

Q.  Was  the  information,  if  I  may  call  it  so,  filed  against  you  by  Mr. 
Blount  read?-rA.  I  do  not  recollect;  likely  it  was. 

Q.  You  knew,  of  course,  what  it  was? — A.  Oh,  I  had  read  it,  of 
course. 

Q.  You  filed  an  answer  to  it? — A.  Yes,  sir. 

Q.  Not  under  oath? — ^A.  No;  it  was  not  under  an  oath.  I  do  not 
think  that  the  rule  for  contempt  was  sworn  to,  either. 

Q.  Did  Mr.  Blount  call  any  witnesses? — ^A.  Yes,  sir. 

Q.  They  were  sworn  and  examined? — A.  Sworn  and  examined. 

Q.  Did  either  you  or  Mr.  Davis  cross-examine  them? — A.  I  know 
I  did  not.     I  could  not.    Perhaps  Mr.  Davis  did. 

Q.  Did  either  of  you  interpose  any  objection  to  any  of  the  testimony 
that  was  tcken? — A.  I  do  not  think  we  aid. 

Q.  When  Mr.  Blount  closed  his  testimony,  did  either  you  or  Mr. 
Davis  call  any  witnesses? — A.  I  do  not  think  we  did. 

Q.  Did  you  offer  to  do  so? — ^A.  I  do  not  think  we  even  offered  to 
do  so. 

Q.  Or  ask  to  do  so  ? — A.  I  do  not  think  we  were  asked  to  do  so, 
eitner. 

Q.  But  did  you  ask  the  privilege  of  doing  so? — A.  No,  sir. 

Q.  Did  you  offer  yourself  as  a  witness  in  your  own  bshalf  ? — A.  I 
did  not. 

Q.  Did  Mr.  Davis?— A,  He  did  not 

Q.  Then,  Mr.  Belden,  these  facts  of  what  you  did  outside  of  that 
court  and  as  to  your  motives  and  the  honesty  of  your  purpose  in  doing 
them  were  never  brought  to^  the  attention  of  Judge  Swayne  on  the 
hearing  of  the  proceeding  for  contempt,  were  they  ? — A. .  Never.  Under 
no  circumstances  would  1  have  gone  to  him. 

Q.  And  having  the  privilege  of  calling  witnesses,  of  testifying  in 
your  own  behalf,  you  preferr^  to  let  that  case  rest  before  him  upon 
the  showing  made  by  tne  other  side,  and  declined  to  interpose  any  tes- 
timony agamst  it?  I  am  asking  you  for  the  fact. — A.  I  am  going  to 
state  it.  We  brought  that  suit  against  Judge  Swayne — that  is,  Charles 
Swayne — the  same  as  we  had  brought  it  against  tne  humblest  citizen, 
believing  that  Judge  Swayne  was  amply  as  able  to  defend  the  case  as 
any  other  litigant;  and  it  could  not,  under  any  circumstances,  operate 
as  an  injurjr  to  him.  We  felt  that  the  law  justified  us.  We  felt  that 
our  professional  duty  to  our  clients  re<]^uirea  the  suit  We  felt  that  it 
was  to  the  interest  of  ^Judge  Swayne  himself  to  clear  up  the  question 
as  to  the  purchase  of  the  mnd  then  in  litigation  before  him.  There 
was  nothing  done  by  the  attorneys  intended  in  any  manner  to  injure 
Judge  Swayne.  In  defending  ourselves  under  the  rules  for  contempt 
it  was  one  of  those  cases  in  which  the  rule  itself,  coupled  with  the 
knowledge  that  Judge  Swayne  had  of  the  facts,  showed  evidently  that 
he  himself  must  have  been  aware  that  there  was  no  ground  for  con- 
tempt, and  that  the  record  then  being  tried,  with  the  return  or  answer 
we  had  made  to  the  rale,  justified  our  discharge  instantly. 
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Q.  Well,  Mr.  Belden,  you  have  volunteered  all  that  statement, 
entirely  irresponsive  to  my  question,  and  I  have  not  objected  to  it, 
I  should  like  to  have  my  question  repeated  now  and  have  it  answered. 
I  am  asking  for  facts,  and  you  may  volunteer  all  the  reasons  you  wish. 
I  have  no  desire  to  hinder  you. 

The  Presiding  Officer.  The  reporter  will  read  the  last  question. 

The  reporter  read  as  follows: 

Q.  And  having  the  privilege  of  calling  witnesses,  of  testifying  in  yonr  own  behalf, 
you  preferred  to  let  that  case  rest  before  him  upon  the  showing  made  by  the  other 
side,  and  declined  to  interpose  any  testimony  against  it?  I  am  asking  you  for  the 
fact 

Q.  (By  Mr.  Thurston.)  Is  that  a  true  statement? — A.  Now,  let  me 
hear  my  answer. 
The  reporter  read  as  follows: 

A.  I  am  going  to  state  it.  We  brought  that  suit  against  Judge  Swayne — ^that  is, 
Charles  Swayne — ^the  same  as  we  had  brought  it  against  the  humblest  citizen,  believ- 
ing that  Judge  Swayne  was  amply  as  able  to  defend  the  case  as  any  other  litigant; 
and  it  could  not,  under  any  circumstances,  operate  as  an  injury  to  him.  We  felt 
that  the  law  justified  us.  We  thought  that  our  professional  duty  to  onr  clients 
required  the  suit.  We  felt  that  it  was  to  the  interest  of  Judge  Swayne  himself  to 
dear  up  the  question  as  to  the  purchase  of  the  land  then  in  litigation  before  him. 
There  was  nothing  done  by  the  attorneys  intended  in  any  manner  to  injure  Judge 
Swayne.  In  defending  ourselves  under  the  rules  for  contempt,  it  was  one  of  those 
cases  in  which  the  rule  itself,  coupled  with  the  knowledge  that  Judge  Swavne  had 
of  the  facts,  showed  evidently  that  he  himself  must  have  been  aware  that  there  was 
no  ground  for  contempt,  and  that  the  record  then  bein^  tried,  with  the  return  or 
answer  we  had  made  to  the  rule,  justified  our  discharge  instantly. 

Q.  (By  Mr.  Thurston.)  I  will,  in  substance,  repeat  my  question, 
and  I  should  like  to  have  the  witness  make  an  answer  to  my  question, 
now  that  he  has  made  his  voluntary  statement.  [To  the  witness.] 
Then  it  is  true,  is  it  not,  Mr.  Belden,  that  having  an  opportunity  when 
called  before  judge  Swayne  to  produce  witnesses,  to  show  all  tne  out- 
side facts  that  you  have  testified  to  here,  to  testify  yourself,  to  show 
that  you  had  no  malice  or  animosity,  and  did  not  intend  to  violate  your 
duty  as  an  attorney — it  is  still  true,  is  it  not,  that  both  Mr.  Davis  and 
yourself  sat  dumb  and  mute  and  made  no  answer  except  an  unsworn 
one  in  writing? 

Mr.  Manager  Db  Armond.  I  believe  I  will  interpose  an  objection  to 
that  question  as  being  an  argument.  The  gentleman  understands  how 
to  ask  questions,  and  later  on  it  will  be  time  to  make  an  argument. 

Mr.  Thurston.  I  just  heard  one  from  the  witness,  ana  I  did  not 
know  but  that  I  could  follow  it. 

Mr.  Manager  De  Armond.  The  answer  to  the  question  was  no  more 
argumentative  than  the  question  to  which  it  was  an  answer.  I  think 
myself  this  is  a  cross-examination. 

Mr.  Thurston.  I  think  it  is  a  cross-examination,  Mr.  President. 

The  Presiding  Officer.  Does  the  manager  insist  upon  his  objection  ? 

Mr.  Manager  De  Armond.  No,  sir;  I  do  not  care  to  insist  upon  it, 
but  it  seems  to  me  a  very  bad  wav  to  put  arguments  as  questions. 

The  Presiding  Officer.  The  ^Presiding  Otficer  thinks  the  question 
might  have  been  made  shorter  and  more  direct.  The  witness  will 
answer. 

Mr.  Thurston.  I  will  withdraw  that  question.  I  will  ask  it  shorter 
and  more  direct.  [To  the  witness.]  Then  it  is  true,  is  it  not,  that 
having  just  the  same  chance  you  had  here,  you  did  not  take  the  wit- 
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ness  stand  in  your  own  behalf;  you  did  not  call  any  witnesses? — 
A.  We  did  not  deem  it  necessary. 

Q.  (By  Mr,  Thurston.)  And  Judge  Swayne,  in  deciding  your  case, 
did  not  have  before  him  any  of  these  outside  facts  relatmg  to  your 
outside  actions  and  motives  to  which  you  have  testified  here,  did  he? — 
A.  I  do  not  know  whether  he  had  or  not. 

Q.  Neither  you  nor  Davis  presented  them  to  him,  did  you? — A.  I 
did  not. 

Q.  Did  Davis? — A.  I  do  not  know  whether  he  did  or  not. 

Q.  I  mean  in  court,  when  you  were  there? — ^A.  In  court,  no,  sir; 
there  was  no  discussion  whatever  of  the  facts. 

Q.  Where  was  Judge  Paquet,  your  associate,  during  those  contempt 
proceedings? — A.  Well,  he  was  m  New  Orleans;  so  I  understood. 

Q.  During  that  contempt  hearing  was  reference  made  in  any  way 
to  the  identification  of  the  original  newspaper  article  that  was  pub- 
lished on  Sunday  morning  following  the  bringing  of  your  suit  against 
the  Judge? — A.  I  read  the  article  complained  of  by  Judge  Swayne  on 
Sunday  morning. 

Q.  Was  the  original  manuscript  of  that  article  presented  there  in 
court  on  the  trial  of  the  contempt  proceeding? — A.  I  do  not  know 
whether  it  was  the  original  or  not'.  They  had  a  paper  there  that  pur- 
ported to  be  the  report  that  appeared  in  the  newspaper. 

Q.  And  was  or  was  no€  testimony  introduced  there  to  show  that 
that  was  the  paper  sent  from  Pryor's  store  to  the  newspaper  office  for 

Sublication? — A.  There  was  evidence,  and  that  was  most  of  the  evi- 
ence  introduced  in  the  case. 

Q.  Were  you  shown  that  paper  in  court  at  that  time  by  Mr.  W.  A. 
Blount? — A.  Yes,  sir. 

Q.  Did  he  ask  you  as  to  whether  or  not  it  was  in  your  handwriting? 
Look  at  it  now.     [Handing  paper.] — A.  (Examining  paper.)  Yes,  sir. 

Q.  What  did  you  tell  him? — A.  I  told  him  it  was  not. 

Q.  Did  he  ask  you  if  it  was  in  Judge  Paquet's  handwriting? — A.  I 
do  not  recollect  whether  he  did  or  not.     Perhape  he  did. 

Q.  And  did  you  not  answer  him  that  you  thought  it  was  in  Judge 
Paq net's  handwriting? — A.  Perhaps  I  dia. 

Q.  Look  at  it  now,  Mr.  Belden. 

The  Witness  (examining).  This  is  not  my  handwriting,  and  it  does 
not  resemble  it  in  any  way. 

Q.  Is  that  Judge  Paquet's  handwriting? — A.  I  can  not  say  that  it  is. 

Q.  What  is  your  best  judgment? — A.  My  best  judgment  is  that  it 
is  not. 

Q.  This  contempt  proceeding  was  brought  jointly  against  you,  Davis, 
and  Paquet,  was  it  not? — A.   xes,  sir. 

Q.  At  the  time  you  have  spoken  of  it  was  only  tried  as  to  Davis  and 
yourself? — A.  Yes,  sir. 

Q.  Further  proceedings  were  thereafter  had  in  that  case  against 
vourassociate,  Mr.  Paquet,  were  they  not? — ^A.  Other  proceedings  were 
had  later  on. 

Q.  And  those  resulted  in  his  making  and  filing  a  written  apology, 
did  they  not? 

Mr.  Manager  De  Akmond.  Mr.  President,  we  are  about  to  object 
to  that.  There  is  a  better  way  of  proving  that,  if  it  is  true,  and  tnen 
it  has  nothing  to  do  with  the  case,  anyhow.     There  is  no  proceeding 

a  Doc.  194,  68-3 ^20 
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affainst  Judge  Swayne  here  regarding  what  he  did  or  did  not  do  with 
respect  to  Judge  Paquet,  and  even  if  it  is  important  to  ask  what  he  did 
or  did  not,  or  why  he  did  or  did  not  do  it,  there  is  a  better  way  of 
showing  it. 

Mr.  Thurston.  I  offered  it  as  a  part  of  the  res  gestae. 

The  Presiding  Officer.  The  Presiding  Officer  does  not  see  how 
that  is  a  part  of  the  cross-examination  of  this  witness  upon  anything 
he  said. 

Mr.  Thurston.  That,  perhaps,  is  true. 

The  Presiding  Officer.  It  may  become. admissible  when  counsel 
for  the  respondent  take  up  the  case.  The  Presiding  Officer  does  not 
see  how  it  is  cross-examination. 

Q.  (Bv  Mr,  Thurston.)  Did  you  not  testify  before  the  committee 
of  the  House,  during  the  time  you  testified  there,  and  which  has  been 
referred  to,  in  answer  to  the  following  question: 

Don't  yoa  know  at  the  time  of  the  bringing  of  the  suit  neither  Judge  Swayne  nor 
his  wife  claimed  any  interest? 

Did  you  not  answer? 

Well,  we  had  an  understanding  from  the  reports  of  the  agent  and  Mr.  Edgar  that 
the  Judge  had  purchased  the  land,  and  when  we  learned  that  suit  was  pending  in  the 
county  judge's  court  against  Edgar  that  revealed  the  fact  that  the  sale  had  been  made 
to  Mrs.  Lydia  0.  Swayne. 

Did  you  swear  to  that? — A.  Yes,  sir;  that  is  correct. 

Q.  Did  you  know  those  facts  before  you  brought  that  suit? — A.  I 
did  not. 

Q.  I  mean,  did  you  know  at  the  time  you  brought  the  suit  what  you 
have  sworn  to  here  that  you  knew  ? — A.  At  the  time  I  brought  the  suit 
we  knew  nothing  about  the  suit  to  recover  the  commission. 

Q.  Tou  had  not  heard  of  that  at  that  time? — A.  At  the  time  we 
brought  the  suit  we  had  not  heard  of  that. 

Q.  Had  you  heard  any  reports  from  the  agent  for  the  land  that  Judge 
Swayne  had  bought? — A.  Not  myself  personally.  Judge  Paquet  told 
me  ne  had  had  a  conference  with  them. 

Q.  What  did  he  say  they  said? — ^A.  That  they  had  sold  it. 

Q.  To  whom? — A.  Judge  Swayne. 

Q.  Who  did  he  say  told  him  that? — A.  1  do  not  recollect 

Q.  Was  it  Mr.  Hooten  who  testified  here  the  other  day — the  agent 
who  had  the  transaction? — A.  Well,  I  do  not  recollect. 

Q.  Did  you  prepare  and  sign  and  file  a  paper  in  the  circuit  court  of 
the  United  States  for  the  northern  district  of  Florida  on  or  about 
March  17,  1902,  in  the  case  rebrought  of  Florida  McGuire  in  eject- 
ment for  the  tract  of  land  involved  m  the  old  suit?  Did  you  file  any 
paper? — A.  I  could  not  tell.     Let  me  see;  I  will  tell  jrou. 

Q.  (Handing  paper  to  witness.)  I  ask  you  to  examine  that.  State 
if  yourself  and  associate  attorneys*  prepared  and  filed  that  paper. — 
A.  (Examining.)    Yes^  sir;  we  nled  that  petition. 

Mr.  Thurston.  In  view  of  the  ruling  of  the  Presiding  Officer  I  will 
ask  to  have  this  paper  identified,  and  we  will  offer  it  when  it  comes 
our  turn. 

Mr.  Manager  De  Abmond.  Of  course  we  will  then  see  if  there  is 
any  objection  to  it 

JThe  paper  was  marked  "Respondent's  Exhibit  No.  2. "J 

(By  Mr.  TiiURSTON.)  I  believe  you  have  already  stated  that  you 
made  no  effort  to  prosecute  the  case  you  brought  in  the  circuit  court 
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of  Escambia  County  against  Judge  Swaynet — ^A.  None  whatever. 
We  were  afraid  of  contempt  proceedings  a^in. 

Q.  Was  that  the  same  reason  why  you  did  not  join  him  or  his  wife 
in  the  suit  when  you  brought  it  in  favor  of  Florida  McGuire  against 
the  other  defendfants?— A.  Well,  that  was  the  reason  at  the  time.  I 
left  Pensacola,  and  have  not  paid  attention  to  it  since. 

Q.  And  you  mean  to  be  understood,  do  you,  Judge  Belden,  that  you 
failed  to  taKe  any  steps  to  prosecute  the  case  you  brought  against  Judm 
Swayne  because  you  were  afraid  of  further  contempt  proceedings?  is 
Uiat  true? — A.  That  is  true,  sir. 

Mr.  Thurston.  That  is  all. 

Reexamined  by  Mr.  Manager  Db  Armond: 

Q.  You  have  been  asked  about  not  introducing  any  testimony  on  the 
contempt  proceeding.  I  will  ask  you  whether  the  testimony  oflfered 
upon  the  other  side  was  directed  to  anything  except  the  fact  of  the 
bringing  of  the  suit  against  Judge  Swayne,  the  suing  out  of  process 
and  service  of  it,  and  the  mattei*s  in  relation  to  this  article  published 
in  the  newspaper? — A.  That  was  all. 

Q.  I  ask  whether  there  was  any  denial  upon  your  part  or  any  effort 
at  evasion  about  the  matter  whether  you  had  brought  suit  and  had  had 
service  upon  Judge  Swayne?* — A.  None  whatever;  on  the  contrary, 
we  acknowledged  the  bringing  of  the  suit,  and  that  we  had  a  right  so 
to  do. 

Q.  Then  there  was  nothing  to  offer  in  the  way  of  testimony  upon 
that  matter? — A.  Nothing  whatever,  I  should  think,  on  either  side. 

Q.  Now,  then,  as  to  the  matter  of  that  newspaper  article.  I  under- 
stood you  to  say  that  you  knew  nothing  whatever  about  it,  and  that 
you  so  stated  during  the  hearing  of  these  contempt  proceedings? — A. 
les,  sir. 

Q.  And  that  Mr.  Davis  made  a  similar  statement  concerning  him- 
self?— A.  1  heard  it;  yes,  sir. 

Q.  In  the  court  dunng  the  contempt  proceedings? — A.  Yes,  sir. 

Q,  I  will  ask  you  whether  there  was  anything  else  offered  in  testi- 
mony by  those  supporting  the  complaint  against  you  than  these  two 
matters? — A.  Notnmg  whatever. 

Q.  Then,  I  will  ask  you  whether  there  was  anything  upon  which 
testimony  could  have  borne  in  the  matter  brought  out  against  you  ? 

Mr.  Thurston.  We  object  to  that,  Mr.  President. 

The  Presiding  Ofbioer.  In  that  form  the  question  is  hardly 
admissible. 

Mr.  Manager  De  Armond.  Very  well. 

The  Presiding  Officer.  The  witness  might  be  asked  if  he  supposed 
there  was  anything  which  was  important  which  was  overlooked. 

Mr.  Manager  De  Armond.  I  will  put  the  question  in  that  way. 
Was  it  your  understanding  or  belief  that  there  was  any  point  made  m 
the  testimony  against  you  to  be  met  by  testimony  for  you?— -A.  That 
was  iny  belief,  and  I  tnink  it  to  be  a  fact.  • 

Q.  That  there  was  not? — A.  None.  I  would  state  that,  in  so  far  as 
that  publication  is  concerned — which  perhaps  I  have  stated  hereto- 
fore— I  knew  nothing  of  the  publication,  either  directly  or  indirectly, 
and  I  first  heard  of  it  when  I  bougrht  a  paper  the  following  morning 
and  read  it. 
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Q.  Was  there  any  testimony  oflfered  about  Judge  Swayne's  state- 
ments or  Judge  Swayne's  connection  with  this  transaction  showing 
knowledge  upon  your  part  of  anything? — A.  None  whatever.  Mr. 
Blount  came  to  me  and  had  me  read  the  paper  that  has  been  submitted 
here.     I  told  him  it  was  not  my  writing;  that  I  knew  nothing  of  it. 

Q.  That  was  the  Mr.  Blount  who  was  prosecuting  this  proceeding? — 
A.  Yes,  sir, 

Q.  And  the  paper  referred  to  is  that  which  it  is  alleged  had  appeared 
in  the  newspaper? — A.  That  was  the  manuscript  of  the  newspaper 
article. 

Q.  State  whether  or  not  there  was  any  testimony  whatever  offered 
tending  to  show  that  in  the  bringing  of  the  suit,  or  in  anything  else 
that  you  or  Mr.  Davis  or  Judge  Faquet  had  done,  there  was  any  con- 
tempt of  court  or  any  improper  treatment  of  the  Judge,  or  anything 
out  of  the  line  of  the  proper  duty  of  an  attorney. — A.  Not  the  slightest. 

Q.  You  were  asked  when  you  were  upon  the  stand  before  some 
(juestion  about  whether  or  not  in  this  whole  Florida  McGuire  case,  or 
in  this  proceeding  about  this  land,  there  had  not  been  an  effort  made 
to  get  other  judges  off  the  bench.  I  wish  you  would  explain  to  the 
court,  if  you  please,  what  there  was  in  the  way  of  objection  to  other 
judges. — A.  I  nave  no  knowledge  of  any  application  for  a  recusation 
of  any  Federal  judge  until  Judge  Swayne 

Q.  What  was  there  about  the  objections  to  State  judges  on  former 
proceedings  concerning  this  matter? — A.  I  was  asked  in  reference  to 
some  proceedings  that  Judge  Maxwell,  of  the  circuit  court,  had 

Q.  That  is  the  State  circuit  court? — A.  The  State  circuit  court,  yes, 
sir;  and  also  before  Judge  McClellan. 

Q.  Now,  what  were  the  points  of  objection  to  those  judges? — A.  I 
do  not  think  in  limine  there  was  any  objection  at  all.  The  objection 
was  that  they  were  disqualified  by  reason  of  relationship  to  the  plain- 
tiffs in  the  case,  but  this  objection  was  not  urged  until  long  after  the 
case  was  decided,  when  they  first  discovered  that  they  were  disqualified. 

Q.  State  whether  or  not  these  questions  are  in  the  Florida  Mc(Tuire 
case  as  it  is  in  court  now. — A.  I  would  state  that  I  understand  the 
Senate  has  the  record  in  the  McGuire  case,  and  it  is  all  f ulJj'  set  forth 
there.  It  is  necessary,  however,  to  state  further  that  proceedings 
were  taken  in  1900,  I  tiiink,  in  the  circuit  court  at  Jacksonville,  the 
circuit  judge  here  recusing  himself,  and  the  circuit  judge  at  that  time 
being  the  son  of  Judge  Maxwell,  who  rendered  the  judgment. 

Q.  Is  that  the  circuit  judge  of  the  State  court? — A.  The  State  circuit 
judge — that  is,  the  son  succeeded  the  father. 

Q.  You  stated  that  the  objection  was  to  the  relationship  of  these 
judges  to  some  of  the  parties  plaintiff? — ^A.  Yes,  sir.  "Kie  revised 
statutes  of  the  State  of  Florida,  in  reference  to  disqualification,  dis> 
qualify  a  judge  from  presiding  in  a  case  if  he  is  related  either  by  con- 
sanguinity or  afiSnity;  and  both  of  these  judges  were  related  to  their 
respective  brothers-in-law. 

Q.  Were  the  parties  plaintiff  in  those  proceedings,  Florida  McGuire, 
or  those  associated  with  her,  or  those  who  were  in  the  other  proceed- 
ings— the  proceedings  with  which  you  were  connected — defendants? — 
A.  Yes,  sir. 

Q.  Well,  I  do  not  understand.  Were  those  who  are  plaintiffs  in  the 
present  Florida  McGuire  suit  the  plaintiffs  in  that  suit,  or  were  those 
who  are  now  defendants  in  the  Florida  McGuire  suit  the  plaintiffs  in 
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the  old  State  suits? — ^A.  Yes,  sir.  I  anderstand  you  now.  The  plain- 
tiffs in  the  present  Florida  McGuire  case  are  plaintiffs  in  a  suit  that 
they  never  have  been  parties  to  in  any  litigation  heretofore.  They 
were  not  defendants  in  that  suit  before  Judge  McClellan,  and  have 
had  nothing  to  do  with  any  of  the  litigation  that  has  been  carried  on 
here. 

Q.  How  about  those  upon  the  other  side  in  the  Florida  McGuire 
case?  Were  they  plaintiffs  in  those  proceedings  in  the  State  courts? — 
A.  Please  state  that  again. 

Q.  I  ask  you  about  those  on  the  other  side  of  the  Florida  McGuire 
case.  Were  they  the  plaintiff3  in  the  proceedings  in  the  State  court 
where  these  judges  were  disqualified  by  reason  of  relationship? — A. 
Yes,  sir;  they  were  plaintiffs. 

Q.  How  did  these  plaintiffs  get  such  possession  as  they  may  have 
had  of  this  tract — I  mean  those  who  are  defendants  now  and  were 
plaintiffs  then? — A.  They  got  possession  in  the  proceedings  through 
the  judgment  rendered  by  Judge  McClellan. 

Q.  Was  that  an  injunction  proceeding? — A.  It  was  an  injunction 

Eroceeding,  and  the  heirs  and  those  holding  under  them  were  ejected 
y  this  process  of  injunction.     One  of  them  was  sent  to  jail  for  con- 
tempt— the  eldest  heir  to  the  tract. 

Q.  If  I  understand  you,  then,  such  possession  as  the  defendants  in 
the  Florida  McGuire  case  may  have  they  acquired  by  the  novel  process 
of  injunction  ? — ^A.  That  is  correct. 

Q.  You  stated,  I  believe,  that  you  went  to  Florida  in  1884? — A. 
Yes,  sir. 

Q.  To  look  into  this  case?  Just  state  about  that.  You  went  over 
here  to  look  into  this  matter  in  1884;  you  went  to  Florida? — A.  I 
went  to  Florida  in  1884. 

Q.  About  how  long  were  you  there? — A.  I  remained  a  year. 

Q.  Looking  into  this  matter? — A.  My  business  was  to  look  after  the 
title  to  this  same  property.  Of  course  I  was  not  occupied  a  whole 
year  in  the  case.  It  was  the  year  that  Mr.  Blaine  was  a  candidate  for 
I^resident,  and  I  canvassed  most  of  the  State  for  him.  I  did  so  at  his 
request,  as  I  was  personally  acquainted  with  him. 

Q.  The  case  of  Florida  McGuire  was  instituted  again  in  the  court 
and  tried  before  Judge  Swayne? — A.  Yes,  sir. 

Q.  Was  there  an  effort  made  at  that  time  to  get  the  Judge  to  recuse 
himself? — A.  Yes,  sir. 

Q.  A  petition  filed  for  that  purpose? — A,  A  petition  was  filed  for^ 
that  purpose. 

Q.  State  to  the  court  the  reception  and  disposition  of  that  petit  on. — 
A.  The  petition  was  prepared  by  Mr.  Wilkinson,  who  was  tempoinrily 
in  this  case;  that  is  to  say,  in  the  Florida  McGuire  case.  Mr.  Wilkin 
son  met  me  in  Pensacola,  and  we  drew  the  petition  up.  He  presented 
the  petition  to  Judge  Swayne,  who  ordered  it  to  be  filed.  A  very  short 
time  aft<er  that,  perhaps  an  hour,  he  called  the  petition  up,  declmed  to 
recuse  himself,  and  refused  to  allow  us  to  introduce  any  evidence  to 
show  the  purchase  of  the  property.  We  had  petitioned  that  privilege 
in  our  petition. 

Q.  You  had  asked  to  be  permitted  to  make  a  showing  as  to  the 
judge's  interest  and  disqualification  ? — A.  Yes,  sir.  He  denied  us  that 
right. 
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Q.  He  allowed  you  to  file  it? — ^A.  He  allowed  us  to  file  it,  but  would 
not  allow  us  to  make  proof. 

Q.  He  allowed  you  to  file  your  petition,  but  did  not  allow  you  to 
sustain  your  alle^tions  of  it  by  proof  or  to  offer  proof  for  that  pur- 

Eose? — ^A.  That  is  correct.  I  think  it  was  a  day  or  two  days  aiter, 
owever,  that  the  judge  had  filed  an  ex  parte  statement  in  his  own 
behalf. ' 

Q.  Then,  the  only  evidence  taken  was  that  which  the  judge  took 
after  he  had  disposed  of  the  matter,  apparently  to  sustain  the  disposi- 
tion that  he  had  made? — A.  Yes. 

Q.  What  was  done  with  you  when  you  were  sent  off  in  charge  of  the 
marshal,  or  deputy  marshal,  after  the  sentence  had  been  pronounced 
against  you  in  the  contempt  proceedings? — A.  Well,  I  was  in  the  cus- 
tody of  Mr.  McGourin,  United  States  marshal,  who  turned  me  over  to 
a  United  States  deputy  marshal,  who  turned  me  over  to  Mr.  Smith,  the 
sheriff  of  the  county. 

Q.  What  was  done  with  yout — ^A.  I  was  locked  up  in  the  jail. 

Q.  What  part  of  the  jail— in  a  cell  or  not? 

Mr.  Thurston.  Wait  a  moment.  We  interpose  the  same  objection 
that  we  made  tiie  other  day.  Nothing  that  possibly  happened  in  and 
about  that  jail  or  the  manner  or  method  of  the  confinement  of  the 
witness  could  be  chargeable  to  Jud^e  Swayne. 

Mr.  Manager  De  Armond.  Mr.  President,  when  the  matter  was  up 
before  what  we  were  trying  to  show  was  the  general  condition  of  the 
jail  and  the  general  way  in  which  the  prisoners  were  handled  or  cared 
lor  there.  Now,  I  am  aski ng  simply  a  nari'ative.  There  was  a  sentence 
pronounced  against  this  gentleman  and  Mr.  Davis,  and  I  am  asking 
what  was  done  in  the  carrying  out  of  that  sentence.  I  suppose,  if  the 
sentence  had  not  been  carried  out  at  all,  it  would  be  competent  for  the 
respondent  to  show  it,  and  I  think  it  is  certainly  competent  for  us  to 
show  whether  it  was  carried  out  and  how  it  was  carried  out.  I  do  not 
mean  in  the  way  of  going  into  the  details  or  description  about  the  jail, 
but  what  was  done  with  these  men. 

The  Presiding  Officer.  Anything  more  than  that  they  were  im- 
prisoned for  a  certain  length  of  time? 

Mr.  Manager  De  Armond.  Well,  I  desire  to  show  where  they  were 

Sut,  whei*e  they  were  changed  to — without  going  into  the  matter  of 
etails — and  how  long  they  were  kept  there. 

Mr.  HiGOiNS.  It  has  all  been  testified  to. 

Mr.  Manager  De  Armond.  No;  it  has  just  been  objected  to.  ^ 

The  Presiding  Officer  (to  the  witness).  Answer  the  question. 

The  Witness.  We  were  taken  into  the  jail  and  into  that  portion  of 
it  where  the  general  prisoners  were.  There  were  a  great  many  of 
them  in  the  jail,  whicn  threw  me  directly  into  contact  with  them. 
Shortly  after  that 

Q.  State  whether  you  were  locked  up  in  a  cell  or  were  not. — A.  We 
were  locked  up;  yes,  sir. 

Q.  In  a  cell  I — A.  Yes. 

Q.  About  how  long  did  you  remain  in  the  cell? — A.  Well,  not  very 
long.  The  citizens  of  the  town  there  called  upon  the  sheriff  and 
requested  that  he  give  us  better  accommodations  than  we  had  there. 
The  weather  was  at  the  time  very  cold  and  I  was  paralyzed  and  could 
not  have  stood  it  where  I  was  first  put 
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Q.  How  long  did  you  remain  there?  Did  you  remain  after  the 
expiration  of  your  sentence? — A.  Yes,  sir.  The  whole  country  was 
covered  with  ice,  and  my  eye  was  in  a  condition  that  I  could  not  go  into 
the  atmosphere.  I  remained  there  two  days  with  the  sheriff  after  my 
time  was  up. 

Q.  About  what  is  the  value  of  this  property  at  issue  in  the  Florida 
McGuire  case,  roughly  stated? — A.  Well,  it  is  a  very  hard  and  diflS- 
cult  thing  to  fix  the  value  of  property. 

Q.  I  mean  a  general  estimate  of  it. — A.  With  the  title  settled  to  it, 
I  suppose  it  is  worth  over  a  million. 

mr.  Manager  De  Armokd.  I  believe,  Mr.  President,  that  is  all. 

Keexamined  by  Mr.  Thurston: 

Q.  When  you  filed  your  petition  in  the  rebrought  Florida  McOuire 
case  in  1902,  Judge  Swayne  in  deciding  it  filed  a  written  statement  in 
the  case,  did  he  not? — A.  I  do  not  know;  I  could  not  tell  you  that. 

Q.  Did  you  not  say  that  he  had  made  a  written  statement? — A.  No, 
sir;  I  do  not  think  so.    If  I  did,  I  made  a  mistake. 

Q.  Did  not  that  case  go  from  that  court  up  to  the  circuit  court  of 
apoeals? — A.  Yes,  sir. 

Q.  You  examined  the  record? — A.  I  examined.  The  record  was 
complete. 

Q.  You  prosecuted  the  appeal? — A.  Yes. 

Q.  And  did  not  Judge  Swayne's  written  statement  go  up  as  a  part 
of  the  record  in  that  appeal  case  ? — A.  It  might.     I  have  not  noticed  it. 

Q.  That  case  was  affirmed  by  the  circuit  court  of  appeals,  was  it 
not? — A.  Yes,  sir;  it  was  affirmed  in  a  few  lines,  but  without  any  ref- 
erence whatever  to  the  question  Judge  Swayne  presented  in  that 
petition.     It  omitted  entirely  to  pass  upon  that  question. 

Q.  It  was  affirmed  by  the  three  judges  of  the  circuit  court  o 
appeals  of  your  circuit? — A.  I  think  so;  yes,  sir. 

Q.  And  as  far  as  that  circuit  court  of  appeals  is  concerned,  they 
found  no  error  in  the  record? — A.  Perhaps  they  stated  it  that  way. 
I  do  not  recollect  the  exact  phraseology  oi  their  judgment  or  decree. 

Q.  One  Question  I  wish  to  ask  you,  Mr.  Belden,  as  to  your  former 
testimony  tnat  I  overlooked  before.  While  a  witness  before  the  House 
committee  at  the  time  we  have  referred  to,  did  you  not  state,  in  speak- 
ing as  to  the  rumors  that  Judge  Swayne  had  purchased  block  91,  as 
follows: 

The  rumors  were  so  definite  and  of  such  form  as  to  leave  no  doubt  in  the  minds  of 
counsel  of  the  purchase.  So  the  19th  day  of  October  Jud^  Paguet  and  myself 
addressed  a  letter  to  Judge  Swayne  requeeting  him  to  recuse  himself  for  the  reason  I 
have  just  stated,  being  a  party  at  interest;  to  recuse  himself  and  notify  Judge  Par- 
dee, so  he  could  assign  a  disinterested  judge  at  the  November  term. 

Did  you  not  further  state: 

The  November  term  I  was  sick — had  an  attack  of  facial  paralysis — ^but  our  dients 
telegraphed  me  to  come  over,  though  I  could  not  appear  before  tne  court.  Later  on, 
the  9th  or  11th,  he  replied  to  our  communication,  in  which  he  declined  to  recuse 
himself,  and  went  on  to  state  he  had  not  purchased  the  land,  tiiat  a  relative  of  his 
had  purchased  the  block  of  ground  in  question,  and  that  he  had  got  hold  of  the  deed 
and  returned  the  deed  to  the  vendor  of  the  deed.  The  vendor  of  the  deed  was  0.  H. 
Edgar,  a  party  defendant  in  the  suit  in  question,  and  he  being  a  party  defendant, 
made  Judge  Swayne  a  party  defendant  to  him,  as  we  supposed.  He  stated  that  the 
deed  had  oeen  sent  on  to  this  relative  at  Guyenoourt,  ana  he  returned  it,  as  he  had 
no  interest  whatever. 


812      8 WAYNE   IMPEACHMENT   PE0GEEDINQ8   IN   THE   SENATE. 

Did  you  not  further  say: 

And  we  also  learned  that  a  suit  had  been  brought  by  Watson  &  Co.  v.  Edgar  for 
commissions  due  them  by  Edgar. 

And  did  you  not  further  say: 

Now,  upon  that  we  brought  suit  against  Judge  Charles  Swayne.  The  first  thing 
we  did  in  the  morning,  before  any  business  was  transacted,  was  to  discontinue  the 
suit 

Did  you  not  make  that  statement  before  the  House  committee? 

Mr.  Manager  Olmsted.  Is  that  a  question  ? 

Mr.  Manager  De  Armond.  I  suggest  that  if  counsel  for  the  respond- 
ent wish  to  examine  the  witness  fairlv  they  ought  hardly  to  read  as 
much  as  a  page  from  different  parts  oi  a  book  and  ask  for  an  answer 
''yes"  or  ''no."  I  do  not  suppose  anybody  could  keep  connected  in 
his  mind  all  those  several  questions,  and  answer  them  ''yes"  or  "no." 

The  Presiding  Officer.  If  the  witness  states  that  he  can  not  answer 
80  long"  a  question  it  can  be  divided. 

A.  The  first  and  second  questions  I  think  I  can  answer.  Perhaps 
the  third  I  will  ask  to  have  restated.  The  statement  as  to  the  19th  of 
October  being  the  date  of  the  letter  to  Judge  Swayne  is  an  error.  It 
was  written  m  August;  I  think  August  5.  In  regard  to  the  second 
question  about  bringing  the  suit,  it  is  an  error  in  stating  that  we  had 
before  us  the  judgment,  or  rather  the  suit  of  Watson  &  Ci..  v.  Charles 
Edgar.  We  nad  the  other  information  I  referred  to,  but  not  that. 
Now,  as  to  the  third  question  vou  asked  me  about 

Q.  (By  Mr.  Thurston.)  Did  you  not  further  state,  referring  to 
what  you  have  just  stated: 

Now,  upon  that  we  brought  suit  against  Judge  Charles  Swayne? 

A.  Yes,  sir;  but  I  desire  to  state,  in  connection  with  that,  that  the 
suit  against  Charles  Edgar  by  Watson  &  Ck).  was  a  suit  to  recover 
their  commission  for  the  sale  of  the  property,  and  that  that  suit  was 
pending  before  the  circuit  court  of  the  tfnited  States  at  the  fall  term, 
and  was  evidently  known  to  Judge  Swayne. 

Q.  You  informed  yourself  about  that  suit,  did  you? — A.  We  finally 
found  out  about  it  accidentally. 

Q.  That  suit  was  one  of  the  foundation  facts  upon  which  you  thought 
you  were  justified  in  suing  Charles  Swayne  for  the  title  of  this  prop- 
erty?— A.   Well,  certainly. 

Q.  Is  it  not  a  fact  that  that  suit  was  brought  against  Edgar  to  recover 
fees  claimed  to  have  been  earned,  and  that  Eklgar  was  a  nonresident, 
and  the  only  jurisdiction  they  got  in  the  case  was  to  attach  block  91  as 
Edgar's  property? — A.  I  know  nothing  of  those  facts. 

Mr.  Thurston.  That  is  all. 

Mr.  McLaurin.  Mr.  President,  I  desire  to  propound  a  question. 

The  Presiding  Officer.  The  Senator  from  Mississippi  propounds 
a  question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  Was  any  evidence  offered  in  the  contempt  proceedings  by  the  prosecatord  of 
the  rule  upon  you  for  contempt  tendings  to  show  that  you  or  Mr.  Davis  nad  anything 
to  do  with  the  writing  of  the  newspaper  article? 

A.  Not  one  word. 

Mr.  Bacon.  I  desire  to  propound  a  question  to  the  witness. 
The  Presiding  Officer.  The  Senator  from  Georgia  propounds  a 
question,  which  will  be^l'ead  by  the  Secretary. 
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The  Secretary  read  as  follows: 

Q.  Did  you,  in  bringing  the  suit  against  Judge  Swayne  in  the  State  court,  design 
and  intend  thereby  to  compel  him  to  recuse  himself  on  the  trial  of  the  case  then 
pending  in  the  Federal  court? 

A.  Of  course  not;  no  lawyer  in  the  United  States  who  has  any  sense 
would  have  taken  that  course. 

Reexamined  by  Mr.  Manager  De  Armond: 

Q.  Was  Watson  a  defendant  in  the  Florida  McGuire  case? — A. 
Yes,  sir. 

Q.  Was  there  a  case  of  Larvalette  tried  before  Judge  Swayne  some 
time  before  these  ti*ansactions,  in  which  the  same  matter  necessarily 
would  be  gone  over  as  to  the  ownership  and  the  claims  of  title  to  this 
land,  including  block  91? — A.  The  same;  yes,  sir. 

Q.  The  claim  of  Larvalette  was  practically  the  same  as  that  of 
McGuire? — A.  Thej'  are  brother  and  sister. 

Q.  They  claimed  through  the  same  source  of  title? — A.  Yes,  sir; 
the  same  source. 

Q.  And  Judge  Swayne,  before  this  transaction  with  relation  to  the 
purchase  of  block  91,  had  tried  that  case? — A.  He  had  tried  that  case. 

The  Presiding  Officer.  Is  that  all  ? 

Mr.  Manager  De  Armond.  Yes,  sir. 

Mr.  Nelson.  1  desire  to  propound  a  question. 

The  Presiding  Officer.  The  Senator  from  Minnesota  propounds 
a  question,  which  will  be  read. 

The  Secretary  read  as  follows: 

Q.  How  long  before  you  wrote  Judge  Swayne  to  recuse  himself  was  the  suit  of 
Florida  McGuire  commenced  in  his  court? 

A.  The  January  previous. 

The  Presiding  Officer.  Are  there  any  further  witnesses  on  behalf 
of  the  managers? 
Mr.  Manager  De  Armond.  Yes,  sir;  have  Mr.  Murphy  called. 

Michael  Murphy  sworn  and  examined. 

By  Mr.  Manager  De  Armond: 

Q.  Where  do  you  reside? — A.  Pensacola,  Fla. 

Q.  What  office  did  you  hold  in  Pensacola  or  in  Escambia  County  in 
November,  1901  ? — ^A.  Deputy  sheriff,  sir. 

Q.  State  whether  or  not  you  were  in  charge  of  the  jail  when  General 
Belden  and  Mr,  Davis  were  brought  there  by  the  United  States  mar- 
shal or  deputy  marshal. — A.  Yes,  sir;  I  waa  m  charge  of  the  jail. 

Q.  Was  there  a  commitment  brought  with  them  ? — A.  To  the  best  of 
my  knowledge,  yes,  sir. 

Q.  State  what  you  did  with  them. — A.  I 

Mr.  Thurston.  One  moment.  We  object  to  this.  We  did  not 
insist  very  hard  on  our  right  to  this  objection  while  Mr.  Delden  was 
testifying,  but  it  is  certain  that  what  took  place  in  that  jail,  its  condi- 
tion, the  way  the  prisoners  slept,  the  way  they  were  fed,  the  way  they 
were  treated,  could  not  be  used  to  prejudice  the  court  against  Judge 
Swayne  unless  they  first  laid  the  foundation  for  it  by  showing  that  he 
was  responsible  for  it  or  directed  it. 

The  Presiding  Officer.  That  was  the  opinion  of  the  Presiding  Offi- 
cer on  a  former  day,  but  the  questions  which  were  asked  Mr.  Belden 
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were  allowed  on  the  ground  that  they  were  a  narrative  of  what 
occurred.  The  Presiding  OflScer  doea  not  think  that  evidence  show- 
ing that  the  condition  of  the  jail  was  an  improper  one  is  admissible 
unless  it  be  shown  that  it  was  known  to  Jud^e  bwayne  and  that  that 
was  part  of  his  motive  in  committing  them  there. 

Mr.  Manager  De  Armond.  I  was  not  going  to  ask  the  witness  about 
the  general  condition  of  the  jail.  I  was^oing  to  ask  questions  practi- 
cally the  same  as  those  asked  General  Selden;  about  what  was  done 
with  them. 

The  Pkesiding  Officer.  What  is  the  purpose  of  the  Questions ? 

Mr.  Manager  De  Armond.  To  show  the  punishment  tney  endured. 

The  Presiding  Officer.  Unless  there  is  something  unusual  in  the 
character  of  the  jail,  which  was  known  to  Judge  Swayne,  the  Presid- 
ing Officer  thinks  the  evidence  is  inadmissible. 

Mr.  Manager  De  Armond.  Of  course,  we  could  show  it  was  the  jail 
to  which  Federal  prisoners  were  ordinarily  sent.  It  is  onlv  upon  that 
point  we  wish  to  examine  the  witness.  If  the  court  excludes  it,  of 
course  I  will  not  take  further  time. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  it  is  inad- 
missible. 

Mr.  Manager  De  Armond.  I  will  have  Mr.  Davis  recalled.  We 
have  another  witness  in  regard  to  the  same  matter,  but  I  will  not  call 
him.     You  are  excused,  mi\  Murphy. 

Elza  T.  Davis  recalled. 

Examined  by  Mr.  Manager  De  Armond: 

Q.  State  to  the  court  whether  in  the  hearing  of  the  contempt  pro- 
ceedings against  you  in  Judge  Swayne's  court  your  attention  was 
called  by  the  judge  to  a  paper  purporting  to  be  the  original  manuscript 
copy  of  what  nad  been  published  in  a  newspaper  in  Pensacola. — A.  Yes, 
sir;  he  held  the  mper  up  in  his  hand,  and  be  called  me  to  the  bench. 
He  says,  "Mr.  Davis,  will  vou  swear  that  you  did  not  write  this 
paper!"  I  replied  to  him,  "I  solemnly  do,"  and  laid  the  paper  down 
upon  the  bencn  like  that  [indicating]. 

Q.  That  was  during  the  hearing? — A.  Yes,  sir. 

Q.  State  whether  or  not  there  was  any  testimony  in  that  hearing, 
offered  by  Mr.  Blount  or  those  looking  after  the  prosecution,  upon  any 
point  except  as  to  the  bringing  of  the  suit  in  the  State  court  and  the 
service  of  process  and  as  to  that  article  which  is  said  to  have  appeared 
in  the  newspaper. — A.  None  that  I  remember. 

Q.  Was  there  any  testimony  offered  to  show  or  tending  to  show  any- 
thing about  what  you  and  Mr.  Belden,  or  either  of  you,  knew  about 
any  declaration  made  by  the  Judge  respecting  his  interest  or  the 
interest  of  any  member  of  his  family  in  the  property  ? — A.  None  at 
all. 

Q.  Was  there  any  testimony  offered  showing  or  tending  to  show 
anything  done  by  you  gentlemen  with  the  intention  of  obstrutiting 
process  or  interfering  with  the  work  of  the  court  or  bringing  reproach 
upon  Judge  Swayne f— A.  Nothing  whatever. 

Q.  The  testimony  related  to  those  two  points? — A.  Yes,  sir. 

Q.  Did  it  relate  to  anything  else  whatever? — ^A.  Nothingwhatever. 

Q.  And  the  testimony  you  offered  was  to  show  that  Mr.  Blount  and 
Mr.  Fisher  were  attorneys  and  parties  in  the  Florida  McGuire  case? — 
A.  Yes,  sir. 
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Q.  Is  this  the  same  Mr.  Fisher  who  was  appointed  receiver  when 
possession  was  obtained  by  those  who  are  now  the  defendants  in  the 
injunction  proceeding? — A.  The  same  one. 

Q.  State  whether  or  not  Mr.  Fisher  gave  a  bond  as  receiver  or 
whether  he  operated  without  it. 

Mr.  Thubston.  We  certainly  object  to  that  question.  It  is  entirely 
irrelevant  and  immaterial. 

The  Presiding  Officer.  What  was  the  question? 

Mr.  Manager  De  Armond.  Whether  Mr.  Fisher  gave  a  bond  as 
receiver  in  the  proceedings  in  which  by  injunction  those  who  are  now 
defendants  in  the  Florida  McGuire  case  obtained  possession  of  the 
propertv  in  dispute. 

Mr.  THtTRSTON.  Counsel  is  asking  now  about  Fisher,  an  attorney 
who  was  associated  with  Mr«  Blount  in  presenting  before  the  court 
the  contempt  case  against  l^r.  Davis  and  Mr.  Belden.  He  is  offering 
to  show  in  some  way — I  do  not  know  how — that  Fisher  at  some  other 
time  and  in  some  other  place  has  done  something  that  would  reflect 
upon  him.  I  can  not  conceive  of  any  other  purpose;  I  do  not  think 
that  can  be  done.  It  has  no  relevancy  to  this  case.  There  is  no 
charge  of  any  kind  made  here  against  Mr.  Fisher.  He  is  not  a  wit- 
ness in  the  case.  The  propriety  of  the  proceedings  in  that  matter 
before  the  court  has  not  been  questioned.  How  can  he  be  attacked 
collaterally  here  in  his  absence?  This  ought  not  to  be  a  general 
attack.     It  ought  to  be  confined  to  those  who  are  before  the  court. 

Mr.  Manager  De  Armond.  Mr.  President,  it  has  been  shown  that 
Mr.  Fisher  and  Mr.  Blount  were  parties  defendant  and  attorneys  for 
other  parties  in  the  Florida  McGuire  case.  It  has  also  been  shown, 
brought  out  originally  by  the  cross-examination  of  the  gentleman  on 
the  other  side  when  General  Belden  was  upon  the  stand,  that  Mr. 
Fisher  was  appointed  receiver  when  those  who  are  now  defendants  in 
the  Florida  McGuire  case  were  plaintiffs  in  the  State  court  and  by 
means  of  an  injunction  obtained  possession  of  the  property  in  dispute. 
All  I  am  asking  this  witness,  and  that  to  which  counsel  objects;  is 
whether  William  Fisher  gave  a  bond  as  receiver  in  that  proceeding. 
That  is  the  matter  submitted  to  the  court. 

The  Presiding  Officer.  The  Presiding  (Mcer  does  not  see  how  it 
is  material. 

Mr.  Manager  De  Armond.  Very  well.  I  will  not  pursue  it  any 
further.  The  object  was  to  show  the  relation  and  connection  of  Mr. 
Fisher  and  Mr.  Blount  to  these  proceedings.  [To  counsel  for  respond- 
ent.]   Cross-examine,  gentlemen. 

]No  cross-examination. 

The  Presiding  Officer.  Are  there  any  more  witnesses  on  behalf 
of  the  managers? 

Mr.  Manager  De  Armond.  I  suppose  it  is  proper  to  introduce  in 
evidence  the  statutes  of  the  State,  and  I  wish  to  introduce  in  evidence 
sections  967  to  970  on  the  subject  of  the  disqualification  of  judges,  and 
sections  1611,  1512,  and  1513  of  the  Florida  Revised  Statutes  (1892) 
upon  the  subject  of  ejectment.    I  will  ask  the  Secretary  to  read  them. 

The  Presiding  Officer.  Does  the  manager  desire  to  have  the  sec- 
tions read? 

Mr.  Manager  De  Armond.  Yes,  sir.    It  will  take  but  little  time. 
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The  Secretary  read  as  follows: 

Article  I. 

DISQUALIFICATION  OF  JUDGES. 

967.  What  are  disqualifications. — No  jad^e  of  any  court  shall  sit  or  preside  in  any 
canse  to  which  he  is  a  party  or  in  which  he  is  interested,  or  in  which  he  would  l)e 
excluded  from  being  a  juror  by  reason  of  interest,  oonsan^iinity  or  affinity  to  either 
of  the  parties,  nor  shall  he  entertain  any  motion  in  the  cause  other  tlian  to  have  the 
same  tried  by  a  qualified  tribunal. 

968.  What  are  not  disquaIiJic(itio)is.—^o  judge  shall  be  disqualified  from  sitting  in 
the  trial  of  any  suit  in  which  any  county  or  municipal  corporation  is  a  partv,  by 
reason  that  such  judge  is  a  resident  or  taxpayer  within  such  county  or  municipal 
corporation. 

969.  Retirement  of  disqualiJjM  judge. — The  judge  so  disqualified  shall  retire  of  his 
own  motion  and  without  waiting  for  an  application  to  that  effect. 

970.  Effect  of  tfie  action. — Any  and  all  judgments,  decrees,  and  orders,  except  an 
order  for  the  trial  of  the  cause  as  hereinbefore  provided,  made  by  a  judge  so  disquali- 
fied shall  be  of  no  force  or  validity,  and  shall  be  null  and  void. 

EJECTMENT. 

1511.  Common-'law  action  abolished. — In  actions  of  ejectment  it  shall  not  be  neces- 
sary to  have  any  fictitious  parties  to  the  suit,  but  the  party  plaintiff  may  bring  his 
suit  directly  against  the  party  in  possession  or  the  one  claiming  adversely. 

1512.  Stimmons. — ^The  ordinary  writ  of  summons  may  be  issued  in  all  suits  in  eject- 
ment in  this  State,  and  in  no  case  shall  it  be  necessary  to  serve  a  copy  of  the  declarar 
tion  in  such  suits  upon  the  defendant  therein. 

1513.  Holdings — 1.  Declaration. — The  declaration  shall  onlv  contain  a  plain  state- 
ment of  the  cause  of  action  to  entitle  the  plaintiff  to  recover  the  land  in  controversy, 
together  with  mesne  profits.     It  may  be  in  the  following  form,  to  wit: 

*  *  In  the  circuit  court  of  Florida, circuit, coimty,  to  wit: 

'*A  B,  by  his  attorney,  sues  C  D  in  an  action  of  ejectment:  Because  the  defendant 
is  in  possession  of  a  certain  tract  or  parcel  of  land  situate,  lying,  and  being  in  said 
county,  kncgivn  and  described  as  follows,  to  wit  [here  describe  the  land],  containing 

about acres,  to  which  said  plaintiff  claims  title;  and  the  defendant  has  received 

the  profits  of  said  land  since  the day  of ,  A.  D. ,  of  the  yearly  value 

of  -^ dollars,  and  refuses  to  deliver  possession  of  said  land  to  the  said  plaintiff  or 

to  pay  him  the  profits  thereof.'' 

2.  Plea. — The  plea  of  **not  guilty"  shall  put  in  issue  the  title  of  said  land  in  con- 
troversy. Such  plea  shall  be  held  to  admit  the  possession  of  the  defendant,  or,  in 
case  of  an  adverse  claimant,  the  adverse  claim  of  the  defendant.  Should  the  defend- 
ant wish  to  deny  possession  it  shall  be  done  by  special  plea. 

Mr.  Manager  Olmsted.  Mr.  President,  that  is  our  case. 

The  Presiding  Officer.  Are  counsel  for  respondent  ready  to 
proceed? 

Mr.  HiGGiNS.  Yes,  sir.  Shall  I  proceed?  I  suppose  I  will  goon 
until  the  hour  of  adjournment,  at  5  o'clock. 

The  Presiding  Officer.  Perhaps  the  Senate  will  sit  longer  than  6. 
The  Presiding  Officer  can  not  determine  that. 

Mr.  HiGGiNS.  Mr.  President,  leading  out  of  the  reckoning 

The  Presiding  Officer.  If  the  counsel  will  pause  for  a  moment, 
how  much  time  will  counsel  probably  occupy  in  his  opening  arguments 

Mr.  HiGGiNS.  I  have  some  matters  reduced  to  writing,  but  I  can 
not  confine  myself  to  them  entirely.  I  can  not  tell  whether  I  will  take 
one  hour  or  two  or  three  hours. 

The  Presiding  Officer.  But  the  counsel  thinks  at  least  an  hour? 

Mr.  HiGGiNS.  Oh,  at  least  an  hour. 

The  Presiding  Officer.  Very  well. 

Mr.  Higgins.  Mr.  President,  leaving  out  of  the  reckoning  the  trial 


8WAYNE  IMPEACHMENT   PBOOEEDING^   IN   THE   SENATE.       81 7 

of  Judge  Humphries,  which  occurred  in  his  absence  and  under  the 
anomalous  conoitions  of  the  civil  war,  it  is  seventy -five  years  since  a 
Federal  judge  was  impeached  for  alleged  misconduct  in  the  discharge 
of  his  official  duty. 

During  that  long  period  "the  sword  of  the  Constitution,"  as  it  has 
well  been  called,  has  not  been  unsheathed. 

On  behalf  of  the  respondent  we  rest  in  confidence  that  in  the  pres- 
ent instance  it  has  been  unsheathed  most  improvidently. 

I  say  this  in  view  of  the  evidence  laid  before  the  court  by  the  learned 
managers,  and  in  view  of  the  further  evidence  it  will  be  pur  duty  to 
submit  on  behalf  of  the  respondent. 

As  to  the  contempt  cases,  we  think  it  already  appears  that  flagrant 
contempts  were  committed  by  Davis  and  Belden  in  the  one  case  and  by 
O'Neal  in  the  other. 

That  Judge  Sway ne  had  jurisdiction  within  the  terms  and  limitations 
of  the  act  of  1831,  section  725,  Revised  Statutes. 

That  the  sentence  he  imposed  was  both  moderate  and  just  and  without 
any  evidence  of  malice,  but  simply  in  the  discharge  of  his  duty,  which 
he  could  not  escape. 

The  other  three  charges  it  is  difficult  properly  to  characterize  and 
maintain  the  modemtion  of  language  due  to  this  court. 

We  deem  them  not  impeachable  high  crimes  and  misdemeanors 
within  the  meaning  of  the  Constitution  of  the  United  States,  and  on 
the  facts  and  law  without  merit. 

But  whatever  may  be  the  proper  view  to  take  of  the  merits  of  these 
articles  and  of  the  evidence  in  support  of  them,  there  can  be  no  uncer- 
tainty as  to  the  importance  of  this  case  in  other  respects. 

The  respondent,  oecause  of  the  judgment  he  pronounced  in  criminal 
charges  against  three  men,  is  by  a  prosecution  of  their  instigation  him- 
self brought  from  the  judgment  seat  of  his  own  court  and  placed  at  the 
dock  of  yours. 

If  convicted  it  drives  him  from  office.  It  ends  his  judicial  career. 
It.  shuts  him  off  from  his  retiring  pension.  It  disqualifies  him  from 
other  offices  of  honor.     It  destroys  his  life. 

To  accomplish  this  this  court  has  been  convened.  The  vast  interests 
of  a  mighty  nation  in  the  closing  hours  of  the  short  session  of  Con- 
gress are  held  up  while  the  diminutive  issues  of  this  contention  are 
thrashed  out  as  m  a  law  court. 

But  behind  both  respondent  and  court  stand  another  body  of  men, 
whose  interest  in  this  impeachment  and  its  outcome  raise  it  to  an 
importance  and  dignity  worthy  of  the  character  of  this  august  tribunal. 

It  is  the  Federal  judiciary — the  coordinate  branch  of  the  Govern- 
ment, the  keystone  of  the  Federal  arch;  at  once  the  most  powerful 
and  tne  most  helpless. 

Shall  their  weapon  of  defense,  on  which  rests  their  independence 
and  their  freedom  of  deliberation  from  force,  be  stricken  down,  and 
that  from  a  quarter  where  they  are  individually  helpless,  except  in 
the  justice  of  their  cause  and  the  lofty  chamcter  of  their  judges'^ 

Shall  they  be  stricken  down  by  the  legislature  through  the  process 
of  impeachment? 

Through  them  you  touch  the  acutest  interest  of  the  American  people. 

You  assail  the  balance  of  the  Constitution.  You  touch  its  nerve 
center  and  tenderest  point. 


818      SWAYITB  nCPBAOHMElirr  FBOOEBDn^OS  IN  THB  SENATE. 

Here  this  cause  rises  to  its  highest  dignity,  to  its  supreme  impor- 
tance, and  challenges  the  anxious  attention  of  intelligent  and  thought- 
ful American  citizens  of  whatever  walk  in  life. 

I  shall  first  ask  the  attention  of  the  court  to  the  articles  in  the 
reverse  order  in  which  they  have  been  presented,  and  that  is  to  the 
contempt  cases,  and,  following  the  course  taken  by  the  learned  mana- 
ger who  opened  the  case  on  the  other  side,  I  shall  ask  the  attention  of 
the  court  m  the  first  instance  to  the  Davis  and  Belden  case.  It  is  to 
be  said  of  it,  as  of  the  O'Neal  case,  that  the  question  before  the  court 
is  not  whether  O^Neal  in  the  one  case  and  Davis  and  Belden  in  the 
other  were  rightly  adjudged  guilty  of  contempt  and  sentenced  to 
punishment,  but  it  is  whether  Judge  Swayne's  conduct  in  rendering 
said  judgments  was  both  so  lacking  in  jurisaiction  and  so  malicious  that 
he  is  amenable  to  impeachment  therefor. 

DAVIS  AND  BELDEN. 

These  four  articles — 8, 9, 10,  and  11 — I  will  endeavor  to  treat  together, 
as  it  has  already  been  made  apparent  by  the  evidence  that  they  relate 
to  but  one  transaction,  known  and  described  as  the  David-Belden  con- 
tempt case. 

I  will  treat  the  question  from  two  standpoints.  First,  that  the  adju- 
dication of  contempt  against  these  two  attorneys  was  within  the  terms 
of  section  725  of  tne  Ke vised  Statutes  and  a  ]ust  one.  That  the  sen- 
tence, although  exceeding  the  law,  was  not  imposed  through  malice, 
and  hence  no  impeachable  offense  has  been  made  out  by  tne  House 
managers.  Second,  that  whether  or  no  the  allegations  and  proofs  brin^ 
the  case  within  the  true  intent  and  meaning  of  section  725  or  the  Revised 
Statutes  of  the  United  States  it  was  within  the  jurisdiction  of  the 
respondent,  sitting  as  a  judge  in  this  cause,  to  try  and  determine  that 
very  question,  and  a  wrongful  determination  thereof  was  a  judicial  act 
for  which  he  is  not  impeachable,  unless  he  be  so  held  from  a  corrupt 
or  malicious  intent,  which  intent  is  wholly  lacking  in  this  cause,  apd 
can  not  be  presumed  from  the  fact  that  in  imposing  sentence  he,  through 
ignorance  of  the  statute  and  its  provisions,  exceeded  the  law. 

STATEMENT  OP  FACTS. 

Before  I  ask  the  Secretary  to  read  the  motion  and  answer  in  this  case 
I  beg  to  submit  certain  preliminary  observations. 

First.  There  was  no  diflScultjr  in  these  lawvers  raising  and  having 
adjudicated  their  claim  that  the  judge  should  decline  to  sit  in  the  case, 
or  as  thev  seem  to  term  it  in  the  southern  circuit  of  this  country,  to 
"recuse"  himself,  a  phi*ase,  I  believe,  drawn  from  the  civil  law. 

All  they  had  to  do,  and  what  they  should  have  done,  was  to  present 
to  the  court  a  petition  or  afSdavit  alleging  their  facts  and  praying  or 
moving  that  he  recuse  himself. 

If  he  should  refuse  their  prayer  or  motion,  they  would  then  have 
their  case  upon  the  record,  and  could  have  their  question  reviewed 
upon  a  writ  of  error. 

Everything  then  would  have  been  done  decently  and  in  order. 

More  than  that,  Mr.  President,  they  were  not  the  only  parties  to  the 
case  who  were  interested  in  the  question  as  to  whether  the  J  udge  should 
recuse  himself  or  not  because  of  his  self-interest.    That  affected  the 
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defoDdants  as  acately  as  it  affected  the  plaintiffs,  and  whether  the 
defendants  did  or  did  not  want  him  to  sit  was  a  question  in  which  they 
were  concerned  as  much  and  as  well  as  the  plaintiffs,  and  they  were 
entitled  to  be  heard  upon  that  question.  Ana  yet  by  the  course  taken 
by  these  gentlemen  they  gave  tne  defendants  to  that  suit  no  opportu- 
nity to  be  heard  upon  it,  for  they  began  it  by  the  improper — 1  do  not 
accuse  them  of  any  gross  impropriety — but  the  improper  way  of 
bringing  the  subject  to  the  attention  of  the  court. 

The  great  principle,  Mr.  President,  is,  as  every  lawyer  knows,  that 
the  court  does  not  move;  it  is  moved;  and  a  letter  to  a  judge  on  the 
bench  is  no  way  to  bring  a  question  before  him  that  is  not  ex  parte, 
but  which  itself  concerns  both  sides.  So  they  ought  to  have  taken  this 
case  by  presenting  their  petition  as  they  did  when  they  renewed  their 
suit.  It  ought  to  have  been  done  so  in  the  first  instance,  and  in  such 
case  the  defendants  to  the  suit  would  have  been  before  the  court  when 
the  matter  was  determined,  and  the  judge  would  have  delivered  his 
judgment,  and  that  could  be  taken  up  on  error,  as  has  been  done  in  the 
subsequent  litigation  between  the  same  parties. 

All  this  is  mme  perfectly  apparent  and  incontrovertible  by  the  course 
they  actually  took  when  they  renewed  the  suit  at  the  next  term. 

Now,  next,  and  I  submit  to  the  court  most  important,  it  is  not  open 
to  dispute  in  this  case  that  Judge  Swayne  never  had  any  propertv  in. 
title  to,  or  ownership  of  block  91.  The  learned  managers  have  closed 
their  case  without  offering  a  scintilla  of  evidence  of  any  title  in  him  to 
that  land. 

Not  only  that,  Mr.  President,  but  up  to  the  testimony  of  Mr.  Belden 
in  this  cause  here  there  has  been  notning  in  the  record  which  showed 
that  either  Davis  or  Belden  claimed  that  ne  had  any  interest  in  it. 

Now,  when  I  approach  that  phase  of  the  matter  I  must  at  the  outset 
interpose  another  preliminary  observation,  which  goes  without  saying 
in  this  discussion  and  this  adjudication,  and  that  is  that  the  case  the 
Senate  is  trying  is  the  one  that  was  before  Judge  Swayne,  the  one  that 
was  made  by  these  two  lawyers  there.  What  was  the  record  that  they 
made  before  him?  They  came  in  with  their  answer.  In  their  answer 
they  never  claimed  that  the  judge  had  any  such  title  to  the  property. 
All  they  asserted  was  that  Mrs.  Swayne  owned  it,  and  when  ruled  to 
show  cause  why  they  should  not  be  punished  for  contempt,  all  they 
alleged  in  justification  was  that  the  judge  had  said  that  tnere  was  in 
existence  an  uncanceled  deed  to  her  and  nothing  to  him. 

It  was  left,  Mr.  President,  for  the  learned  manager  "[Mr.  Manager 
Palmer],  whose  absence  I  regret,  for  I  want  to  say  nothmg  behind  nis 
back,  and  I  will  not,  that  I  would  not  say  to  his  lace — it  was  left  for 
him  to  make  the  groundless  and  unjustifiable  and,  with  all  respect  to 
this  court,  I  subnut,  the  inexcusable  insinuation  that  the  judge  had 
bought  the  property  for  himself,  but  took  the  title  in  Mrs.  Swayne's 
name  so  that  it  could  be  concealed,  and  that  in  the  face  of  the  fact  that 
in  the  very  statement  of  these  defendants  in  their  answer  as  justifying 
their  suit  against  him  it  is  stated  that  he  had  alleged  there  was  out- 
standing an  uncanceled  deed  to  her,  the  purchase  to  be  paid  for,  as  the 
answer  says,  by  Mrs.  Swayne  out  of  her  private  fortune  received  in 
inheritance  from  her  father. 

I  therefore  staii;  out,  Mr.  President,  with  my  feet  firm  on  the  foun- 
dation of  rock  in  this  case  that  there  never  was,  and  b  not,  any  title 
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to  Judge  Swayne  to  that  land,  and  there  never  was  for  a  moment  any 
title,  nor  any  reason  why  anybody  thought  there  was  any  title  in  him. 

It  is  equally  clear,  as  a  matter  oi  law,  that  there  was  no  title  in  Mrs. 
Swayne.  What  ground  do  they  allege  that  would  make  title  in  her? 
A  deed  to  her  uncanceled. 

Why,  Mr.  President,  does  not  every  tyro  know — does  it  even  come 
up  to  the  measure  of  hornbook  law — that  it  takes  delivery  to  make  a 
deed?  It  is  not  its  writing;  it  is  not  its  signing;  it  is  not  its  sealing; 
it  is  not  its  being  witnessed;  it  is  not  its  being  acknowledged.  None 
of  those  make  a  deed.  A  deed  is  made  by  delivery,  and  only  by 
delivery. 

Now,  where  is  it  claimed  or  set  up  in  this  case  by  any  evidence  that 
Mrs.  Swayne  had  any  deed  delivered  to  her,  and  what  was  the  justifi- 
cation of  these  lawyers  who  complained?  We  think  it  was  not  fair 
that  they  were  charged  with  being  ignorant,  but  what  justification  was 
there  for  them  in  saying  that  there  was  title  in  Mrs.  Swayne  because 
there  was  an  uncancelea  deed  to  her,  without  there  being  any  allega- 
tion that  it  ever 'was  delivered  to  her? 

Now,  the  learned  managers  have  produced  their  own  witnesses. 
They  have  made  their  own  case.  They  had  Mr.  Hooten  here.  He 
conaucted  the  transaction.  They  stand  on  his  evidence,  and  we  do, 
too — that  it  was  but  a  negotiation,  only  a  negotiation,  no  more  than  a 
negotiation.  It  never  was  a  completed  purchase.  Money  was  not  paid, 
no  deed  was  received;  and,  lo  and  behold,  it  all  went  off,  because  it  is 
conceded  upon  both  sides  that  there  was  a  defect  in  the  title.  No  wise 
man  certainly  buys  a  defective  title. 

The  universal  rule,  subject  to  i)ossible  exceptions  in  peculiar  particu- 
lar cases,  is  that  when  purchase  is  negotiated  the  first  thing  is  to  sub- 
mit the  title  to  the  counsel  for  the  purchaser  that  he  might  satisfy 
himself  in  that  regard.  Until  that  is  done  it  is  all  cautionary.  There 
was  no  written  agreement  in  this  case.  All  that  went  on  was  corre- 
spondence between  Watson  &  Co.  on  the  one  side  and  Edgar,  in  New 
York,  on  the  other;  and,  lo  and  behold,  it  turned  up  that  Eklgar 
refused  to  warrant  the  title  by  a  warranty  deed  because  of  the  fact 
that  it  was  involved  in  this  Spanish  grant,  indifferently  called  Rivas, 
Chcveaux,  and  Caro. 

Now,  that  fact  was  brought  to  the  attention  of  Judge  Swayne,  and 
I  will  ask  the  Secretary  to  read  this  corrcvspondence. 

The  Presiding  Officer.  Without  objection,  the  Secretary  will 
read. 

The  Secretary  read  as  follows: 

"  We  have  deed  to  block  91,  New  City,  from  Mr.  Edgar,  but  he  refuses  to  give  a 
warranty  deed  to  this  block;  he  merely  gives  quit<;laim  deed.  We  have  received  a 
letter  from  him,  in  which  he  writes  he  is  unw^illing  to  give  anything  but  a  bargain 

and  sale  deed,  as  he  is  afraid  of  the  old Caro  claim  on  this,  which  seems  to 

be  his  objection.  We  have  recently  made  an  abstract  of  title  of  this  property,  and 
it  seems  to  us  we  would  just  as  soon  have  one  deed  as  the  other,  but  we  lay  the  mat- 
ter before  you  so  as  to  have  you  perfectly  satisfied.  In  case  the  deed  is  not  satisfac- 
tory to  you,  of  course,  we  will  have  to  drop  this  deed  or  wait  until  you  come  home. 
Thanking  you  for  an  immediate  reply. 

"Yours,  truly,  Thomas  C.  Watson  &  Co.'* 

I  received  a  reply  from  him,  letter  dated  July  22,  1901: 

^'Gbntlemen:  You  may  omit  block  91  and  send  papers  for  the  others  along,  and 
oblige, 

"Yours,  truly,  Charlbs  Swaynb." 
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Mr.  HiGGiNS.  So,  Mr.  President,  the  court  will  see  that  never  even 
a  deed  ever  got  to  Judge  Swayne  or  to  Mrs.  Swayne.  It  was  halted 
at  Pensacola  in  the  custody  of  Watson  &  Co. 

Now,  other  deeds,  it  seems  from  the  evidence— a  mortgage  and  notes 
accompanying  it — were  sent  to  the  Judge  and  returned  by^  him,  and 
in  the  lapse  of  time— for  this  was  the  Ist  of  July  or  early  in  July  of 
that  year— between  that  and  November,  when  the  case  came  up,  the 
Judge  had  gotten  a  little  mixed  with  regard  to  it,  and  in  the  statement 
that  he  placed  upon  the  record  and  the  one  he  made  from  the  bench 
he  said  the  deed  had  been  sent  to  him  and  returned.  Though  that  was 
not  the  fact,  but  as  a  part  of  the  record  I  will  ask  the  Secretary  to 
read  the  statement  put  oy  the  Judge  upon  the  record. 

The  Secretary  read  as  follows: 

At  the  time  of  the  presentation  of  the  said  motion  by  the  said  W.  A.  Blount,  in 
oi)en  court,  on  November  11,  1901,  the  said  Simeon  Belden  and  the  said  E.  T.  Davis 
were  present  in  the  said  court,  and  before  making  said  order  the  said  judge  made 
and  directed  to  be  spread  upon  the  minutes  the  following  declaration  concerning  his 
connection  with  the  land  in  the  Cheveaux  tract,  mentioned  in  said  motion,  to  wit: 

"On  Tuesday,  November  5, 1901,  at  the  time  of  the  presentation  of  the  said  motion 
by  plaintiffs,  that  the  court  recuse  himself,  he  had  then  stated,  and  now  states,  that 
he  never  agreed  to  accept,  nor  ever  accepted,  any  deed  to  any  portion  of  the  said 
Oheveaux  tract;  that,  as  he  stated,  a  member  of  his  familjr,  to  wit,  his  wife,  had, 
with  money  inherited  by  her  from  her  father's  estate,  negotiated  for  the  purchase  of 
some  city  lots  in  Pensacola;  that  certain  deeds  in  connection  therewith  had  been 
sent  to  her  in  Delaware,  one  of  them  proving  to  be  a  quitclaim  deed,  and  uj)on  inves- 
tigation and  inquiry  it  was  found  that  the  property  in  this  deed  was  a  portion  of  the 
property  in  litigation  in  the  suit  of  Florida  McGuire  v\  Pensacola  City  Company  et 
al.,  and  that  thereupon,  and  by  his  advice,  the  said  deed  was  returned  to  the  pro- 
posed grantors  with  the  statement  that  no  further  negotiations  whatever  could  be 
conducted  by  them  in  relation  to  this  property,  and  they  thereupon  refused  to  pm*- 
chase,  either  at  the  present' time  or  in  tne  future,  any  portion  of  the  said  tract." 

Mr.  HiGGiNS.  Now,  Mr.  President,  it  does  appear  that  no  deed  was 
delivered  to  Mrs.  Swayne,  and  therefore  that  sne  never  got  title.  No 
money  was  paid  by  her,  and  the  land  never  was  hers.  An  uncanceled 
deed  outstanding  is  less  than  the  baseless  fabric  of  a  dream  as  the  foun- 
dation of  title  upon  which  to  predicate  a  suit  against  her.  There  was 
not  even  the  pretense  of  a  suit  against  her  husband. 

Now,  further,  Edgar  never  claimed  that  he  had  sold  the  property  to 
Mrs.  Swayne.  He  resisted  Watson  &  Co.'s  suit  for  commissions,  and 
the  suit  was  abandoned,  and  the  land  was  afterwards,  we  will  show,  sold. 
1  think  it  has  already  appeared  in  evidence  that  they  sold  it  afterwards 
to  other  parties,  to  wit:  The  Pensacola  Development  and  Investment 
Company. 

The  very  reason  why  the  Judge  refused  to  let  Mrs.  Swayne  buy 
block  91  was  that  it  was  included  in  the  Caro  grant,  involved  in  its 
disputed  titles,  and  in  this  very  litigation  in  wnich  he  was  asked  to 
recuse  himself,  but  weeks  before  he  received  the  letter  from  Belden 
and  Paquet.  Further,  there  was  nothing  in  the  record  of  the  suit  of 
Florida  McGuire  v.  Pensacola  City  Company  to  disclose  the  fact  that 
block  91  was  a  part  of  the  land  in  dispute  therein. 

The  declaration  in  the  suit  described  the  land  in  the  following  words, 
which  I  will  ask  the  Secretarv  to  read: 

The  Secretary  read  as  follows: 

The  said  defendants  are  in  poHsassion  of  a  certain  tract  or  parcel  of  land,  situate, 
lying,  and  being  in  the  county  of  Escambia,  State  of  Florida,  known  and  described 
as  follows: 

A  certain  parcel  of  land  known  as  the  "Gabriel  Rivaa"  tract,  containing  about 

8.  Doc.  194,  58-3 21 


322      SWATNE   IMPEACHMENT   PBOOEEDINGS    IN   THE   SENATE. 

two  hundred  (262^)  sixty-two  and  one-half  acres,  more  or  less,  in  the  eastern  por- 
tion of  the  city  of  Pensacola,  Escambia  County,  State  of  Florida,  mostly  in  section 
eight  sou^,  range  twenty-nine  west,  forming  a' lot  of  three  hundred  (300)  superficial 
arpents,  according  to  a  fi^rative  plan  of  the  survey  from  the  mouth  of  the  rivulet, 
as  the  extreme  east  of  this  population  according  to  the  plan  thereof,  and  is  bound 
northerly  and  westerly  by  vacant  lands.  Southerly  it  confines  with  the  Bay  of 
Pensacola  and  easterly  with  the  rivulet  of  the  Texar,  its  most  westerly  limit  l>eing 
north  of  the  compass  with  a  declination  of  seven  degrees  and  fifty  minutes  to  the 
north^at  as  shown  by  the  original  Spanish  grant  to  Gabriel  Rivas,  the  10th  day  of 
November,  1806,  and  re^stered  in  book  seven,  folio  sixteen,  number  1793,  said  prop- 
erty being  as  aforesaid  situate  in  the  county  of  Escambia,  State  of  Florida,  to  which 
said  plaintiffs  claim  title,  and  the  defendants  have  received  the  profits  of  the  said 
lands  since  the,  to  wit 

Mr.  HiGOiNS.  I  beg  pardon  of  the  court  for  taking  its.  time. 

Mr.  Baoon.  Mr.  President,  with  the  permission  of  the  counsel,  as 
the  hour  has  arrived  at  which,  under  the  order,  the  Senate  sitting 
as  a  court  of  impeachment  will  adjourn,  it  has  been  suggested  that 
possibly  it  might  be  to  the  convenience  and  in  accordance  with  the 
wish  of  counsel  for  the  respondent  to  proceed  at  this  time.  If  so,  I 
would  make  a  motion  to  that  effect.  But  before  doing  so  I  would  ssk 
that  the  court  or  the  Presiding  Officer  ascertain  whether  it  is  in  accord- 
ance with  the  wish  of  the  counsel  for  the  respondent  thus  to  proceed. 

The  Presiding  Officer.  The  order  is  that  the  Senate  sitting  as  a 
court  shall  commence  its  session  at  2  o'clock  and  continue  till  5. 

Mr.  Bacon.  "  Unless  otherwise  ordered." 

The  Presiding  Officer.  "Unless  otherwise  ordered."  We  are 
not  limited  to  5  o'clock  if  we  wish  to  continue  longer. 

Mr.  Bacon.  1  was  suggesting  that  we  might  otherwise  order  at  this 
time,  if  agreeable  to  the  counsel.  That  was  the  suggestion  which  I 
made. 

The  Presiding  Officer.  The  Presiding  Officer  wishes  to  suggest 
one  other  thing — that  after  to-day  there  are  only  ten  working  <£iys 
remaining  of  the  session. 

Mr.  Higgins.  I  recognize,  Mr.  President,  the  public  duties  of  the 
members  of  this  court,  and  I  will  impose  no  convenience  of  mine  in  the 
way.  I  am  willing  to  go  on  for  some  time,  if  it  is  not  fatigfuing  to 
the  members  of  the  courL 

Mr.  Teller.  Let  the  Senator  from  Georgia  ask  for  unanimous  con- 
sent to  proceed  until  6  o'clock. 

Mr.  Bacon.  Mr.  President,  I  will  suggest  to  the  Chair  that  he  take 
the  order  of  the  Senate,  either  by  unanimous  consent  or  by  a  vote. 
It  can  be  done  by  unanimous  consent,  I  presume. 

The  Presiding  Officer.  If  there  be  no  objection,  counsel  will  pro- 
ceed until  an  order  for  an  adjournment  or  some  other  order  in  the 
premises  is  made. 

Mr.  Teller.  Inasmuch  as  we  have  a  standing  order,  it  seems  to  me 
that  we  ought  to  change  it.  I  ask  the  unanimous  consent  of  the  Senate 
that  the  order  shall  be  changed  from  5  o'clock  to  6  o'clock. 

The  Presiding  Officer.  For  each  day  ? 

Mr.  Teller.  For  to-day  only. 

The  Presiding  Officer.  The  Senator  from  Colorado  asks  unani- 
mous consent  that  the  order  for  the  day  be  changed  so  that  the  Senate 
sitting  as  a  court  shall  continue  in  session  until  six  o'clock.  Is  there 
objection? 

Mr.  Pbttus.  Mr.  Psesident,  if  I  am  allowed,  the  Senate  made  an 
order  fixing  the  hour  for  genei'al  business  and  for  this  business.     I  am 
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very  much  inclined  to  think,  Mr.  President,  and  I  make  the  sugj^es- 
tion,  that  we  are  bound  by  that  order,  and  we  are  not  to  trespass  on  it. 

The  Presiding  Officer.  The  order  is  that  we  commence  at  2  o'clock 
with  the  impeachment  trial  and  continue  until  5  o'clock,  unless  other- 
wise ordered.  The  Presiding  Officer  supposes  that  it  is  in  the  power 
of  the  Senate  sitting  in  the  impeachment  trial  to  order  otherwise. 

Mr.  CuLLOM.  Were  the  words ' '  unless  otherwise  ordered,"  expressed 
by  the  Presiding  Officer  of  the  court,  agreed  to  in  the  Senate  or  in 
the  court  of  impeachment? 

The  Presiding  Officer.  They  are  in  the  order. 

Mr.  CuLLOM.  The  order  made  by  the  court  of  impeachment? 

Mr.  Pettus.  Made  by  the  Senate. 

Mr.  CuLLOM.  If  made  by  the  Senate 

The  Presiding  Officer.  The  recollection  of  the  Presiding  Officer 
is  that  the  order  was  passed  while  the  Senate  was  sitting  in  the  impeach- 
ment trial.     The  Senator  from  Georgia  [Mr.  Bacon]  will  know. 

Mr.  Fairbanks.  I  had  the  honor  of  presenting  that  order.  It  was 
an  order  passed  by  the  Sen^Jte  sitting  as  a  court  of  impeachment. 

The  Presiding  Officer.  That  was  the  impression  of  the  Presiding 
Officer.  The  Senator  from  Colorado  asks  unanimous  consent  that  the 
order  be  modified  to-day  so  that  the  Senate  sitting  in  the  trial  of  the 
impeachment  shall  continue  in  session  until  6  o'clock.  Is  there  objec- 
tion? 

Mr.  Pettus.  There  is  objection.  Unanimous  consent  will  not  be 
given. 

The  Presiding  Officer.  The  Senator  from  Alabama  objects. 

Mr.  Teller.  I  move  that  the  session  of  the  Senate  sitting  in  the 
impeachment  trial  be  continued  until  6  o'clock  to-day. 

The  Presiding  Officer.  The  Senator  from  Colorado  moves  that 
the  Senate  sitting  in  the  impeachment  trial  continue  in  session  this 
day  until  6  o'clock.  Is  the  Senate  ready  for  the  question?  The  ques- 
tion is  on  agreeing  to  the  motion. 

The  motion  was  agreed  to. 

The  Presiding  Officer.  The  counsel  will  proceed. 

Mr.  Higgins.  Mr.  President,  I  must  ask  the  pardon  of  the  Senate 
for  having  read  the  description  of  the  land  in  the  declaration  in  the 
case  of  Florida  McQuire  against  the  Pensacola  City  Company.  But 
it  was  necessary  to  make  it  perfectly  clear  to  the  court  that  that  descrip- 
tion contained  no  evidence  or  notice  to  anybody  outside  that  it  con- 
tained within  its  limits  block  91.  So  there  was  nothing  from  the  suit 
itself  to  let  Judge  Swayne  know  that  that  land  was  involved  in  block 
91  at  the  time  the  negotiations  were  conducted  between  him  and  Wat- 
son &  Co. 

The  first  actual  notice  either  Judge  Swayne  or  his  agents,  Watson  & 
Co.,  had  of  block  91  being  in  the  McGuire  litigation  over  the  Rivas 
grant  was  when  Edgar  sent  them  the  quitclaim  deed  and  refused  to 
give  a  warranty  deed  because  of  the  disputed  title  aforesaid. 

I  do  not  leave  out  of  account  that  Hooten  testified  that  Judge  Swayne 
said  to  him  at  the  time  he  was  negotiating  for  it  that  this  was  involved 
in  the  suit  over  the  Caro  grant,  and  that  it  would  disqualify  him  in 
this  court.  1  mention  it  now  only  to  dismiss  it  as  a  matter  of  no 
account.  It  did  not  create  any  title  in  Judge  Swayne;  it  created  no 
title  in  Mrs.  Swayne;  but  if  it  were  a  fact,  it  is  contrary  to  the  ro- 
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spondent's  recollection,  and  it  only  showed  that  there  was  evidence  to 
him  earlier  of  its  being  involved  in  it. 

As  1  have  already  said,  Mr.  President,  this  court  must  consider  this 
case  as  it  was  presented,  contested,  and  adjudicated  before  Judge 
Swayue  in  the  circuit  court  in  and  for  the  northern  district  of  Florioa. 
That  brings  me,  therefore,  to  the  consideration  of  the  charges  aj|;ainst 
Belden  and  Davis,  their  denials  and  admissions  as  contained  m  the 
pleadings  upon  which  they  were  tried:  and  although  this  has  been  read 
more  than  once  to  the  Senate,  I  will  now  ask  the  Secretary  to  again 
read  Mr.  Blount's  motion  upon  which  the  rule  to  show  cause  was 
founded. 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

And  now  comes  W.  A.  Blount,  an  attorney  and  counselor  at  law  of  this  court,  and 

Eracticlng  therein,  and  as  amicus  curiae,  and  moves  the  court  to  cite  Simeon  Belden, 
ouis  Paquet,  and  E.  T.  Davis,  attorneys  and  counselors  of  this  court,  to  show  cause 
before  this  court,  at  a  day  and  hour  to  be  fixed  by  the  court,  why  they  shall  not  be 
punished  for  contempt  of  the  court  in  causing  ana  procuring,  as  attorneys  of  the  cir- 
cuit court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein  Florida 
McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to  be  issued  from 
said  court  and  served  upon  the  judge  of  this  court,  to  recover  the  possession  of  block 
91  in  the  Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of  land  involved  in  a 
controversy  in  ejectment  then  depending  in  this  court  in  a  case  wherein  the  said 
Florida  McGuire  was  plaintiff  and  the  Pensacola  City  Company  et  al.  were  defend- 
ants, upon  the  grounds: 

1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted  after 
a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida  McGuire  v. 
Pensacola  City  Company  et  al.  had  been  submitted  to  the  court  on  November  5, 1901, 
and  denied,  and  after  the  said  judge  had  stated  in  open  court  and  in  the  presence  of  the 
said  counsel,  Simeon  Belden  and  Ix)uis  Paquet,  that  an  allegation  of  the  said  petition 
that  he  or  some  member  of  his  family  were  interested  in  or  owned  property  in  said 
tract  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  member  of  his 
family  to  buy  land  in  said  tract,  because  the  said  suit  of  Florida  McGuire,  involving 
the  title  to  the  said  tract,  was  in  litigation  before  him,  the  said  judge. 

2.  That  after  the  said  declaration  of  the  said  jud^  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or 
interested  in  any  part  of  the  said  tract  and  had  no  reason  whatever  to  believe  that  he 
or  they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said  block 
was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night,  the 
9th  instant,  after  6  o*clocOt,  and  after  the  court  had  overruled  the  motion  of  the  said 
attorney  to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola  City  Com- 
pany et  al.  lor  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  said 
counsel  that  he  would  call  the  case  for  trial  on  Monday,  November  11,  1901,  and 
would  then  try  the  case  unless  counsel  for  ]>Iaintiff  made  a  showing  why  he  should 
not  so  try,  anci  the  said  counsel  had  announcod  that  they  would  make  such  showing. 

4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against  the 
said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

W.  A.  Blount, 
An  Attorney  of  Oiis  Court, 
November  11,  1901. 

Mr.  HiGOiNS.  Mr.  President,  I  will  now  ask  the  Secretary  to  read 
the  answer  of  Belden  and  Davis. 
The  Presiding  Officer.  The  Secretary  will  read  as  requested. 
The  Secretary  read  as  follows: 

Before  the  Hon.  Charles  Swayne,  judge  circuit  court  United  States,  northern  district 
of  Florida.  In  re  matter  of  contempt  proceedings  a^inst  Simeon  Belden,  Louis 
Paquet,  and  E.  T.  Davis. 

And  now  comas  Simeon  Belden  and  E.  T.  Davis,  and  for  reasons  why  they  should 
not  be  punished  by  contempt,  showeth: 
First  That  the  grounds  upon  which  the  said  contempt  is  based,  to  wit,  summons 
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in  ejectment  issued  from  the  circuit  court  of  Escambia  County,  Fla.,  wherein  Florida 
McGuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  defendant,  that  said  pro- 
ceedings is  in  the  jurisdiction  of  the  circuit  court  of  Escambia  County,  Fla.,  and  that 
this  court  is  without  jurisdiction  thereof. 

Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing 
to  do  with  before  tnis  court,  nor  were  they  present  on  the  5th  day  of  November 
when  submitted,  as  stated  in  said  motion,  nor  present  when  any  statement  made  by 
the  judge  concerning  his  connection  with  any  of  the  property,  except  the  statement 
made  b^  said  judge  on  November  11,  after  court  convened  and  after  the  motion  to 
discontmue  the  case  of  Florida  McGuire  v.  Pensacola  City  Company,  et  al.,  was 
made. 

Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no  decla- 
ration made  by  the  judge  referred  to  in  said  paragraph,  and  as  for  reasons  to  believe 
that  he,  Judge  Swayne,  or  some  member  of  his  family  was  interested  in  block  91, 
Rivas  track  of  land,  named  in  said  summons,  we  simply  refer  to  the  declaration 
made  by  Hon.  Charles  Swayne  on  November  11,  1901,  when  said  motion  was  made 
by  the  Hon.  W.  A.  Blount,  and  that  after  hearing  said  declaration,  believe  that  there 
is  in  existence  a  deed  to  Mr.  Charles  Swayne,  uncanceled,  and  that  they  have  no 
knowledge  of  its  repudiation,  and  as  the  negotiation  for  the  property  named  in  said 
deed  was  one  made  by  Mrs.  Charles  Swayne  in  her  individual  right,  that  no  act  of 
the  sud  Hon.  Charles  Swayne  would  repudiate  or  render  null  and  void  any  transac- 
tion made  by  Mrs.  Charles  Swayne  with  her  own  money  or  property. 

Fourth.  That  E.  T.  Davis  for  himself  showeth:  That  this  court  had  no  jurisdiction 
over  him  in  said  matter  of  Florida  McGuire  v.  Pensacola  City  Company  et  al.  until 
he  requested  the  court  to  mark  bis  name  as  attorney  for  plaintiff  on  the  morning  of 
November  11,  when  he  presented  the  motion  to  discontinue  the  aforesaid  suit 

Simeon  Beldcn. 
E.  T.  Davis. 

Mr.  HiGGiNB.  Mr.  President,  I  now  beg  the  attention  of  the  court 
for  a  moment  while  I  compare  the  allegations  of  this  motion  and  the 
answer.  The  preamble  of  the  motion  itself  is  important  in  its  allega- 
tions. Mr.  Blount's  motion  was  to  cite  Davis  and  JBelden  to  show  cause 
why  they  should  not  be  punished  for  contempt  as  attorneys  of  the  cir- 
cuit court  of  Escambia  County  in  bringing  suit  against  the  judge  to 
recover  land  in  litigation  before  him  in  Qiis  court  or  in  the  United 
States  court,  to  which  the  answer  of  Belden  is: 

First  That  said  proceedings  are  in  the  iurisdiction  of  the  circuit  court  of  Escambia 
County,  Fla.,  and  that  this  court  was  without  jurisdiction  therein. 

So  that  their  claim  of  defense  to  the  rule  was  that  the  bringing  of 
the  suit  in  the  State  court  was  an  act  which,  as  an  act  of  contempt, 
could  only  be  within  the  jurisdiction  of  the  State  court,  out  of  which 
the  processes  issued,  and  was  not  within  the  jurisdiction  of  the  United 
States  court  whose  judge  had  been  sued. 

The  first  paragraph  of  the  motion  was  in  three  branches: 

(1)  That  said  suit  was  brought  after  [November  6]  a  petition  to  recuse  was  sub- 
mitted and  denied. 

(2)  After  the  Judge  in  open  court  and  in  the  presence  of  Belden  and  Paquet  had 
denied  any  title  in  himsen  or  family. 

(3)  Ana  had  stated  he  had  refused  to  permit  a  member  of  his  family  to  take  title, 
because  the  land  was  involved  in  the  McGuire  suit  before  him. 

Now,  note  the  answer  of  Belden  and  Davis  to  those  allegations: 

First  That  said  proceedings  are  in  the  iurisdiction  of  the  circuit  court  of  Escambia 
County,  Yla.,  and  that  this  court  was  without  jurisdiction  therein. 

Second  (to  article  1).  That  the  petition  to  recuse  before  this  court  they  had  noth- 
ing to  do  with.  That  they  were  not  present  November  5,  when  submitted,  nor  when 
the  Judge  made  any  statement,  except  on  November  11,  after  motion  to  discontinue 
F.  McGuire  suit  was  made. 

1  asked  the  witness  Davis  the  question  on  cross  examination  whether 
he,  at  the  time  he  brought  the  suit,  did  not  know  that  Judge  Swayne 
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had  declared  from  the  bench  that  he  had  no  title  in  this  land,  that  no 
member  of  his  family  had,  and  that  he  had  refused  to  let  any  member 
of  his  family  take  title  in  it  because  of  this  suit.  I  asked  him  if  he  did 
not  know  that  the  Judge  so  stated,  and  I  asked  him,  "Why  in  your 
answer  did  you  not  say  so  at  that  time?"  to  which  he  replied,  "I 
thought  I  did  say  so." 

Mr.  Manager  Olmsted.  And  he  did. 

Mr.  HiGGiNS.  But  he  did  not.  Here  is  the  answer.  There  is  not 
one  word  of  that.  What  he  says  is  that  the  petition  to  recuse  before 
this  court  they  had  nothing  to  do  with;  that  they  were  not  present  on 
November  5,  when  submitted,  nor  when  Judge  Swayne  made  any 
statement,  except  on  November  11,  after  the  motion  to  discontinue  the 
F.  McGuire  suit  was  made. 

Why,  Mr.  PresidenL  whether  they  were  present  or  not,  Judge 
Paquet  was  present.  He  was  their  associate  counsel ;  he  was  the  one 
who  was  there  representing  their  clients,  their  principals,  and  knowl- 
edge to  him  was  knowledge  to  his  clients  and  notice  to  nis  associate 
counsel.  Then  was  their  day  in  court  to  come  in  before  Judge  Swavne 
and  say,  "  Why,  if  your  honor  please,  we  did  not  know  you  said  t&at. 
We  were  not  here  and  did  not  hear  you.  If  that  is  what  you  said,  then 
we  take  it  back.  We  brought  this  suit  against  you  in  ignorance  of 
the  fact,  and  so  we  will  withdraw  that  litigation  and  purge  ourselves 
of  this  contenapt." 

Why,  Mr.  President,  that  case  would  never  have  gone  to  any  pun- 
ishment for  contempt;  and  it  did  not  in  the  case  of  Paquet  when  he 
came  in  and  made  just  such  an  acknowledgment — made  an  acknowledg- 
ment that  he  had  acted  in  contempt.  But  those  gentlemen  in  such  a 
case  as  that  would  absolutely  have  been  able  to  purge  themselves  from 
any  intent.  Instead  of  that,  they  rest  content  with  the  statement 
that  they  were  not  present  in  court  and  did  not  hear  the  Judge  in  what 
he  said.  They  never  alleged  that  they  had  not  otherwise  heard  and 
did  not  know  what  he  haasaid  from  the  bench. 

Now,  as  to  the  second  article. 

Second.  After  the  declaration  of  the  Judge,  (1)  the  counsel  were  aware  that 
neither  he  nor  his  family  were  owners  of  lot  91;  (2)  had  no  reason  to  believe  that 
he  or  they  were  so  interested;  (8)  knew,  or  easily  could  have  known,  that  said  lot 
was  unoccupied  and  in  the  possession  and  control  of  no  one. 

Their  answer  to  that,  Mr.  President,  is  this: 

They  heard  no  declaration  made  by  the  Judge. 

And  as  to  believing  that  Judee  Swayne  or  some  member  of  his  family  was  inter- 
ested in  block  91,  Rivas  tract  of  land  named  in  said  summons,  we  simply  refer  to  the 
declaration  of  the  Judge  on  November  11,  and  after  hearing  such  declaration  we 
believe  there  is  an  uncanceled  deed  to  Mrs.  Swayne,  one  mf^e  to  Mrs.  Swayne  in 
her  individual  right,  and  that  no  act  of  Hon.  Charles  Swayne  could  render  null  and 
void  any  transaction  made  by  Mrs.  Charles  Swayne  with  her  own  money  or  property. 

Not  one  word,  Mr.  President^  that  they  had  heard  that  the  Judge 
disclaimed  having  any  interest  m  it  himself  or  of  any  member  of  his 
family  having  an  interest  in  it.  On  the  contrary,  here  is  an  evasive 
answer;  they  do  not  purge  themselves  of  the  contempt,  but  reiterate  it. 

The  third  allegation  of  the  motion  was: 

Third.  That  suit  against  the  Judge  was  instituted  on  Saturday  night,  after  motion 
to  postpone  for  a  week  or  more  had  been  overruled,  and  case  set  for  Monday. 

The  answer  to  that  is  nothing.     There  is  no  answer  at  all. 
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The  fourth  touches  Davis  alone: 

« 

Fourth.  That  before  the  suit  against  the  Judge,  Davis  was  cognizant  of  all  the 
facts. 

He  does  not  deny  this  in  his  answer,  but  says  that  this  court  had  no 
jurisdiction  over  him  until  he  marked  his  name  on  the  record  on  Monday 
to  move  to  discontinue. 

In  the  face  of  that  record,  made  by  them  when  they  had  their  day  in 
coui-t,  how  can  they  come  before  this  court  and  undertake  to  ask  it  to 
believe  that  they  had  stated  that  they  did  not  know  of  the  Judge  hav- 
ing made  any  such  statement  from  tlbe  bench,  and  did  not  know  that 
Mrs.  Swayne  had  no  title  or  interest  in  the  property.  Indeed,  up  to 
this  time  Mr.  Belden  claims  that  she  does  have  such  interest,  and  tney 
have  carried  the  case  up  the  Supreme  Court  of  the  United  States  with 
the  contention  that  she  does  have  such  interest. 

Now,  Mr.  President,  the  question  before  this  court  is  not  merely 
whether  Davis  and  Belden  acted  in  acontemutuous  way  toward  Judge 
Swayne  and  the  circuit  court  of  the  Unitea  States  for  the  northern 
district  of  Florida,  but  it  is  whether  or  not  their  act  of  contempt 
brought  them  within  the  jurisdiction  of  that  court  under  the  terms  of 
the  act  of  Congress  passed  in  1831,  and  now  known  as  "section  725 
of  the  Revised  Statutes."  Our  proposition  is  that  the  bringing  of  the 
action  of  ejectment  against  Judge  Swayne  and  the  publication  of  the 
newspaper  article  on  the  following  morning  together  constituted  such 
misbehavior  on  the  part  of  Belden  and  Davis  as  attorneys  and  coun- 
selors of  the  court  as  to  constitute  contempt  within  the  terms  of  sec- 
tion 725  of  the  Revised  Statutes  of  the  United  States. 

I  shall  not  at  this  stage  of  these  proceedings  go  at  large  into  the 
authorities  upon  the  subject  of  jui  isdiction  under  the  act  of  Congress 
of  1831.  It  so  happens  m  this  case  that  the  question  has  already  oeen 
decided,  and,  I  respectfully  submit,  con(*luded  for  all  concerned. 
After  the  judgment  of  Judge  Swayne,  which  included  imprisonment 
as  well  as  fine,  Davis  and  Belden  at  once  sued  out  writs  of  habeas 
corpus  before  Judge  Pardee,  who  made  the  same  returnable  before 
Circuit  Judges  McCormick  and  Shelby,  as  well  as  himself,  who  all 
heard  the  argument  and  concurred  in  the  opinion.  I  will  ask  the 
Secretary  to  read  the  opinion. 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

Pardee,  circuit  judge. 

Section  725  of  the  Revised  Statutes  of  the  United  States  reads  as  follows: 

"The  said  courts  shall  have  power  to  impose  and  administer  all  necessary  oaths, 
and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authority:  Provided,  Tnat  such  power  to  punish  contempts  shall  not  be  con- 
strued to  extend  to  any  cases  except  the  misbehavior  of  any  penjon  in  their  jpresence, 
or  so  near  thereto  as  to  obetruct  the  administration  of  justice,  the  misbehavior  of  any 
of  the  officers  of  said  courts  in  iheir  official  transactions,  and  the  disobedience  or 
resistance  by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other  person,  to 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said  courts." 

The  relator  is  an  attorney  and  counselor  of  the  United  States  circuit  court  for  the 
northern  district  of  Florida,  and  as  such  one  of  the  officers  of  the  court  within  the 
intent  and  meaning  of  the  above  statute.  As  such  officer  he  was  and  is  chai*ged 
with  conduct  in  and  out  of  court  which,  if  accompanied  with  malicious  intent  or  had 
the  effect  to  embarrass  and  obstruct  the  administration  of  justice,  was  such  misbe- 
havior as  amounted  to  contempt  of  court.  To  hear  and  decide  wheliier  the  relator 
was  guiltv  of  such  contempt,  and  if  found  guilty  to  punish  him  for  such  conduct, 
was  clearly  within  the  jurisdiction  of  the  comt,  and  the  court  having  exercised  such 


328      8WAYNE   IMPEACHMENT   PROCEEDINGS   IN   THE   SENATE. 

jurisdiction  and  found  the  relator  guilty  of  contempt,  its  finding  against  the  relator 
can  not  he  reviewed  on  habeas  corpus.  (In  re  Swan,  150  U.  S.,  637. ) 
In  United  States  v.  Pridgeon  (163  U.  8.,  48,  62),  the  court  says: 
"Under  a  writ  of  habeas  corpus  the  inquiry  is  addressed  not  to  errors,  but  to  the 
question  whether  the  proceedings  and  the  judgment  rendered  therein  are,  for  any 
reason,  nuIJities,  and  unless  it  is  affirmatively  shown  that  the  judgment  or  sentence 
under  which  the  petitioner  is  confined  is  void,  he  is  not  entitled  to  his  dischai^." 

Mr.  HiGGiNS.  1  call  the  attention,  Mr.  President,  of  the  court  to 
the  breadth  of  this  decision.  It  not  merely  held  that  the  judgment  of 
Jud^e  Swayne  could  not  be  reviewed,  because  the  question  whether 
Davis  and  Belden  had  been  guilty  of  contempt  was  within  the  juris- 
diction of  his  court,  but  it  went  further.  After  repeating  the  lan- 
guage of  the  statute,  it  says: 

The  relator  is  an  attorney  and  counselor  of  the  United  States  circuit  court  for  the 
northern  district  of  Florida,  and  as  such  one  of  the  officers  of  the  court  within  the 
intent  and  meaning  of  the  above  statute.  As  such  officer  he  was  and  is  charged  with 
conduct  in  and  out  of  court  which,  if  accompaiiied  with  malicious  intent  or  had  the 
effect  to  embarrass  and  obstruct  the  administration  of  justice,  was  such  misbehavior 
as  amounted  to  contempt  of  court. 

That  amounted  to  a  decision  that  Judge  Swayne  had  jurisdiction 
which  could  not  be  revised  on  habeas  corpus,  but  that  a  case  had  been 
made  which,  if  true,  brought  it  within  the  terms  of  the  act  of  1831,  or 
section  726  of  the  Revised  Statutes. 

This  ruling,  invoked  by  Davis  and  Belden  themselves,  settled  the 
law  of  the  case  for  them,  for  Judge  Swayne  and  the  circuit  court  for 
the  northern  district  of  Florida,  and  for  all  its  people,  namely,  that 
if  they  were  guilty  of  the  acts  charged  then  it  was  such  misbehavior 
as  constituted  contempt  of  court  under  section  725  of  the  Revised 
Statutes. 

I  submit  that — 

1.  The  suit  against  Swayne  was  misbehavior  of  the  most  gross 
description  and  character  in  their  ofiicial  transactions  as  attorneys  of 
his  court,  in  the  case  of  the  same  plaintiff  against  the  Pensacola  City 
C!ompany  et  al. 

2.  It  was  at  the  same  time  misbehavior  within  the  terms  of  the 
statute  in  that  it  constituted  disobedience  and  resistanC'C  bv  them  as 
attorneys  in  the  suit  against  the  Pensacola  Company  to  the  lawful 
decree  and  order  of  the  court;  and, 

3.  It  was,  under  the  decisions,  misbehavior  so  near  the  court,  as  to 
obstruct  the  administration  of  justice. 

It  is  clear  to  a  demonstration  that  their  object  in  bringing  the  suit 
was  to  effect  the  action  of  the  Judge  on  the  two  points  upon  which  he 
had  during  the  week  decided  against  them,  namely: 

(a)  To  force  him  not  to  sit  in  the  case,  or,  in  other  words,  to  recuse 
himself;  and, 

(J)  To  force  him  to  postpone  the  trial  on  Monday,  the  11th. 

This  is  made  clear  by  another  act  of  contempt  to  the  same  end,  and, 
if  possible,  more  flagrant  and  outrageous,  in  their  newspaper  publica- 
tion on  Sunday  morning,  which  I  will  ask  the  Secretary  to  read. 

The  Secretary  read  as  follows: 

JUDGE    SWAYNB    SUmfONED    AS  PARTY  TO  THE    SUIT    FN  CASE  OF  FLORIDA    M'GUIRB  V. 

PENSACOLA  COMPANY   ET  AL. 

A  decided  new  mo\  e  was  made  in  the  now  celebrated  case  of  Mrs.  Florida  McGiiire, 
who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  is  known  as  tlie 
''Rivas  tract,''  in  l^e  eastern  portion  of  the  city,  near  Bayou  Texas,  by  the  filing  of  a 
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JTsecipe  for  summons,  through  her  attorneys,  ex-Attomey-6eneral  Simeon  Belden, 
udge  Louis  P.  Paauet,  of  New  Orleans,  and  E.  T.  Davis,  of  this  city,  in  the  circuit 
court  of  Escambia  County,  in  an  ejectment  proceedings  for  possession  of  block  91 ,  as 
per  map  of  T.  C.  Watson,  which  is  part  of  the  property  which  is  claimed  by  Mrs. 
Florida  McGuire,  and  which  is  alleged  that  Judge  Sw^ayne  purchased  from  a  real- 
estate  agent  in  this  dtv  during  the  summer  months  and  which  is  a  part  of  the  prop- 
erty now  in  litigation  before  him. 
The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service. 
Filed  November  12,  1901. 

Mr.  HiGGiNS.  Mr.  President,  the  original  has  already  been  produced 
oefore  the  court  and  will  be  put  in  evidence  by  us  in  Mr.  Paquet's  hand- 
writing.    It  starts  with  the  flaring  headline: 

Judge  Swayne  summoned  as  party  to  the  suit  in  case  of  Florida  McGuire  v.  Pensa^ 
cola  Company  et  al. 

It  goes  on : 

A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida 
McGuire,  etc. 

The  learned  managers  say  that  the  suit  aeainst  the  Judge  had  noth- 
ing to  do  with  the  suit  before  the  Judge;  out  this  publication  is  not 
only  scandalous;  it  is  telltale.  This  shows  their  purpose.  This  uncovers 
and  discloses  the  scheme.    This  tells  the  whole  story. 

A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida  McGuire, 
who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  is  known  as  tlie 
"Rivas  tract,"  in  the  eastern  portion  of  the  city,  near  Bayou  Texas,  by  the  filing  of 
a  praecipe  for  summons,  through  her  attorneys,  ex-Attorney-General  Simeon  Belden, 
Judge  Louis  P.  Paquet,  of  New  Orleans,  ana  E.  T.  Davis,  of  this  city. 

They  were  the  ones  who  did  it.  No  doubt  about  that  they  knew. 
No  scurrying  for  cover  for  them  at  that  time  as  to  what  they  intended. 
No  endeavor  to  get  from  under  the  responsibility  of  their  acts.  It 
throws  it  out  upon  the  camera  for  all  to  read  and  to  the  scandal  of  the 
court. 

In  an  ejectment  proceeding  for  possession  of  block  91  *  *  *  which  is  part  of 
the  property  claimed  by  Mrs.  Florida  McGuire  »  *  *  and  which  is  alleged  that 
Judge  Swayne  purchased  from  a  real-estate  agent  in  the  summer  months  *  *  * 
and  which  is  a  part  of  the  property  now  in  litigation  before  him,  *  *  *  the  sum- 
mons was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service. 

This  is  the  story  of  the  new  movement  in  the  suit  before  Judge 
Swayne: 

Judge  Swajme  summoned  as  party  to  the  suit  in  case. 

It  was  false  that  Judge  Swayne  purchased  block  91,  as  now  is  per- 
fectly obvious  to  every  member  of  this  court,  as  I  have  already  shown 
at  the  outset  of  my  remarks.  But  the  judge  had  so  solemnly  declared 
from  the  bench  in  what  amounted  to  a  judgment  that  he  would  not 
recuse  himself,  one  which  they  could  have  reduced  to  a  iudgment  of 
record  had  they  taken  the  proper  course  by  presenting  their  petition 
and  having  his  judgment  put  upon  the  record,  so  that  it  would  be  car- 
ried up.  But  it  had  all  uie  moral  force  of  that,  and  here  comes  this 
statement  in  the  paper  that  the  statement  was  a  lie  and  that  he  was  a 
liar.     That  is  what  that  statement  amounted  to. 

It  was  a  new  move — the  suit  against  the  Judge — a  decided  new  move 
in  the  now  celebrated  Pensacola  City  case. 

It  was  a  new  move  in  that  case  by  these  three  attorneys  in  all  the 
glory  of  their  titles  of  attorney -general  and  judge. 

And  that  new  move — namely,  the  suit  leveled  at  the  Judge — hot  on 
the  heel  of  his  refuaisg  their  motion  to  postpone  the  trial,  and  brought 
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that  night,  80  as  to  make  sure  of  the  writ  being  served  before  the  time 
set  for  trial  on  Monday  morning — this  new  move  was  now  driven  home 
by  this  publication. 

(1)  The  court  had  on  Mondav,  November  5,  made  its  decision  and 
entered  its  judgment  refusing  tlie  application  to  the  Judge  to  recuse 
himself. 

Therein  and  thereby  it  had  judicially  made  a  lawful  order  or  decree. 

Upon  Saturday,  the  9th,  it  made  another  judicial  and  lawful  order 
in  the  cause,  when  it  refused  to  postpone  the  trial,  but  ordered  that  it 
should  be  set  for  trial  on  Monday,  the  11th,  at  10  a.  m.,  except  for 
good  cause  to  be  then  shown. 

The  suit  and  the  publication  were  two  blows,  but  making  one  move- 
ment, directed  at  the  Judge  for  his  judicial  judgments  adverse  to  the 
clients  of  these  attorneys. 

The  suit  laid  ground  for  the  article;  the  article  gave  point  to  the 
suit;  the  suit  haled  the  Judge  into  another  court  to  punish  him  for 
what  he  had  done  in  his  own,  and  the  news  article  haled  him  before 
the  bar  of  public  opinion,  and,  if  well  founded,  gibbeted  him  as  a  judi- 
cial outlaw. 

(2)  But  if  the  suit  was  not  brought  and  the  article  published  to  deter 
him  from  sitting  in  the  case  and  trying  it  on  Monday,  for  what  object 
were  both  acts  done? 

Men  are  held  to  intend  the  natural  consequences  of  their  acts. 

Certainly  the  suit  was  not  brought  with  any  idea  of  recovering 
thereby  from  Judge  Swayne  block  91,  for  they  Knew  he  did  not  own 
it  or  have  any  possession  of  it. 

Neither  was  it  brought  against  him  because  there  was  any  title  in 
Mrs.  Swayne,  for  if  there  had.  been  title  in  Mrs.  Swayne  she  was  the 
party  to  sue  and  he  was  not,  except  as  it  might  have  been  proper  or 
necessary  to  join  him  with  her  as  a  party  codefendant. 

(3)  Again,  if,  as  they  since  claim,  when  they  brought  the  suit  against 
the  Judge,  they  had  already  determined  to  discontiue  the  main  suit 
against  the  Pensacola  City  Company  et  al.  on  Monday  morning,  and 
then  bring  another  suit  on  the  same  cause  of  action — that  is,  on  the 
Rivas  claim,  on  the  old  Spanish  grant — why  did  they  not  wait  to  join 
the  Judge  or  his  wife  in  this  renewed  suit  (there  were  about  thirty 
defendants)  instead  of  suing  him  as  an  individual  and  sole  defendant 
that  night  in  another  suit  in  the  State  court? 

(4)  But  why  this  haste? 

The  judge  had  just  announced  he  would  try  their  case  on  Monday, 

There  was  no  cause  to  fear  he  would  leave  town  and  escape  their 
process. 

They  rush  from  the  United  States  court  room  to  the  corner  grocery, 
they  hatch  out  the  product  of  their  conspiracy,  order  the  writ,  ana 
make  sure  to  have  it  served  that  night, 

Mr.  Belden  says  here  that  he  dianot  have  an  idea  of  not  discontin- 
uing that  suit  upon  Monday  morning.  Why,  then,  was  this  a  new 
move  in  the  Florida  McGuire  case?  "Oh,  but  I  never  wrote  that 
article."  Mr.  Belden  thinks  it  was  very  ill-advised.  Davis  says,  "I 
did  not  write  it."  No,  gentlemen,  you  did  not  write  it,  but  neither  of 
you  say  you  did  not  know  about  it. 

Mr.  Manager  De  Armond.  They  both  swore  they  did  not  know 
about  it. 

Mr.  HiGOiNS.  Not  as  I  remember  the  testimony. 
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Mr.  Manager  De  Armond.  It  is  there. 

Mr.  IIiGGiNS.  1  ank  the  learned  manager  in  his  time  to  point  it  out 
to  me.     He  will  have  his  time. 

Mr.  Manager  De  Armond.  We  will  point  it  out. 

Mr.  HiGQiNS.  But  whether  they  did  or  not,  the  case  charged  in  the 
answer  of  the  respondent  here  against  these  parties  is  that  here  was  an 
unlawful  combination.  The  case  that  was  charged  against  them  before 
Judge  Swayne  in  the  contempt  case  was  that  it  was  an  unlawful  com- 
bination, and  here  is  the  evidence  that  proves  it.  They  can  not  repu- 
diate in  law  or  in  fact  the  utterance  ana  the  confession  of  their  cocon- 
spirator. If  that  was  their  poipt,  I  again  ask  why  they  did  not  put  it 
in  their  answer?  Why  did  they  not  make  that  case  before  the  tludge 
and  before  the  court  when  he  was  called  upon  to  act  upon  it? 

Mr.  Manager  Olmsted.  If  the  learned  counsel  will  permit  a  sug- 
gestion, it  is  probably  because  there  was  no  such  charge  in  the 
information. 

Mr.  HiGGiNS.  The  rule  upon  them  was  to  show  cause  why  thej 
should  not  be  punished  for  contempt  for  bringing  the  suit.  The  arti- 
cle is  their  confession  as  to  whjr  they  brought  the  suit,  and  that  itwas 
leveled  at  the  judge  to  affect  his  action  in  the  case  is  shown  bv  "the 
new  move"  in  the  Florida  McGuire  case  against  the  Pensacola  CiU^ 
Company.  It  will  not  do  to  roll  all  this  over  on  Paquet  and  say,  ''  We 
had  nothing  to  do  with  it." 

Now,  witn  such  flagrant  disrespect  and  contempt  shown  the  court, 
and  I  ask  this  court  in  all  solemnity,  what  was  the  judge  to  do?  Is  a 
court  justified  in  Ivine  supine  under  such  contempt «  Could  it  ignore 
this  open  and  double  blow  at  its  commands  and  its  dignity,  aggravated 
into  a  public  scandal,  and  yet  retain  the  respect  of  the  community? 
Was  it  not  bound,  in  sheer  self-defense,  to  take  the  action  it  did  ? 

I  beg  to  read  to  the  members  of  this  court  the  words  that  have  come 
down  from  the  lips  of  one  of  those  amon^  the  great  men  of  our 
American  Republic.  The  first  important  suit  and  litigation  akin  to 
the  one  now  before  this  court  was  the  case  of  Yates  against  Lanning, 
in  which  Chief  Justice  Kent,  in  5  Johns,  gave  utterance  to  words 
I  will  read.  In  that  case,  I  will  say  to  the  court.  Chancellor  Lanning 
imprisoned  for  contempt  a  clerk  for  signing  the  name  of  another 
solicitor  to  a  bill  or  other  paper  in  a  chancery  cause,  which  was  con- 
trary to  good  order  and  propriety.  For  that  the  chancellor  adjudged 
him  guilty  of  contempt. 

Mr.  Ambrose  Spencer,  who  many  years  afterwards  was  one  of  the 
managers  of  the  impeachment  against  Judge  Peck,  and  who  was  one 
of  the  associate  judges  of  the  superior  court  of  which-fJ^ent  was  at  the 
time  chief  justice,  discharged  Yates  upon  habeas  corpus.  Chancellor 
Lanning  instantly  reimprisoned  him.  Spencer  again  discharged  him, 
and  the  third  time  Lanning  imprisoned  him,  and  then  Yates  brought  suit 
against  Chancellor  Lanning  for  a  penalty  of  $1,000  under  the  statute 
which  provides  that  penalty  if  a  writ  of  habeas  corpus  be  resisted;  and 
that  was  the  case  which  was  before  the  court  when  Chief  Justice  Kent 
made  this  utterance: 

Judicial  exercise  of  power  iB  imposed  upon  the  courts.  They  must  decide  and  act 
accx)rding  to  their  j  ud^ent,  and  therefore  the  law  will  protect  them .  The  chancellor, 
in  the  case  of  the  plaintiff,  was  bound  in  duty  to  imprison  and  reimprison  him,  if  he 
considered  his  conduct  as  amounting  to  a  contempt  of  his  court.  The  obligations  of 
his  office  left  him  no  volition.  He  was  as  much  bound  to  punish  a  contempt  com- 
mitted in  his  court  aa  he  was  bound  in  any  other  case  to  exercise  his  power. 
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In  all  confidence,  I  ask  of  this  court,  what  member  of  it,  sitting 
where  Judge  Swayne  did,  would  not  have  cited,  heard,  and  punished 
these  attorneys  as  he  did? 

This  conduct  was  misbehavior  on  the  part  of  Davis  and  Belden  as 
officers  of  the  United  States  court  in  their  official  transactions  under 
the  terms  of  the  act  of  1831,  because  of  the  insult  and  gross  disrespect 
thereby  shown  the  court. 

I  have  shown  it  had  made  two  orders,  which,  as  officers  of  the  court, 
they  were  in  duty  bound  to  respect. 

Both  rulings  were  in  refusing  applications  made  by  them;  but 
though  adverse  decisions,  they  were  none  the  less  entitled  to  their 
respect. 

An  attorney  is  an  officer  of  the  court.  Judge  Pardee  so  held  in  this 
case: 

The  relator  is  an  attorney  and  counselor  of  the  circuit  court  for  the  northern  dis- 
trict of  Florida,  and  as  such  one  of  the  officers  of  the  court  (Ex  parte  Davis,  112 
Fed.,  139.) 

And  as  such  officer  his  duties  have  been  best  defined  in  Bradley  v. 
Fisher  (13  Wall.,  866): 

But,  on  the  other  hand,  the  obligation  which  attorneys  impliedly  assume,  if  they 
do  not  by  express  declaration  take  upon  themselves,  when  they  are  admitted  to  the 
bar  is  not  merely  to  be  obedient  to  tne  Ck)nstitution  and  laws,  but  to  maintain  at  all 
times  the  respect  due  the  courts  of  justice  and  judicial  officers.  This  obligation  is  not 
discharged  by  merely  observing  the  rules  of  courteous  demeanor  in  open  court,  but 
it  includes  abstaining  out  of  court  from  all  insulting,  language  and  offensive  conduct 
toward  the  judges  personally  for  their  judicial  acts. 

There  is  a  statement  by  the  highest  court  in  the  land  to  these  law- 
yers as  to  what  was  their  obligation  to  the  court.  "This  obligation 
IS  not  discharged  by  merely  observing  the  rules  of  courteous  demeanor 
in  open  court,  but  it  includes  abstaining  outside  of  court  from  all 
insulting  language  and  offensive  conduct  toward  the  judges  personally 
for  their  official  acta." 

You  have  had  the  evidence  here  this  afternoon  from  Genei*al  Belden 
that  it  was  because  of  these  judgments  that  they  brought  the  suit. 

Mr.  Spooner.  If  it  will  not  at  all  incommode  the  counsel,  I  should 
like  to  inquire,  through  the  Presiding  Officer,  what  time  the  answer  of 
Mr.  Paquet  in  the  contempt  proceedings  was  filed '^ 

Mr.  HiGGiNS.  I  will  state  tnat  I  am  instructed  that  it  is  a  part  of  the 
record  of  the  proceedings  in  the  court,  but  I  think  the  paper  that  was 
filed  of  record  in  the  court  was  one  that  Judge  Paquet  prepared  when 
he  came  in  some  time  afterwards.  In  the  interval  he  had  sued  out  a 
writ  of  prohibition  from  the  circuit  court  of  appeals,  but  it  had  been 
adjudged  against  him,  and  when  that  was  done  he  came  into  court  in 
Pensacola  and  made  his  apology  and  was  discharged.  Now,  after- 
wards he  was  examined  as  a  witness  before  the  investigating  com- 
mittee, and  there  his  testimony  appears.  Unfortunately  for  us  in  this 
case,  as  the  Senate  is  aware,  we  have  been  unable  to  obtain  his  attend- 
ance because  of  the  return  of  his  physician  that  he  is  too  ill.  I  will 
ptate  to  the  court  that  I  have  verified  on  my  own  inquiry  that  he  is 
suffering  from  pneumonia  and  complications,  and  therefore  can  not 
attend.    I  hope  that  is  an  answer  to  the  Senator's  inquiry. 

Now,  we  submit  that  the  conduct  of  Davis  and  Belden  was  contempt 
under  section  725,  Revised  Statutes^  in  that  it  was  ^^misbehavior  so 
near  the  court  as  to  obstruct  the  admmistration  of  justice."    Of  course 
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I  am  now  assuming  as  established  for  the  purpose  of  this  argument 
that  the  object  in  bringing  this  suit  was  because  of  the  judgments  that 
the  judge  had  given,  refusing  to  recuse  himself  on  the  one  hand  and 
refusing  to  postpone  the  trial  of  the  case  on  the  Monday  morning,  and 
they  brought  this  action  hurriedly  and  hastily  in  the  meantime  with 
the  end  and  purpose  stated  in  the  article  published  in  the  Pensacola 
newspaper. 
Now,  it  was  held  in  the  case  in  re  Brule  (71  Fed.,  943)  that — 

Bribing  a  person  who  is  known  to  be  a  material  witness  in  a  pendin]^  cause  to  hide 
himself  and  remain  away  from  the  court,  thereby  preventing  his  testifying  in  such 
case,  is  a  contempt  of  court,  whether  such  person  has  been  subpoenaed  or  not,  and 
though  punishable  by  indictment,  under  Revised  Statutes,  section  5399,  is  also  pun- 
i^iable  under  Revised  Statutes,  section  725,  as  a  contempt  committed  by  misbehavior 
"so  near"  to  the  court  **a8  to  obstruct  the  administration  of  justice,"  though  the 
act  is  done  at  Uie  residence  of  the  witness,  at  some  distance  from  the  court-house,  in 
the  town  where  the  court  sits. 

In  that  case  Judge  Hawley,  sitting  in  the  district  court  of  Nevada, 
after  reviewing  the  cases  bearing  on  the  point  from  the  Supreme  Court 
of  the  United  States  and  the  Federal  Reporter,  goes  on  to  say: 

Now,  from  the  reasoning  of  these  cases  it  is  made  perfectly  clear  that  the  misbe- 
havior of  which  Brule  is  guilty,  if  it  had  occurred  anywhere  within  the  building 
where  court  is  held,  would  have  been  "clearly  a  contempt,  punishable  as  provided 
in  section  725  of  the  Revised  Statutes,  bv  fine  or  imprisonment,  at  the  discretion  of 
the  court,  and  without  indictment."  Why?  Because,  under  such  circumstances,  it 
would  have  been  misbehavior  of  a  person  in  the  presence  of  the  court.  But  the 
statute  says  that  the  misbehavior  of  a  person  "so  near  thereto  as  to  obstruct  the 
administration  of  justice"  ma]^  be  likewise  punished  as  a  contempt  of  court.  If  it  is 
a  contempt  to  bribe  a  witness  in  front  of  the  court-house  door,  is  it  not  a  contempt  to 
attempt  to  do  the  same  thing  on  the  street  opposite  the  court  building  or  four  blocks 
away?  Is  not  the  result  the  same?  Is  not  the  motive  of  the  accused  the  same? 
What  difference  does  it  make  whether  the  attempt  was  made  on  the  ground  owned 
by  the  United  States  or  at  the  residence  of  the  witness  in  the  same  town  four  blocks, 
or  about  one-quarter  of  a  mile,  away  from  the  court  building?  In  one  case  the  mis- 
behavior would  be  construed  to  be  m  the  presence  of  the  court,  and  in  the  other  "so 
near  thereto  as  to  obstruct  the  administration  of  justice,"  and  the  statute,  in  clear 
language,  is  made  to  apply  to  both  cases. 

It  is  too  near  the  hour  of  adjournment,  Mr.  President,  for  me  to 
read  or  have  read  the  important  decision,  as  we  conceive  it,  of  the 
supreme  court  of  the  State  of  Ohio  in  Myers  v.  The  State,  in  46  Ohio, 
473,  where  that  court  upheld  proceedings  for  contempt  under  the 
statute  of  the  State  of  Ohio,  which  was  a  reenactment  of  the  Federal 
statute  in  the  same  terms,  where  there  was  a  libel  printed  in  Cincin- 
nati upon  the  court  sitting  in  Columbus,  and  the  court  say: 

The  publication  came  within  section  5639,  Revised  Statutes,  which  reads:  **A  court, 
or  judge  at  chambers,  may  punish  summarily  a  person  guilty  of  misbehavior  in  the 
presence  of  or  so  near  the  court  or  judge  as  to  obstruct  the  administration  of  justice." 
It  is  true  that  the  article  was  not  written,  nor  was  it  circulated,  by  the  respondent  in 
the  presence  of  the  court.  Indeed,  it  was  written  in  the  city  of  Cincinnati,  though 
dated  at  Columbus.  But  the  publication  was  in  the  court  room,  as  well  as  elsewhere. 
It  was  intended  to  have  effect,  and  did  have  effect,  in  the  court-house  at  Columbus, 
and  the  writer  was  just  as  much  responsible  for  that  effect  as  though  he  had  in  the 
court  room  itself,  and  while  the  trial  was  progressing,  circulated  and  read  aloud  the 
article  or  uttered  the  libelous  words  verbally.  The  acts  were  thus  done,  If  not  in 
the  very  presence  of  the  court  at  least  so  near  thereto  as  to  obstruct  ita  business. 

Therefore  we  say  under  these  authorities  that  the  action  of  these 
two  lawyers  in  bringing  the  suit  and  making  this  insulting  and  scan- 
dalous publication  was  in  the  same  terms  violating  the  statute  by 
obstructing  the  administration  of  justice  near  the  court. 
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I  think  now  it  has  reached  the  hour  when  I  will  end  for  the  time 
being. 

Mr.  FoRAKER.  I  move  that  the  Senate  sitting  as  a  court  for  the  trial 
of  the  impeachment  adjourn  until  2  o'clock  to-morrow. 

The  motion  was  agreed  to;  and  (at  6  o'clock  p.  m.)  the  Senate  sit- 
ting as  a  court  adjourned  until  to-morrow,  Tuesday,  February  21,  at 
2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House,  the  respondent,  and  his 
counsel  retired  from  the  (jhamber. 


In  the  Senate,  February  91^  1906. 

The  President  pro  tempore.  The  hour  of  2  o'clock  has  arrived,  to 
which  the  Senate  sitting  as  a  court  of  impeachment  adjourned.  The 
Senator  from  Connecticut  will  please  take  the  chair- 
Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne,  United 
States  judge  in  and  for  the  northern  district  of  Florida.  The  Sergeant- 
at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  asual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  of  Representatives  appeared, 
and  were  conducted  to  the  seats  assigned  them. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  counsel  for  the  respondent  are  in  attendance. 

Judge  Charles  Swayne,  accompanied  by  Mr.  Higgins  and  Mr,  Thui:^- 
tori,  his  counsel,  entered  the  Chamber  and  took  the  seats  assigned  te 
them. 

The  Presiding  Officer.  The  Journal  of  the  proceedings  of  the  last 
trial  day  will  be  read. 

The  Secretary  read  the  Journal  of  the  Senate  sitting  for  the  trial  of 
impeachment  of  Charles  Swayne  Monday,  February  20. 

Mr.  Hale.  Mr.  President,  I  ask  that  any  rule  which  exists  limiting 
proceedings  in  impeachment  trials  may  be  read  te  the  Senate,  and  1 
also  ask  that  the  resolution  submitted  to  the  Senate  in  legislative  ses- 
sion may  now  be  read. 

The  Presiding  Officer.  The  Secretary  will  read  the  resolution 
submitted  in  legislative  session. 

The  Secretary  read  the  resolution  previously  submitted  by  Mr. 
Hale,  as  follows: 

Resolved^  That  all  proceedings  in  the  impeachment  trial  now  before  the  Senate 
Bitting  as  a  court  shall  be  terminated  on  Saturday,  February  25,  next,  and  a  final  vote 
shall  De  taken  on  the  afternoon  of  that  day  at  4  oVIock. 

Mr.  Monet.  Mr.  President,  I  should  like  to  amend  the  phraseology 
of  that  resolution. 

Mr.  Hale.  I  do  not  offer  it  for  action,  because,  of  cour^se,  we  can 
not  act  upon  it  now. 

Mr.  Money.  I  am  speaking  only  as  to  the  phraseology.  The 
language  of  the  Constitution  is  ''the  Senate  sitting  in  impeachment 
trials. '°  It  does  not  anywhere  say  "sitting  as  a  court." 
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Mr.  Hale.  When  the  Senate  comes  to  consider  the  resolution  in  leg- 
islative session  the  form  can  be  adjusted  to  suit  the  Senator. 

Mr.  Bacon.  I  should  like  to  understand  the  Senator.  He  says  he 
does  not  now  offer  it. 

The  Presiding  Officer.  The  resolution  is  not  now  before  the  Sen- 
ate.    It  went  over  until  to-morrow. 

Mr.  Money.  I  have  suggested  an  amendment  to  it. 

The  Presiding  Officer.  With  regard  to  the  rules  limiting  the  time, 
the  Presiding  Officer  knows  only  of  these  rules: 

XX.  All  preliminary  or  interlocutory  questions,  and  all  motions,  shall  be  argued 
for  not  exceeding  one  hour  on  each  side,  unless  the  Senate  shall,  by  order,  extend 
the  time. 

The  other  is  Rule  XXIII: 

XXIII.  All  the  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays, 
which  shall  be  entered  on  the  record,  and  without  debate,  subject,  however,  to  the 
operation  of  Rule  VII,  except  when  the  doors  shall  be  closed  for  deliberation,  and 
in  that  case  no  member  shall  speak  more  than  once  on  one  question,  and  for  not 
more  than  ten  minutes  on  an  interlocutory  question,  and  for  not  more  than  fifteen 
minutes  on  the  final  question,  unless  by  consent  of  the  Senate,  to  be  had  without 
debate;  but  a  motion  to  adjourn  may  be  decided  without  the  yeas  and  nays,  imless 
they  be  demanded  by  one- fifth  of  the  members  present.  The  fifteen  minutes  herein 
allowed  shall  be  for  the  whole  deliberation  on  the  final  question,  and  not  uy  the  final 
question  on  each  article  of  impeachment. 

Mr.  Frye.  Mr.  President,  read  Rule  XXI,  please. 
The  Presiding  Officer.  Rule  XXI  is  as  follows: 

XXI.  The  case,  on  each  side,  shall  be  opened  by  one  person.  The  final  argu- 
ment on  the  merits  may  be  made  by  two  persons  on  each  side  (unless  otherwise 
ordered  by  the  Senate,  upon  application  for  tnat  purpose),  and  the  argument  shall 
be  opened  and  closed  on  the  part  of  the  House  of  Representatives. 

The  Presiding  Officer  has  noticed  that  in  the  Belknap  impeachment 
trial  questions  arose  at  various  times  as  to  what  amount  of  time  should 
be  given  the  managers  and  counsel  for  the  respondent,  respectively, 
in  the  argument  of  motions  which  were  made,  and  that  when  those 
questions  arose  the  Senate  withdrew  to  its  conference  chamber  and 
made  an  order  as  to  the  amount  of  time  which  might  be  taken  bj  man- 
agers on  the  one  side  and  counsel  on  the  other. 

Mr.  Hale.  Mr.  President,  I  am  familiar  with  the  rules  that  have 
been  read.  My  object  in  introducing  the  resolution  which  has  just 
now  been  read  in  the  Senate  in  legislative  session  was  to  lay  the  founda- 
tion for  action  on  the  part  of  the  Senate,  so  that  this  proceeding  may 
be  limited  and  may  not  confiscate  the  entire  time  of  the  Senate.  At  a 
proper  time  in  the  Senate,  as  no  nile  limits  this  proceeding  except  in 
certain  cases,  I  shall  ask  that  the  Senate  shall  formulate  a  body  of  rules« 
and  I  eive  notice  now  that  the  provisions  which  have  just  been  read 
with  relation  to  arguments  to  be  made,  so  far  as  I  am  concerned,  will 
be  insisted  upon  literally. 

Mr.  Manager  Palmer.  Mr.  President,  I  do  not  understand  that  there 
is  any  resolution  or  motion  before  the  Senate  at  this  time. 

The  PRfiSiDiNO  Officer.  There  is  none. 

Mr.  Manager  Palmer.  On  the  part  of  the  managers  I  will  say  that 
if  this  proceeding  is  to  be  closed  on  Saturday  at  4  o'clock  in  the  after- 
noon wc  can  of  course  make  no  objection  to  any  order  the  court  may 
make.  Whether  the  testimony  is  ended  or  the  arguments  are  con- 
cluded at  that  time  will  depend  entirely  upon  how  much  time  the  Sen- 
ate is  willing  to  devote  to  this  matter.    The  managers  will  ask,  when 
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the  case  comes  to  be  closed,  for  six  hours  in  which  to  argue  it.  The 
rule  confines  the  argument  to  two  managers.  I  suppose  there  will  be 
no  objection  to  fixing  some  limit  of  time  and  allowing  the  managers  to 
dispose  of  the  time  to  suit  themselves  among  themselves.  It  would 
not  make  any  difference  to  the  Senate  whether  two  managers  argued 
six  hours,  or  whether  five  managers  were  allowed  to  go  on  for  that 
length  of  time. 

Mr.  Hale.  If  the  Presiding  Officer  will  allow  me 

Mr.  Bacon.  I  suggest  that  no  discussion  of  this  kind  on  the  subject 
raised  by  the  Senator  from  Maine  is  now  in  order,  and  it  should  not 
be  permitted. 

Mr.  Hale.  The  Senator  is  correct,  undoubtedly. 

Mr.  Manager  Palmer.  I  understand  perfectly  that  there  is  no.  dis- 
cussion in  order,  but  1  simply  remarked  that  if  this  case  is  to  be  heard 
and  tried  and  must  be  finisned  on  Saturday,  the  evidence  on  the  other 
side  may  take  until  Saturday.  We  do  not  know  how  long  they  are 
going  to  take  on  their  side,  and  we  expect  at  least  to  have  a  few  min- 
utes to  present  the  case  to  the  Senate  after  it  is  concluded.  As  it  will 
be  observed,  the  case  has  been  divided  amon^  the  managers  and  each 
one  has  taken  a  particular  branch  of  it,  and  if  there  is  to  be  any  pre- 
sentation of  the  case,  the  gentlemen  who  have  paid  their  attention  to 
each  particular  branch  must  have  some  opportunity  to  say  something 
on  the  parts  of  which  they  have  had  control. 

Mr.  Bacon.  I  wish  to  say,  in  justice  to  myself,  that  what  I  said  to 
the  Chair  was  not  designed  to  cut  off  the  manager.  I  supposed  he 
had  concluded,  and  my  criticism  was  really  directed  to  the  point  that 
the  matter  had  not  been  brought  up  at  this  time  and  I  did  not  think  it 
was  the  proper  time  for  its  discussion. 

The  Presiding  Officer.  Is  Mr.  Higgins,  of  the  counsel,  ready  to 
proceed? 

Mr.  Higgins.  Yes,  sir,  Mr.  President. 

The  Presiding  Officer.  The  counsel  will  proc^eed. 

Mr.  Higgins.  I  wish  to  assure  the  Senate,  Mr.  President,  that  it 
will  be  my  endeavor  to  make  my  remarks  as  brief  as  possible  consist- 
ent with  tne  presentation  of  the  case. 

I  wish  to  call  attention  to  the  fact  that  this  is  a  court  of  first  instance 
when  the  facts  are  first  being  presented  to  the  tribunal  and  not  a 
supreme  court  or  superior  court  when  matters  of  law  alone  are  dis- 
cussed after  the  facts  have  been  settled  and  printed  briefs  reduce  the 
time  that  counsel  need  to  consume  in  the  presentation  of  the  case  so  as 
to  make  it  fair  both  to  them  and  to  the  interests  they  represent. 

We  propose,  Mr.  President,  to  present  evidence  on  oehalf  of  the 
respondent  to  contradict  the  statement  of  Belden  and  Davis  that  they 
made  any  statement  to  Judge  Swayneat  the  hearing  of  their  contempt 
proceedings  before  him,  that  they  were  not  aware  of  the  statement 
made  by  him  on  the  5th  day  of  November  on  which  he  disclaimed  any 
interest  in  the  property  in  question. 

We  will  f  urtner  bring  before  the  Senate  evidence  that  they  had  been 
in  telegraphic  correspondence  with  Judge  Pardee  on  this  question  aris- 
ing out  or  their  knowledge  that  Judge  Swayne  had  disclaimed  any 
such  interest. 

We  will  further  show  that  on  the  habeas  corpus  before  the  circuit 
court  of  appeals  they  presented  a  number  of  new  reasons — I  think 
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as  many  as  seventeen,  but  that  is  enough,  anyway—  why  the  court 
should  reverse  the  ruling  below,  but  those  reasons  contained  no  state- 
ment that  they  had  told  the  Judge  at  the  hearing  that  they  had  not 
heard  him  disclaim  his  interest  in  this  property. 

We  further  call  the  attention  of  the  court  to  the  testimony  of  the 
plaintiffs  before  the  investigating  committee,  of  those  witnesses  and 
parties,  that  there  they  made  no  such  claim. 

Now,  proceeding  with  the  discussion  of  the  question,  we  submit: 

Fourth.  But  whether  or  no  the  allegations  and  proofs  bring  the  case 
within  the  true  intent  and  meaning  of  section  725,  Revised  Statutes  of 
the  United  States,  it  was  within  the  jurisdiction  of  respondent,  sitting 
as  judge  in  this  cause,  to  try  and  -determine  that  very  question,  and  a 
wrongful  determination  thereof  was  a  judicial  act,  for  which  he  is  not 
impeachable,  unless  he  so  held  from  a  corrupt  or  malicious  intent, 
which  intent  is  wholly  lacking  in  this  cause  and  can  not  be  presumed 
from  the  fact  that  in  imposing  sentence  he  exceeded  the  law. 

(1)  The  United  States  circuit  court  had  jurisdiction  to  try  and  deter- 
mine whether  the  acts  of  alleged  contempt  were  within  section  725  of 
the  Revised  Statutes. 

I  refer  the  Senate  to  what  is  already  contained  in  the  record  and  in 
my  remarks  of  what  was  stated  on  that  subject  by  Judge  Pardee  on  the 
habeas  corpus.  Having  jurisdiction  of  the  persons,  namely,  Belden 
and  Davis,  and  of  the  subject-matter,  namely,  that  they  were  charged 
with  contempt,  and,  therefore,  having  jurisdiction  to  determine  whether 
the  conduct  complained  of  was  withm  the  limitations  of  section  725  of 
the  Revised  Statutes,  the  decision  of  Judge  Swayne  upon  that  question 
was  a  judicial  act,  and  therefore  one  for  which  he  was  not  liable  in  a 
civil  action  to  Davis  and  Belden,  but  subject  only  to  impeachment  if 
his  decision  was  either^malicious  or  corrupt. 

I  now  ask  the  Secretary  to  read  what  is  said  in  Bradley  v.  Fisher  by 
the  Supreme  Court  on  thiat  subject. 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

In  Bradley  v.  Fisher  (16  Wall. )  the  court  says: 

"The  exemption  of  judges  of  the  superior  courts  of  record  from  liability  to  civil 
suit  for  their  judicial  acts  existing  when  there  is  jurisdiction  of  the  subject-matter, 
though  irr^ularity  and  error  attend  the  exercise  of  the  jurisdiction,  the  exemption 
can  not  be  affected  by  any  consideration  of  the  motives  with  which  the  acts  are  done. 
The  allegation  of  malicious  or  corrupt  motives  could  alw^ays  be  made,  and  if  the 
•  motives  could  be  inquired  into  judges  would  be  subjected  to  the  same  vexatious  liti- 
gation upon  such  allegations,  whether  the  motives  had  or  had  not  any  real  existence. 
Against  the  consequences  of  their  erroneous  or  irregular  action  from  whatever  motives 
proceeding,  the  law  has  provided  for  private  parties  numerous  remedies,  and  to 
those  remedies  they  must,  in  such  cases,  resort.  But  for  malice  or  corruption  in  their 
action  whilst  exercising  their  judicial  functions  within  the  general  scope  of  their 
jurisdiction,  the  judges  of  these  courts  can  only  be  reached  by  public  prosecution  in 
the  form  of  impeachment,  or  in  such  other  form  as  may  be  specially  prescribed." 

Mr.  HiGGiNS.  Mr.  President,  1  ask  leave  to  place  in  the  record 
citations  from  the  Supreme  Court  in  the  case  oi  In  re  Cuddy,  peti- 
tioner (131  U.  S.,  280,  295),  and  in  O'Neal  v.  United  States  (190  U.  S., 
p.  36)  without  reading. 

The,  Presiding  Officer.  If  there  be  no  objection  on  the  part  of 
Senators  or  on  the  part  of  the  managers,  the  matter  referred  to  may 
be  inserted  in  the  record  without  reading.  The  Chair  hears  no 
objection. 

&  Boc.  194,  5S-S 22 
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The  matter  referred  to  is  as  follows: 

In  Cnddy,  petitioner  (131  U.  S.,  280,  295),  the  Supreme  Court  held  that— 

"  A  petitioner  for  a  writ  of  habeas  corpus  to  obtain  his  discharge  from  imprison- 
ment under  the  judgment  and  sentence  of  a  district  or  circuit  court  of  the  United 
States  for  contempt  is  at  liberty  to  allege  and  to  prove  facts,  not  contradicting  the 
record,  which  go  to  show  that  the  court  was  without  jurisdiction.*' 

The  court  say: 

**  If  the  appellant  had  alleged  such  facts  as  indicated  that  the  misbehavior  with 
which  he  was  charged  was  not  such  as,  under  section  725  of  the  Revised  Statutes, 
made  him  liable  to  fine  or  imprisonment,  at  the  discretion  of  the  court,  he  would 
have  been  entitied  to  th^  writ,  and,  upon  proving  such  facts,  to  have  been  dis- 
charged." 

In  O'Neal  v.  The  United  States  (190  U.  S.,  36)  the  Supreme  Court  say: 

''Jurisdiction  over  the  person  and  jurisdiction  over  the  subject-matter  of  contempts 
were  not  challenged.  The  charge  was  the  commission  of  an  assault  on  an  officer  of 
the  court  for  the  purpose  of  preventing  the  discharge  of  his  duties  as  such  officer,  and 
the  contention  was  that  on  the  facts  no  case  of  contempt  was  made  out 

''In  other  words,  the  contention  was  addressed  to  the  merits  of  the  case  and  not 
to  the  jurisdiction  of  the  court.  An  erroneous  conclusion  in  that  regard  can  only  be 
reviewed  on  appeal  or  error,  or  in  such  appropriate  way  as  may  be  provided.  Louis- 
ville Trust  Company  v.  Comingor.     (184  U.  8.,  18,  26.  )'* 

Mr.  HiGGiNS.  Was  the  conduct  of  Judge  Swayne  malicious  in  deliv- 
ering this  judgment  and  in  imposing  these  penalties  ?  It  is  not  charged 
that  it  was  corrupt.  I  shall  not  repeat  tne  arg'ument  I  have  already 
submitted  that  these  attornevs  had  misbehaved  m  violation  of  all  three 
branches  of  section  726,  and  that  Judge  Swayne  did  right  in  holding 
them  guilty  and  in  punishing  them;  but  the  learned  manager  who 
opened  the  case  contended  further  in  his  third  proposition  (record,  p. 
76)  that  Judge  Swayne  abused  his  power  and  should  be  convicted 
because  his  sentence  was  unlawful.  Until  this  proposition  is  sup- 
ported bj  some  authority  I  shall  not  take  the  time  of  the  court  to 
reply  to  it.  '  ^ 

We  have  just  seen  that  a  judge  is 'not  liftble  to  a  civil  suit  or  to 
impeachment  for  a  mere  mistake  of  judgment,  but  only  where  his  con- 
duct is  malicious  or  corrupt. 

But  under  his  fourth  proposition  the  learned  manager  plants  him- 
self on  the  ground  that— 

If  ignorant  of  the  law  be  imposed  the  unlawful  sentence  with  malice  he  is  subject 
tS  impeachment  and  no  man  can  say  nay.     (P.  77. ) 

He  then  proceeds  to  state  his  grounds  of  malice,  which  I  shall 
endeavor  to  consider.  Among  his  grounds  for  alleged  malice  are 
those  which  I  now  ask  the  Secretary  to  read.  • 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

(1)  That  the  Judge  did  not  himself,  on  his  own  motion,  call  the  offending  law-  * 
yers  before  the  bar  of  the  court,  state  to  them  the  charges,  submit  to  them  the  inter- 
rogatories that  the  law  prescribes  in  ever^^  case  of  indirect  contempt,  and  sive  them 
the  opportunity  to  which  they  were  entitled  to  ^urse  themselves  on  oaui.    Since 
Blackstone  wrote  the  law  has  never  been  changed  m  this  particular. 

''  If  a  party  can  clear  himself  on  oath,  he  is  dischaiged."  (Burke  v.  The  States, 
214,  Ind.,  528;  4  Bl.  Com.,  286,  287;  Wilson  v.  Walker,  82  N.  0.,  95;  U.  S.  r.  Dodge, 
2  Gall.,  313,  Circuit  Court  of  the  United  States,  first  circuit  of  MaasachusettB;  In  re 
John  I.  Pitman,  1  Curtis,  189;  In  re  Wilson  v.  Walker,  82  N.  0.,  95.) 

But  Jud^  Swayne  chose  a  different  course.  He  selected  the  one  man  whose  grist 
he  had  insisted  upon  grinding  in  his  judicial  mill,  and  who  had  been  able,  through 
Judge  Swayne' s  refusal  to  recuse  himself,  to  force  a  discontinuance  of  the  case,  and 
who  might,  therefore,  be  supposed  to  feel  willing  to  do  the  dirty  work  of  the  Judge; 
to  institute  and  prosecute  the  proceeding  for  contempt.  This  course  indicated  what 
Judge  Swayne  was  after,  and  the  state  of  mind  with  which  he  went  for  it. 
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Mr.  HiGGiNS.  Mr.  President,  you  have  here  the  beginning  of  the 
case  made  by  the  managers  why  this  judge  having  jurisdiction  in  the 
exercise  of  the  judicial  judgment  should  be  convicted  of  having  done 
it  maliciously,  so  that  you  should  convict  him  here.  I  beg  to  say  that, 
in  my  opinion,  it  would  be  difficult  to  find  in  a  paragraph  so  short 
so  many  misstatements  both  of  law  and  fact. 

In  respect  of  each  and  every  matter  here  not  merely  complained  of 
by  the  learned  manager,  but  soberly  and  gravely  imputed  by  him  to 
the  Judge  as  clear  evidence  to  convict  him  of  malice,  I  submit  that 
Judge  Swayne  acted  with  absolute  propriety.  In  every  instance  he 
did  the  right  thing;  and  every  criticism  the  learned  manager  makes 
does  violence  to  the  deliberate  utterance  of  the  Supreme  Court  of  the 
United  States  on  the  subject. 

First.  The  Judge  did  right  to  have  the  charge  made  and  supported 
by  Mr.  Blount.  Mr.  Blount  was  himself  one  of  the  defendants.  He 
was  leading  counsel  for  all  the  defendants.  He,  more  than  any  person 
connected  with  the  case  against  the  City  Company,  was  the  "party 
aggrieved."  Of  course  the  Judge  himself  was,  more  than  any  other 
individual,  the  aggrieved  party,  but  only  in  his  character  as  judge. 
The  indignity,  resistance,  and  contempt  was  of  the  court.  It  was 
therefore  peculiarly  proper  and  right  lor  the  court  to  be  represented 
by  a  member  of  the  bar  acting  as  amicus  curisB,  and  it  was  a  coinci- 
dence singularly  happy  that  the  "aggrieved  party  "  to  the  suit  was  a 
lawyer  and  counsel  for  the  defendants,  and,  moreover,  the  leader  of 
the  bar  of  that  court,  a  leader  of  the  bar  of  the  circuit,  and  in  the  very 
front  rank  of  the  bar  of  the  United  States. 

(2)  There -was  no  law  or  rule  requiring  the  charges  or  motion  of  Mr. 
Blount  to  be  sworn  to,  or 

(3)  That  the  interrogatories  should  be  propounded  to  Davis  and 
Belaen. 

In  those  three  remarks  I  have  covered  the  three  causes  of  contempt 
set  forth  in  what  I  had  read  by  the  Secretary.  In  fact  all  these  details 
were  within  the  control  and  regulation  of  the  court.  And  the  regu- 
lations made  by  the  court  were  proper,  namely,  a  written  motion, 
notice  thereof  to  the  defendants,  and  a  rule  on  them  to  show  cause. 
This  gave  them  the  opportunity  to  answer,  under  oath,  if  they  elected 
so  to  do.  Now,  that  parties  by  statute  can  testify  in  their  own  behalf, 
the  reason  for  propounding  interrogatories  has  passed  away.  This 
course  of  proceeding,  so  strictly  in  accordance  with  the  decision  in 
the  Savin  case,  is  made  by  the  honorable  managers  the  evidence  of 
malice  upon  which  they  in  part  ground  their  case. 

I  woulci  now  ask  the  Secretary  to  read  what  is  said  by  the  Supreme 
Court  in  re  Savin.     (131  U.  S.,  267.) 

The  Presiding  Officer.  The  Secretary  will  read. 

The  Secretary  read  as  follows : 

It  is,  howeyer,  contended  that  the  proceedings  in  the  district  court  were  insufficient 
to  give  that  court  jurisdiction  to  render  judgment.  This  contention  is  based  mainly 
upon  the  refusal  of  the  court  to  require  service  of  interrogatories  upon  the  appellant, 
so  that,  in  answering  them,  he  could  purge  himself  of  the  contempt  chai^d.  The 
court  could  have  adopted  that  mode  of  trying  the  question  of  contempt,  hut  it  was 
not  bound  to  do  so.  It  could,  in  its  discretion,  adopt  such  mode  of  determining  that 
question  as  it  deemed  proper,  provided  due  r^ard  was  had  to  the  essential  rules  that 
obtain  in  the  trial  of  matters  oi  contempt. 

This  principal  is  illustrated  in  Randall  v.  Brigham  (7  Wall.,  623,  540),  which  was 
an  action  for  damages  against  the  judge  of  a  court  of  general  jurisdiction,  who 
removed  the  plaintiff  from  his  office  as  an  attorney  at  law  on  account  ol  malpractioe 
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and  groBS  miBconduct  in  his  office.  One  of  the  contentions  was  that  the  court  never 
acquired  jurisdiction  to  act  in  his  case,  because  no  formal  accusation  was  made  against 
him,  nor  any  statement  of  the  grounds  of  complaint,  nor  a  formal  citation  against 
him  to  answer  them. 

The  court,  after  observing  that  the  informalities  of  the  notice  did  not  touch  the 
question  of  jurisdiction,  and  that  the  plaintiff  underetood  from  the  notice  received 
tne  nature  of  the  charge  against  him,  said:  "He  was  afforded  ample  opportunity  to 
explain  the  transaction  and  vindicate  his  conduct.  He  introduced  testimony  upon 
the  matter,  and  was  sworn  himself.  It  is  not  necessary  that  proceedings  against 
attorneys  for  malpractice  or  any  unprofessional  conduct  should  be  founded  upon 
formal  allegations  against  them.  Such  proceedings  are  often  instituted  upon  informa- 
tion developed  in  the  progress  of  a  cause,  or  from  what  the  court  learns  of  the  con- 
duct of  the  attorney  from  its  own  observation.  Sometimes  they  are  moved  by  third 
parties  upon  affidavit,  and  sometimes  they  are  taken  by  the  court  upon  its  own 
motion.  All  that  is  recjuisite  to  their  validity  is  that,  when  not  taken  for  matters 
occurring  in  open  court  m  the  presence  of  the  judges,  notice  should  be  given  to  the 
attorney  of  the  charges  made  and  opportunity  afforded  him  for  explanation  and 
defense.  The  manner  in  which  the  proceeding  shall  be  conducted,  so  that  it  be 
without  oppression  or  unfairness,  is  a  matter  of  judicial  regulation.'' 

So,  in  the  present  case,  if  the  ap^Uant  was  entitled  of  right  to  puige  himself, 
under  oath,  of  the  contempt,  that  right  was  not  denied  to  him;  for  it  appears  from 
the  proceedings  in  the  distnct  court,  made  part  of  the  petition  for  habeas  corpus,  not 
only  that  he  was  informed  of  the  nature  of  the  charges  against  him  by  the  testimony 
of  Flores,  taken  down  by  a  sworn  stenographer  at  the  preliminary  examination,  but 
that  he  was  present  at  the  hearing  of  the  contempt,  was  represented  by  counsel, 
testified  under  oath  in  his  own  behalf,  and  had  full  opportunity  to  make  his  defense. 

Mr.  HiGGiNS.  So  that  it  appears  from  the  decision  of  the  Supreme 
Court  that  the  motion  need  not  be  sworn  to;  that  interrogatories  need 
not  be  propounded,  and  that  everything  that  was  done  under  the  rule 
was  fair.  But  I  may  be  excused  for  referring  to  an  authority  that 
may  appeal  even  more  strongly  to  my  learned  opponents,  and  that  is 
a  passage  from  the  report  of  the  majority  of  the  House  Committee  on 
the  Juciiciary  advising  the  impeachment  of  Judge  Swayne.  I  find  it 
incorporated  in  the  opening  speech  of  the  chairman  of  the  learned 
managers.     I  ask  the  ISecretery  to  read  it 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

Presuming  that  Judge  Swayne  knew  the  law  he  knew  that  proceeding  for  a  contempt 
not  conoimitted  in  the  presence  of  the  court  must  be  founded  on  an  affidavit  setting 
forth  the  facts  and  circumstances  constituting  the  alleged  contempt,  sworn  to  by  the 
aggrieved  party  or  some  other  person  who  witnessed  the  offense.  Unless  such  affi- 
davit be  presented  process  will  not  be  granted.  (Burke  v.  The  State,  47  Ind.,  628; 
Batchelder  v.  Moore,  42  Cal.,  412;  Rapalje  on  CJontempts,  p.  122.) 

Mr.  HiGGixs.  I  erred  in  stating  that  the  exti'act  was  from  the  speech 
the  learned  manager  made  before  the  Senate.  It  was  in  a  debate  m  the 
House.  But  so  it  appears,  Mr.  President,  that  at  that  time  Judge 
Swajne  was  deserving  of  impeachment  because  he  had  not  had  the 
motion  presented  by  an  aggrieved  party  under  oath,  the  Supreme 
Ck)urt  thinking  that  it  did  not  have  to  be  under  oath.  Where  the 
aggrieved  party  presents  it  he  is  the  person,  in  the  opinion  of  the 
learned  manager,  '*  whom  the  «Iudge  takes  to  do  his  dirty  work,  having 
been  grinding  his  grist  at  the  Judge's  mill." 

Now,  Mr.  President,  I  think  that  I  have  rather,  with  this  quotation, 
shifted  the  issue  as  to  where  the  malice  is;  that  after  this  the  burden 
of  showing  that  he  did  not  act  with  malice  is  taken  off  from  Judge 
Swayne,  wnen  this  ungrounded  and  unnecessary  attack  was  made  at 
once  upon  him  and  upon  as  blameless  and  eminent  a  lawyer,  in  the 
person  of  Mr.  Blount,  as  can  be  found  at  the  American  bar. 

Finally,  the  learned  manager  plants  himself  on  the  proposition  that 
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for  imposing  an  illega)  sentence — both  fine  and  inaprisonment  when 
the  law  made  the  penalty  in  the  alternative — Judge  Swayne  should  be 
convicted  by  this  court,  because  he  did  it  with  malice.  This  argument 
can  only  go  upon  the  theory  that  the  double  punishment  was  so  severe 
as  to  prove  malice.  That  brings  me  to  the  contention  that  the  malice 
of  the  Judge  is  conclusively  proven  by  the  severity  of  the  sentence — 
ten  days  in  jail  and  a  hundred  dollars  fine — and  the  severity  of  the 
reproof  he  administered  to  the  attornej^s  in  imposing  sentence. 

Before  that,  1  beg  to  call  the  attention  of  the  court  to  the  part  of 
the  sentence  as  originally  imposed  that  disbarred  these  attorneys  for 
a  term  of  two  years.  It  is  claimed  that  that  showed  mali(*e  because  it 
was  unlawful.  1  would  again  bring  the  attention  of  the  Senate  to  the 
case  of  Bradley  v.  Fisher.  That  was  not  a  case  of  contempt.  That  was 
a  case  of  disbarment.  Mr.  Bradley,  after  the  judge  had  descended  from 
the  bench  and  was  about  leaving  the  court  roon^.  if  he  had  not  got  upon 
the  street,  approach^  him  ana  threatened  to  cnastise  him.  For  that, 
the  judge,  sitting  in  the  court,  without  a  hearing  and  without  a  rule, 
sentenced  him  to  disbarment.  The  Supreme  Court  of  the  United  States 
set  aside  the  judgment  because  Mr.  Bradley  had  not  had  his  day  in 
court,  but  in  their  opinion  they  took  occasion  to  lay  down  what  has 
already  been  read  in  the  course  of  my  remarks,  as  to  their  sense  of  the 
duties  of  attorneys,  and  further,  if  a  rule  had  been  laid  against  Mr. 
Bradley  and  the  case  had  been  made  against  him  for  the  act  for  which 
he  was  held  to  have  offended,  that  it  was  within  the  jurisdiction  of  that 
coui-t  to  have  punished  him  by  disbarment;  but  a  rule  ought  to  be  laid 
for  that  purpose. 

The  case  against  Davis  and  Belden  was  a  proceeding  for  contempt. 
It  was  not  a  proceeding  for  disbarment,  but  though  the  sentence  of 
disbarment  was  illegal  because  a  rule  for  disbarment  had  not  been  laid, 
it  would  have  been  absolutely  within  the  right  of  the  judge  to  have  so 
sentenced  them  if  he  had  laid  a  rule  for  disbarment;  and  I  submit  to 
the  Senate  that  a  case  was  made  out  here  where  that  right  ought  to 
have  been  exercised,  for  if  ever  there  was  a  case  where  a  court  had 
been  treated  with  scandalous  contempt  it  was  by  these  two  attorneys 
in  this  case. 

But  they  say  the  severity  of  the  punishment — ten  days  in  jail  and 
$100  tine — is  proof  of  malice.  When  it  comes  to  authority,  it  was  the 
opinion  of  Mr.  Buchanan,  one  of  the  managers  in  the  Peck  case,  that 
twenty-four  hours  was  a  very  shameful  and  outrageous  punishment; 
but  it  so  happens  that  the  learned  manager  himself  suggests  that  if 
Judge  Swayne  had  imposed  twenty-four  hours  upon  these  defendants 
it  would  have  been  proper.  So  that  what  the  learned  manager  thinks 
is  proper  Mr.  Buchanan  seventy-five  years  ago  thought  was  excessive. 

Well,  the  whole  thing  is  relative.  "Times  change  and  men  change 
with  them."  I  can  only  say,  without  having  searched  the  cases  to  find 
the  maximum  of  punishment  in  such  cases,  that  I  would  call  attention 
to  a  recent  case  in  121  Federal  Reporter,  where  the  three  circuit  judges 
of  the  ninth  circuit  of  the  Pacific  coast  sentenced  Wood  and  Frost — one 
of  them  United  States  attorney  for  Alaska  and  both  of  them  attorneys 
of  the  court — one  to  four  and  the  other  to  twelve  months'  imprison- 
ment. I  also  beg  to  call  the  attention  of  the  Senate  for  a  moment  to 
the  very  great  difference  between  the  gravity  of  the  offense  of  Davis 
and  Belden  as  compared  with  that  which  was  charged  against  Lawless 
in  Judge  Peck's  case.    That  case — as  does  this — grew  out  of  a  Spanish 
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grant  where  there  were  a  number  of  claims  under  different  grants,  and 
it  was  a  test  case.  Lawless  printed  in  a  St.  Louis  newspaper  an  article 
with  seventeen  paragraphs  of  what  he  called  the  assumptions  of  law 
and  of  fact  of  Judge  Peck  that  were  erroneous.  On  its  face  it  bore  no 
evidence  of  contempt,  but  was  in  every  way  respectful. 

The  question,  therefore,  arose  in  that  case  whether  it  was  a  con- 
temptuous proceeding.  Another  question  was  whether  it  did  not  inter- 
fere with  the  liberty  of  the  press.  It  was  altogether  different  from 
the  bringing  of  an  unfounded  suit  against  a  judge  to  affect  and  influ- 
ence him  in  orders  that  he  had  made  in  his  court,  and  publishing  an 
article  in  a  newspaper  that  impeached  his  veracity  in  the  community 
where  he  held  the  court. 

Now,  when  it  comes  to  what  was  said,  Judge  Peck's  manner  was 
criticised.  Judge  Swayne's  has  also  been.  We  will  give  you  the  tes- 
timony of  witnesses  in  .the  court  who  will  tell  you  how  his  manner 
impressed  them.  What  was  said  appears  in  a  newspaper  taken  at  the 
time  by  the  reporter.  We  will  show  you  what  the  other  newspapers 
printea  about  it.  The  newspaper  reports  and  the  newspaper  reporters 
themselves  tell  you  that  the  Judge  showed  sadness  in.  imposing  pen- 
alty upon  a  man  of  Mr.  Belden's  age.  It  is  said  he  called  them  igno- 
rant. Well,  it  was  charitable  if  he  did — if  he  imputed  what  would 
otherwise  be  lawless  conduct  to  ignorant  conduct.  Whether  he  said  ^ 
their  conduct  was  a  stench  in  the  nostrils  of  the  community  or  not  is 
a  matter  that  will  be  in  dispute  and  we  consider  it  immaterial  whether 
he  did  it  or  not. 

In  O'Neal's  case  the  Supreme  Court  said  that  sui  generis  it  was  a 
criminal  proceeding;  a  criminal  proceeding  it  was.  The  Judge  was 
delivering  a  sentence  in  a  criminal  case,  ana  it  was  not  for  him  or  any 
court  in  uiis  Republic  to  know  the  difference  between  the  standing  of 
the  men  who  had  violated  its  laws.  I  do  not  care  if  a  man  is  a  mem- 
ber of  that  great  profession  which  those  who  belone  to  it  feel  is  their 
chief  est  honor.  U  one  of  them,  the  votary  of  the  law,  the  custodian 
of  its  honor,  of  that  bar  upon  which  lawyers  know  the  American  bench 
rests  for  the  respect  in  which  the  community  hold  it — if  those  high 
priests  of  that  temple  defame  and  deface  it  they  deserve  to  be  held  up 
to  public  opprobrium  as  much  as  the  lowest  criminal  in  the  land.  So 
much  for  the  Davis  and  Belden  case,  Mr.  President. 

I  think  the  Senate  will  agree  that  the  O'Neal  case  has  been  treated 
with  scant  consideration.  V  ery  little  was  said  about  it  by  the  learned 
manager  who  opened  the  case,  and  the  manager  who  has  charge  of  its  ' 
pro8eSution  sn6mitted  the  record  evidence,  the  stenographic  report 
of  the  testimony.  So  while  it  is  all  printed  in  the  record,  it  has  not 
been  heard  in  the  Senate.  Under  the  admonition  of  the  resolution 
which  has  been  presented  to  the  Senate  this  afternoon,  I  shall  not  under- 
take to  go  into  its  facts  at  all  in  detail.  I  content  myself  at  the  outset 
with  the  baldest  and  briefest  summary  of  its  points. 

One  Scarritt  Moreno  was  adjudged  a  bankrupt,  and  Adolph  Green- 
hut  in  due  course  was  chosen  his  trustee,  a  trustee  under  the  bank- 
ruptcy act  being  the  name  given  to  a  receiver.  He  gave  bond,  qualified, 
was  in  discharge  of  the  duties  of  his  office  under  the  powers  conferred 
by  the  bankruptcy  act  itself. 

On  Saturday  afternoon,  the  18th  of  October,  1902,  Greenhut,  through 
his  counsel,  filed  a  bill  in  equity  in  the  circuit  court  of  Escambia  County , 
Fla.,  against  Scarritt  Moreno,  his  wife,  the  Citizens'  National  Bank,  of 
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Pensacola,  and  the  American  National  Bank,  of  Pensacola,  of  which 
last  bank  William  C.  O'Neal  wa«  the  president.  The  bill  set  up  that 
certain  mortgages  had  been  given  by  Moreno,  the  bankrupt,  with  his 
wife;  that  they  were  given  without  value,  were  fraudulent  as  against 
creditors,  and  had  been  assigned  to  these  banks,  and  to  the  American 
National  Bank  among  the  others,  with  the  knowledge  on  the  part  of 
the  assignee  of  the  vice  and  fraud  of  the  original  transaction. 

On  Monday  morning  Greenhut  was  talking  with  a  friend  at  the  door 
of  his  place  of  business,  on  the  street,  when  O'Neal  came  up  and  said 
he  wanted  to  see  him.  Greenhut  told  him  he  would  see  nim  in  his 
store,  and  they  went  in.  When  they  emerged  they  were  clinched,  and 
O'Neal  had  cut  Greenhut  from  the  ear  to  his  lip.  presumably  in  an 
effort  to  get  at  the  jugular  vein;  had  stabbed  him  three  other  times — 
over  the  ribs,  over  the  hip,  and  in  the  elbow. 

There  are  some  discrepancies  between  the  testimony  of  O'Neal  and 
Greenhut,  the  only  people  who  were  present,  but  enough  appears  in 
the  testimony,  in  the  answer  of  O'Neal  and  his  testimony,  I  believe, 
to  make  it  clear  that  he  was  guilty,  as  the  judge  found.  1  will  ask 
the  Secretary  to  read  so  much  of  his  answer  as  is  contained  in  the  clip- 
ping I  send  to  the  desk. 

Tne  Presiding  Ofeioer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

That  it  is  not  true  that  the  assault  charged  in  the  said  affidavit  was  committed  by 
the  respondent  solely  because  and  for  the  reason  that  the  said  Greenhut  had  insti- 
tuted the  suit  aforesaid  against  the  said  American  National  Bank,  or  to  interfere 
with  and  prevent  him,  the  said  Greenhut,  from  exercising  and  performing  his  duties 
as  an  officer  of  this  court  That  in  truth  the  respondent  never  contemplated  at  any 
time  any  interference  with  the  said  Greenhut  as  trustee  as  c^oresaid,  or  contemplated 
any  affray  with  the  said  Greenhut,  or  any  personal  conflict  with  him'  until  he  saw 
the  threatening  attitude  of  the  said  Greenhut  toward  him,  the  respondent,  as  here- 
inbefore set  forth,  and  that  so  far  as  respondent  can  determine  from  the  actions  of 
the  said  Greenhut,  who  was  the  aggressor  as  aforesaid,  the  cause  of  the  said  affray 
was  the  remark  of  respondent  to  the  said  Greenhut  concerning  the  said  Greenhut^s 
action  in  repudiating  his  obligation  to  pay  the  said  acceptance. 

And  respondent  disclaims  tne  existence  on  his  part  at  any  time  of  any  intent  to 
interfere  with,  prevent,  impede,  or  delay  the  saia  Greenhut  in  the  prosecution  of 
the  said  suit  against  the  said  bank,  or  to  interfere  with  or  impede  or  prevent  him  in 
anywise  in  the  execution  or  performance  of  any  of  his  duties  as  such  trustee;  and 
specially  disclaims  any  intent  to  do  any  act  which  might  savor  in  the  slightest  degree 
of  contempt  of  this  honorable  court 

W.  0.  O'Neal. 

Mr.  HiGGiNS.  Now,  I  will  ask  the  Secretary  to  read  from  O'NeaPs 
examination  in  court. 

The  Secretary  proceeded  to  read  from  the  testimony  of  Mr.  O'Neal. 

The  Presiding  Officer.  The  Secretary  will  suspend  for  a  moment 
Why  does  the  counsel  claim  that  this  is  proper  in  an  opening?  The 
Presiding  Officer  supposed  that  the  opening  of  a  case  on  the  part  of 
the  managers  or  on  tne  part  of  counsel  should  be  limited  to  a  statement 
of  the  issues  raised  in  the  case,  and  what  the  parties  propose  to  prove, 
cither  for  the  prosecution  or  the  defense.  How  do  these  extracts  which 
the  Secretary  has  been  asked  to  read  fall  within  what  the  Presiding 
Officer  supposes  to  be  the  proper  line  of  an  opening  on  behalf  of  the 
respondent? 

Mr.  HiGGiNS.  I  will  state,  Mr.  President,  in  the  first  instance,  that 
a  perusal  of  the  statements  of  counsel  in  the  Peck  case  shows  tliat  the 
managers  went  very  fully  into  the  merits  of  the  case  on  the  argument. 
Mr.  Meredith,  in  opening  for  the  respondent,  did  not.    I  Uiought, 
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therefore,  that  I  was  entirely  within  the  rules  of  this  anomalous  pro- 
ceeding, which  is  not  by  common  law,  is  not  in  equity,  but  is  accord- 
ing to  the  lex  et  consuetude  parliamenti.  The  articles  and  answers  are 
drawn  from  the  civil  law.  They  are  not  known  to  our  own  pmctice, 
and  therefore  I  have  supposed  that  it  was  a  proceeding  where  the 
largest  latitude  was  given  to  counsel  in  the  first  instance. 

In  the  second  place,  I  desire  to  say,  Mr.  President,  on  this  interest- 
ing point  that  the  Greenhut  testimony  has  not  been  read,  and  it  is 
impossible  to  get  a  statement  of  the  issues  without  it.  I  could  have 
had  read  the  affidavit  of  Greenhut;  I  could  have  read  Greenhut's  tes- 
timony, so  as  to  get  them  before  the  court  as  to  what  they  would 
show,  but  I  have  elected  to  leave  them  out,  and  was  stating  what 
O'Neal's  was.  Moreover,  I  thought  it  was  the  shortest  way  in  which 
I  could  proceed. 

The  Presiding  Offioer.  The  Presiding  Officer,  of  coursCj  does  not 
wish  to  limit  counsel  for  respondent  as  to  any  of  their  just  rights,  but 
as  was  suggested  a  moment  ago  the  Presiding  Officer  supposed  that  an 
opening  on  behalf  of  the  person  accused  was  to  be  confined  strictly  to 
the  issues  raised  and  what  the  counsel  expected  to  prove,  and  how  they 
expected  to  be  able  to  prove  it.  This  opening  seems  to  have  taken  the 
form  of  an  extended  argument  on  the  whole  case,,  which  the  Presiding 
Officer  had  supposed  would  be  more  proper,  to  say  the  least,  when  the 
case  came  to  be  finally  argued.  Perhaps  the  Presiding  Officer  is  only 
expressing  a  little  the  impatience  of  the  Senate,  and  without  attempting 
to  fix  limits,  he  wants  to  suggest  that  the  opening  should  be  concluded 
as  quickly  and  as  rapidly  as  counsel  feel  that  it  can  be  in  presenting 
their  case  to  the  Senate. 

Mr.  HiGGiNS.  It  is  due  to  mvself  and  my  colleague  to  add  to  the 
other  reasons  that  I  have  just  given  for  the  course  we  have  taken  the 
fact  that  the  opening  of  the  learned  manager  was  in  itself  argumenta- 
tive; and  I  have  felt  that  it  was  incumbent  upon  me,  in  due  regard  to 
the  interests  of  the  respondent,  that  there  should  be  fully*  presented  to 
the  Senate  at  this  time  the  merits  of  this  case  as  far  as  the  testimony 
goes  and  as  to  what  we  propose  to  prove. 

I  wish,  however,  to  say  further  that  I  propose  to  allow  this  testi- 
mony of  O'Neal's  to  go  without  further  comment  by  me.  So  I  shall 
take  but  very  little  time  on  that  point.  If  the  Chair  will  permit  the 
reading  of  that  testimony  to  be  completed,  I  will  take  that  course. 

Mr.  Manager  Olmsted.  Mr.  President,  may  I  make  a  mere  sug- 
gestion at  this  time?  While  we  have  not  cared  to  object,  we  have 
observed  that  for  two  hours  and  a  half  the  honorable  counsel  has  been 
discussing  the  evidence  we  have  put  in  without  telling  us  anything 
about  what  they  propose  to  prove.  We  merely  ask  that  the  character 
of  the  argument  which  he  has  made,  and  which  might  more  properly 
be  made  m  closing,  may  be  tivken  into  consideration  when  the  allot- 
ment of  time  for  the  closing  arguments  is  considered. 

The  Presiding  Officer.  The  Presiding  Officer  would  perhaps  have 
made  no  suggestion  in  this  matter  if  it  had  not  been  for  the  extreme 
pressure  on  the  time  of  the  Senate. 

The  Secretary  resumed  and  concluded  the  reading  of  the  extract 
from  Mr.  O^NeaKs  testimony,  which  is  as  follows: 

Q.  Now,  then,  you  proceeded  until  you  came  to  Mr.  Greenhut's,  did  you? — A. 
Yes,  sir. 
Q.  Then  state  what  occurred — exactly  what  occurred  thereafter,  anything  and 
verything  from  the  moment  that  you  aadres»e<l  liim  until  the  time  that  you  were 
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finally  taken  apart. — A.  I  passed  down  the  street,  and  I  saw  Mr.  Greenhot  and  Mr. 
Liachkoff  talking.  I  spoke  to  both.  I  says,  **Good  morning/'  and  I  says,  **Mr. 
Greenhut,  I  would  like  to  see  you  when  you  are  at  leisui-e,"  and  Mr.  Greenhut  said, 
"I  am  at  leisure  now,"  and  I  save  to  Mr.  Greenhut,  "Don't  let  me  interrupt  you; 
any  time  during  the  day  will  do,^'  and  Mr.  Lischkoff  says,  "I  am  through,"  and  he 
left  or  started  to  turn  to  go  back  up  the  street  toward  his  place  of  business,  and  Mr. 
Greenhut  pays,  **Come  in."  He  stepped  back  into  the  back  part  of  his  office  there 
and  I  went  on  [in],  and  1  asked  him  why  he  had  sued  us.  lie  says,  "Well,  I  do  not 
know  anything  about  it;  you  will  have  to  see  my  lawyer  about  it."  I  says,  "Mr. 
Greenhut,  I  think  you  do  know  something  about  it.  I  think  you  were  a  director  of  the 
American  National  Bank  wlien  this  paper  that  lam  sued  on  was  sold  and  transferred," 
and  I  savs,  "We  did  not  sue  you  when  we  had  to  sue  you  without  seeing  you  about 
it  or  without  talking  to  you  about  it  W^e  did  everything  we  could  to  avoid  the 
suit;  we  did  everything  we  could  to  eet  a  settlement  of  that  before  we  sued  you," 
and  I  talked  on  with  him  regarding  this  matter  in  that  way,  and  I  reminded  him  of 
the  fact  that  Mr.  Eagan  had  tried  to  get  a  settlement  with  him  before  we  sued  him 
on  the  $1,500  debt,  and  I  found  out  after  talking  with  him  it  seemed  it  was  impossi- 
ble to  get  a  settlement  with  him  that  way,  and  I  says  to  him — I  finally  told  him  that 
I  thought  that  if  he  had  been  a  gentleman  he  would  not  have  done  it,  and  he  said, 
"I  am  as  much  a  gentleman  as  you  are" — being  a  director  in  the  bank  and  refusing 
to  pay  a  paper  ana  letting  us  sue  him  on  it,  and  he  says  he  was  as  much  of  a  gentle- 
man as  I  am.  I  says,  "  Mr.  Greenhut,  I  won't  dispute  that  with  you  on  that  pomt.  I 
do  not  want  any  trouble  with  you,'*  and  when  I  said  that  to  him,  why,  he  made  a 
motion  that  way,  like  he  would  strike  me  with  his  fist,  and  says,  "If  you  fool  with 
me  I  will  do  you  up  here,"  and  I  says,  "No,  I  reckon  not,"  and  I  stood  there  for  a 
moment  hesitating,  and  I  turned  to  go  out  He  come  on  following  me  and  he  said 
something  to  me.  I  do  not  know  what  he  said,  and  when  he  said  that,  I  told  him  that 
he  lied  to  me  about  the  Moreno  paper,  and  as  I  told  him  that  I  turned  around,  and  Mr. 
Greenhut  he  struck  me  here,  and  I  struck  him  with  my  left  fist,  and  then  I  shoved 
him  off,  and  when  I  shoved  him  back  he  kind  of  stumbled  back  like — he  looked  to 
me  like  he  almost  fell  down;  then  he  came  forward  at  me  and  I  pulled  out  my  knife 
and  cut  him,  and  we  fought  on  out  on  the  street  there,  and  I  made  several  lunges 
for  him  and  he  hit  me  several  licks  with  his  fist,  and  finally  he  caught  hold  of  my 
arm  here  with  his  right  hand,  and  after  he  caught  my  arms  I  reached  around  and 
caught  hold  of  his  other  arm  out  in  the  streets,  and  then  I  holloed  to  old  man  Hyer 
to  come  there  and  get  him 

Mr.  HiGGiNS.  Mr.  President,  I  will  leave  the  facts  of  the  O'Neal 
case  where  I  had  intended  to  leave  them  if  I  had  not-  received  the 
admonition,  thinking  that  a  general  demurrer  to  the  evidence  before 
any  intelligent  and  capable  judge,  let  alone  such  a  tribunal  as  this,  is 
sufficient,  as  there  is  enough  to  show  that  there  was  the  fullest  ground 
for  the  course  which  the  Judge  took ;  that  the  answer  was  evasive, 
and,  under  the  law  as  laid  down  by  Blackstone,  and  not  changed  since, 
it  was  a  contempt  that  the  Judge  was  right  in  punishing.  I  shall  not 
at  this  time  add  more  to  what  I  have  already  said  in  the  O'Neal  case. 

Now,  taking  next  the  subject  of  residence,  as  set  forth  in  the  sixth 
and  seventh  articles,  the  case  made  by  the  learned  managers  in  this 
is  that  Judge  Swayne  did  not  reside  in  his  district-because  he  did  not 
reside  in  rensacola,  where  he  claimed  to  reside,  and  did  reside  at 
another  fixed  and  given  place,  namely,  Guyencourt,  Del. 

I  will  relieve  the  concern  of  the  learned  manager,  who  ventured  to 
call  attention  to  my  failure  to  state  what  witnesses  we  would  produce, 
by  assuring  him  that  we  will  produce  witnesses,  good  Delaware  wit- 
nesses, neighbors  of  Judge  Swayne,  neighbors  of  his  father  and  his 
mother,  who  know  all  about  the  family,  and  we  will  establish  by  their 
testimony  beyond  any  question,  as  we  are  instructed,  that  Judge 
Swayne  was  only  a  summer  visitor  to  Guyencourt,  and  never  since  he 
moved  to  Florida  had  his  residence  there.  We  will  lay  before  the 
Senate  the  certificate  of  the  courts  where  he  held  court  out  of  his  dis- 
trict, beginning  with  1895;  when  he  held  court  in  Texas,  in  New 
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Orleans,  in  Baton  Kouge,  in  Huntsville,  running  through  a  period  of 
five  j'ears. 

We  will  show  that  a  judge  in  Texas  was  stricken  with  softening  of 
the  brain  and  unable  to  hold  court,  and  hence  Judge  Swayne  had  to  do 
service  in  that  district  for  years;  that  another  judge  was  interested  in 
a  bank  that  failed,  and  Judge  Swayne  held  two  long  trials  in  respect 
of  that:  that  from  the  district  to  which  he  had  originally  been  appointed, 
when  tne  northern  district  of  Florida  included  tne  Jacksonville  section 
of  the  State,  twenty  counties  were  taken  when  "the  district  was  cur- 
tailed by  the  act  of  July,  1894;  that  thereupon  Judge  Swayne  informed 
his  friends,  whom  we  will  produce  here,  that  he  had,  in  pursuance  of 
that  statute,  determined  to  make  his  residence  in  Pensacola;  that  as 
reasonably  early  as  could  be  his  family  were  brought  there;  but  that 
the  circuit  judges,  finding  here  a  judge  in  the  circuit  with  a  district  so 
curtailed  by  the  act  of  Congress  that  he  had  time  on  his  hands,  drafted 
him  for  this  service  elsewhere. 

We  will  further  show  by  the  testimony  of  witnesses  that  Judge 
Swavne  was  unable  to  find  a  suitable  house,  and  hence  did  not  bring 
his  lamily  there  at  once.  We  will  further  show  that  one  or  another 
of  his  children  were  pursuing  his  or  her  studies  in  Philadelphia,  and 
that  because  of  these  three  causes — ^the  absence  of  the  Judge  from  his 
home  in  holding  court  elsewhere  for  six  or  eight  months  in  a  year, 
because  of  his  inability  to  get  a  suitable  house,  and  the  facts  as  to  his 
children — his  family  did  not  go  there  until  1900,  except  as  they  paid 
him  visits;  that  during  one  year  his  family  went  to  Europe.  They 
spent  another  winter  m  the  city  of  Wilmington,  the  only  time  they 
spent  a  winter  in  Delaware ;  that  one  of  his  sons  was  grievously  stricken 
with  nervous  prostration,  from  which  he  has  not  yet  recovered,  and 
that  that  controlled  his  domestic  relations  very  much,  and  that  because 
of  all  these  facts  it  so  happened  that  this  was  a  broken  household  and 
not  one  that  was  held  together  as  households  ordinarily  are. 

We  will  show  that  the  ordinary  presumption  that  a  man  resides 
where  his  family  resides  is  not  the  presumption  of  law  nor  a  conclusive 
presumption  either  of  fact  or  of  law;  that  it  is  a  presumption  of  fact 
of  more  or  less  weight,  as  an  ordinary  thing,  but  that  it  is  rebuttable, 
as  shown  by  the  decisions  of  the  Supreme  Court  of  the  United  States, 
which  I  am  prepared  to  bring  to  tne  attention  of  the  Senate  at  this 
time;  and  that  in  this  case  all  of  these  reasons  prevented  and  kept  the 
familv  of  Judge  Swayne  from  going  to  Pensacola  to  reside  until  1900; 
and  that  the  witnesses  who  testified  here  that  the  Judge  did  not  live 
there  were  mistaken,  going  on  the  idea  that  where  a  man's  family  is 
there  is  where  he  lives,  and  that  because  he  went  away  from  Pensacola 
they  assumed  that  he  aid  not  live  there,  they  not  knowing  whether  he 
was  going  to  Texas,  or  to  New  Orleans,  or  Alabama,  or  some  other 
place  to  hold  court.     So  much  for  the  residence. 

1  now  come  to  the  article  upon  the  subject  of  false  claim,  false  pre- 
tenses, leveled  against  Judge  Swayne  because  under  the  act  of  Con- 
gress in  that  behalf  he  certified  his  expenses  at  $10  a  day.  If  this 
were  an  ordinary  criminal  case  in  a  customary  criminal  court,  1  think 
the  counsel  for  the  defendant  would  be  within  their  rights  in  moving 
that  the  jury  be  instructed  to  bring  in  a  verdict  for  the  defendant  on 
the  ground  that  no  evidence  has  been  brought  here  to  show  that  Judge 
Swayne  did  not  spend  $10  a  day.    But  we  do  not  choose  to  stand  upon 
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the  mere  negation  of  evidence  in  that  respect.  We  shall  bring  before 
the  Senate  me  fact  and  certificates  which  show  that  the  accounts  of 
the  Judge  were  passed  upon  by  a  succession  of  officers. 

In  the  first  instance,  under  tne  statute,  it  is  required  that  the  judge 
shall  be  paid  for  his  reasonable  exi)enses  of  traveling  and  attendance 
while  holding  court  out  of  his  district,  in  the  one  case,  or  in  sitting  in 
the  circuit  court  of  appeals  away  from  his  home  in  the  other  case; 
that  the  judge  shall  be  paid  b}*^  the  marshal  upon  his  own  certificate  as 
to  the  facts,  and  that  the  amount  so  paid  shall  be  allowed  to  the  mar- 
shal in  his  accounts.  We  will  show  that  it  has  been  the  invariable 
rule  throughout  the  United  States,  by  every  marshal  and  every  other 
officer  of  whom  I  shall  now  speak,  to  allow  these  accounts  on  such 
certificates.  The  account  of  tne  marshal  in  the  first  instance,  under 
the  act  of  1875,  must  be  passed  upon  by  the  judge  in  the  presence  of 
the  district  attorney,  whose  presence  shall  be  noted  of  record,  and  the 
judge  shall  hear  evidence,  ii  need  be.  and  thereupon  determine  the 
matter  as  shall  be  according  to  law  ana  justice. 

We  will  show  by  the  certificates  which  have  been  put  in  evidence 
by  the  learned  managers  that  in  two  of  the  cases  where  he  held  court 
in  Tyler  the  accounte  of  the  marshal  were  passed  upon  by  the  local 
judge.  Judge  Bryant,  and  that  every  fact  that  has  been  adduced  in  tes- 
timony here  by  the  Texas  witnesses  must  have  been  known  to  the 
marshal,  to  the  district  attorney,  and  the  judge,  who  did  not  feel  them- 
selves called  upon  to  disallow  the  judge's  accounts,  but  on  the  con- 
trary did  allow  them;  that  in  that  case,  as  in  all  cases^  the  marshal's 
account  then  went  to  the  Department  of  Justice,  where  it  passed  under 
the  jurisdiction  of  its  auditor;  next  to  the  Treasury  Department,  where 
it  passed  through  the  jurisdiction  of  the  Auditor  of  the  State  and  other 
Departments;  next  that  it  went  to  the  Comptroller  of  the  Treasury. 
It  thus  passes  through  six  hands — the  marshal,  the  district  attorney, 
the  judge,  the  two  auditors,  and  the  Comptroller. 

We  snail  claim,  Mr.  President,  that  this  evidence  is  corroborated  by 
certificates  which  we  shall  introduce  from  the  Treasury  from  1895 — I 
speak  of  fiscal  years  now — to  1903  of  all  the  judges  of  the  United 
States,  with  the  exception  of  the  justices  of  the  Supreme  Court  of  the 
Unitea  States. 

We  will  show  by  these  certificates  that  a  majority  of  the  judges 
placed  upon  the  statute  the  construction  put  upon  it  by  Judge  Swayne, 
under  wnich  he  made  the  certificates  which  are  here  chargS  as  crimi- 
nal acts;  and  that  it  thus  shows  an  interpretation  in  act  and  fact  by  a 
majority  of  the  Federal  judiciary  impressive  in  its  character,  and,  as 
we  submit,  conclusive  upon  the  construction  of  the  statute;  and  that 
the  judge  in  so  certifying  was  treating  it,  as  we  have  alleged  in  the 
answer,  as  compensation  for  his  reasonable  expenses  in  the  nature  of 
a  fixed  allowance. 

We  shall  at  the  proper  time  bring  to  the  attention  of  the  Senate  that 
long  line  of  authority,  when  we  only  need,  however,  to  refer  to  one  or 
two  of  the  cases  in  wnich  statutes,  nothing  like  as  loosely  drawn  as  this 
one,  have  been  held  to  justify  the  officer  m  making  the  charge  and  in 
holding  him  free  from  liability. 

We  will  claim  on  this  article  that  here  was  a  statute  that  at  the  worst 
was  ambiguous,  absolutely  free  from  the  certainty  of  construction  the 
learned  managers  would  give  it,  and  that  if  it  be  ambiguous  there  can 
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be  by  no  possibility  the  evidence  of  an  intent  upon  the  part  of  the  Judge 
in  making  these  open  certificates  for  years  to  have  a  fraudulent  intent 
or  purpose  to  defraud  the  Treasury  of  the  United  States. 

We  will  show,  Mr.  President,  finally  in  respect  of  the  articles  con- 
cerning the  use  of  a  car  that  there  is  no  impeachable  offense.  We  have 
had  no  testimony  submitted  with  respect  to  the  article  which  charges 
the  use  of  a  car  to  California  and  return,  further  than  the  statement 
of  a  railroad  conductor  that  the  judge  said  he  had  gone  on  that  car  to 
California — nothing  about  the  conditions  or  circumstances  of  it.  That 
probably  stands  upon  the  answer  of  the  respondent.  But  we  will  show 
m  our  evidence  that  there  was  no  compensation  susceptible  of  being 
charged  for  the  use  of  the  car,  and  therefore  that  that  allegation  of 
the  article  has  not  been  sustained. 

We  will  further  show  that  no  accounts  as  covering  the  use  of  this 
car  ever  came  before  Judge  Swayne;  that  as  a  fact  Judge  Swayne's 
district  was  curtailed  in  the  month  of  July  of  1894;  that  the  use  of 
the  Calif ornia  car  is  charged  in  June  and  July  of  1893;  that  the  use  of 
the  car  from  Guyencourt,  Del.,  to  Jacksonville  is  charged  in  Novem- 
ber of  1893;  and  that  as  a  fact  the  jurisdiction  of  the  receivership  of 
the  Jacksonville,  Tampa  and  Key  West  Railroad  Company  passed  into 
the  hiands  of  the  judge  of  the  southern  district  of  Florida  and  the 
United  States  district  court  for  the  southern  district  of  Florida,  and 
so  that  Judge  Swayne  passed  from  having  jurisdiction  or  control  in  it 
until  after  the  time  when  the  receivership  was  closed  and  the  accounts 
were  presented  to  the  court. 

The  case  that  was  made  bv  the  learned  manager  as  being  a  case  of 
gifts  within  the  language  of  Scripture  we  do  not  conceive  is  one  that 
we  are  called  upon  m  a  court  to  meet,  for  the  reason  that  it  is  not 
charged  in  the  articles  that  Judge  Swayne  took  these  rides  or  used 
these  cars  as  a  bribe;  and  therefore  the  imputation  that  he  was  receiv- 
ing gifts  with  a  corrupt  intent  is  entirely  outside  of  the  limits  of  the  case 
as  made  by  the  articles  and  one  that  was  unworthy  of  the  managers 
to  bring  here. 

I  think,  Mr.  President,  that  that  concludes  my  statement  of  what 
the  counsel  for  the  respondent  hope  to  establish  by  witnesses  in  this 
cause. 

The  Presiding  Officer.  The  witnesses  for  the  respondent  will  be 
called. 

Mr.  Thurston.  Mr.  President,  I  will  call  W.  A.  Blount. 

William  A.  Blount  recalled. 

By  Mr.  Thurston: 

Q.  You  were  sworn  and  testified  as  a  witness  for  the  managers,  Mr. 
Blount?— A.  Yes. 

Q.  You  are  a  practicing  attorney  in  Florida? — A.  Yes. 

Q.  A  member  of  the  bar  of  the  United  States  circuit  and  district 
courts? — A.  Yes. 

Q.  Also  of  the  State  courts? — A.  Yes. 

Q.  How  long  have  you  practiced  law? — A.  Thirty-one  years  last 
November. 

Q.  What  has  been  the  nature  and  character  of  your  practice,  espe- 
cially in  the  circuit  and  district  courts  of  the  United  States? — A.  It 
has  been  in  general  practice,  embracing  all  classes  of  practice,  more 
{".specially,  I  should  say,  corporation  practice. 
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Q.  Is  it  or  is  it  not  a  fact  that  you  are  genemlly,  &s  an  attorney, 
interested  in  a  very  large  proportion  of  the  le^l  business  coming 
before  the  courts  of  the  United  States  in  your  part  of  the  country? — 
A.  That  has  been  my  observation,  comparing  my  practice  with  the 
practice  of  the  other  attorneys  at  the  bar. 

Q.  What  public  positions  have  you  held? — ^A.  I  have  been  a  mem- 
ber of  the  constitutional  convention  of  Florida,  city  attorney  of  Pen- 
sacola  for  ten  years,  now  State  senator. 

Q.  You  were  an  attorney  for  the  defendants  in  the  case  of  Florida 
McGuire  v.  certain  defendants  who  have  been  named  in  this  examina- 
tion ? — A.  I  was  attorney  and  one  of  the  defendants. 

Q.  Will  you  give  us  in  a  very  brief  and  concise  way  the  history  of 
that  litigation  leading  up  to  the  time  when  the  matter  of  the  Belden 
and  Davis  contempt  case  came  on? — A.  It  is  impossible  for  me  to  give 
it  in  a  brief  and  concise  way.  The  litigation  had  been  pending  in 
various  forms  between  the  claimants  to  the  property  in  controversy 
for  more  than  thirty  years. 

Mr.  Manager  De  Armond.  The  witness  has  been  asked  about  the 
general  history  of  the  litigation  in  the  Florida  McGuire  case  and  has 
stated  that  he  could  not  give  it  briefly.  We  think  that  it  is  an  imma- 
terial thing  and  object  to  his  giving  it  at  all. 

The  Presiding  Officer,  what  is  the  purpose? 

Mr.  Thurston.  Mr.  President,  we  agree  perfectly  with  the  mana- 
gers and  we  thought  so  during  all^  the  time  in  which  they  occupied  the 
attention  of  this  court  in  digging  up  and  retailing  seriatim  the  history 
of  this  litigation  and  all  the  suite  that  preceded  it. 

The  Presiding  Officer.  The  Presiding  Officer  inquires  what  is  the 
pui'pose  of  asking  the  witness  to  give  a  history  oi  this  litigation  ? 
How  does  it  bear  on  the  case? 

Mr.  Thurston.  One  reason,  Mr.  President,  is  that  they  undertook 
to  prove,  little  as  it  had  any  relevancy  to  this  case,  that  the  parties 
defendant  in  the  Florida  McGuire  case  had  been  put  in  possession  of 
the  land  involved  in  that  suit  under  an  injunction  in  equity  brought  in 
a  previous  proceeding. 

That  was  a  part  of  the  history  of  the  case,  and  if  it  was  important 
to  show  that,  it  is  important  for  us  to  show  to  the  contrary,  and  that  is 
one  of  the  things  we  wish  to  do. 

If  in  the  opinion  of  the  court  any  of  the  testimony  which  they  intro- 
duced covering  the  history  of  this  case  is  relevant  to  this  issue  then 
we  wish  to  meet  it.  Otherwise  we  do  not,  because  we  did  not  believe 
when  they  put  it  in  and  we  do  not  believe  now  that  it  has  any  more 
reference  to  this  case  than  the  dictionary  of  the  United  States. 

Mr.  Manager  De  Armond.  Mr.  President,  I  only  wish  to  call  the 
attention  of  the  court  and  of  counsel  to  the  fact  that  the  history  of  this 
case  was  gone  into  on  the  cross-examination  of  General  Belden  by  the 
counsel  for  the  respondent,  and  that  what  we  asked  about  it  was 
responsive  to  what  he  had  drawn  out.  He  asked  for  an  explanation 
of  matters  that  he  had  called  upon  the  witness  to  testify  about.  We 
asked  nothing  in  the  direct  examination  concerning  this  history. 

Mr.  Thurston.  Only,  Mr.  President,  to  test  the  knowledge  of  the 
witness  as  to  the  suit.  As  I  said  before,  we  do  not  deem  this  testi- 
mony relevant;  we  did  not  the  other.  • 

The  Presiding  Officer.  The  Presiding  Officer  understands  that 
the  witness  is  asked  by  counsel  for  the  respondent  to  give  in  as  brief 
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and  as  concise  a  form  as  he  can  the  history,  the  whole  history,  of  the 
Florida  McGuire  litigation.  The  Presiding  Officer  submits  the  ques- 
tion to  the  Senate  whether  that  is  proper  evidence  in  behalf  of  the 
respondent.  Senators  who  would  admit  the  testimony  will  say  "  aye;" 
opposed  will  say  *'no."  [Putting  the  question.]  In  the  opinion  of 
the  Chair,  the  noes  have  it.    The  noes  have  it. 

Mr.  Thurston.  It  is  very  gratifying  that  the  Senate  agrees  with 
our  view  of  the  case. 

Mr.  Manager  Palmer.  We  will  gratify  you  right  along,  then. 

Q.  (By  Mr.  Thurston.)  Was  one  Edgar,  who  claimed  title  to  block 
91  that  has  been  spoken  of,  a  defendant  in  the  Florida  McGuire 
case? — ^A.  His  name  was  embraced  in  the  parties  defendant  cited  in 
the  praecipe,  but  he  was  never  served  and  never  a  defendant  in  the 
case. 

Q.  Were  you  in  court  on  the  6th  day  of  November,  1901,  at  Pensa- 
cola,  Fla.,  when  Judge  Swayne  made  a  statement  from  the  bench  as  to 
the  fact  that  he  had  received  a  letter  asking  him  to  recuse  himself 
from  the  trial  of  the  Florida  McGuire  case?  And  if  so,  please  state 
what  happened  on  that  occasion. — A.  I  was  in  court  at  the  time  that 
he  statea  ne  had  the  letter. 

Q.  Was  that  in  open  court? — ^A.  That  was  in  open  court. 

Q.  Was  the  announcement  made  from  the  bench  ? — A.  The 
announcement  was  made  from  the  bench. 

Q.  Now,  go  on. — A.  Judge  Swayne  stated  that  before  coming  to 
court  he  had  received  a  letter  from  the  counsel  in  the  Florida  McGuire 
case;  that  that  letter  had  asked  him  to  recuse  himself  because  of  an 
interest  which  had  beei\  acquired  by  him  or  his  wife  in  certain  prop- 
erty in  litigation  in  that  case.  He  stated  that  he  for  a  relative,  or  his 
wire,  had  negotiated  through  Thomas  C.  Watson  &  Co.  for  the  pur- 
chase of  a  block  in  the  tract  known  as  the  Rivas  tract,  or  the  Chevaux 
tract,  which  was  the  property  in  controversy;  that  a  deed  had  been 
pjrocured  by  Thomas  C.  Watson  &  Co.  in  pursuance  of  that  negotia- 
tion; but  that  when  the  deed  was  produced  it  was  found  to  be  a  quit- 
claim deed  and  it  had  been  returned  at  his  direction;  that  he  had  never 
had  any  interest  in  the  tract  of  land;  no  member  of  his  family  or  rel- 
ative had  ever  had  any,  and  he  had  never  been  in  possession  or  had 
any  connection  with  the  land,  except  as  I  have  statea. 

Q.  Was  that  statement  made  in  such  a  manner  that  it  was  audible 
and  distinct  to  the  occupants  of  the  court  room  at  that  time? — A.  Very 
clearly. 

Q.  How  fully  was  the  bar  attended  at  that  time? — A.  I  can  not  sav. 
I  think  that  was  upon  the  second  day  of  the  term  and  not  upon  the 
opening  day.  Upon  the  first  day  ojc  the  term  the  bar  attends  with 
considerable  fullness;  but  I  can  not  say,  as  a  matter  of  recollection, 
how  many  people  were  there  at  that  time. 

Q.  Were  there  also  citizens  of  Pensacola  and  visitors  in  attend- 
ance?— A.  I  can  not  say  that  as  a  matter  of  recollection.  It  will  be 
simply  surmise  upon  my  part  from  the  general  attendance  on  the 
court. 

Q.  From  your  recollection  can  you  state  as  to  whether  or  not  any 
of  the  attorneys  for  Florida  Mc(juire  were  present  when  that  state- 
ment was  made  by  Judge  Swayne  from  the  bench? — A.  Yes;  Judge 
Paquet  was  present,  and  I  think  that  Mr.  Belden  was  present.  He 
has  said  that  ne  was  not,  and  was  in  New  Orleans,  and  he  snows  better 
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than  I  do  on  the  subject,  but  I  still  am  of  the  impression  that  he  was 
present  at  the  time. 

Q.  Do  you  remember  as  to  Mr.  Davis? — ^A.  Mr.  Davis?    I  do  not. 

Q.  Incidentally,  I  call  your  attention  away  to  another  matter.  The 
Judge,  you  say^  spoke  of  a  letter  he  had  received  asking  him  to  recuse 
himself.     Have  you  ever  seen  that  letter? — A.  1  never  have. 

Q.  Do  you  know  what  became  of  it? — A.  Yes;  Judge  Paquet  asked 
that  it  might  be  withdrawn  from  his  hands. 

Q.  From  the  court? — A.  From  the  Judge's  hands;  and  it  was  handed 
over  to  Judge  Paquet. 

Q.  Was  uiat  request  made  and  the  letter  turned  over  in  open 
court? — A.  Yes. 

Q.  And  on  that  same  occasion? — A.  Yes.  Immediately  after  the 
Judge  had  said  that  the  letter  was  not  a  formal  request  for  recusation, 
but  that  he  would  recognize  it  as  such  and  would  refuse  to  recuse  him- 
self, the  request  was  made  by  Judge  Paquet  and  complied  with. 

Q.  Was  the  case  of  Florida  McGuire  at  thai  time  on  the  trial  docket 
of  the  court? — ^A.  Yes.  My  recollection  is  that  it  had  been  named  for 
trial  by  both  sides  to  the  litigation. 

Q.  During  the  first  week  of  the  court  what  steps  did  you  take,  if 
anything,  to  inform  yourself  as  to  the  probability  of  the  case  being 
tried  and  as  to  when  it  might  be  reached  upon  the  docket? 

Mr.  Manager  De  Armond.  We  think  it  is  an  imnaaterial  matter 
what  steps  he  took  to  ascertain  when  the  case  would  be  for  trial  and 
what  he  did  about  it.  He  is  not  a  party  to  the  record  nor  a  party  to 
the  proceeding  that  we  are  trying. 

Mr.  Thurston.  Mr.  President,  we  propose  to  show  that  the  defend- 
ants in  that  case  prepared  themselves  for  trial,  got -out  their  list  of 
witnesses,  were  ready  for  trial  when  the  case  was  reached,  and  that 
they  had  a  right  to  demand  from  the  judge  that  he  should  not  grant 
any  postponement  of  that  trial  unless  upon  legal  cause  shown. 

Mr.  Manager  De  Abmond.  I  suggest  in  regard  to  that  matter  that 
the  persons  upon  the  other  side  are  me  persons  whose  conduct  should  be 
inquired  about.  What  the  def  endante  in  that  Florida  McGuire  case 
did  or  what  they  thought  certainly  are  not  matters  for  which  the 
attorneys  upon  the  other  side  could  be  held  responsible.'  It  is  not 
inquiring  anything  about  the  attorneys  of  Florida  McGuire — the  par- 
ties who  are  proceeded  against  for  contempt — but  it  is  inquiring  about 
what  the  attorneys  upon  the  other  side  aid,  and  what  tne  attorneys 
upon  the  other  side  thought,  and  why  the  attorneys  upon  the  other 
side  did  or  thought  certain  things. 

The  Presiding  Ofiicer.  Does  the  Presiding  Officer  understand 
that  that  was  stated  in  the  trial  of  that  case? 

Mr.  Thurston.  Yes,  Mr.  President.  I  also  propose  to  show  it  for 
another  purpose.  It  is  part  of  the  res  gestae  of  this  proceeding  that 
has  been  gone  into  in  de^il  and  in  such  a  manner  that  we  might  have 
objected  at  everv  step,  but  which,  in  deference  to  the  desire  of  this 
court  to  proceed  as  rapidly  as  possible,  we  did  not  take  advantage  of. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  the  question 
may  be  asked. 

Mr.  Thurston  (to  the  reporter).  Please  read  the  question. 

The  repoi^ter  read  as  follows: 

Q.  During  the  first  week  of  the  court,  what  steps  did  you  take,  if  anything,  to 
Inform  youiBelf  as  to  the  prohability  of  the  case  being  tried  and  as  to  when  it  might 
be  reacned  upon  the  docket? 
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A.  Under  the  practice  adopted  by  Judge  Swayne  the  first  week  of 
court  is  the  week  for  the  trial  of  criminalcases.  He  announced  upon 
the  opening  of  that  term  of  court,  as  usual,  that  upon  the  completion 
of  the  trial  of  the  criminal  docket  the  civil  docket  would  be  called  and 
cases  taken  up.  In  consequence  of  that  announcement  I  went  down 
every  morning  at  the  opening  of  court  to  see  the  district  attorney  in 
order  to  ascertain  what  would  be  the  probable  duration  of  the  criminal 
business,  so  that  I  might  be  ready  at  the  conclusion  of  that  to  take  up 
the  Florida  McGuire  case. 

Q.  What  steps  did  you  take,  if  any,  to  subpoena  your  witnesses? — 
A.  1  had  a  witness 

The  Presiding  Officek.  The  Presiding  Officer  thought  that  question 
was  asked  for  the  purpose  of  showing  what  steps  were  taken  by  the 
plaintiff. 

Mr.  Manager  Palmer.  Oh,  no.  That  was  the  objection,  air,  that 
steps  were  taken  by  the  defendant. 

Mr.  Thurston,  ay  this  witness. 

The  Witness.  What  was  the  q^uestion  ? 

Mr.  Thurston.  What  steps  did  you  take  to  secure  subpoenas  for 
your  witnesses? — A.  1  had  a  witness  resident  in  Tallahassee,  the  sur- 
vej'or-general  of  the  United  States  for  the  State  of  Florida,  who  had 
in  his  possession  the  original  Spanish  archives  that  would  have  been 
used  in  the  suit.  I  wrote  to  him  to  hold  himself  in  readiness  to  attend 
upon  telegraphic  summons — that  is  not  my  own  knowledge,  however — 
and  on  Saturaay.  when  I  found  that  the  criminal  docket  was  about 
closed  and  that  tne  civil  docket  would  be  called  that  afternoon,  I  tele- 
graphed him  to  come  and  bring  the  documents  with  him,  and  I  took 
out  subpoenas  for  my  witnesses,  returnable  on  Monday  morning. 

Q.  During  that  week  did  you  have  any  conferences  from  time  to 
time  with  the  attorneys  for  Florida  McGuire,  or  either  of  them,  with 
reference  to  the  prospect  of  your  case  coming  on  for  trial? — ^A.  I  had 
conferences  every  day  or  so  with  Judge  Paquet,  in  which  we  discussed 
the  question  as  to  when  the  trial  would  probably  be  had  in  this  case 
as  dependent  upon  the  cessation  of  the  criminal  docket,  and  he  said 
that  he  was  ready  for  trial.  I  announced  also  to  him  that  I  was  ready 
for  trial.  " 

Q.  At  those  conversations  was  there  anybody  else  present  and 
apparently  acting  as  associate  counsel  for  Judge  Paquet  i — A.  I  can 
not  answer  that  as  to  all  of  them,  but  in  many  of  them  Mr.  E.  T. 
Davis  was  present  and  participated  in  the  conversation. 

Q.  Did  you  understand  at  those  times  that  he  was*  acting  as  an  asso- 
ciate counsel  for  Judge  Paquet? 

Mr.  Manager  De  Armond.  I  object  to  that,  Mr.  President.  The 
witness  can  tell  what  he  knows,  but  we  object  to  his  telling  what  he 
understands,  or  infers,  or  guesses. 

Mr.  Manager  Olmsted.  Besides,  it  is  leading. 

The  Presiding  Officer.  The  question  can  be  put  in  another  form — 
Was  Davis  one  of  counsel  for  the  plaintiff  at  that  time? 

Q.  (By  Mr.  Thurston.)  Did  Mr.  Davis,  at  these  interviews  in  con- 
nection with  Judge  Paquet,  engage  with  vou  in  discussions  as  to  the 
probability  of  the  case  coming  on  for  trial? — ^A.  He  did. 

Q.  And  is  it,  or  is  it  not,  a  fact  that  he  was  apparently  acting  as 
an  associate  counsel  in  the  case? — ^A.  Yes. 
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Q.  Was  he  in  court  on  Saturday  at  about  the  time  the  criminal 
docket  was  closed? — A.  He  was. 

Q.  With  whom  ? — A.  With  Judge  Paquet  and  Mr.  Simeon  Belden. 

Q.  What  took  place,  Mr.  Blount,  when  the  criminal  docket  was 
closed,  with  reference  to  the  Florida  McGuire  case  ? — A.  The  judge 
announced  that  the  criminal  business  was  over  and  he  would  call  the 
dvil  docket.  My  recollection  is,  though  I  may  be  mistaken  in  that, 
that  the  only  case  on  the  docket  was  the  Floriaa  McGuire  case.  At 
any  rate,  that  case  was  called.  Judge  Paquet  stated  that  he  was  not 
ready  for  trial. 

S.  Now,  right  there,  before  going  on,  was  there  any  suggestion 
e  by  Judge  Swayne  at  that  time  uiat  he  proposed  to  call  that  case 
for  trial  before  the  following  Monday  morning? — A.  None. 

Q.  Now,  if  you  will,  kindly  go  on  with  your  statement. — A.  Judge 
Paquet  stated  that  he  was  not  ready  for  trial.  I  insisted  that,  as  I  had 
telegraphed  a  witness  who  was  then  probably  on  his  way,  as  my  wit- 
nesses had  been  subpoenaed,  and  aj9  we  were  thoroughly  familiar  with 
the  issues  of  that  case,  having  tried  other  cases  enibracing  the  same 
issues,  there  was  no  reason  why  the  case  should  be  postponed.  Judge 
Paquet  did  not  ask  for  a  continuance,  but  he  asked  for  a  postpone- 
ment until  the  following  Monday.  I  strenuously  resisted  that.  J  udge 
Swayne  stated  that  the  custom  of  his  court  was  to  set  cases  in  the 
future  if  the  counsel  agreed  to  it;  but  if  the  counsel  did  not  a^ree  to 
it,  he  would  not  postpone  the  case  against  the  objection  of  one  ot  them, 
and,  therefore,  he  would  call  the  case  on  Monday  morning,  when  it 
would  be  tried  unless  the  counsel  for  the  plaintiff  made  a  showing  for 
a  continuance. 

The  Pbesiding  Officer.  A  continuance  or  further  postponement? 

A.  For  a  continuance.  The  law  of  Florida  requires  tnat  when  a  case 
is  called  on  the  docket  it  must  be  tried,  continued,  or  dismissed. 

Q.  (By  Mr.  Thurston.  )  My  associate  suggests — it  slipped  my  atten- 
tion— that  you  said  Judge  Paquet  asked  for  a  postponement  until  Mon- 
day?— A.  Until  Thursday,     i  thought  I  said  Thursday. 

Q.  Until  Thursday;  1  did  not  notice  it.  On  that  same  Saturday  did 
Judge  Swayne  make  any  further  statement  from  the  bench  about  the 
matter  of  block  91  and  bis  alleged  interest  in  it? — A.  Not  that  1  heard. 

Q.  Were  you  in  court  at  any  time  during  the  week  in  which  any 
further  reference  was  made  to  that  by  Judge  bway ne  from  the  bench  ? — 
A.  No,  except  on  the  day  when  the  letter  was  presented  and  he 
refused  to  recuse  himself. 

Q.  On  that  Saturday  afternoon  while  you  were  considering  the  ques- 
tion of  the  forthcoming  trial  of  the  Florida  McGuire  case,  in  all  that 
was  said,  was  anything  said  by  Judge  Swayne  about  his  purpose  or 
intention  of  leaving  town? — A.  Not  that  I  heard. 

Q.  Were  you  there  at  the  time? — ^A.  I  was  there  all  the  time  and 
listening  intently,  because  I  was  interested  in  having  the  case  tried. 

Q.  And  you  heard  no  statement  of  that  kind? — A.  None  whatever. 

Q.  Were  the  attorneys  for  Florida  McGuire  ordered  or  directed  by 
Judge  Swayne  to  proceed  to  trial  in  that  case  on  Saturday? — A.  They 
were  not.     There  was  no  suggestion  of  that  kind  by  anybody. 

Q.  I  assume,  Mr.  Blount,  that  some  time  prior  to  the  following 
Monday  morning  you  became  cognizant  of  the  bringing  of  a  suit  in 
the  circuit  court  of  Escambia  County  against  Judge  Swayne  and  the 

8.  Doc.  194,  68-3 ^23 
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Eublication  of  a  newspaper  article? — A.  Yes.  I  can  not  say  that 
Btween  that  time  and  Monday  morning  I  became  cognizant  of  the 
publication  of  the  newspaper  article.  My  recollection  is  that  I  became 
cognizant  of  that  on  Mx)nday  morning,  but  I  became  acquainted  with 
the  fact  that  Judge  Swayne  had  been  sued  by  Florida  McGuire  in  the 
State  court  for  Escambia  County. 

Q.  On  the  opening  of  the  court  on  Monday  morning,  November  11, 
what  took  place  in  the  case  of  Florida  McGuire  i — ^A.  Immediately 
after  the  opening  of  the  court  Judge  Swayne  called  the  case,  and  Mr. 
E.  T.  Davis  arose  and  asked  that  his  name  be  marked  upon  the  docket 
as  an  attorney  in  the  case,  and  asked  leave  to  file  a  motion  for  a  dis- 
continuance of  the  case. 

Q.  What  happened  then? — A.  The  Judge  granted  the  motion,  and 
then — do  you  aesire  me  to  proceed  further? 

Q.  Before  I  ask  about  the  contempt  proceedings  I  will  ask  you  did 
Mr.  Davis  thereafter  appear  in  any  further  resulting  proceeaings  in 
connection  with  that  same  case  of  Florida  McGuire  in  the  litigation? — 
A.  Do  you  mean  after 

Q.  After  the  dismissal — calling  your  attention  to  the  matter  of  taxa- 
tion of  costs? — ^A.  1  do  not  recollect  distinctly.  My  impression  is 
that  there  was  a  dispute  between  him  and  me  as  to  the  costs  to  be  taxed 
in  that  case  and  that  he  represented  Florida  McGuire  in  that  taxation. 
That  relates  to  the  case  that  was  discontinued. 

Q.  Now,  going  back  for  a  moment  to  the  Saturday  afternoon  when 
the  discussion  came  up  as  to  whether  or  not  the  Florida  McGuire  case 
should  go  on  on  Monday  or  be  postponed,  what  part  did  Mr.  Davis 
take,  in  connection  with  Mr.  Paquet  and  Judge  Belden,  in  connection 
with  that? — A.  Mr.  Davis  was  sitting  by  Judge  Paquet,  and  when 
Judge  Paquet  stopped  every  now  and  then  he  would  turn  to  Mr.  Davis 
and  converse  witn  him,  and  then  make  an  additional  statement  of 
reasons  why  the  case  should  not  be  tried  on  Monday.  I  did  not  hear 
what  occurred  between  them. 

Q.  Is  it  or  is  it  not  a  fact  that,  so  far  as  appearance  went,  Judge 
Paquet  and  Mr.  Davis  were  acting  conjointly  at  that  time  as  attorneys 
in  tne  Florida  McGuire  case? 

Mr.  Manager  De  Armond.  I  object  to  his  judgment  of  appearances. 

Mr.  Manager  Palmer.  He  has  got  a  right  to  tell  what  Happened; 
that  is  all. 

Mr.  Manager  De  Armond.  It  is  enough,  I  think,  for  the  witness  to 
state  the  facts. 

Mr,  Thurston.  Mr.  President,  I  concede  the  objection  is  well  taken, 
and  it  might  have  been  interposed  to  a  hundred  questions  that  were 
asked  on  the  other  side. 

Mr.  Manager  Clayton.  Why  did  you  not  interpose  them? 

Mr.  Thurston.  Well,  because  we  had  hoped  all  the  way  along  that 
the  managers  would  reform  their  method  of  examination. 

Mr.  Manager  Clayton.  You  are  following  our  bad  example. 

Q.  (By  Mr.  Thurston).  Mr.  Blount,  what  happened  in  court  on 
Monday  morning,  November  11,  as  to  the  contempt  proceedings? — A. 
After  the  case  had  been  dismissed,  I  rose  and  suggested  to  Judge 
Swayne  that  by  reason  of  facts  that  occurred  prior  thereto — some  of 
which  I  have  stated,  and  some  of  which  I. have  not  stated — in  my 
opinion,  a  contempt  had  been  committed  of  the  court,  and  suggested 
to  the  court  orally  that  an  investigation  should  be  instituted  by  him 
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for  the  purpose  of  determining  whether  such  contempt  had  or  bad  not 
been  committed.  Thereupon  Judge  Swayne  reviewed  the  facts  as  they 
bad  come  to  him  and  directed  that  Mr.  Davis,  Mr.  Belden,  and  Mr. 
Paquet  should  appear  upon  the  following  dav  to  answer  to  the  sugges- 
tion that  I  had  made.    The  court,  then,  as  t  recollect,  adjourned. 

It  was  suggested  to  me  by  Mr.  Fisher,  I  think,  possibly  by  Judge 
Swayne — ^I  can  not  recollect  as  to  that — that  it  would  be  more  formal 
if  the  suggestion  was  put  in  writing.  I  objected  because  I  said  that  I 
was  simply  brining  tne  matter  to  the  attention  of  the  court  and  had 
no  further  function  to  perform;  but,  in  obedience  to  the  suggestion,  I 
made  a  written  motion  as  an  amicus  curiae  that  they  be  citeato  appear 
before  the  court.    That  motion,  I  believe,  is  in  the  record. 

Q.  Without  going  over  it  a^ain,  that  motion  resulted  in  a  rule  to 
show  cause  returnable  on  Tuesday  morning? — A.  I  presume  so.  I  do 
not  know  that  I  ever  saw  the  rule  until  I  saw  it  in  the  proceedings  of 
the  subcommittee,  I  believe,  of  the  House. 

Q.  On  the  return  of  that  rule  Tuesday  morning,  what  one  of  the 
persons  named  in  it  appeared  in  court? — A.  Mr.  Davis  and  Mr.  Belden 
both  appeared  in  court. 

Q.  Mr.  Paauet  did  not? — ^A.  He  did  not. 

Q.  You  understood,  of  courae,  I  presume,  that  he  had  left  the  city 
at  that  time? — A.  It  was  so  stated. 

Q.  Now,  what  took  place  with  reference  to  the  trial  of  that  contempt 
proceeding? — A.  Do  you  desire  that  I  should  go  on  consecutively  and 
chronologic^ly  state  what  took  place? 

Q.  Consecutively  and  in  your  own  way  state  the  facts. — A.  The  first 
thing  that  was  done  was  that  Mr.  Davis  and  Mr.  Belden  filed  what  pur- 

r)rted  to  be  an  answer  to  the  specification  contained  in  the  motion  that 
had  made.  Judge  Swayne  asked  if  they  were  ready  to  proceed  with 
the  trial  upon  that  answer.  They  said  that  they  were.  Thereupon 
witnesses  were  put  upon  the  stand  who  had  been  subpoenaed  upon 
behalf  of  the  court  Mr.  B.  H.  Burton,  the  deputy  clerk  of  the  Escam- 
bia County  circuit  court;  Mr.  John  Denham,  tne  proprietor  and  editor 
of  the  Pensaoola  Press;  Mr.  E.  B.  Barker,  the  city  editor  of  the  same 
paper,  and  Mr.  Joseph  C.  Keyser — those,  as  I  recollect,  were  the  wit- 
nesses before  the  court.  After  those  witnesses  had  been  examined  Mr. 
E.  T.  Davis  asked  that  Mr.' William  Fisher  and  I  should  be  put  upon 
the  stand  in  behalf  of  the  respondents,  and  that  was  done.  After  the 
testimony  was  closed 

Q.  Did  Davis  or  Belden  examine  yourself  and  the  other  witnesses 
they  had  asked  to  be  called? — ^A.  Yes;  they  did.  They  asked  us  two 
questions,  I  think.  They  asked  me  two  questions,  at  any  rate,  and 
Mr.  Fisher,  I  think,  one;  the  two  Questions  being  as  to  whether  I  was 
attorney  for  the  defendants,  and  whether  I  was  one  of  the  defendants; 
and  Mr.  Fisher  was  asked,  as  I  recollect,  whether  he  was  one  of  the 
defendants. 

Q.  Did  the  testimony  thereupon  close? — A.  Yes. 

Q.  Did  the  respondents,  eitner  Davis  or  Belden,  ask  to  call  any 
other  witnesses? — A.  They  did  not. 

Q.  Or  ask  for  any  delay  ? — A.  They  did  not. 

Q.  Or  ask  an  opportunity  to  present  anything  that  was  not  already 
presented? — ^A.  They  did  not. 

Q.  Did  they  argue  the  case? — A.  Judge  Belden  said  nothing.  Mr. 
Davis  produced  a  copy  of  the  American  and  English  Encyclopedia  of 
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Law,  and  cited  something  from  it  upon  the  subject  of  the  jurisdiction 
of  the  United  States  courts  in  cases  of  contempt.  There  was  no  other 
argument. 

Q.  Was  there  any  limitation  put  by  the  judge  of  the  court  upon  the 
argument? — A.  None. 

Q.  Were  either  of  the  respondents  deprived  by  any  rule  or  action 
of  the  court  of  an  opportunity  either  to  testify  in  their  own  behalf,  to 
call  witnesses,  to  secure  process,  to  file  pleas,  to  make  argument,  or  to 
secure  any  other  right  they  might  ask  for? — A.  They  were  not. 

Q.  While  that  hearing  was  on,  did  you  see  a  paper  which  purported 
to  be  a  manuscript  copy  of  the  article  which  appeared  in  the  Pensacola 
paper  on  Sunday  morning,  the  10th? — A.  I  did  see  such  a  paper. 

Q.  (Handing  paper  to  witness.)  Is  that  the  paper? — A.  (Examin- 
ing paper.)    1  can  not  say.     It  looks  like  it. 

Q.  It  appears  to  be  it  ? — ^A.  Yes. 

The  Presiding  Officer.  Is  that  one  of  the  papers  identified  yes- 
terday? 

Mr.  Thurston.  It  is  one  of  the  papers  identified.  [To  the  witness.] 
What  did  you  do  with  that  paper,  if  anything,  so  far  as  Mr.  Davis  or 
Mr.  Belden  were  concerned? — A.  My  recollection  is  that  that  paper 
was  produced  by  Mr.  E.  B.  Barker,  the  city  editor  of  the  Press,  who 
said  that  it  had  been  brought  to  him  on  Saturday  night  at  about  11 
o'clock  by  Mr.  George  W.  Pryor,  with  the  reqiiest  that  it  should  be 
published  on  the  following  morning. 

Q.  That  was  a  part  of  his  sworn  testimony  ? — A.  A  part  of  his  sworn 
testimony.  Upon  looking  at  the  paper  I  handed  it  to  Mr.  Davis.  He 
asked  to  see  it  and  he  said  that  he  had  nothing  to  do  with  the  writing 
of  that  paper,  but  that  he  thought  it  was  Judge  Paquet's  handwriting. 

Q.  Was  that  paper  handed  to  the  Judge? — A.  Judge  Swayne? 

Q.  Yes. — A.  I  ao  not  recollect. 

Q.  Did  Judge.  Swayne  hand  that  paper  to  Mr.  Davis  or  to  Mr. 
Belden  and  ask  thi^m  concerning  it? — A.  I  think  not. 

Q.  Did  Judge  Swayne  on  that  hearing  ask  Mr.  Davis  any  questions 
at  all? — A.  Not  that  I  remember,  and  I  do  not  think  that  he  did. 

Q,  Did  he  ask  Judge  Belden  anything  at  all  ? — A .  I  think  not.  Judge 
Belden  sat  by  at  the  end  of  the  table,  away  from  the  court  and  awa}' 
from  the  other  counsel,  and  really  took  no  part  in  the  proceedings 
at  all. 

^  Q.  What  did  Judge  Belden's  physical  appearance  seem  to  be  at  that 
time? — ^A.  It  was  about  his  usual  appearance-,  except  that  upon  one 
side  of  his  face  there  appeared  to  be  a  distortion — tnat  is,  a  drawing 
up  of  the  side  of  the  face. 

Mr.  Thurston.  I  will  not  offer  this  manuscript  in  evidence  at  the 
present  time,  but  will  do  so  when  I  have  further  identified  it  by 
another  witness. 

Mr.  Manager  De  Armond.  What  is  that — the  newspaper  article? 

Mr.  Thurston.  It  is  the  manuscript  of  the  newspaper  article. 

Mr.  Manager  Palmer.  We  may  object  to  it  when  it  comes  along. 

Q.  (By  Mr.  Thurston.)  The  suit  of  Florida  McGuire  having  been 
dismissecl,  as  has  been  testified  to  here,  was  recommenced  in  that  same 
court,  was  it  not? 

A.  Yes,  sir. 

Q.  Substantially  the  same  case  and  the  same  parties? — A.  Yes, 

Q.  Brought  on  later  for  trial  ? — A.  Yes. 
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Q.  (Handing  a  paper  to  witness.)  Let  me  call  your  attention  to 
this  praecipe  for  witnesses  on  behalf  of  the  plaintiff  Florida  McGuire, 
in  that  later  case,  and  to  ask  you  to  glance  it  over  and  tell  me  as  to 
whether  or  not  those  witnesses,  or  the  most  of  them,  were  witnesses  on 
that  trial. — A.  (After  examining  paper.)  Yes. 

Q.  On  that  tnal  were  there  any  witnesses  called  by  Florida  McGuire 
or  her  counsel  or  examined  on  her  side  who  did  not  live  in  Pensacola, 
either  upon  or  in  the  immediate  vicinity  of  the  Rivas  tract? — ^A.  So 
far  as  I  Know,  not.  I  have  to  answer  that  this  way:  That  a  good  many 
of  these  witnesses  are  known  to  me  only  in  a  general  way,  and  I  know 

generally  where  they  reside.     I  do  not  know  them  personally,  but  I 
link  that  they  all  reside  within  a  mile  of  the  court-house  in  Pensacola. 

Q.  How  long,  in  your  judgment,  would  it  have  taken  the  United 
States  marshal  to  have  subpoenaed  them  all  as  witnesses? — A.  If  they 
had  all  been  at  home  at  the  time  they  could  have  been  subpoenaed  in 
an  hour  and  a  half  or  two  hours. 

Mr.  Thubston.  We  offer  this  original  pr»cipe  for  witnesses  in  that 
case.  It  is  the  original  document  which  was  iaentified  the  other  day, 
and  we  ask,  for  the  purpose  of  making  up  the  record,  that  the  cerd- 
fied  copy  may  go  in  instead. 

Mr.  Manager  De  Armond.  We  ask  what  is  the  object  of  offering 
this  paper?     What  is  it  for?    What  do  counsel  expect  to  prove  by  it  1 

Mr.  Thurston.  The  object  is  to  disprove  the  testimony  of  Judge 
Belden,  who  was  very  clearly  brought  to  state  that  the  only  reason 
they  decided  to  discontinue  the  Florida  McGuire  case  was  that  they 
needed  40  or  50  witnesses,  many  of  them  living  at  a  distance,  and  that 
they  could  not  possibly  secure  them  from  the  time  of  Saturday  after- 
noon, when  court  adjourned,  to  Monday  morning,  when  the  case  was 
to  be  called. 

Mr.  Manager  De  Armond.  This  document 

Mr.  Thurston.  Wait;  I  am  not  yet  through. 

Mr.  Manager  De  Armond.  Excuse  me. 

Mr.  Thurston.  I  have  now  shown  that  upon  the  reincarnation  of 
the  Florida  McGuire  case  the  same  case  between  the  same  parties  was 
tried  out  in  full  in  the  same  court,  and  that  on  that  trial  they  only 
asked  on  behalf  of  Florida  McGuire  for  12  witnesses  by  subpoena, 
and  that  they  all  lived,  and  that  all  the  witnesses  they  produced  lived, 
right  there.  It  is  in  line  with  our  insistence  that  here  was  a  conspiracy 
against  the  dignity  and  the  honor  of  the  court  by  its  officers;  and  that 
it  is  a  mere  subterfuge  in  their  testimony  to  claim  that  they  discontin- 
ued that  case  because  they  had  a  multitude  of  witnesses  wno  could  not 
be  obtained,  when  the  fact  was,  as  we  propose  to  show  and  insist,  that 
their  discontinuance  of  that  case  resulted  solely  and  alone  because  they 
were  held  and  taken  to  task  for  their  conspiracy  and  for  their  contempt. 

Mr.  Manager  De  Armond.  Mr.  President,  the  statement  of  the 
witness,  Belden,  was  that  they  had  forty  or  fifty  witnesses  for  the 
trial,  which  was  expected  to  take  place  in  November,  and  that  it 
would  be  impossible  to  get  them  for  Monday,  with  notification  upon 
the  Saturday  preceding. 

This,  now,  is  a  paper  which  purports  to  be  a  list  of  some  of  the 
witnesses  called  for  and  used  upon  a  trial  which  took  place  some  time 
the  next  year  in  the  suit  brought  over  again — in  another  suit  It  does 
not  at  all  follow  from  the  fact  that  this  paper  contains  a  list  of  12 
names  that  they  did  not  have  40  or  60  witnesses  for  the  trial  before, 
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nor  does  it  follow  that  the  names  of  all  the  witnesses  are  contained 
upon  the  paper,  or  that  they  did  not  need  or  did  not  use  any  other 
witnesses  upon  the  second  trial.  So  it  is  an  immaterial  sort  of  paper, 
we  think. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  the  paper 
bears  on  the  question,  although  it  is  not  conclusive. 

Mr.  Thurston.  You  have  no  objection,  I  suppose,  to  our  retaining 
the  original  document,  to  be  returned? 

Mr.  Manager  Palmer  and  Mr.  Manager  De  Armond.  No. 

The  paper  referred  to  is  a^  follows: 

In  the  circuit  court  of  the  United  States  for  northern  district  of  Florida.    Florida 

McGuire  and  Matilda  Oaro  t>.  W.  A.  Blount  et  al. 

To  F.  W.  Marsh,  Clerk: 

You  will  please  issue  summons  for  the  following-named  witnesses  for  plaintiff: 

Alex.  Robinson,  R.  R.  street,  west  side,  between  Government  and  Intd. 

Chas.  Ahrons,  next  door  to  Mrs.  Lienar  E.  Romana. 

Waiter  J.  Richer,  East  Intendentia,  near  C.  &  L.  store. 

W.  H.  Hutchinson,  East  Gregory,  block  2. 

Dr.  G.  A.  Brosnaham,  cor.  5  a  14th  St.,  East  Hill. 

Mrs.  Alphonse  Villoneuve,  eajst  A.  V.  Caro. 

Thos.  Powell,  between  Chase  &  Gregory,  on  9th  ave. 

Frank  Tuart,  East  Intendentia,  8.  Florida  Blanca. 

Garolin  Lennox,  near  A.  V.  Caro,  Rivas  tract 

Fela  Roch. 

"Vice  Beck,  near  A.  V.  Caro,  Rivas  tract. 

Sewell  C.  Cobb.    , 

Simeon  Belden  and  E.  T.  Davis, 

Attorneys  for  Plaintiffs. 

(Indorsed:  Florida  McGuire  v.  W.  A.  Blount  etal.  Praecipe  for  witnesses.  Filed 
March  14,  1902.     F.  W.  Marsh,  clerk.) 

United  States  of  America, 

Northern  District  of  Florida. 

I,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Florida,  hereby  certify  that  the  foregoing|  is  a  true  and  correct  copy  of  an 
original  document  and  paper  filed  in  the  said  suit  in  said  court,  as  the  same  remains 
on  file  and  of  record  in  said  court. 

Witness  my  hand  and  the  seal  of  said  court  at  the  dty  of  Pensacola,  in  said  district, 
this  31st  day  of  January,  A.  D.  1905. 

[seal.]  F.  W.  Mabsh,  Clerk. 

Mr.  MoRQAi^.  I  ask  that  the  statement  of  the  witness  in  respect  to 
his  knowledge  of  the  residence  of  the  witnesses  in  that  case  be  read. 

The  Presiding  Officer.  The  reporter  who  took  the  notes  has 
retired  to  his  room;  he  will  be  here  in  a  moment. 

Mr.  Thurston.  Shall  I  go  on  in  the  meantime,  before  the  request 
of  the  Senator  from  Alabama  is  complied  with? 

The  Presiding  Officer.  Does  the  Senator  from  Alabama  wish  the 
proceedings  to  stop  until  the  reporter's  notes  are  returned  to  the 
Senate? 

Mr.  Morgan.  I  do  not  care  to  stop  the  proceedings  until  he  comes  in. 

Q.  (By  Mr.  Thurston.)  That  proceeding  for  contempt  was  against 
three  persons  as  associate  counsel  in  the  same  case,  to  wit,  Paquet, 
Belden,  and  Davis,  was  it  not? — A.  Yes. 

Q.  The  proceeding  as  to  Belden  and  Davis  came  to  an  end,  as  I 
understand  you,  when  they  were  adjudged  guilty  and  sentenced  on  the 
13th  day  of  N'ovember,  1901?— A.  The  12th  day,  I  think. 
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The  Presidinq  Ofpiobb.  The  reporter's  notes  are  now  here  and 
the  reporter  will  read  the  answer  of  the  witness  in  reference  to  the 
residence  of  the  witnesses  in  the  second  suit. 

The  reporter  read  as  follows: 

Q.  On  that  trial  were  there  any  witnesses  called  hy  Florida  McGuire  or  her  coun- 
sel, or  examined  on  her  side  who  did  not  live  in  PeDsacola,  either  upon  or  in  the 
immediate  vicinity  of  the  Rivas  tract? — A.  So  far  as  I  know,  not.  I  have  to  answer 
that  this  way:  That  a  good  many  of  these  witnesses  are  known  to  me  only  in  a 
general  way  and  I  know  generally  where  they  reside.  I  do  not  know  them  per- 
sonally, but  I  think  that  they  all  reside  within  a  mile  of  the  courtrhouse  in 
Pensacola.  % 

Q.  (By  Mr.  Thurston.)  On  the  conclusion  of  the  trial  of  Davis  and 
Belden  what  sentence  was  pronounced? — A.  Judge  Swayne  first  pro- 
nounced a  sentence  condemning  them  to  imprisonment  for  ten  days, 
the  payment  of  a  fine  of  $100,  and  disbarment  from  the  pmctice  of  the 
law  m  his  court  for  two  years. 

Q.  What  happened  thereafter  as  to  the  change  in  the  sentence? — ^A. 
1  suggested  to  the  judge  that  I  thought  it  was  beyond  his  power  to  dis- 
bar them  in  connection  with  the  other  punishments  that  he  had  imposed, 
and  he  thereupon  modified  the  sentence  by  eliminating  the  disbarment 
feature. 

Q.  Was  any  suggestion  made  to  him  at  that  time  by  Davis  and 
Belden,  or  by  anyone  else,  that  his  power  to  punish  was  limited  to 
either  nne  or  imprisonment  and  could  not  extend  to  both  ? — ^A.  There 
was  not. 

Q.  Was  that  question  raised  at  all? — A.  It  was  not 

Q.  Did  you  at  that  time,  from  your  recollection  of  the  statute,  know 
that  he  was  imposing  a  sentence 

Mr.  Manager  Palmer.  We  object  to  that. 

Mr.  Thurston.  We  do  not  care  to  ask  it  except  we  do  not  want  the 
managers  to  have  the  opportunity  of  insisting  tnat  it  was  the  duty  of 
the  witness  to  call  the  attention  of  the  court  to  the  law  as  he  knew  it, 
and  that  he  did  not  do  it,  being  the  prosecutor. 

Mr.  Manager  De  Armond.  We  are  not  going  to  insist  much  about 
the  discharge  of  duty  by  this  witness  in  connection  with  that  matter. 

Mr.  Thurston.  No;  but  this  witness  discharged  his  duty  in  that 
matter.  [To  the  witnesis.]  What  afterwards  followed,  in  a  legal  way, 
the  sentence  of  Davis  and  Belden?  A.'  They  sued  out  a  writ  of 
habeas  corpus  before  Judge  Pardee. 

Mr.  Manager  De  Armond.  It  seems  to  me  that  is  taking  up  time  on 
matters  that  are  shown  otherwise.  The  counsel  is  asking  the  witness 
what  happened;  he  is  going  into  the  matter  of  the  habeas  corpus.  The 
record  snows  all  that. 

The  Presiding  Offioer.  Evidence  has  been  given  in  that  respect 
on  behalf  of  the  managers.  If  there  is  anv  desire  to  contradict  any  of 
that  testimony,  the  witness  may  be  asked  questions  for  that  object. 
Otherwise  it  is  scarcely  desirable  to  go  over  it 

Mr.  Thurston.  Mr.  President,  we  are  keenly  alive  to  the  awakened 
interest  of  the  managers  in  the  time  that  is  being  consumed  in  this 
tiial;  and  we  assure  tnem  and  assure  the  Senate  that  we  will  endeavor 
to  put  our  testimony  in  with  the  utmost  rapidity  and  brevity. 

Mr.  Manager  Palmer.  And  we  will  endeavor  to  see  that  you  do  not 
get  in  any  that  is  not  testimony. 
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Mr.  Thurston.  1  have  no  doubt  that  the  board  of  iiianaecrs  will 
constitute  a  constant  interrogation  point  as  to  the  admissibility  of 
evidence. 

Mr.  Manager  Palmer.  Yes,  sir;  whenever  you  try  to  put  in  any- 
thing that  is  not  evidence. 

Mr.  Thurston.  It  is  a  little  singular  that  the  board  of  managers 
should  take  that  position  at  this  late  hour  of  the  trial. 

The  Presiding  Officer.  This  colloquy  between  managers  and  coun- 
sel does  not  throw  very  much  light  on  the  case. 

Mr.  Thurston.  No.  I  will  withdraw  my  other  question.  [To  the 
witness.]  What  followed  in  the  further  prosecution  of  this  same  con- 
tempt charge,  if  anything? 

The  Witness.  You  mean  in  the  legal  proceedings? 

Mr.  Thurston.  Legal  proceedings. 

The  Witness.  After  the  habeas  corpus? 

Q.  Of  the  original  contempt  charge.  1  ask  you  now  directly  as  to 
the  other  defen&nt  in  it,  Mr.  Paquet. 

Mr.  Manager  De  Armond.  As  to  that,  we  object.  What  happened 
to  Paquet  or  did  not  has  nothing  to  do  with  this  case. 

The  Presiding  Officer.  The  Presiding  Officer  supposes  that  the 
object  is  to  prove  that  Judge  Paquet  came  in  and  purged  himself. 

Mr.  Thurston.  That  is  the  proposition. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  the  question 
may  be  asked. 

Mr.  Thurston  (to  the  reporter).     Read  the  question. 

The  reporter  read  as  follows: 

Q.  Of  the  original  contempt  charge.  I  ask  you  now  directly  as  to  the  other 
defendant  in  it,  Mr.  Paquet. 

A.  Jud^e  Paquet  first  appeared  in  answer  to  the  citatioir  with  coun- 
sel, and  objected  to  the  proceeding  upon  the  ground  that  Judge  Swayne 
did  not  have  jurisdiction,  as  the  transaction  in  which  counsel  were 
engaged  was  not  an  official  transaction  of  an  officer  of  the  court. 
Judge  Swayne  overruled  that  contention,  and  Judge  Paquet  asked  for 
time  in  which  to  make  an  answer.     Thereupon  he  sued  out  a  writ  of 

Erohibition  from  the  circuit  court  of  appeals,  which  was  heard 
ef  ore  that  court  and  denied,  and  then  he  appeared  in  the  circuit  court 
before  Judge  Swayne  and  filed  a  paper,  which  was  an  apology  and  a 
a  purging  of  the  contempt,  as  I  understood,  though  the  paper  speaks 
for  itself. 

Q.  (By  Mr.  Thurston.)  What  followed  that? — A.  Thereupon  he 
was  discharged  without  punishment. 

Mr.  Thurston.  We  offer  in  evidence  a  certified  transcript  of  that 
portion  of  the  record  in  the  case,  merely  asking  to  have  read  the  paper 
in  which  Judge  Paquet  confeiised  and  purged  himself  of  contempt. 

Mr.  Manager  Palmer.  Where  did  tnat  come  from? 

Mr.  Thurston.  That  came  out  of  the  minority  report  of  the  com- 
mittee in  the  House. 

Mr.  Manager  Palbher.  It  never  has  been  offered  in  evidence,  and  we 
obiect  to  it. 

Mr.  Hiqgins.  It  is  offered  in  evidence  now. 

Mr.  Manager  Palmer.  We  object  to  that  paper.  It  has  never 
appeared  in  evidence  in  this  case.  The  original  has  never  been  seen, 
and  whether  any  such  paper  exists  we  do  not  know.  We  object  to 
this  extract  from  tlie  mmority  report  because  it  was  never  in  the  case. 
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Mr.  Thurston.  This  is  certiiicd  to  hy  the  clerk  of  the  court  as  being 
a  part  of  the  record,  and  I  think,  if  you  will  permit  me,  I  have  in  my 
pocket  the  stipulation  with  the  managers  that  certified  copies  of  reC'Ords 
may  be  produced  and  used  in  evidence  in  the  same  manner  that  the 
original  documents  could  be. 

Mr.  Manager  Palmer.  Yes.  This  purports  to  be  a  certified  copy 
of  a  paper  wnich  is  contained  in  the  minority  report  of  the  Judiciary 
Committee. 

Mr.  Thurston.  Oh,  no. 

Mr.  Manager  Palmer.  The  first  place  where  that  paper  ever  appeared 
is  in  the  minority  report.  It  has  never  been  seen  by  anybody  except 
perhaps  the  people  who  made  the  minority  report.  I  say  it  was  never 
offered  in  evidence  in  any  place.  I  should  like  to  see  the  original,  if 
you  have  it. 

Mr.  Thurston.  It  is  on  file  in  the  court.  The  clerk  certifies  under 
the  seal  of  the  court  that — 

The  foregoing  is  a  true  and  correct  copy  of  an  original  paper  or  document  filed  in 
the  caofie  uierein  specified  in  said  court  on  the  day  therein  set  forth,  as  the  same 
remains  of  record  and  on  file  in  said  court. 

To  remove  any  difficulty- 


The  Presiding  Officer.  The  Presiding  Officer  thinks  an  official 
copy  of  the  proceedings  in  court  is  proper  evidence;  and  as  to  the 
other  Question,  whether  this  is  evidence  or  not,  three  parties  were 
proceeded  against  for  contempt.  It  was  one  proceeding.  The  action 
of  the  court  with  regard  to  two  of  them  has  been  introduced  in  evi- 
dence, and  the  Presiding  Officer  thinks  that  the  action  of  the  court  in 
regard  to  the  third  of  the  persons  complained  of  for  contempt  can 
properly  be  admitted. 

Mr.  Thurston.  I  will  ask  the  Secretary  to  read  all  but  the  certificate 
of  the  clerk. 

Mr.  Culberson.  I  desire  to  inquire  through  the  Chair  if  this  paper 
is  not  a  copy  of  the  certificate  of  the  clerk  and  not  the  certificate  of 
the  clerk  itself? 

The  Presiding  Officer.  The  Presiding  Officer  understood  that  it 
was  an  official  copy  of  the  court's  proceedings,  attested  by  the  clerk. 

Mr.  Thurston.  It  is  under  the  hand  of  the  clerk  and  the  seal  of  the 
court.     It  is  the  original  certificate. 

The  Presiding  Officer.  What  the  Secretary  is  now  about  to  read 
and  which  will  go  into  the  record  is  an  official  copy  of  the  proceedings 
of  the  court. 

Mr.  Thurston.  Yes.  Perhaps  before  that  goes  in  and  to  avoid  any 
further  question  over  these  matters,  as  they  may  arise  hereafter 

Mr.  Manager  Palmer.  I  am  not  objecting  to  this  paper  on  account 
of  its  being  a  certified  cop^.  The  objection  I  made  was  that  the  origi- 
nal paper  first  appeared,  if  it  appeared  at  all,  in  the  minority  report. 
The  onginal  paper  never  has  been  seen.  If  this  clerk  wants  to  certify 
that  this  paper  which  appears  in  the  minority  report  is  a  part  of  his 
record,  I  am  not  going  to  object.  That  is  what  ne  is  certifying.  He 
is  certifying  that  the  minority  report  is  an  original  record  of  his  court. 
Perhaps  the  minority  report  was  made  from  the  original  record.  I 
do  not  know.  I  have  never  seen  the  original  of  this  document.  It  has 
never  been  introduced  in  evidence. 

Mr,  Thurston.  The  clerk  has  pasted  onto  this  paper  a  printed  copy 
of  the  original  paper  in  his  court,  and  he  certifies  that  it  is  a  true  copy. 
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He  certifies  it  under  the  hand  of  the  clerk  and  the  seal  of  the  court. 
The  original  paper  is  there  on  file  now,  as  certified  to. 

Mr.  Manager  Palmer.  Well,  I  doubt  it. 

Mr.  Spooner.  Mr.  President,  may  I  submit  a  question  to  the  wit- 
ness at  the  present  time? 

The  Presiding  Officer.  The  Senator  from  Wisconsin  asks  to  sub 
mit  a  question  to  the  witness  at  this  time.     If  there  is  no  objection  the 
question  will  be  read. 

The  Secretary  read  as  follows: 

Q.  What  action  was  taken  by  the  court  on  the  rule  against  L.  P.  Paquet  for  con- 
tempt after  the  filing  of  his  answer  on  March  31,  1902? 

A.  I  do  not  recognize  the  date.  If  that  was  the  final  answer  the 
action  taken  by  the  court  was  to  discharge  him  without  punishment. 

Mr.  McCoMAS.  Mr.  President,  1  could  not  hear  the  answer. 

The  Witness.  I  will  repeat  it  as  closely  as  1  can.  1  said  that  I  did 
not  recognize  the  date  as  quoted  in  the  inquiry,  but  that  if  refers  to 
the  final  answer  filed  by  Mr.  Paquet  the  judge  discharged  him  upon 
that  answer  without  punishment. 

Mr.  Thurston.  1  have  oflPered 

The  Presiding  Officer.  The  Presiding  OflScer  thinks  the  paper  is 
admissible. 

Mr.  Thurston.  I  offer  the  pleading  and  also  the  certified  copy  of 
the  judgment  which  followed  it. 

The  Secretary  read  as  follows: 

United  States  circuit  court,  northern  district  of  Florida,  at  Pensacola — In  the  matter 

of  contempt  proceedings  against  Louis  P.  Paquet 

Now  comes  Louis  P.  Paquet,  respondent  in  the  above-entitled  matter,  and  says: 
That  upon  full  and  mature  consideration  of  his  actions  and  conduct  in  the  matter 
referred  to  in  the  motion,  made  as  the  basis  of  the  above-entitled  proceedings, 
through  excessive  zeal  in  behalf  of  his  clients,  he  did  so  act  that  this  honorable 
court  was  justified  in  believing  that  the  said  actions  were  committed  in  contempt 
thereof  and  as  showing  disrespect  therefor.  That  respondent  regrets  exceedingly  the 
course  taken  by  him  in  this  matter,  and  now  appears  in  court  and  requests  that  he 
be  permitted  to  apologize  for  his  behavior  and  file  with  the  records  in  the  above- 
entitled  cause  this  paper. 

Louis  P.  Paquet,  Respondent. 
Filed  March  31,  1902. 

F.  W.  Marsh,  Clerk, 

In  the  United  States  circuit  court,  northern  district  of  Florida.    The  United  States  w. 

Louis  P.  Paquet. 

This  cause  coming  on  to  be  heard,  on  the  application  of  Louis  P.  Paquet  to  with- 
draw his  answer  in  the  above-entitled  cause,  and  the  submission  of  his  ezpkmation 
and  apology  by  the  said  defendant; 

It  is  now  ordered  that  the  said  defendant  do  have  leave  to  withdraw  his  answer 
heretofore  filed  and  to  subtract  the  same  from  the  files  of  this  court,  and  that  this 
court  do  accept  the  said  apology  and  statement  filed  on  Man^h  31,  1902,  and  the  said 
defendant  is  hereby  discharged  from  the  rule  to  show  cause,  heretofore  granted 
against  him. 

Done  this  April  1,  A.  D.  1902. 

Chas.  Swayne,  Judge, 

(Indorsements:  United  States  v,  Louis  P.  Paquet.  Order.  Filed  April  2,  1902. 
F.  W.  Marsh,  clerk. ) 

« 

United  States  of  America,  Northern  District  of  Florida^' 

I,  F.  W.  Marsh,  clerk  of  the  district  court  of  the  United  States  for  the  northern 
district  of  Florida,  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  an 
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original  paper  or  document  filed  in  the  cause  therein  specified  in  said  court  on  the 
day  therein  set  forth,  as  the  same  remains  of  record  and  on  file  in  said  court 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  dis- 
trict, this  3d  day  of  February,  A.  B.  1905. 

[seal.]  F.  W.  Mabbh,  Clerk. 

Mr.  Thurston.  That  is  all  we  care  to  ask  the  witness. 

Cross-examined  by  Mr.  Manager  De  Armond: 

Q.  When  do  you  say  your  attention  was  first  called  to  the  bringing 
of  the  suit  against  Cnarles  Swayne  in  the  State  court? — A.  I  have 
not  said.  I  say  now  it  was  called  to  my  attention  on  Sunday,  the  10th 
of  November. 

Q.  When  was  your  attention  first  called  to  the  newspaper  article 
about  which  you  have  testified? — A.  My  recollection  is  tnat  my  atten- 
tion was  first  called  to  it  by  Mr.  William  Fisher  on  Monday  morning, 
possibly  Sunday  afternoon. 

Q.  Who  called  yourattention  to  the  bringing  of  the  suit? — A.  Judge 
Swayne  by  telephone  on  Sunday  morning. 

Q.  Did  the  Judge  say  anything  about  the  article  in  the  newspaper? — 
A.  I  do  not  recollect  whether  he  did  or  not.  If  he  did  I  did  not  see 
the  article — I  did  not  take  the  paper — until  the  next  day. 

Q.  Did  you  not  testify  when  you  were  before  the  committee  that  the 
Ju^e  called  your  attention  to  the  article  and  that  you  would  look  it 
up? — A.  I  do  not  think  so.  The  testimony  will  show,  however.  If 
you  will  present  it  to  me,  I  will  tell  you  whether  I  said  it  or  not. 

Q.  What  further  conversation  did  you  have  with  Judge  Swayne 
about  the  matter? 

The  Witness.  On  that  day  ? 

Mr.  De  Armond.  That  day  or  any  other  day. 

A.  On  that  day  he  ask  me  if  I  had  known  that  he  had  been  sued.  I 
told  him  1  had  not.  My  recollection  is  that  he  asked  me  what  I  thought 
about  it.  I  said  it  savored  to  me  of  contempt,  but  that  I  could  not 
say  until  1  had  investigated  the  facts  and  circumstances.  Then  the 
conversation  ceased. 

Q.  Did  you  have  any  talk  with  him  Monday  about  the  matter? — 
A.  Scarcely  a  talk.     I  saw  Mr.  Fisher 

Q.  I  was  asking  about  Judge  Swayne,  not  Mr.  Fisher. — A.  I  will 
lead  up  to  it.  I  saw  Mr.  Fisner,  and  he  looked  up  the  witnesses  in 
connection  with  the  proceeding 

Q.  I  prefer  that  you  would  answer  my  question.  1  asked  you 
whether  you  had  any  talk  with  Judge  Swayne  on  Monday  about  this 
matter? — A.  I  announced  to  Judge  Swayne,  in  passing  into  the  court 
room  on  Monday,  that  I  had  seen  Mr.  Fisher  and  investigated  the 
circumstances,  and  that  I  was  going  to  make  a  suggestion  to  the  court 
to  have  these  gentlemen  cited  for  contempt.  I  was  simply  laying  the 
predicate  for  that  by  saying  what  1  got  from  Mr.  Fisher. 

Q.  Was  that  before  court  was  called? — A.  Just  before  court.  I 
passed  from  his  office  into  the  court  room. 

Q.  Then  after  the  dismissal  of  the  cause — you  first  made  a  verbal 
suggestion? — A.  Yes. 

Q.  When  did  you  file  the  suggestion  in  writing? — A.  It  was  prob- 
ablv  an  hour  afterwards;  I  thmk  just  after  the  adjournment  of  the 
court. 
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Q.  Just  after  the  adjournment  of  the  court? — A.  I  think  so.  I  did 
not  file  it  in  writing.  I  sat  down  at  the  desk  and  wrote  it  on  the 
motion  book. 

Q.  You  were  present,  j'ou  have  said,  when  the  testimony  was  taken 
in  the  case? — A.  1  was. 

Q.  You  have  riven  the  names  of  the  witnesses  who  testified  ? — A.  Yes. 

Q.  Was  not  the  testimony  of  the  newspaper  men  confined  entirely 
to  the  question  of  this  publication? — A.  That  is  my  rex;ollection. 

Q.  Was  not  the  testimony  of  the  deputy  clerk  confined  entirely  to 
the  filing  of  papers  and  the  issuing  of  process  in  the  suit  against  Judge 
Swayne  in  the  State  court? — A.  Not  entirely  to  the  filing.  He  testi- 
fied in  addition  to  that  that  Mr.  Joseph  C.  Keyser,  who  testified  he 
was  an  interested  party,  had  come  to  him  witli  a  praecipe  after  his 
office  had  closed,  and  had  got  him  at  his  house,  and  requested  that 
process  should  be  issued  that  night  and  served  at  all  hazards  before 
Monday  morning. 

Q.  Mr.  Keyser  testified  also? — A.  Mr.  Keyser  testified;  yes. 

Q.  In  regard  to  the  same  matter? — A.  Yes. 

Q.  That  was  all  the  testimony  in  the  case,  except  the  testimony  of 
yourself  and  Mr.  Fisher,  to  the  effect  that  you  were  defendants  and 
attorneys  of  the  defendants? — A.  Yes,  so  far  as  I  recollect,  and  I 
think  my  recollection  is  accurate. 

Q.  How  soon  after  the  conclusion  of  Judge  Swayne's  sentence  were 
these  defendants  removed  from  the  court  room? — A.  I  do  not  know. 
1  went  out  immediately. 

Q.  Who  had  the  witnesses  subpoenaed  in  the  contenapt  proceed- 
ings? You  say  the  witnesses  of  the  court. — A.  Either  Mr.  Fisher  or 
I.     1  do  not  remember  which. 

Q.  You  do  not  recollect  which? — A.  No;  we  were  both  acting 
together  in  the  matter. 

Q.  Did  not  Judge  Swayne  usually  leave  town  right  after  the  ad- 
journment of  the  court? — A.  Yes;  he  did. 

Q.  Did  he  not  usually  remain  away  until  court  assembled  again? — 
A.  Yes;  he  did. 

Q.  The  Florida  McGuire  case  was  not  set  down  for  any  particular 
day,  was  it? — A.  No;  except  on  the  Saturday  night  it  was  set  down 
for  call  on  Monday.     Previous  to  that  time  it  had  not  been  set  down. 

Q.  Do  you  recollect  how  many  witnesses  were  used  in  the  trial  of 
the  Florida  McGuire  case  on  the  part  of  the  plaintiff? — ^A.  You  mean 
the  subsequent  trial? 

Q.  Yes. — A.  Sixteen,  I  think. 

Q.  Not  more  than  that,  you  think? — A.  I  think  not.  I  have  that 
case  now  before  the  Supreme  Court  of  the  United  States,  and  I  know 
it  quite  thoroughly.     My  recollection  is  that  there  were  sixteen. 

Mr.  Manager  De  Akmond.  I  believe  that  is  all. 

By  Mr.  Thurston: 

Q.  Just  one  question.  Do  you  know  how  long  Judge  Swayne 
remained  in  court  after  the  November  term,  1901,  in  Pensacola? — A. 
No,  I  do  not.  He  was  there  several  days,  but  I  have  nothing  fixed  in 
my  memory  as  to  how  long  he  remained. 

Q.  He  was  there  several  days  after  the  term  closed,  but  you  can  not 
testify  distinctly? — A.  No,  sir. 

Mr.  Thurston.  That  is  all,  Mr.  President. 
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Mr.  CuiiBBSflON.  Mr.  President,  I  wish  to  propoand  a  question  to 
tlie  witness. 

The  Presiding  Officer.  The  Senator  from  Texas  propounds  the 
following  question  to  the  witness.    It  will  be  read  by  the  ^cretary. 

The  Secretary  read  as  follows: 

Q.  What  was  eaid  by  Jadge  Swayne  in  rendering  judgment  in  the  contempt  pro- 
ceedings? 

A.  That  will  take  sofne  little  time  to  ^ive  it  Of  course,  it  has  been 
three  or  four  years,  and  I  can  simply  give  the  ideas  without  his  lan- 
guage. 

He  first  took  up  the  answer  of  Mr.  Davis  and  Mr.  Belden  and 
adverted  to  that  part  of  it  which  said  that  the  court  was  without  juris- 
diction because  the  suing  in  the  State  court  was  not  an  act  done  in  the 
United  States  court,  ana  therefore  it  was  not  an  official  transaction. 
He  said  with  reference  to  that  that  it  made  no  difference  where  the  suit 
was  brought,  that  they  were  officers  of  the  court  It  had  been  shown 
that  they  were  attorneys  in  the  case  of  Florida  McGuire,  which  was 
pending  in  that  court,  and  that  no  matter  what  instrumentalitv  they 
may  have  chosen  to  effect  a  purpose  with  respect  to  the  Florida 
McGuire  suit,  it  was  an  official  transaction  in  that  suit.  He  elaborated 
that— but  it  is  unnecessary  for  me,  I  think,  to  go  on  further. 

Then  he  took  up  the  question  raised  by  Mr.  Davis,  separate  from 
Mr.  Belden;  that  Davis  was  not  an  attorney  of  record  in  the  Florida 
McGuire  case,  and  he  said  that  Mr.  Davis  had  appeared  before  him 
during  the  week  and  on  Saturday  night — I  mean  before  him  in  his 
presence — and  it  was  apparent  that  he  was  connected  with  that  suit; 
and  in  view  of  the  evasive  character  of  his  answer  and  in  view  of  the 
fact  that  he  had  not,  u^n  oath  or  otherwise,  denied  that  he  was  con- 
nected with  that  suit,  it  must  be  assumed  to  be  true  that  he  was  an 
attorney  in  the  Florida  McGuire  suit 

Then  he  commented  upon  the  evasive  character  of  the  answer,  so  far 
as  it  related  to  the  interest  of  Judge  Swayne  in  the  subject-matter  in 
litigation,  and  said  it  stated  things  which  were  not  correct  and  which 
were  known  to  the  counsel,  Messrs.  Davis  and  Belden,  not  to  be  cor- 
rect, because  he  had  stated  to  the  contrary  in  the  previous  week;  that 
they  had  not  denied  that  the  land  in  controversy  was  open  and  in  the 
possession  of  no  one;  they  had  not  denied  that  they  knew  that  fact; 
and  they  had  sued  him  for  being  in  possession  and  sued  him  for  mesne 
profits  when  thej  knew  that  there  had  been  no  mesne  profits;  and  that 
that  fact,  taken  m  connection  with  the  fact  that  the^  had  known  by  the 
same  information,  which  they  had  on  Saturday  night  for  at  least  a 
week,  and  with  the  further  fact  that  the  suit  which  they  then  brought 
could  be  brought  just  as  effectively  thirty  or  fortv  days  thereafter,  and 
in  connection  with  the  further  fact  that  thev  had  done  this  on  Saturday 
night  after  he  had  announced  that  he  would  try  that  case  on  Monday, 
was  proof  conclusive,  to  his  mind,  that  there  could  be  but  one  purpose 
in  it,  and  that  was  to  cause  him  to  recuse  himself  in  order  that  they 
might  not  have  to  try  the  case. 

He  then  said  that  their  action  was  unbecoming  the  attorneys  of  any 
court;  that  it  indicated  that  they  were  either  ignorant  or  vicious,  and 
to  his  mind  the  action  which  they  had  taken  showed  that  it  was  vicious, 
and,  upon  that  assumption,  that  their  actions  were  a  stench  in  the 
nostrils  of  the  people. 
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He  said  that  Mr.  Belden  was  an  old  man  and  apparently  in  affliction, 
and  that  the  passage  of  sentence  upon  him  was  one  of  the  saddest 
things  that  he  nad  had  to  do  in  nis  judicial  career,  but  that  the  sym- 
pathy which  he  held  for  him  could  not  in  any  wise  deter  him  from 
Eerforming  the  duty  which  was  incumbent  upon  him  as  a  judge;  and 
e  therefore  was  compelled  to  place  him  in  the  same  category  with 
Mr.  Davis,  who  was  a  younger  and  hardier  man. 

That,  of  course,  is  a  very  brief  snyopsis.  The  Judge  took  fifteen  or 
twenty  minutes  in  pronouncing  the  sentence  in  that  way. 

Mr.  CuiiBEBSON.  Mr.  President,  I  have  a  further  question  to 
propound. 

Tne  Pbesiding  Officer.  The  Senator  from  Texas  asks  another 
question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  What  was  the  manner  of  Judge  Swayne  as  to  anger  or  resentment  in  imposing 
sentence  in  the  contempt  proceedingei? 

A.  That  depends  entirely  upon  the  view  point  of  the  man  who  was 
listening  to  him.    I  believed  that  he  was  right.    It  seemed  to  me 

Mr.  Manager  De  Armond.  Mr.  President,  I  object  to  that  It  is 
not  an  answer  to  the  question.  The  witness  is  giving  an  opinion  now, 
and  that  was  distinctly  ruled  out  before,  and  he  knows  it. 

The  Witness.  I  object,  if  the  court  will  permit  me,  to  any  state- 
ment of  that  kind  wnich  the  witness  will  have  no  opportunity  to 
answer. 

Mr.  Manager  De  Armond.  There  was  an  objection  made  distinctly 
to  the  witness  giving  his  opinion,  and  it  was  ruled  to  be  improper  for 
him  to  give  his  opinion.  The  witness  heard  it,  and  he  is  an  intelligent 
witness.  Now,  he  is  not  answering  the  question  that  was  put  to  him. 
He  was  asked  as  to  whether  the  Judge  showed  anger  or  not.  He  said 
it  depended  upon  the  view  point,  and  then  he  proceeded  to  tell  what  he 
thought  about  it,  and  whether  it  ought  to  be  regarded  as  angler  by  a 
person  feeling  and  thinking  as  he  thought  and  felt.  I  say  it  is  not 
responsive  to  the  question,  and  it  is  contrary  to  the  ruling  of  the  court 
heretofore. 

The  Presiding  Ofpioer.  The  witness  may  state  how  he  regarded 
the  appearance  of  the  Judge  in  imposing  this  sentence. 

Mr.  Culberson.  Mr.  President,  1  ask  that  the  question  be  readagain, 
so  that  the  witness  can  answer  the  question  propounded. 

The  Presiding  Officer.  The  Presiding  Officer  was  about  to  say  that 
he  did  not  think  the  witness  should  make  any  comment  in  answering 
any  question  as  to  whether  he  thought  the  Judge  was  right  or  not. 
The  question  will  be  again  read. 

The  Secretary  read  as  follows: 

Q.  What  was  the  maimer  of  Judge  Swayne  as  to  anger  or  resentment  in  imposing 
sentence  in  the  contempt  proceedings? 

A.  I  clearly  have  to  give  my  opinion  upon  that  point.  My  opinion 
was  that  his  manner  was  emphatic,  but  not  unduly  severe,  considering 
the  fact  that  he  had  found  the  defendants  guilty.  I  can  simply  say 
that  that  was  my  opinion.  Other  persons  viewing  it  from  another 
standpoint  might  have  thought  otherwise. 

Mr.  Morgan.  I  have  a  question  which  I  should  like  to  put  to  the 
witness. 
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The  Pbesiding  Officer.  The  Senator  from  Alabama  propounds  the 
following  question. 
The  Secretary  read  as  follows: 

Q.  When  the  Florida  McGuire  case  was  pending  in  the  United  States  coart,  and 
at  the  time  of  its  discontinuance,  did  yon  claim  title  to  or  the  right  of  possession  in 
any  land  included  m  that  suit? 

A.  Oh,  yes;  I  was  one  of  the  defendants,  and  quite  largely  interested 
in  the  suit,  and  was  an  attorney. 

Mr.  MoLaurin.  I  desire  to  propound  a  question. 

The  Presiding  Officer.  The  Senator  from  Mississippi  propounds 
a  question  in  writing,  which  will  be  read. 

The  Secretary  read  as  follows: 

Q.  How  long  after  the  convening  of  court  on  Monday  morning  until  you  made  the 
motion  for  a  rule  for  contempt? 

A.  Probably  ten  minutes  after  Mr.  Davis  had  asked  that  his  name 
be  docketed  and  had  made  a  motion  for  a  discontinuance. 

Mr.  Culberson.  Mr.  President,  one  other  question. 

Mr.  MoLaurin.  The  answer  to  the  Question  I  propounded  I  do  not 
think  fully  answers  the  quSstion.     I  snould  like  to  have  it  put  again. 

The  Presiding  Officer.  The  last  question  will  be  read  again. 

The  Secretary  read  as  follows: 

Q.  How  Ions  after  the  convening  of  court  on  Monday  morning  until  you  made  the 
motion  for  a  rule  for  contempt? 

A.  I  answered  that;  about  ten  minutes. 

The  Presiding  Officer.  The  question  propounded  by  the  Senator 
from  Texas  [Mr.  Culberson]  will  be  read. 
The  Secretary  read  as  follows: 

Q.  Did  the  Judge  reside  in  Pensacola,  Fla.,  or  in  his  district  prior  to  1900? 

A.  That  would  require  me  to  answer  as  to  what  residence  is,  and  I 
am  not  prepared  to  do  that.  It  is  a  legal  question  which  involves  a 
great  many  considerations  of  law  and  fact.  If  the  Senator  will  ask 
specific  questions  as  to  specific  facts  I  will  be  glad  to  answer  them. 

Mr.  Mallory.  Mr.  President,  1  propound  a  question  to  the  witness. 

The  Presiding  Officer.  The  Senator  from  Florida  propounds  the 
following  question,  which  will  be  read. 

The  Secretary  read  as  follows: 

Q.  At  what  time  of  the  week  was  it  that  jou  say  that  Davis  took  part  in  consulta- 
tion with  the  other  attorneys  for  the  plaintiff  in  the  Florida  McGuire  case? 

A.  OS  and  on  every  day  during  the  week  preceding  the  Saturday 
night  of  November  9.  I  can  not  say  every  day,  but  off  and  on  during 
that  week. 

The  Presiding  Officer.  Does  the  Presiding  Officer  understand  the 
witness  to  say  ''the  same  week  ?" 

The  Witness.  The  same  week. 

Reexamined  by  Mr.  Thurston: 

Q.  Mr.  President,  iust  on  one  matter  I  neglected  to  examine  the 
witness.  First,  I  will  ask  you,  you  are  a  practitioner  also  in  the  State 
courts  of  Florida? — A.  Yes. 

Q.  Will  vou  tell  me  what  the  rules  are  with  reference  to  appearance 
day  and  rule  days  in  the  circuit  court  in  and  for  Escambia  Oountyl — 
A.  Process  must  be  issued  out  of  the  court  ten  days  before  the  return 
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day,  the  return  beinfp  rule  day,  that  being  the  first  Monday  of  the 
next  succeeding  month,  and  must  be  served  on  or  before  the  tenth  day 

Preceding  that  rule  day;  so  that  process  must  be  issued  on  the  second 
'hursday  before  the  first  Monday  of  the  month  and  served  on  or  before 
the  second  Friday  before  the  first  Monday  of  the  month. 

Q.  After  November  9,  1901,  what  was  the  next  term  of  the  circuit 
court  of  Escambia  County  i — A.  On  the  second  Monday  of  April,  1902. 

Q.  How  late  could  a  suit  have  been  begun  to  have  been  at  issue  at 
that  next  term  of  the  court? — ^A.  Under  the  rules  a  suit  could  have 
been  brought  returnable  to  the  rule  day  in  February.  The  plea  day 
would  have  fallen  on  the  rule  day  in  March,  and  then  also  under  the 
rules  the  case  would  have  been  at  issue — would  have  to  be  at  issue — by 
the  next  term  of  the  court. 

Mr.  Thurston.  That  is  all,  Mr.  Blount 

Mr.  Bacx)n.  Mr.  President,  I  desire  to  propound  a  question  to  the 
witness. 

The  Presiding  Officer.  The  Senator  from  Georgia  propounds  the 
following  question,  which  will  be  read. 

The  Secretary  read  as  follows:  « 

Q.  Did  yoa  know  prior  to  the  oonvening  of  the  court  on  Monday  morning  that  it 
was  the  intention  of  the  connsel  for  Floricu  McGoire  to  discontinue  the  case? 

A.  I  did  not. 

Reexamined  by  Mr.  Manager  De  Armond: 

Q.  I  understood  you  to  say  that  Mr.  Davis  had  been  counseling 
with  the  other  attorneys  about  this  case  every  day  of  that  week? — A. 
No;  I  did  not  say  every  day. 

Q.  1  understood  you  to  say  so. — A.  1  said  off  and  on  during  the 
week.  / 

Q.  Now,  do  you  know  of  any  counsel  with  those  attorneys  at  all 
about  that  case? — A.  I  do. 

Q.  How  do  you  know  it? — A.  Because  it  was  done  in  my  presence. 

Q.  Done  in  vour  hearing? — A.  Yea,  sir.  I  was  talking  with  Judge 
Paquet,  and  Mr.  Davis  was  standing  by  and  talking  to  him  with  refer- 
ence to  the  probable  time  that  that  case  would  be  tried. 

Q.  Now,  you  call  that  counseling  with  Judge  Paquet,  do  you? — ^A. 
Well,  that  is  a  fact. 

Q.  Do  vou  call  that  counsel  between  Mr.  Davis A.  I  do. 

Q-  Ana  Judge  Paquet? — A.  I  do. 

Q.  You  asked  Paquet  about  when  the  case  would  be  tried?  You 
and  Paquet  were  talkmg  about  it? — A.  Yes,  sir. 

Q.  And  Mr.  Davis  was  standing  there  ? — A.  Not  only  standing  there, 
but  he  and  Judge  Paquet  were  talking  about  whetner  it  would  be 
ready  for  trial. 

Q.  Just  state  what  they  said? — A.  I  can  not  state  it  any  more  dis- 
tinctly than  that  they  were  talking  about  when  that  case  would  come 
off  for  trial. 

Q.  Let  me^  ask  you  whether  you  have  any  knowledge  at  all  about 
Mr.  Davis  being  in  that  case  until  he  appeared  to  have  the  case  dis- 
missed?—A.  I  have  no  knowledge  except  what  I  have  said,  tliat  he 
was  with  Judge  Psiauet,  talking  with  Judge  Paquet  about  the  case 

Q.  Now,  what  did  he  say  ? 

Mr.  HiGGiNS.  Let  him  answer. 

Mr.  Manager  De  Asmond.  Very  well. 
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The  Witness.  He  &aid  just  what  I  have  said. 

Q.  (By  Mr.  Manager  Pe  Armond.)  Just  what  did  he  say? — A.  I  can 
not  tell  you. 

Q.  What  did  Jud^e  Paquet  say  ? — A.  Judge  Paquet  was  asking  as  to 
when  the  case  woula  be  tried. 

Q.  Asking  whom? — A.  Asking  me.  I  was  talking  with  the  district 
attorney 

Q.  Oo  on;  proceed. — A.  Just  a  moment^  please;  let  me  finish  my 
answer,  and  then  I  will  answer  your  question.  I  was  talking  to  the 
district  attorney  and  saw  him  usually  every  morning,  and  then  Judge 
Paquet  and  I  would  talk  over  the  question  as  to  whether  that  case 
would  be  tried  that  week  or  not,  and  Mr.  Davis  was  present  and  join- 
ing in  the  conversation. 

Q.  What  did  Davis  say  ? — A.  I  do  not  remember. 

Q.  What  did  you  say  to  Davis? — A.  1  did  not  say  anything  to  Davis. 

Q.  What  did  JPaquet  say  to  Davis? — A.  I  do  not  know. 

Q.  Now,  then,  you  can  not  tell  a  single  thing  that  passed  between 
Davis  and  Paauet  in  the  way  of  consultation,  but  who,  you  say,  con- 
sulted freqentiy? — ^A.  I  say  so  very  decidedly. 

Q.  What  was  the  consultation  about? — A.  They  consulted  about  the 
question  of  getting  ready  for  the  case  when  it  would  be  called  toward 
the  end  of  that  week. 

Q.  They  consulted  in  your  presence  about  getting  ready  for  the  case 
upon  trial? — A.  Yes,  sir. 

Q.  That  happened  frequently  ? — A.  It  happened  three  or  four  times; 
yes;  off  and  on  during  the  week. 

Q.  Why  did  it  become  necessary  for  you  to  consult  Judge  Paquet 
about  the  time  of  the  trial? — ^A.  Why  did  it  become  necessary  for  me 
to  consult  with  Judge  Paquet? 

Q.  Why  did  you  do  it? — A.  Because  I  always  do  that — consult  with 
counsel  on  the  other  side  when  the  time  of  trying  the  case  is  uncertain. 
I  talk  to  them  as  to  when  it  will  probably  be  tried. 

Q.  You  said,  I  believe,  there  had  been  no  day  fixed  for  the  trial  of 
that  case  until  that  Saturday  evening? — A.  ]None. 

Q.  None  of  you  knew  when  it  would  come  to  trial? — ^A.  None, 
except  approximately. 

Q.  Approximately? — A.  The  district  attorney  had  said  that  prob- 
ably they  would  close  the  criminal  business  tiie  latter  part  of  that 
week. 

Q.  Is  there  anything  unreasonable  in  asking  that  the  case  be  set  down 
for  trial  for  a  particular  day? — ^A.  I  thought  so;  yes,  if  you  want  my 
opinion. 

Q.  Why  did  you  think  so? — ^A.  Because  I  had  tried  practically  the 
same  issue  half  a  dozen  times  with  the  same  litigants,  and  they  had 
tried  to  continue  the  case  at  nearly  every  term.  The  constant  policy 
had  been  to  postpone  the  cases  and  not  to  try  them;  I  was  ready;  there 
was  nothing  else  to  do  in  the  case,  and  I  desired  to  try  it. 

Q.  This  was  not  a  question  of  continuance.  It  was  a  question  of 
postponement. — A.  I  understand  that,  but  1  had  my  witnesses  subpoe- 
naed. I  had  a  witness  coming  from  Tallahassee,  an  official  of  the  couit, 
for  the  purpose  of  attending  upon  the  trial.  • 

Q.  Did  you  talk  with  Judge  Swayne  anything  about  when  you  prob- 
ably could  take  up  that  case? — A.  I  did  not  that  I  recollect. 

8.  Doc.  194,  6&-8 24 
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Q.  Are  you  sure  you  did  not? — A.  No;  I  would  not  say.  I  fre- 
quently talk  to  the  judges  of  the  court  as  to  when  the  criminal  docket 
will  be  over  and  we  can  take  up  the  civil  docket. 

Q.  Was  there  any  suggestion  to  you  by  Judge  Swayne  as  to  when 
he  would  probably  take  up  that  case! — A.  I  can  not  answer  that;  very 
possibly  there  was.  As  I  said,  I  usually  do  it,  for  I  want  to  have  ray 
witnesses  in  attendance  when  the  criminal  docket  is  closed. 

Q.  Did  you  know  anything  about  whether  witnesses  had  been  sub- 
poenaed upon  the  other  side? — A.  I  did  not. 

Q.  And  yet  you  consulted  with  Judge  Paquet  frequently  to  find  out 
whether  or  not  he  was  ready  for  trial?— A.  1  can  say  again  I  did  not 
consult  with  Judge  Paquet.  I  talked  with  him  just  as  I  would  talk  to 
any  attorney. 

Q.  You  conferred  with  him — to  use  your  own  verb? — A.  Yes. 

Q.  Frequently;  and  did  not  learn  anything  about  whether  his  wit- 
nesses had  been  summoned? — A.  I  did  not,  except  that  he  would  be 
ready  for  trial. 

Q.  Did  you  not  know  as  a  matter  of  fact  that  he  was  not  making 
preparation  for  trial  until  the  case  was  set  down;  that  is^,  in  the  way 
of  summoning  witnesses? — A.  I  did  not.  I  did  not  know  until  the 
afternoon  of  Saturday  that  fhere  would  be  any  objection  whatever  on 
his  part  to  try  that  case  the  day  after  the  criminal  docket  was  con- 
cluded. 

Q.  You  live  in  Pensacola? — A.  I  do. 

Q.  Was  there  any  particular  reason  of  convenience  or  anything  else 
why  that  case  should  have  been  tried,  as  far  as  you  were  concerned, 
on  Thursday? — A.  None,  except  that  I  am  quite  busy,  and  when  I  am 
ready  and  my  witnesses  ready  1  want  to  try  the  easel 

Q.  Was  it  not  an  effort  to  crowd  the  plaintiffs  into  trial  when  not 
prepared  for  trial,  instead  of  giving  them  a  reasonable  time  to  get 
prepared? — A.  Not  in  the  slightest.  I  was  not  afraid  of  that  in  the 
least. 

Q.  Did  you  object  to  the  discontinuance  of  the  case  when  Mr.  Davis 
appeared  for  that  purpose? — A.  I  could  not,  as  a  matter  of  course. 

Q.  You  were  anxious,  however,  to  have  the  ejectment  suit  tried, 
even  though  the  plaintiffs  were  discontinuing?  You  and  your  clients 
claimed  title,  and  you  were  in  constructive  possession,  were  you  not, 
or  claimed  to  be? — A.  As  to  a  part  of  it  we  were  in  actual  possession; 
as  to  the  rest  probably  in  constructive  possession. 

Q.  Do  you  say  that  you  were  anxious  to  have  a  case  of  ejectment 
tried  when  you  were  in  possession? — A.  Well,  yea. 

Q.  And  you  were  opposed  to  a  discontinuance  of  it? — ^A.  I  did  not 
say  I  was  opposed  to  a  discontinuance. 

Q.  You  said  you  could  not  prevent  the  discontinuance. — A.  Pre- 
cisely. 

Q.  Did  you  mean  by  that  to  imply  that  you  would  like  to  have  pre- 
vented it,  or  that  you  would  not? — A.  That  is  a  mental  operation  1  do 
not  remember  I  went  through  with.  It  was,  as  a  matter  of  course,  a 
discontinuance. 

Q.  Were  you  opposed  to  a  discontinuance  of  it? — A.  I  think,  look- 
ing baf k  at  this  time,  that  I  would  have  preferred  to  have  tried  it  and 
have  done  with  it  just  exactly  like  we  have  done  with  all  the  rest.  We 
have  won  all  the  rest  and  1  expected  to  win  that 
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Q.  You  do  not  recollect,  thoagh,  what  your  feeling  was  at  that  time, 
or  what  your  belief  was  at  that  time  about  it? — A.  1  do  not.  Under 
our  practice,  a  man  could  have  filed  an  order  to  discontinue  without 
application  to  the  judge;  it  was  a  matter  we  had  nothing  to  do  with. 

Q.  Then,  if  you  do  not  know  whether  you  had  any  opposition  to  a 
discontinuance  of  it  you  hardly  know  whether  you  were  very  anxious 
for  the  trial,  do  you? — A.  That  is  a  non  sequitur  I  do  not  see. 

Mr.  Thurston.  Mr.  President,  I  object  to  this  line  of  questions. 

Mr.  Manager  De  Armond.  Very  well:  I  am  through. 

Mr.  Thurston.  Running  into  such  a  cnannel  is  entirely  immaterial. 

Mr.  Manager  De  Armond.  Yes;  I  would  not  like  to  run  into  any 
channel  not  entirely  satisfactory  to  the  counsel  on  the  other  side,  and 
I  have  no  further  questions. 

Mr.  Fairbanks.  Mr.  President,  I  move  that  the  Senate  sitting  in  the 
trial  of  the  impeachment  case  adjourn  until  to-morrow  at  2  o'clock. 

The  motion  was  agreed  to;  ana  (at  5  o'clock- and  5  minutes  p.  m.)  the 
Senate  sitting  as  a  court  adjourned  until  to- morrow,  Wednesday,  Feb- 
ruary 22,  at  2  p.  m. 

The  managers  on  the  part  of  the  House  of  Representatives,  the 
respondent,  and  the  counsel  for  the  respondent  retired  from  the 
Chamber. 


In  the  Senate,  February  ^,  1905. 

The  President  pro  tempore.  The  hour  of  2  o'clock  has  arrived,  to 
which  the  Senate  sitting  as  a  court  of  impeachment  adjourned.  The 
Senator  from  Connecticut  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  sitting  in  the  trial  of  the  impeachment  of  Charles  Sway ne.  United 
States  judge  in  and  for  the  noithern  district  of  Florida.  The  Ser- 
geant at- Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  oi  the  House  of  Representatives  appeared, 
and  were  conducted  to  the  seats  assigned  them. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  respondent  and  his  counsel  are  in  attendance. 

Jud^e  Charles  Swayne,  accompanied  by  Mr.  Higgins  and  Mr.  Thurs- 
ton, his  counsel,  entered  the  Chamber  and  took  the  seats  assigned  them. 

The  Presiding  Officer.  The  Journal  of  the  proceedings  of  the  last 
trial  day  will  be  read. 

The  Secretary  read  the  Journal  of  the  Senate  sitting  for  the  trial  of 
impeachment  of  Charles  Swayne  Tuesday,  February  21. 

The  Presiding  Officer.  The  Presiding  OflBcer  is  informed  that  a 
witness  has  been  discharged  both  by  the  managers  and  by  counsel 
whom  some  Senators  desire  to  have  recalled— Mr.  Blount.  If  there 
be  no  objection,  the  Sergeant-at-Arms  will  telegraph  for  him  and 
endeavor  to  intercept  him  and  have  him  come  back. 

Mr.  Thurston.  Mr.  President,  the  respondent  has  at  all  times 
insisted,  and  still  does. insist,  upon  the  pleas  to  the  jurisdiction  as  to 
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the  first  seven  counts.  It  had  been  the  purpose  of  my  associate,  Mr. 
Higgins,  to,  present  our  statement  and  arguments  with  respect  to  those 
pleas  as  a  part  of  his  opening  statement.  In  deference  to  the  evident 
wish  of  the  Senate  and  to  the  imperative  demand  for  the  completion 
of  the  legislative  duties  of  the  Senate,  he  decided  to  waive  that  privil^e. 

We  have  prepared  a  statement  and  argument  as  to  those  pleas  to  uie 
jurisdiction  which  we  could,  of  course,  use  on  the  final  arguments  in 
the  case.  But  we  feel  it  would  be  fairer  to  the  Senate  and  to  the 
managers  to  present  those  now,  and  as  our  position  upon  the  pleas  to 
the  jurisdiction  and  as  a  part  of  our  presentation  of  the  case  we  now 
ask  to  present  our  statement  and  argument  and  have  it  printed  in  the 
record,  so  that  the  Senate  and  the  managers  may  have  an  opportunity 
before  the  close  of  the  case  to  consider  it.  [To  the  managers  on  the 
part  of  the  House.]    Is  there  any  objection? 

Mr.  Manager  Palmer.  We  do  not  object. 

Mr.  Thubston.  We  present  it  and  ask  that  it  go  in  as  a  part  of  the 
record  without  taking  the  time  to  read  it. 

The  Presiding  Officer.  The  brief  prepared  by  counsel  on  the 

auestion  of  jurisdiction  as  to  the  first  seven  articles  will  be  inserted  in 
le  record  unless  there  be  objection  on  the  part  of  the  managers  or  of 
Senators. 

Mr.  Thurston.  Mr.  President,  I  feel  it  is  our  duty  to  state  that  this 
presentation  of  the  historical,  constitutional,  and  parliamentary  pro- 
cedure in  impeachment  proceedings  has  been  prepared  not  by  counsel 
for  respondent,  whose  names  are  attached  to  it,  but  by  a  gentleman 
who  is  renowned  as  a  scholar  along  constitutional  lines  and  a  lawyer  of 

S'eat  ability,  and  without  naming  him  we  wish  to  disclaim  any  credit 
at  may  attach  to  the  preparation  of  this  document. 

Mr.  Manager  Palmer.  I  should  like  to  understand  exactly  what  this 
document,  which  is  very  formidable  in  character  and  nature,  purports 
to  be.  Tnere  are  some  forty-eight  pages.  We  now  have  a  couple  of 
copies  of  it.  It  is  the  first  time  we  nave  seen  a  copy  of  it.  I  snould 
like  tQ  ask  counsel  what  it  amounts  to? 

Mr.  Thurston.  It  is  the  argument  in  support  of  our  pleas. 

Mr.  Manager  Palmer.  Are  you  demmurnng  to  the  nrst  seven  arti- 
cles of  impeachment  upon  the  ground  that  they  do  not  charge  an 
impeachable  offense?    Is  that  the  idea? 

Mr.  Thurston.  Our  pleas  are  in  to  that  effect,  if  the  manager  has 
read  them. 

Mr.  Manager  Palmer.  Ezactlv.  I  understand  you  are  filing  a 
demurrer  to  the  first  seven  articles  on  the  ground  that  they  do  not 
charge  impeachable  offenses. 

Mr.  Thurston.  We  did  interpose  special  pleas  to  those  articles. 

Mr.  Manager  Palmer.  And  tnis  argument  is  intended  to.  support 
those  pleas? 

Mr.  TtojRSTON.  Yes,  sir. 

Mr.  Manager  Palmer.  Of  course  your  demurrer  admits  the  truth 
of  all  that  is  stated  in  those  articles. 

Mr.  Thurston.  I  beg  pardon. 

Mr.  Manager  Palmer.  It  could  not  be  a  demurrer  if  it  did  not. 

Mr.  Thurston.  I  beg  pardon,  Mr.  President.  We  have  not 
demurred.  Our  pleas  stand,  and  the  manager  can  take  any  legal  view 
of  them  that  he  cnooses  to  present. 
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Mr.  Mana^r  Palmsb.  All  right;  I  simply  want  to  understand  what 
yoa  are  driving  at. 
The  argument  referred  to  is  as  follows: 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  United  States  of  America  against  Charles  Swayne,  a  judge  of 
the  United  States,  in  and  for  the  northern  district  of  Florida.  U  pon 
articles  of  impeacimient  presented  by  the  House  of  Bepresentatiyes. 

ArgwTierU  in  support  of  thepleaa  to  theiurisdictton  interposed  in  behalf 
of  the  respondent  to  a/rticles  i,  )S,  5,  4, 6^  ff,  cmd  7,  such  pleas  preseni- 
vag  the  contentiontheU  the  facts  set  forth  in  said  articles^  even  if  true, 
do  not  constituteimpe€^h€lole  high  crimes  and  misdemeanors  as  dejinea 
in  the  Constitution  of  the  United  States. 

I.  WHAT  ABE  IMPEACHABLE  *^HIOH  OBIMES  AND  lOSDEMEANOBS,''  AS 
DEFINED  IN  ABTICLE  n,  SECTION  4,  OF  THE  CONSTITUTION  OF  THE 
UNITED  STATES? 

By  a  strange  coincidence,  the  death  of  parliamentary  impeachment, 
as  a  living  and  worldng  organ  of  the  En^ish  constitution,  synch  ron- 
izes  with  its  birth  in  American  constitutions,  State  and  Federal. 
Leaving  out  of  view  the  comparatively  unimpoitant  impeachment  of 
Lord  Melville  (1805),  really  tne  last  of  that  long  series  of  accusations 
by  the  Commons  and  trials  by  the  Lords,  which  began  in  the  fiftieth 
year  of  the  reign  of  Edward  III  (1876),  was  the  case  of  Warren 
Hastings,  who  was  impeached  in  the  very  year  in  which  the  Federal 
Convention  of  1787  met  at  Philadelphia. 

Before  that  famous  prosecution,  with  its  failure  and  disappointment, 
drew  to  a  close,  the  English  people  resolved  that  the  ancient  and  cum- 
brous machinery  of  paniamentary  impeachment  was  no  longer  adapted 
to  the  wants  of  a  modern  and  progressive  society.  Butl)efore  this 
ancient  method  of  trial  thus  passed  into  desuetude  in  the  land  of  its 
birth  it  was  embodied,  in  a  modified  form,  first,  in  the  several  State 
constitutions  and  finally  in  the  Constitution  of  the  United  States. 

Article  II,  section  4,  of  the  Federal  Constitution  provides  that  ^'  the 
President,  Vice-President,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of, 
treason,  bribery,  or  other  high  orvrnes  and  m,isdemeanorsJ^  Article  I, 
section  2,  provides  that  ^'the  House  of  Representatives  shall  choose 
their  Speaker  and  other  officers  and  shall  have  the  sole  power  of 
impeachment."  Article  I,  section  8,  provides  that  ^^the  Senate  shall 
have  the  sole  power  to  try  all  impeachments.  When  sitting  for  that 
purpose,  they  shall  be  on  oath  or  affirmation. 

when  the  President  of  the  United  States  is  tried  the  Chief  Justice 
shall  preside;  and  no  person  shall  be  convicted  without  the  concurrence 
of  two -thirds  of  the  members  present.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  f uither  than  to  removal  from  office,  and  dis- 
qualification to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States;  but  the  partj  convicted  shall  nevertheless  be 
liable  and  subject  to  indictment,  trial,  judgment,  and  punishment, 
according  to  law."  Article  III,  section  2,  provides  that  "the  trial  of 
all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury." 
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Mr.  Bayard  said  in  his  argument  in  Blount's  trial  (Wharton's  St. 
Tr. ,  264) :  ^ ^  On  this  subiect,  the  convention  proceeded  in  the  same  man- 
ner it  is  manifest  they  did  in  many  other  cases.  They  considered  the 
object  of  their  legislation  as  a  known  thing,  having  a  previous  definite 
existence.  Thus  existing,  their  work  was  solely  to  mould  it  into  a 
suitable  shape.  They  have  given  it  to  us,  not  as  a  thing  of  their  crea- 
tion, hid  merely  of  their  mMMcafwn.  And  therefore  I  shall  insist 
that  it  remains  as  at  common  mw,  with  the  vamnce  only  of  the  posi- 
tive provisions  of  the  constitution.  ♦  ♦  ♦  That  law  was  familiar 
to  all  those  who  framed  the  constitution.  Its  institutions  furnished 
the  principles  of  jurisprudence  in  most  of  the  States.  It  was  the  only 
ooTiimon  language  intelligible  to  the  members  of  the  convention.''^ 

A  recent  writer  of  note,  speaking  on  the  same  subject,  has  said:  ''  If 
we  examine  the  clauses  of  the  Constitution,  we  perceive  at  once  that 
the  phraseology  is  applied  to  a  method  of  procedure  already  existing. 
^Impeachment'  is  not  defined,  but  is  used  precisely  as  'felony,'  'lar- 
ceny,' 'burglary,'  'grand  jury,'  'real  actions,'  or  any  other  lecal  term, 
used  so  long  as  to  have  acquired  an  accepted  meaning,  might  ne.  The 
Constitution  takes  impeachment  as  an  established  procedure,  and  lodges 
the  jurisdiction  in  a  particular  court,  declaring  how  and  by  whom  t^e 

Erocess  shall  be  put  m  motion,  and  how  far  it  shall  be  carried.  They 
avegiven  to  us  a  thing  not  of  their  creation,  but  of  their  modification. 
"To  ascertain,  then,  what  this  established  procedure  was,  what  were, 
at  the  time  of  the  constitutional  convention,  impeachable  offenses,  we 
must  look  to  England,  where  the  legal  notions  contained  in  the  clauses 
quoted  had  their  origin."  (American  Law  Review,  vol.  16,  p.  800. 
Article  by  G.  Willett  Van  Nest.)  Madison,  in  No.  65  of  the  Federal- 
ist, said:  "The  model  from  which  the  idea  of  this  institution  has  been 
borrowed  pointed  out  the  course  to  the  convention.  In  Oreat  Britain 
it  is  the  province  of  the  House  of  Commons  to  prefer  the  impeachment 
and  of  the  House  of  Lords  to  decide  upon  it  Several  of  the  State  con- 
stitutions have  followed  the  example.'' 

m.    HIQH    CBIMBS    AND    MISDEMEANORS  AS  DEFINED    IN  ENGLISH  PAR- 

UAMENTART  LAW. 

The  English  Parliament  as  a  whole  has  always  been  considered  and 
styled  "  The  high  court  of  Parliament,"  which  is  governed  bv  a  single 
body  of  law  peculiarly  its  own.  As  Sir  Thomas  £rskine  May  (Pari. 
Prac.,  pp.  71  and  72)  has  well  expressed  it:  "Each  house,  as  a  con 
stituent  part  of  Parliament,  exercises  its  own  privileges  independentlv 
of  the  other.  Thej  are  enjoyed,  however,  not  by  a  separate  right 
peculiar  to  each,  but  solelv  by  virtue  of  the  law  and  custom  of  Par- 
liament."   In  the  words  of  Lord  Coke  (4  Inst.,  15): 

"As  every  court  of  justice  hath  laws  and  customs  for  its  direction — 
some  the  civil  and  canon,  some  the  common  law,  others  their  own 
peculiar  laws  and  customs — ^so  the  high  court  of  Parliament  hath  also 
its  own  peculiar  law,  called  the  lex  et  oonsiietitdo  parliamenti.^^  Black- 
stone  (tik.  I,  163)  in  commenting  upon  tbe  statement  of  Coke,  that  the 
law  of  Parliament,  unknown  to  many  and  known  by  few,  should  be 
sought  by  all,  observes  that,  "It  is  much  better  to  be  learned  out  of 
the  rolls  of  Parliament  and  other  records  and  by  precedents  and  con- 
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tinual  experience  than  can  be  expressed  by  any  one  man/'  Chitty,  in 
commenting  apon  the  statement  of  Blackstone,  has  said: 

^^The  law  oi  Pariiament  is  part  of  the  general  law  of  the  land,  and 
must  be  discovered  and  construed  like  all  other  laws.  The  members 
of  the  respective  houses  of  Parliament  are  in  most  instances  the  judges 
of  that  law;  and,  like  the  judges  of  the  realm,  when  they  are  decidmg 
upon  past  laws  they  are  under  the  most  sacred  obligation  to  inquire 
and  decide  what  the  law  actually  is,  and  not  what,  in  their  will  and 
pleasure,  or  even  in  their  reason  and  wisdom,  it  ought  to  be.  When 
they  are  declaring  what  is  the  law  of  Parliament  their  character  is 
totally  different  from  that  with  which,  as  legislators,  they  are  invested 
when  they  are  framing  new  laws;  and  they  ought  never  to  forget  the 
admonition  of  that  great  and  patriotic  chief  justice,  Lord  Holt,  viz, 
^that  the  authority  of  the  Parliament  is  from  the  law,  and  as  it  is  cir- 
cumscribed by  law,  so  it  may  be  exceeded;  and  if  they  do  exceed  those 
legal  bounds  and  authority  their  acts  are  wrongful,  and  can  not  be 
justified  any  more  than  the  acts  of  private  men.'  1  Salk,  505." 
(Chitty's  Blackstone,  vol.  1,  p.  119,  note  21.) 

It  has  always  been  conceded  that  the  phrase  ^'  other  high  crimes  and 
misdemeanors,"  embodied  in  Article  II,  section  4,  of  the  Constitution 
of  the  United  States,  must  be  construed  in  the  light  of  the  definitions 
fixing  its  meaning  in  the  parliamentary  law  of  England  as  that  law 
existed  in  1787.  The  construction  then  given  to  the  phrase  in  question 
was  incorporated  into  our  Federal  Constitution  a«  a  part  of  the  pkrme 
itsdf  which  is  unintelligible  and  meaningless  without  such  construc- 
tion. The  following  elementary  principles  (as  stated  by  Hon..  William 
Lawrence,  in  the  brief  prepared  by  him  for  use  in  the  trial  of  Andrew 
Johnson,  Vol.  I,  pp.  125,  136)  seem  upon  that  occasion  to  have  passed 
unchallenged: 

^^As  these  words  are  copied  bv  our  Constitution  from  the  British 
constitutional  and  parliamentary  law,  they  ai*e,  so  far  as  applicable  to 
our  institutions  ana  condition,  to  be  interpreted  not  bv  English  munici- 
pal law,  but  by  the  lex  parlicmientaria,  *  *  ♦  Whatever  '  crimes 
and  misdemeanors '  were  the  subject  of  impeachment  in  England  prior 
to  the  adoption  of  our  Constitution,  and  as  understood  by  its  f  ramers. 
are  therefore  subjects  of  impeachment  befoi*e  the  Senate  of  the  United 
States,  subject  only  to  the  limitations  of  the  Constitution.  *  *  * 
^Treason,  bribery,  and  other  high  crimes  and  misdemeanors'  are,  of 
course,  impeachable.  Treason  and  bribery  are  specifically  named,  but 
^  other  hign  crimes  and  misdemeanors '  are  just  as  fully  comprehended 
as  though  each  was  specified. 

''The  Senate  is  made  the  sole  jvdge  of  what  they  are.  There  is  no 
revising  court.  The  Senate  determines  in  the  light  of  parliamentary 
law.  Vong7e»%  com  not  define  or  limit  hy  law  thai,  which,  the  Oonstitu- 
tion  defines  in  two  cases  hy  enwfrheration  a/nd  in  others  by  classificaticm, 
and  oj  which  the  Senate  is  sole  judge.  ♦  ♦  ♦  Inow,  when  the 
Constitution  says  that  all  civil  officers  shall  be  removable  on  impeach- 
ment for  high  crimes  and  misdemeanors,  and  the  Senate  shall  have  the 
sole  power  of  trial,  the  jurisdiction  is  conferred  and  its  scoperis  defined 
by  common  parliamentary  law." 

While  the  Senate^  sitting  as  a  court  of  impeachment  is  the  sole  and 
final  judge  of  what  impeachable  ^^high  crimes  and  misdemeanors"  are, 
no  arbitrary  discretion  so  to  determine  is  vested.  The  power  of  the 
court  simply  extends  to  the  construction  of  the  phrase  in  question  as 
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defined  in  English  constitutional  and  parliamentary  law  as  it  existed 
in  1787.  That  is  made  plain  by  Story  in  his  Commentary  on  the  Con- 
stitution, section  797,  wnen  he  says: 

^^  Resort,  then,  must  be  had  either  to  parliamentary  practice  and  the 
common  law,  in  order  to  ascertain  what  are  high  crimes  and  misde- 
meanors, or  the  whole  subject  must  be  left  to  the  arbitrary  discretion 
of  the  Senate  for  the  time  beinff.  The  latter  is  so  incompatible  with 
the  genius  of  our  institutions  uiat  no  lawyer  or  statesman  would  be 
inclined  to  countenance  so  absolute  a  despotism  of  opinion  and  prac- 
tice, which  might  make  that  a  crime  at  one  time  or  in  one  person  which 
would  be  deemed  innocent  at  another  time  or  in  another  person.  The 
only  safe  guide  in  such  cases  must  be  the  common  law." 

lY.    A  RULE  OF  OONSTITUTIONAL    OONSTRUGTION    AS    DBFIKED  BY  THE 

SUPBEME  OOUBT  OF  THE  UNITED  STATES. 

The  fundamental  principles  of  English  constitutional  law  were  first 
reproduced  in  the  constitutions  of  the  several  States.  In  the  light  of 
the  construction  put  upon  them  there,  they  were  embodied,  so  far  as 
applicable  and  desirable,  in  the  Constitution  of  the  United  States.  Thus 
the  Federal  Supreme  Court  was  called  upon  at  an  early  day  to  inter- 
pret the  immemorial  formulas  of  ^' terms  or  art"  through  which  the 
cardinal  principles  of  English  constitutional  law  were  incorporated  in 
our  governmental  systems,  State  and  Federal.  The  uniform  rule  for 
construing  such  formulas  or  ^' terms  of  art"  adopted  at  the  outset  has 
been  continued  in  force  until  the  present  time. 

When,  in  the  trial  of  Aaron  Burr,  Chief  Justice  Marshall  was  called 
upon  to  construe  Article  III,  section  3,  of  the  Constitution,  which  pro- 
vides that ''  treason  against  the  United  States  shall  consist  only  in  iigvy- 
ing  tvar  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort,"  he  said, "  What  is  the  natural  import  of  the  woitis  '  levy- 
ing war  ? '  and  who  may  be  said  to  levy  it? "  *  *  *  The  term  is  not 
for  the  first  time  applied  to  treason  by  the  Constitution  of  the  United 
States.  It  is  a  technical  term.  It  is  used  in  a  very  old  statute  of  that 
country  whose  language  is  our  language  and  whose  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conceivable  that  the  term  was  not 
employed  by  the  f  ramers  of  our  Constitution  in  the  sense  which  had 
been  affixed  to  it  by  those  from  whom  we  borrowed  it. 

^^So  far  as  the  meaning  of  any  terms,  particularly  terms  of  art,  is 
completely  ascertained,  those  by  whom  they  are  employed  must  be 
considerea  as  employing  them  in  that  ascertained  meaning,  unless  the 
contrary  be  proved  by  the  context.  It  is  therefore  reasotiable  to  sup- 
pose, unless  it  be  incompatible  with  other  expressions  of  the  Consti- 
tution, that  the  term  levying  war'  is  used  in  that  instrument  in  the 
same  sense  in  which  it  was  understood  in  England  and  in  this  country 
to  have  been  used  in  the  statute  of  twenty-fifth  of  Edward  III,  from 
which  it  was  borrowed."    (Burr's  Trial,  vol.  2,  pp.  401,  402.)    • 

When  in  the  case  of  Murray  v.  The  Hoboken  JLand  Co,  (18  How., 
272)  it  became  necessary  for  tne  Supreme  Court  to  construe  the  for- 
mula ^^due  process  of  law,"  as  embodied  in  the  fifth  amendment,  Mr. 
Justice  Curtis,  speaking  for  the  court,  said:  ^^The  words  ^due  process 
of  law'  were  undoubtedly  intended  to  convey  the  same  meaning  as  the 
words  'by  the  law  of  the  land'  in  Magna  Charta.  Lord  Coke,  in  his 
commentary  on  those  words  (2  Inst.,  50),  says  they  mean  due  process 
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of  law.  The  constitations  which  had  been  adopted  by  the  several  States 
before  the  formation  of  the  Federal  Constitution,  following  the  lan- 
guage of  the  Great  Charter  more  closely,  generally  contained  the 
woras  ^  but  by  the  judgment  of  his  peel's,  or  the  law  of  the  land.'  The 
ordinance  of  Cong^ress  of  July  13,  1787,  for  the  government  of  the 
territory  of  the  United  States  northwest  of  the  nver  Ohio,  used  the 
words." 

When  in  the  case  of  Damdson  v.  JVew  Orleans  (96  U.  S.,  97)  it  became 
necessary  to  again  construe  the  same  formula — ''due  process  of  law," 
as  embodied  in  the  fourteenth  amendment — ^Mr.  Justice  Miller,  speak;- 
ing  for  the  court,  said:  ^^The  prohibition  against  depriving  the  citizen 
or  subject  of  his  life,  liberty,  or  property  without  due  process  of  law 
is  not  new  in  the  constitutional  history  of  the  English  race.  It  is  not 
new  in  the  constitutional  history  of  tlus  country,  and  it  was  not  new  in 
the  Constitution  of  the  United  States  when  it  became  a  part  of  the  four- 
teenth amendment,  in  the  year  1866. 

^'The  equivalent  of  the  phrase  'due  process  of  law,'  according  to 
Lord  Coke,  is  found  in  the  words  ^  law  oi  the  land,'  in  the  Great  Char- 
ter, in  connection  with  the  writ  of  habeas  corpus^  the  trial  by  jury, 
ana  other  guarantees  of  the  rights  of  the  subject  against  the  oppres- 
sion of  the  Crown."  In  Smith  v.  Alabama  (124  U.  S.,  466)  it  was 
held  that  ^^the  interpretation  of  the  Constitution  of  the  Unitea  States 
is  necessarily  influenced  by  the  fact  tiiat  its  provisions  are  framed  in 
the  language  of  the  English  common  law,  and  are  to  be  read  in  the 
light  of  its  history,"  a  statement  affirmed  by  the  adoption  in  United 
States  V.  Wong  Kim  Ark  (169  U.  S.,  649). 

V.  IHMEMOBIAL  FOBMULAS  TBANSFLANTED  FROM  THE  ENOUSH  OON- 
SnTUnON,  UNCHANGEABLE  BY  SUBSEQUENT  CONGRESSIONAL  IiEGIS- 
liATION. 

The  foregoing  authorities  put  the  fact  beyond  all  question  that  the 
immemorial  formulas  or  '^  terms  of  art"  transferred  from  the  English 
constitution  to  our  own  were  adopted,  not  as  isolated  or  abstract 
phrases,  but  as  epitomes  or  digests  of  the  great  principles  which  they 
embodied.  That  is  to  say,  the  term  ''  levying  war "  carried  with  it  the 
identical  meaning  given  it  as  a  part  of  the  statute  of  Eklward  III;  the 
term  ^'  due  process  of  law,"  the  identical  meaning  given  to  it  as  a  part  of 
Magna  Charta;  the  term  ^^  high  crimes  and  misdemeanors,"  the  iden- 
tical meaning  given  it  as  a  part  of  the  law  of  the  High  Court  of  Par- 
liament; or,  in  other  words,  when  such  formulas  were  embedded  in 
the  Constitution  of  1787,  their  historical  meaning  and  construction 
went  along  with  them  as  completelv  as  if  such  meaning  and  construe- 
tion  had  been  written  out  at  lengtn  upon  the  face  of  the  instrument 
itself. 

If  that  be  true,  the  conclusion  is  self-evident  that  no  subsequent 
Congressional  legislation  can  change  in  any  way,  by  addition  or  sub- 
tracuon,  the  definitions  embodied  in  such  formulas  at  the  time  of  their 
adoption.  If  the  contrary  were  true,  Congress  could  anv  day  give 
to  tne  term  "  levying  war"  or  **due  process  of  law"  a  dennition  con- 
veying ideas  of  which  the  fathers  never  dreamed;  or  if  the  term 
^^  high  crimes  and  misdemeanors  "  could  be  subjected  to  a  new  Con- 
gressional definition,  acts  which  were  such  in  1787  could  be  relieved 
of  all  criminality,  and  new  acts  not  then  criminal  could  be  added  to 
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the  list  of  impeachable  offenses.  So  obvious  is  the  fact  that  Congress 
can  not  legislate  at  all  on  the  subject  that  Mr.  Lawrence,  whose  brief 
has  been  Heretofore  quoted,  frankly  admitted,  while  stnving  to^ve 
to  the  powers  of  Congress  the  widest  possible  construction,  tlmt  ^^ Con- 
gress can  not  define  or  limit  by  law  that  which  the  Constitution  defines 
m  two  cases  by  enumeration,  and  in  others  by  classification,  and  of 
which  the  Senate  is  sole  jud^e?'* 

The  last  phase  is  specially  suggestive  of  the  fact  that  if  Congress 
could,  by  subsequent  legislation,  ^^  define  or  limit  by  law  that  which 
the  Constitution  defines,"'  the  Senate  sitting  as  a  court  of  impeachment 
could  be  entirely  deprived  by  such  legislation  of  the  power  to  deter- 
mine what  were  impeachable  High  crimes  and  misdemeanors  as  defined 
by  the  fathers  in  1787.  In  other  words,  if  Congress  can  add  to  or 
subtract  from  the  constitutional  definition  in  any  particular,  it  can 
destrov  it  altogether. 

In  the  great  case  of  Marhury  v.  Madison  (1  Cranch.,  137),  the  first 
in  which  an  act  of  Congress  was  ever  declared  unconstitutional,  the 
question  of  questions  was  this:  Does  the  fact  that  the  Constitution 
itself  has  defined  the  original  jurisdiction  of  the  Supreme  Court  pro- 
hibit Congress  from  enlarging  such  original  jurisdiction  by  subsequent 
l^islation?  The  solemn  answer  was  that  the  attempt  of  Congress  to 
do  so  was  void.  Why  ?  Because  the  dividing  line  between  the  origi- 
nal and  api>ellate  jurisdiction,  liaving  been  drawn  by  the  Constitution 
itself,  it  IS  immovable  by  legislation. 

In  the  words  of  the  great  Chief  Justice:  '^  If  Congress  remains  at 
liberty  to  give  this  court  appellate  jurisdiction  where  the  Constitution 
has  declar^  their  jurisdiction  shall  be  original,  and  original  jurisdic- 
tion where  the  Constitution  has  declared  it  shall  be  appellate,  the  dis- 
tribution of  jurisdiction  made  in  the  Constitution  is  form  without 
substance."  Thus  it  follows  that  any  act  of  Congress  which  attempts 
to  change  the  constitutional  definition  of  impeachable  high  crimes  and 
misdemeanors,  by  adding  to  the  list  some  offense  unknown  to  the  par- 
liamentary law  of  England  as  it  existed  in  1787,  is  simply  void  and  of 
no  effect. 

YI.    IMPEACHMENTS  IN   ENGLAND:   FIRST   EPOCH. 

The  only  pertinent  definitions  of  the  term  ^'high  crimes  and  misde- 
meanors, as  contained  in  Article  II,  section  4,  of  the  Federal  Consti- 
tution, must  be  drawn  (1)  from  the  law  of  Parliament  as  it  existed  in 
1787;  (2)  from  the  contemporaneous  expositions  of  that  law  embodied 
in  the  constitutions  of  the  several  States.  In  order  to  present  anything 
like  an  adequate  statement  of  the  English  law  of  impeachment  as  it 
existed  at  the  time  in  question,  some  account  must  oe  given  of  the 

Erocess  of  growth  through  which  it  had  passed  prior  to  that  time.  The 
istory  of  that  growth  is  divided  into  two  epochs,  easily  distinguish- 
able from  each  other.  The  first  begins  with  the  proceedings  gainst 
the  Lords  Latimer  and  Neville,  whicn  took  place  m  the  Go^  Parlia- 
ment in  the  fiftieth  of  Edward  III  (1376). 

These  proceedings  are  rejgarded  bv  tne  constitutional  historians  as 
the  earliest  instances  of  a  trial  by  lords  upon  a  definite  accusation  made 
by  the  Commons.  (Hallam,  M.  A.,  Vol.  Ill,  p.  56;  Stubbs,  Const 
Hist,  Vol.  II,  p.  431.)  Not  until  early  in  the  reign  of  Edward  III 
was  Parliament  definitely  and  finally  divided  into  two  houses  that 
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deliberated  apart;  not  until  near  the  close  of  that  reign  did  the  Com- 
mons, as  the  grand  jury  of  the  whole  realm,  attempt  to  present  persons 
accused  of  grave  offenses  against  the  State  to  the  lords  for  trial.  At 
the  outset,  the  new  method  of  accusation  was  rivaled  by  what  were 
known  as  ^^  appeals,"  which  have  been  thus  defined:  ^^  It  was  theregu- 
lar  coarne  for  H^ate  persons,  even  persons  who  were  not  members  of 
Parliament,  to  bring  accusations  of  a  criminal  nature  in  Parliament, 
upon  which  proceecungs  were  had."  (Stephen,  Hist,  of  the  Criminal 
Law  of  England,  Vol.  I,  151.) 

The  results  of  the  private  warfare  thus  instituted  were  so  incon- 
venient that  ^'appeals'' were  finally  abolished  by  the  statute  of  I  Hen. 
4,  c.  14.  Thus  left  without  a  rival,  proceedings  bv  impeachment  were 
occasionally  eniployed  during  the  reigns  of  Kicnai*d  H,  Henry  IV, 
Henry  V,  and  Henry  VI.  In  the  reign  last  named  Lord  Stanley  was 
impeached  in  1459  for  not  sending  his  troops  to  the  battle  of  Blore- 
heath.  That  trial  terminates  the  first  epoch  in  the  history  of  the  law 
of  impeachment  in  England.  It  was  not  again  employed  during  the 
perioa  that  divides  1459  from  1621,  an  interval  of  one  hundred  and 
sixty-two  j'ears. 

The  primary  cause  for  the  suspension  is  to  be  found  in  the  fact  that 
during  that  interval  it  was  that  the  decline  in  the  prestige  and  influence 
of  Parliament  was  such  that  the  directing  power  in  the  state  passed  to 
the  King  in  council,  the  judicial  aspect  of  which  was  known  as  ^^the 
^tar  chamber."  There  it  was  that  the  great  state  trials  took  place  dur- 
ing the  reign  of  Edward  IV  and  during  the  following  reigns  of  the 
princes  of  the  house  of  Tudor.  Such  impeachment  trials  as  did  take 
place  during  the  first  or  formative  epoch  are  not  as  distinctly  defined 
as  those  that  occurred  during  the  later  period,  and  have  now  only  an 
antiquarian  interest. 

Vn.    IMPEACHMENTS  IN  ENGLAND,    SEC50ND  EPOCH. 

With  the  revival  of  the  powers  of  Parliament  in  the  reign  of  James  I, 
impeachment  was  resumed  as  a  weapon  of  constitutional  warfare.  From 
that  time  its  modern  history,  with  which  this  discussion  is  concerned, 
reallv  begins.  The  first  impeachment  case  to  occur  during  the  second 
epocn  was  that  of  Sir  Giles  Mompesson  in  1621;  the  last,  uiat  of  Lord 
Melville  in  1805.  Including  the  first  and  last  the  total  is  fifty-four, 
catalogued  by  an  eminent  authority  as  follows: 

1621.  Sir  Giles  Mompesson.  Proceedings  against  him  for  monopoly  and  abuse  of 
patents.     A  private  person.    No  definite  articles  presented  in  modem  form. 

1621.  Lord  Bacon.    Lord  Chancellor.    A  judicioU  impeachTnent  for  bribery , 

1621.  Sir  F.  Mitchell.  Case  identical  with  that  of  Sir  Giles  Mompesson.  A  private 
person. 

1621.  Sir  H.  Yelverton.  Attorney-General,  charged  with  improper  conduct  in  his 
office,  respecting  persons  concerned  in  monopolies  and  abuses  of  patents. 

1625.  The  Earl  of  Middlesex.    Lord  treasurer,  charged  with  high  crimes  and  mis- 

demeanors, including  bribery  and  corruption. 

1626.  The  Earl  of  Bristol.    Charged  with  high  treason. 

1626.  The  Duke  of  Buckingham.    Charged  with  high  crimes  and  misdemeanors. 

1640.  The  Earl  of  Strafford.    Charged  with  high  treason. 

1640.  The  Lord  Keeper  Finch.    Charged  with  high  treason. 

1640.  Sir  R.  Berkley  and  other  judges.    A  judicial  impeachment    Charged  with 

hi^h  treason  and  other  great  misdemeanors  on  account  of  judicial  acts  and 

opmions. 
164  L  Sir  G.  Ratdiffe.    Charged  with  being  concerned  in  the  treasons  of  the  Earl  of 

Strafford. 
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1642.  Archbishop  Laud.    Oharaed  with  high  treason. 

1642.  Dr.  John  Ooain.    ImpeacSied  ''for  introducing  Popish  ceremonies." 

1642.  Biohop  Wren.    Impeached  "for  favoring  Popish  ceremonies  in  the  church." 

1642.  Daniel  O'Neill.    Charged  with  participation  m  two  army  plots. 

1642.  Sir  £.  Herbert  Attorney-general,  impeached  for  high  crimes  and  misde- 
meanorSi  in  advising  and  aelivering  the  articles  a^^ainst  the  Five  Members. 

1642.  Sir  £.  Dering.  Impeached  for  high  crimes  and  misdemeanors  in  ooatriving 
and  presenting  the  Kentish  petition. 

1642.  Mr.  Strode.    Impeached  for  high  treason.    One  of  the  Five  Memben. 

1642.  Mr.  Spencer.     (Not  reported  in  State  Trials.) 

1642.  Nine  lords.     (Not  reported  in  State  Trials.) 

1642.  Sir  R.  Gurney.  Lord  mayor  of  London,  impeached  for  high  crimes  and  mis- 
demeanors. 

1642.  Mr.  Hastings.  Impeached  for  high  treason  in  raising  forces  against  the  Par- 
liament. 

1642.  Marquis  of  Hertford.     (Not  reported  in  State  Trials.) 

1642.  Lord  Strange.  Impeacned  for  high  treason  in  raising  forces  against  the  Par- 
liament. 

1642.  Mr.  Wilde.     (Not  reported  in  State  Trials.) 

1642.  Mr.  Broccas.     (Not  reported  in  State  Trials.) 

1661.  Mr.  Drake.    Impeached  for  publishing  a  seditious  pamphlet 

1666.  Lord  Mordant    Impeached  for  high  crimes  and  misdemeanors. 

1667.  Lord  Clarendon.    Impeached  for  high  treason  and  other  high  crimes  and 

misdemeanors. 

1668.  Sir  W.  Penn.    Impeached  for  high  crimes  and  misdemeanors. 

1678.  Lord  Stafford  and  four  other  Boman  Catholic  Lords.  Impeached  for  partici- 
pation in  what  is  generally  called  the  "Popish  plot" 

1678.  Lord  Danby.  Impeached  for  high  treason  and  other  high  crimes  and  misde- 
meanors. 

1680.  Edward  Seymour.  Impeached  for  misconduct  in  the  office  of  treasurer  of  the 
navy. 

1680.  Sir  W.  Scrog^.  Chief  Justice  of  the  King's  Bench.  A  judicial  impeacfimeni. 
Chaiged  with  high  treason  and  other  great  crimes  and  misdemeanors. 

1680.  Earl  of  Tyrone.     (Not  reported  in  State  Trials.) 

1681.  Fitz-Harris.    Impeached  of  high  treason  in  bieing  concerned  in  the  "  Popish 

plot" 

1689.  Sir  A.  Blair  and  others.  Impeached  of  high  treason,  with  others,  for  dispers- 
ing a  treasonable  and  seditious  paper. 

1689.  Lord  Salisbury.  Impeached  of  high  treason  for  departing  from  his  allegiance 
and  being  reconciled  with  the  Church  of  Rome. 

1689.  Earl  of  Peterborough.  Charged  with  the  same  offense. 

1695.  Duke  of  Leeds.  Impeach^  of  high  crimes  and  misdemeanors.  Seoond 
impeachment  of  him. 

1698.  John  Goudet  and  others.     (Not  reported  in  State  Trials. ) 

1701.  Lord  Portland.  Whig  peer  impeached  by  Tory  House  of  Commons  for  pro- 
moting Spanish  partition  treaties  in  1700. 

1701.  Lord  Somers.    Same  charge. 

1701.  Lord  Halifax.    Same  charge. 

1709.  Dr.  Sacheverell.  Rector  ofSt.  Savior's,  South  wark.  Impeached  for  preaching 
two  sermons  inculcating  unlimited  passive  obedience. 

1715.  Lord  Oxford,  Tor^  minister.  Impeached  by  Whig  House  of  Commons  for 
share  in  negotiating  the  peace  of  Utrecht  in  1713. 

1715.  Ix>rd  Bolingbroke.    Same  chaige. 

1715.  Duke  of  Ormond.    Same  chaige. 

1715.  Earl  of  Strafford.  Impeached  for  misconduct  as  British  plenipotentiary  at 
Utrecht 

1715.  Lord  Derwentwater.    Impeached,  with  several  others,  for  high  treason. 

1724.  Lord  Macclesfield,  Lord  Chancellor.    A  judicial  impeachment  for  bribery, 

1746.  Lord  Lovat  Impeached  of  high  treason  for  being  concerned  in  the  rebellion 
of  1745. 

1787.  Warren  Hastings.    Impeached  on  charges  of  mieeovemment  in  India. 

1805.  Lord  Melville.    Impeached  for  malversation  in  office  respecting  the  appropria- 
tion of  public  moae^  to  his  own  use. 
See  Sir  J.  F.  Stephen,  Hist  of  the  Crim.  Law  of  Eng.,  voL  1,  p.  159,  and  State 

Trials,  as  to  each  case  reported  therein. 
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Yin.   IMFEAOHMENTS  OF  ENGLISH  JUDGES. 

An  examination  of  the  foregoing  list  reveals  the  fact  that  many  of 
the  impeachments  in  question  were  directed  against  private  individual^, 
it  haviog  always  been  the  law  of  England  that  all  subjects,  as  well  oat 
of  office  as  in  office,  might  be  thus  accused  and  tried.  A  good  illustra- 
tion ma^  be  found  in  the  notable  case  of  Doctor  Sacheverell,  rector  of 
St.  Savior's,  Southwark,  who  was  impeached  by  the  Commons  and  con- 
victed by  the  Lords  for  having  preached  two  sermons  inculcating  the 
doctrine  of  unlimited  passive  obedience.  (State  Trials,  XV,  p.  1.) 
As  that  branch  of  the  law  of  impeachment  which  authorized  the  accusa- 
tion of  private  individuals  out  of  office  was  never  reproduced  in  this 
country,  cases  of  that  class  may  be  dismissed  from  consideration.  By 
far  the  greater  number  of  the  remaining  cases  are  what  are  known  as 
'Apolitical  impeachments,"  whereby  one  jparty  in  the  state  would 
attempt  to  crush  its  adversaries  in  office  by  impeaching  them  for  high 
treason,  wMch  generally  involved  commitment  to  the  Tower. 

As  illustrations,  reference  may  be  made  to  the  case  of  Portland, 
Halifax,  and  Somers,  three  Whig  i>eer8  imi)eached  of  high  treason  by 
a  Tory  House  of  Commons  for  tneir  share  in  promoting  the  Spanish 

Sirtition  treaties  in  1700;  and  to  that  of  Oxford,  Bolingbroke,  and 
rmond,  Tory  ministers  impeached  by  the  triumphant  Whigs  in  the 
Commons  for  their  share  in  negotiating  the  peace  of  Utrecht  in  1713. 
(State  Trials,  Vol.  XIV,  p.  233;  Pari.  Hist.,  Vol.  VII,  p.  105.)  A 
well-known  English  writer  has  described  the  latter  as  '^  the  last  instance 
of  purely  political  impeachment."  (Taswell-Langmead,  Engl.  Const. 
Hist.,  p.  549,  note.) 

Cases  of  that  class  shed  but  a  dim  light  upon  the  definition  of  the 
term  ^^hi^^i  crimes  and  misdemeanors'^  as  applied  to  those  offenses 
for  which^nglish  judges  have  been  punished  for  misbehavior  in  office. 
No  clear  or  authoritative  definitions  of  the  term  in  question  can  be 
found,  as  applied  to  that  subject,  outside  of  what  are  known  as  judi- 
cial impeachments  as  contradistinguished  from  political.  As  the 
purely  judicial  impeachment  cases  which  have  occurred  in  England  are 
verv  few  in  number,  their  results  mav  be  stated  within  narrow  limits. 

The  earliest  of  the  accusations  which  have  been  made  against  English 
judges  have  been  for  the  crime  of  bribery,  the  crime  for  which  Lord 
mcon  was  impeached  by  the  Commons  in  1621.  The  charges  against 
Bacon  particularly  set  forth  instances  of  judicial  corruption  by  the 
acceptance  of  britfes,  and  in  his  ^^ confession  and  submission''  he  said: 
^^I  do  plainly  and  ingeniously  confess  that  I  am  guilty  of  corruption, 
and  do  renounce  all  defense.'^    (State  Trials,  VoL  II,  1106.) 

Such  cases,  though  rare,  had  occurred  before  Bacon's  time.  In  the 
words  of  Sir  J.  F.  btephen.  Coke  ^^  gives  two  instances  in  which  judges 
were  punished  for  taking  bribes,  namely,  Sir  William  Thorpe,  in  1351, 
who  took  sums  amounting  in  all  to  90  pounds  for  not  awarding  an 
exigent  against  five  persons  at  Lincoln  assizes,  and  certain  commis- 
sioners (probablv  special  commissioners)  of  oyer  and  terminer,  who 
were  fined  one  thousand  marks  each  for  taking  a  bribe  of  four  pounds. 
I  have  elsewhere  referred  to  the  impeachment  of  the  Chancellor 
Michael  de  la  Pole,  by  Cavendish,  the  nshmonger,  for  taking  a  bribe 
of  forty  pounds,  three  yards  of  scarlet  cloth,  and  a  quantity  of  fish, 
in  the  time  of  Richard  II.  *  *  * 
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'^  Lord  Macclesfield  was  also  impeached  and  removed  from  his  o£5ce 
for  bribery  in  1725."  (Hist,  of  the  Crim.  Law  of  En^.,  Vol.  HI, 
pp.  251-52,  citing  as  to  the  case  of  Lord  Macclesfield  Sixteen  State 
Trials,  p.  767.)  That  case  was  the  last  jndicial  impeachment  in  Eng> 
land.  It  is  not  therefore  strange  that  bribery,  as  a  distinct  and  sud- 
stance  offense,  should  have  been  named,  side  iy  side  with  treason^  as  an 
impeachable  crime,  in  the  Constitution  of  the  United  States.  After 
the  bribery  cases  of  Lord  Chancellor  Bacon  and  Lord  Chancellor  Mac- 
clesfield have  been  subtracted  from  the  foregoing  list,  but  two  judicial 
impeachments  remain  in  the  entire  historjr  of  the  English  people. 
Only  in  those  two  cases  have  the  Commons  impeached  and  the  Lords 
tried  English  judges  upon  charges  of  judicial  misconduct  other  than 
bribery. 

IX.  IMPEACHMENT  OF  SIR  ROBERT  BERKLEY  AND  OTHER  JUDGES. 

In  1635  Charles  I  announced  his  intention  to  extend  the  exaction  of 
ship  money  to  the  inland  counties.  When  the  writs  of  that  year  were 
resisted  the  judges  gave  answers  in  favor  of  the  prerogative.  When 
in  1636  anotner  set  of  ship  writs  were  issued  Hampden  made  a  test 
case  by  refusing  to  pay  the  assessment  on  his  lands  at  Great  Missen- 
den,  and  the  issue  thus  raised  was  argued  in  November  and  December, 
163t,  before  a  full  bench. 

The  contention  made  in  favor  of  the  Crown  was  sustained  by  seven 
of  the  judges — Finch,  chief  justice  of  the  common  pleas;  Bramston, 
chief  justice  of  the  king's  bench;  Berkley,  one  of  the  justices  of  that 
court;  Crawley,  one  of  the  judges  of  the  common  pleas;  Davenport, 
lord  chief  baron  of  the  exchequer;  Weston  and  Trevor,  Imrons  of  that 
court.  When  the  day  of  reckoning  came  Finch  fled  to  Holland,  and 
the  remaining  six  were  impeached  by  the  Commons  for  their  judg- 
ments rendered  in  favor  of  the  royal  contention,  the  charges  being 
delivered  to  the  Lords  July  6,  1641.  As  Berkley's  opinion  in  favor  of 
the  legality  of  ship  money  was  the  most  emphatic,  ne  was  made  the 
special  object  of  attack  in  articles  which  charged  him  not  only  with  the 
snip-money  opinion,  but  with  other  acts  of  judicial  misconduct  on  the 
bench. 

The  nature  of  the  accusations  against  him  can  be  best  explained  by 
extracts  from  the  articles  themselves,  which  open  with  the  general 
statement  "  that  the  said  Sir  Robert  Berkley,  then  being  one  of  the 
justices  of  the  said  court  of  king's  bench,  hath  traitorously  and  wick- 
edly endeavored  to  subvert  the  fundamental  laws  and  established  gov- 
ernment of  the  realm  of  England,  and  instead  thereof  to  introduce  an 
arbitrary  and  tyrannical  government  against  law,  which  he  hath 
declared,  by  traitorous  and  wicked  words,  opinions,  judgments,  prac- 
tices, and  actions  appearing  in  the  several  articles  ensuing." 

The  following  are  a  fair  sample  of  the  special  charges:  ^^  4.  That  he, 
the  said  Robert  Berkley,  then  being  one  of  the  justices  of  the  King's 
Bench,  and  having  taken  an  oath  for  the  due  administration  of  iustice, 
according  to  the  laws  and  statutes  of  the  realm,  to  His  Majesty's  liege 
people,  on  or  about  the  last  of  December  subscribed  an  opmion,  %n 
noec  veri>a:  'I  am  of  opinion,  that  where  the  benefit  doth  more  partic- 
ularly redound  to  the  good  of  the  ports,'  etc.     ♦    ♦    * 

^^6.  That  he,  the  said  Sir  Robert  Berkley,  then  being  one  of  the 
justices  of  the  Court  of  King's  Bench,  and  duly  sworn  as  aforesaid, 
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did  on deliver  his  opinion  in  the  exchecquer  chamber  against 

John  Hampden,  esq.,  in  the  case  of  ship  money.  *  *  *  7.  That 
he,  the  saia  Sir  Robert  Berkley,  then  being  one  of  the  justices  of  the 
Court  of  King's  Bench,  and  one  of  the  justices  of  the  assize  for  the 
county  of  York,  did,  at  the  assizes  held  at  York  in  Lent,  1636,  deliver 
his  charge  to  tne  grand  juir ,  '  that  it  was  a  lawful  and  inseparable 
flower  of  the  Crown  for  the  King  to  command,  not  only  the  maritime 
counties,  but  also  those  that  were  inland,  to  find  ships  for  the  defense 
of  the  kingdom.'    *    *    * 

^^8.  The  said  Sir  R.  Berkley,  then  being  one  of  the  justices  of  the 
Court  of  King's  Bench,  in  Trinity  teim  last,  then  sitting  on  the  bench 
in  said  court,  upon  debate  of  the  said  case  between  the  said  Chambers 
and  Sir  E.  Bromfield,  said  openly  in  the  court,  ^  that  there  was  a  rule 
of  law  and  a  rule  of  government;'  and  that  ^many  things  which  might 
not  be  done  by  the  rule  of  law  might  be  done  by  the  rule  of  govern- 
ment;' and  would  not  suffer  the  point  of  legality  of  ship  money  to  be 
argued  by  Chambers's  counsel.     *    *    * 

^^9.  The  said  Sir  R.  Berkley,  then  and  there  sitting  on  the  bench, 
did  revile  and  threaten  the  grand  jury  returned  to  serve  at  the  said 
session,  for  presenting  the  removal  of  the  communion  table  in  All 
Saints  Churcn  in  Hertford  aforesaid.  *  *  *  11.  He,  the  said  Sir 
R.  Berkley,  bein^  one  of  the  justices  of  the  said  Court  of  King's  iBench, 
and  sitting  in  said  court,  deferred  to  grant  a  prohibition  to  the  said 
Court-Christian  in  said  cause,  although  the  counsel  did  move  in  the 
said  court  many  several  times,  and  several  times,  for  a  prohibition." 
(State  Trials,  vol.  3,  pp.  1283-1291.)  The  impeachment  against  Berk- 
ley ended  in  his  paying  a  fine  of  £10,000. 

x.  impeachment  of  sih  william  sgrogos,  chief  jtj8ti0e  of  the 

king's  bench. 

In  the  reign  of  Charles  II,  Sir  William  Scroggs,  chief  justice  of  the 
King's  Bench,  was  impeached  of  high  crimes  and  misdemeanors,  the 
nature  of  which  may  be  best  explained  by  the  following  extracts  from 
the  articles  themselves.  The  general  accusation  is  "that  the  said  Wil- 
liam Scroggs,  then  being  chief  justice  of  the  Court  of  King's  Bench, 
hath  traitorously  and  wickedly  endeavored  to  subvert  the  fundamental 
laws  and  the  established  religion  and  government  of  this  Kingdom  of 
England,  and,  instead  thereof,  to  introduce  popery  and  arbitrary  and 
tyranicalgovernment  against  law,  which  he  has  declared  by  divers  trait- 
orous ana  wicked  woros,  opinions,  judgments,  practices,  and  actions." 

Chief  among  the  special  charges  are  the  following:  "11.  That  he, 
the  said  Sir  William  Scroggs,  in  Trinity  term  last,  being  then  chief 
justice  of  the  said  court,  and  having  taken  an  oath  duly  to  administer 
justice  according  to  the  laws  and  statutes  of  this  realm,  in  pursuance 
of  his  said  traitorous  purposes,  did,  together  with  the  rest  of  the 
justices  of  the  said  court,  several  days  before  the  end  of  said  term,  in 
an  arbitrary  manner,  discharge  the  grand  jury  which  then  served  for 
the  hundred  of  Oswaldston,  m  the  county  of  Middlesex,  before  they 
had  made  their  presentments,  etc.     ♦    *    ♦ 

"ni.  That,  whereas  one  Henry  Carr  had,  for  some  time  before, 
published  every  week  a  certain  book,  entitled  'The  Weekly  Pacquet  of 
Advice  from  Rome,  or  The  History  of  Popery,'  wherein  the  supersti- 
tions and  cheats  of  the  Church  of  Home  were  from  time  to  time  exposed, 
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he,  the  said  Sir  William  Scroggs,  then  chief  justice  of  the  Court  of 
King's  Bench,  together  with  the  other  judges  of  the  said  court,  before 
any  legal  conviction  of  the  said  Carr  of  any  crime,  did  in  the  said 
Trinity  term,  in  a  most  illegal  and  arbitrary  manner,  make  and  cause 
to  be  entered  a  certain  rule  of  that  court  against  the  printing  of  said 
book,  in  haeo  verba.    *    *    * 

^^y.  That  the  said  Sir  William  Scroggs,  since  he  was  made  chief 
justice  of  the  King's  Bench,  hath,  togeUier  with  the  other  judges  of 
the  said  court,  mo^  notoriously  departed  from  all  rules  of  justice  and 
equality  in  the  imposition  of  fines  upon  persons  convicted  of  misde- 
meanors in  said  court."  The  result  was  that  the  chief  justice  was 
removed  from  ofBce  and  given  a  pension  for  life.  (State  Trials,  Vol. 
Vm,  pp.  195,  216.) 

XI.   FBOCBEDINOS  AGAINST  LORD  CHIEF  JUSTICE  KEELING. 

Jntervenin^  between  the  case  of  Berkley  and  other  judges  (1640) 
and  that  of  Sir  William  Scroggs  (1680)  are  proceedings  by  the  Com- 
mons against  Lord  Chief  Justice  Keeling,  which  occurred  in  1667. 
notable  for  the  reason  that  they  clearly  illustrate  what  kind  of  judicial 
acts  were  considered  as  impeacnable  high  crimes  and  misdemeanors  at 
that  tiine.  '^  A  copy  of  Judge  Keeling's  case,  taken  out  of  the  Par- 
liament Journal,  December  11,  1667:  ^The  House  resumed  the  hear- 
ing of  the  rest  of  the  report  touching  the  matter  of  restraint  upon 
juries;  and  that  upon  the  examination  of  divers  witnesses,  in  several 
causes  of  restraints  put  upon  juries,  by  the  Lord  Chief  Justice  Keel- 
ing; whereupon  the  committee  made  their  resolutions,  which  are  as 
follows: 

^^ '  1.  That  the  proceedings  of  the  Lord  Chief  Justice,  in  the  cases 
now  reported,  are  innovations  in  the  trial  of  men  for  their  lives  and 
liberties;  and  that  he  hath  used  an  arbitrary  and  illegal  power,  which 
is  of  dangerous  consequence  to  the  lives  ana  liberties  of  the  people  of 
England,  and  tends  to  the  introducing  of  an  arbitrary  government. 
2.  That  in  the  place  of  judicature,  the  Lord  Chief  Justice  hath  under- 
valued, vilified,  and  condemned  Magna  Charta,  the  great  preserver  of 
our  lives,  freedom,  and  property.  3.  That  he  be  brought  to  trial,  in 
order  to  condign  punishment,  in  such  manner  as  the  House  shall  judge 
most  fit  and  requisite.' "    (State  Trials,  vol.  6,  p.  991,  seq.) 

"On  the  16th  of  October^  1667,  the  House  being  informed  *that 
there  have  been  some  innovations  or  late  in  trials  of  men  for  their  lives 
and  deaths,  and  in  some  particular  cases  restraints  have  been  put 
upon  juries  in  the  inquiries.'  this  matter  is  referred  to  a  committee. 
On  tiie  18th  of  November  tnis  committee  are  empowered  to  receive 
information  a^inst  the  Lord  Chief  Justice  Keeling  for  anv  other  mis- 
demeanors besides  tiiose  concerning  juries.  And  on  the  11th  of  Decem- 
ber, 1667,  tiie  committee  report  several  resolutions  against  the  Lord 
Chief  Justice  Keeling  of  illegal  and  arhii/rary  procedinga  in  his  office. 
The  chief  justice  desiring  to  be  heard,  he  is  admitted  on  the  13tn  of 
December  and  heard  in  his  defense  to  the  matters  charged  against  him, 
and  being  withdrawn,  the  House  resolve  '  that  they  will  proceed  no 
farther  in  the  matter  against  him."*  (4  Hatsel  Free.,  pp.  123-4,  cited 
in  dhase's  Trial,  Vol.  fl,  p.  461.) 
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Xn.   REMOVAL  BY  ADDRESS  PROVIDED  BY  THE  ACT  OF  SETTLEMENT. 

By  the  foregoing  analysis  of  the  only  English  precedents  to  which 
we  can  look  for  expositions  of  the  meaning  of  the  phrase  *'  high  crimes 
and  misdemeanors,"  as  applied  to  the  conduct  of  English  judges,  the 
fact  is  put  beyond  all  question  that  the  only  judicial  acts  which  the 
House  of  Commons  ever  regarded  as  falling  within  that  category  are 
such  acts  as  a  judge  performs  while  sitting  upon  the  bench,  adminis- 
tering the  laws  of  the  realm,  either  between  private  persons  or  between 
the  (Srown  and  the  subject. 

In  the  case  of  Mr.  Justice  Berkley  the  gravamen  of  the  charge  was 
that  he  rendered  a  judgment  in  the  matter  of  ship  money  in  conflict 
with  what  his  triers  considered  the  law  of  the  realm  to  be.  In  the 
case  of  Chief  Justice  Scroggs  the  gravamen  of  the  charge  was  that  he 
arbitrarilv  discharged  grand  juries;  that  in  a  libel  case  he  rendered  an 
illegal  judgment,  and  that  he  miposed  unjust  fines  upon  those  convicted 
of  misdemeanors.  In  the  proceedings  against  Chief  Justice  Keeling 
the  gravamen  of  the  charge  was  that  he  had  put  ^'restraint"  upon 
juries  by  fining  them  for  their  verdicts.  "  WagstaflF  and  others  of  a 
jury  were  finSi  an  hundred  marks  a  piece  by  Lord  Chief  Justice 
Keeling."    (4  Hatsell  Prec,  p.  124,  note.) 

Excepting  bribery  there  is  no  case  in  the  parliamentary  law  of 
England  which  gives  color  to  the  idea  that  the  personal  misconduct  of 
a  judge,  in  matUrs  outside  of  his  administration  of  the  law  in  a  covert 
oj  justice^  was  ever  considered  or  charged  to  constitute  a  high  crime 
and  misdemeanor.  When  the  question  is  asked  by  what  means  is  the 
personal  misconduct  of  an  English  judge,  not  amounting  to  a  high 
crlm^  am,d  misdemeanor ^  punished,  the  answer  is  easy. 

Prior  to  the  passage  m  1701  of  the  famous  act  of  settlement  (12  and 
13  Will.  Ill,  C.  2)  neither  the  tenure  nor  the  compensation  of  English 
judges  rested  upon  a  firm  or  definite  foundation.  Hallam  (Const. 
Hist.,  Vol.  in,  p.  194)  tells  us  that  '4t  had  been  the  practice  of  the 
Stuarts,  especially  in  tne  last  years  of  their  dvnasty,  to  dismiss  judges, 
without  seeking  any  other  pretense,  who  showed  any  disposition  to 
thwart  government  in  political  prosecutions." 

As  the  hasty  and  imperfect  oill  of  rights  had  failed  to  provide  a 
remedy  for  that  condition  of  things,  it  became  necessary  for  the  authors 
of  the  act  of  settlement,  "the  complement  of  the  Revolution  itself  and 
the  bill  of  rights,"  to  provide  that  English  judges  should  hold  office 
during  good  behavior  {qua/ndvu  se  hene  aesserin^^  and  that  they  should 
receive  ascertained  ana  established  salaries.  But,  while  the  judges 
were  being  thus  entrenched  in  their  offices,  the  fact  was  not  forgotten 
that  the  remedy  by  impeachment  extended  only  to  high  crimes  and  mis- 
demeanors which  did  not  embrace  personal  misconduct.  Therefore  a 
method  of  removal  was  provided  by  address,  which  was  intended  to 
embrace  all  misconduct  not  included  in  the  term  "high  crimes  and 
misdemeanors." 

In  the  light  of  that  statement  it  will  be  easier  to  understand  the  full 
purport  of  that  section  of  the  act  of  settlement  which  provides  "that 
after  the  said  limitations  shall  take  effect  as  aforesaid^  judges'  commrj- 
sions  be  made  qiuindiu  se  bene  gesserient.  and  their  salaries  ascertained 
and  established;  hut  upon  the  address  of  both  Bouses  of  Parli/mient  it 
mcuy  he  lawful  to  remove  them?'*  Thus,  for  seventy -five  jears  prior  to 
the  severance  of  the  political  tie  which  bound  the  English  colonies  in 

S.  Doc.  li)4,  68=3 ^25 
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America  to  the  parent  State,  the  twofold  method  for  the  removal  of 
English  judges  was  clearly  defined  and  perfectly  understood  on  both 
sides  of  the  Atlantic. 

That  twofold  method  embraced  (1)  the  removal  by  impeachment  for 
all  acts  constituting  ^^high  crimes  and  misdemeanors/' a  term  then 
clearly  defined  in  English  parliamentary  law;  (2)  the  removal  by 
address  for  all  lesser  acts  of  personal  misconduct  not  embraced  within 
that.  That  such  was  the  general  and  accepted  view  on  this  side  of  the 
Atlantic  in  1776  of  the  English  parliamentery  law  on  impeachment  and 
address  will  be  put  beyond  all  question  by  tne  following  references  to 
the  several  State  constitutions  in  which  that  law  reappeared. 

Xni.   IMPEACHMENT  AND  ADDRESS  AA  DEFINED  IN  THE  OONSTITUTIONS 

or  THE  SEVERAL  STATES. 

On  May  10,  1776,  the  Continental  Congress  recommended  to  the 
several  conventions  and  assemblies  of  the  colonies  the  establishment 
of  independent  governments  "for  the  maintenance  of  internal  peace 
and  the  defence  of  their  lives,  liberties,  and  properties."  (Charters 
and  Constitutions,  vol.  1,  p.  3.)  Before  the  end  of  the  year  in  which 
that  recommendation  was  made  the  greater  part  of  the  colonies  had 
adopted  written  constitutions,  in  which  were  restated,  in  a  dogmatic 
form,  all  of  the  vital  principles  of  the  English  constitutional  system. 

Illustrations  of  the  adoption  of  the  England  plan  for  the  removal  of 
judges  by  impeachment  and  address  may  be  drawn  from  the  fol- 
lowing State  constitutions:  The  constitution  of  Pennsylvania  of  1776, 
Article  V,  section  2,  provides  that  "the  judges  of  the  supreme  court 
and  of  the  several  courts  of  common  pleas  shall  hold  their  oflices  dur- 
ing good  behavior.  But  for  any  reasonable  cause,  which  shall  not  be 
sufficient  ground  for  impeachment^  the  governor  may  remove  any  of 
them,  on  the  address  of  two-thirds  of  each  branch  of  the  legislature." 

The  constitution  of  Delaware  of  1792,  Article  VI,  section  2,  pro- 
vides that  "  the  chancellor  and  the  judges  of  the  supreme  court  of 
common  pleas  shall  hold  their  office  during  good  benavior;  but  for 
any  reasonable  cause,  which  shall  not  he  suffi^ent  ground  for  impeach- 
Tnent^  the  governor  ma}'^,  in  his  discretion,  remove  any  of  them  on  the 
address  of  two-thirds  of  all  the  members  of  each  branch  of  the  legis- 
lature." The  constitution  of  South  Carolina  of  1868,  Article  VII,  sec- 
tion 4,  provides  that  "for  any  willful  neglect  of  duty  or  other  reason- 
able cause,  which  shaU  not  he  sufficient  ground  of  impeachment^  the 
governor  snail  remove  any  executive  or  judicial  officer  on  the  address 
of  two-thirds  of  each  house  of  the  general  assembly." 

Here  are  explicit  and  dogmatic  statements  of  the  settled  rule  of 
English  parliamentary  law  that  judges  may  be  removed  by  impeach- 
ment for  grave  offenses  of  judicial  misconduct,  and  by  address  for 
lesser  offenses  of  personal  misconduct.  As  this  distinction  was  so 
well  knowUj  many  of  the  State  constitutions  simply  presuppose  it 
without  stating  it  in  express  terms.  The  constitution  of  Massacnusetts 
of  1780,  Chapter  ILL,  article  1,  after  providing  for  removal  by 
impeachment,  declares  that  ''all  judicial  officers  duly  appointed,  com- 
missioned, and  sworn  shall  hold  their  offices  during  good  behavior, 
excepting  such  concerning  whom  there  is  different  provision  made  in 
this  constitution-  Provided,  nevertheless,  the  governor,  with  consent 
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of  the  council,  may  remove  them  upoD  the  address  of  both  houses  of 
the  legislature." 

The  constitution  of  Georgia  of  1798,  Article  III,  section  1,  provides 
that  "the  judges  of  the  superior  court  shall  be  elected  for  a  term  of 
three  years,  removable  by  the  governor  on  the  address  of  two-thirds 
of  both  houses  for  that  purpose,  or  by  impeachment  and  conviction 
thereon."  The  constitution  of  New  Hampshire  of  1784,  Article  I,  part 
2,  provides  that  "all  judicial  officers,  duly  appointed,  commissioned, 
ana  sworn,  shall  hold  their  offices  during  good  behavior,  excepting 
those  concerning  whom  there  is  a  different  provision  made  in  this  con- 
stitution: Provided,  nevertheless,  the  president,  with  the  consent  of 
council,  may  remove  them  upon  the  address  of  both  houses  of  the 
legislature/' 

The  constitution  of  Connecticut  of  1818,  Article  V,  section  3,  pro- 
vides that  "the  judges  of  the  supreme  court  and  of  the  superior  court 
shall  hold  their  offices  during  good  behavior;  but  may  be  removed  by 
impeachment,  and  the  governor  shall  also  remove  them  on  the  address 
of  two-thirds  of  the  members  of  each  house  of  the  general  assembly." 
It  is  said  that  the  constitution  of  New  York  of  1?77  was  the  model 
from  which  the  impeachment  clauses  of  the  Constitution  of  the  United 
States  were  copied.     (6  Am.  Law  Keg.,  N.  S.,  277.) 

The  New  York  constitution  of  that  date  expressly  limited  impeach- 
ment to  persons  in  office,  and  omitted  removal  by  address.  Such  an 
omission  was,  however,  exceptional.  The  rule  was  to  introduce  into 
the  State  constitutions  both  processes  of  removal  by  impeachment  and 
address.  And  if  it  were  not  for  fear  of  wearying  the  court  by  reitera- 
tion, the  list  of  instances  could  be  greatly  lengmened  in  which  both 
methods  were  introduced  into  later  State  constitutions  not  here  men- 
tioned, together  with  the  recognized  distinction  between  impeachable 
offenses  and  the  lesser  acts  of  misconduct  justifying  only  removal  by 
address,  expressed  in  the  words  "not  sufficient  ground  of  impeach- 
ment."   (See  Appendix.) 

XIV.    ENGLISH    PARLIAMBNTABY    LAW   OP    IMPEACHMENT    AS    EMBODIED 
IN  THE  CONSTITUTION  OP  THE   UNITED  STATES. 

Before  the  Federal  Convention  of  1787  met  *he  original  State  con- 
stitutions had  been  in  operation  for  at  least  ten  years.  As  a  general 
rule  the  f ramers  looked  to  that  source  for  light  when  the  adoption  of 
a  OTinciple  of  English  constitutional  law  was  concerned. 

The  Questions  that  constantly  arose  were:  In  what  form  has  such  a 
principle  reappeared  in  the  several  States  ?    Is  its  operation  and  effect 


out  modihcation  upon  the  constitution  of  a  Federal  State.  The  debates 
touching  the  adoption  of  impeachment  and  address  pointedly  illustrate 
that  fact,  as  the  Convention  resolved  to  adopt  the  one  witiiout  the 
other.  The  record  is  specially  clear  and  direct  upon  that  point.  In 
the  Madison  Papers,  pp.  481-482,  the  following  appears: 

"Article  11  being  taken  up.  Doctor  Johnson  suggested  that  the 
judicial  power  ought  to  extend  to  equity^  as  well  as  law,  and  moved  to 
insert  the  words  'both  in  law  and  equity'  after  the  words  ' United 
States,'  in  the  first  line  of  the  first  section." 
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Mr.  Read  objected  to  vesting  these  powers  in  the  same  court. 

On  the  question,  New  Hampshire,  Connecticut,  Pennsylvania,  Vir- 

finia,  South  Carolina,  Georgia,  aye — 6;  Delaware,  Maryland,  no— 2; 
lassachusetts,  New  Jersey,  North  Carolina,  absent. 

On  the  question  to  agree  to  article  11,  section  1,  as  amended,  the 
States  were  the  same  as  on  the  preceding  question. 

Mr.  Dickinson  moved,  as  an  amendment  to  article  11,  section  2,  after 
the  words  ^'good  behavior,"  the  words,  ^^ Provided  that  they  may  he 
removed  hy  the  Executive  on  the  a^pplication  hy  the  Senate  amd  Mouse 
of  Representatives.^'^  (The  words  of  the  Act  of  Settlement  are,  *'but 
upon  the  address  of  both  houses  of  Parliament,  it  may  be  lawful  to 
remove  them.")  Mr.  Gerry  seconded  the  motion.  Mr.  Gouvemeur 
Morris  thought  it  a  contradiction  in  terms  to  say  that  the  judges  should 
hold  their  offices  during  good  behavior  and  yet  be  removable  without 
a  trial.  Besides,  it  was  fundamentally  wrong  to  subject  judges  to  so 
arbitrary  an  authority. 

Mr.  Sherman  saw  no  contradiction  or  impropriety  if  this  were  made 
apart  of  the  constitutional  legislation  of  the  ]udiciary  establishment. 
Me  observed  that  a  like  provision  was  contained  in  the  British  staMttes, 

Mr.  KuTLEDGE.  If  the  Supreme  Court  is  to  judge  between  the  United 
States  and  particular  States,  this  alone  is  an  insuperable  objection  to 
the  motion. 

Mr.  Wilson  considers  such  a  provision  in  the  British  Government 
as  less  dangerous  than  here,  the  House  of  Lords  and  House  of  Com- 
mons being  less  likely  to  concur  on  the  same  occasions.  Chief  Justice 
Holt,  he  remarked,  had  successively  offended,  by  his  independent  con- 
duct, both  houses  of  Parliament.  Had  this  happened  at  the  same  time 
he  would  have  been  ousted.  The  judges  woula  be  in  a  bad  situation 
if  made  to  depend  on  any  gust  of  faction  which  might  prevail  in  the 
two  branches  of  our  Government.  Mr,  Randolph  opposed  the  motion^ 
as  weakenfhing  too  rrmch  the  indefpendence  of  the  judges. 

Mr.  Dickinson  was  not  apprehensive  that  the  legislature,  composed 
of  different  branches,  constructed  on  such  different  principles,  would 
improperly  unite  for  the  purpose  of  displacing  a  judge. 

On  the  question  for  agreeing  to  Mr.  Dicsinson's  motion,  it  was 
negatived. 

Connecticut,  aye;  all  the  other  States  present,  no. 

Thus  tiie  proposition  to  engraft  upon  our  Federal  Constitution  that 
provision  of  the  Act  of  Settlement,  specially  referred  to  in  the  debate 
by  Mr.  Sherman,  was  rejected  with  only  one  dissenting  voice.  When, 
at  another  time,  Mr.  Dickinson  attempted  to  provide  that  the  Presi- 
dent should  be  removed  by  address,  his  proposal  was  rejected  by  the 
same  majority.  As  Mr.  William  Lawrence  (impeachment  of  Andrew 
Johnson,  Vol.  I,  p.  135)  has  stated  it:  "Removal  on  the  address  of 
both  houses  of  Parliament  is  provided  for  in  the  Act  of  Settlement,  3 
Hallam,  262.  In  the  convention  which  framed  our  Constitution,  June 
2,  1787,  Mr.  John  Dickinson,  of  Delaware^  moved  'that  the  Executive 
be  made  removable  by  the  National  Legislature  on  the  request  of  a 
majority  of  the  legislatures  of  individual  States. '  Delaware  alone  voted 
for  this,  and  it  was  rejected.  Impeachviefrvt  was  deemed  sufficiently 
comprehensvve  to  cover  every  proper  case  for  removal. "  The  last  sentence 
states  the  essence  of  the  whole  matter.  The  convention  resolved  that 
neither  the  executive  nor  judicial  officers  of  the  United  States  should 
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be  removed  from  ofBce  except  "  on  impeachment  for,  and  conviction 
of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors." 

As  a  well-known  authority  has  expressed  it:  "The  first  proposition 
was  to  use  the  words,  '  to  be  removable  on  impeachment  and  conviction 
for  malpractice  and  neglect  of  duty. ^  It  was  agreed  that  these  expres- 
sions were  too  general.  They  were  therefore  stricken  out.  It  was 
voted  that  the  clause  should  be  simply  ^removable  on  impeachment' 
The  debate  shows  that  the  members  did  not  wish  the  Senate  to  be  able 
to  remove  a  civil  officer  whenever  he  acted  in  a  way  detrimental  to  the 
public  service,  for  such  a  power  was  expressly  refused.  (Citing  Madi- 
son Papers,  p.  481,  heretofore  quoted.) 

^^  A  general  debate  took  place  on  a  clause  in  one  draft  which  made 
the  President  triable  only  for  treason  and  bribery.  It  was  urged  that 
the  jurisdiction  was  too  limited.  The  following  are  extracts  from  the 
debate  which  ensued:  Colonel  Mason  said:  ^Treason,  as  defined  in  the 
Constitution,  will  not  reach  many  great  and  dangerous  offenses. 
Hastings  is  not  guilty  of  treason.  Attempts  to  subvert  the  Constitu- 
tion may  not  be  treason  as  above  defined.'  He  moved  to  insert  after 
'bribery'  the  words  ^or  rrialadramistration,^  Madison:  'So  vague  a 
term  will  be  equivalent  to  a  tenure  during  the  pleasure  of  the  Senate.' 
Mason  withdrew  'maladministration,'  and  substituted  'other  high 
crimes  and  misdemeanors  against  the  State.' 

"In  the  final  draft  the  words '  against  the  State '  were  admitted,  doubt- 
less as  surplusage,  and  the  expressions  finally  adopted,  'crimes'  and 
*  misdemeanors,'  were  words  which  had  a  well-defined  signification  in 
the  courts  of  England  and  in  her  colonies  as  meanin?  criminal  offenses 
at  common  (parliamentary^  law."  American  Law  Keview,  vol.  16,  p. 
804.  Article  on  "Impeacnable  offenses  under  the  Constitution  of  the 
United  States."  The  term  "conmion"  instead  of  "parliamentary" 
law  is  carelessly  used  in  that  excellent  statement,  as  it  often  is  else- 
where. After  quoting  Rawle  on  Const.,  200,  Lawrence  (Johnson's 
Imp.,  Vol.  I,  p.  126)  remarks:  "This  author  says  in  reference  to 
impeachments,  '  we  must  have  recourse  to  the  common  law  of  England 
for  the  definition  of  them;'  that  is,  to  the  common  pa/rUa/mentary  law. 
(8  Wheaton,  610;  1  Wood,  and  Minot,  448.") 

XV.   rMTPBAGHMENT  TBIAL8  UNDER  THE  OONSTITUTIGN  OF  THE  UNITED 

STATES. 

Seven  impeachment  trials  have  taken  place  under  the  machinery 

Provided  for  that  purpose  by  the  Constitution  of  the  United  States: 
hat  of  WUliam  Blount  (1798),  that  of  John  Pickering  (1803),  that  of 
Sanriuel  Chase  (1804),  that  of  James  H.  Peck  (1830),  Siat  of  West  H. 
Humphreys  (1862),  that  of  Andrew  Johnson  (1868),  and  that  of  Wil- 
liam W .  Belknaj)  (1876).  Three  of  the  foregoing  were  political  impeach- 
ments and  four  judicial,  as  those  terms  are  understood  in  Englisn  par- 
liamentary law. 

The  articles  presented  bv  the  House  of  Representatives  against  the 
four  judges — Pickering,  Chase,  Peck,  and  Humphreys — illustrate  in 
the  most  emphatic  manner  possible  that  the  popular  branch  of  Congress 
has  heretofore  always  perfectly  understooa  tne  meaning  of  the  term 
"high  crimes  and  misdemeanors,"  as  applied  to  the  misconduct  for 
whicn  a  judge  may  be  impeached.  When  placed  side  by  side  with  the 
English  precedents  on  that  subject  heretofore  examinea  they  agree  in 
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every  particular.  The  House  of  Representatives,  in  the  only  four 
ca^es  of  the  kind  over  tried,  limited  its  accusations,  with  the  grerUest 
strictness^  to  the  acts  of  judgment  jp^r/brmerf  hy  the  judge  on  the  hench^ 
as  contradistinguished  from  personal  acts  performed  by  the  judge  while 
in  o£Sce,  which  might  have  been  the  ground  of  removal  by  address. 

Turning  first  to  the  case  against  John  Pickering,  judge  of  the  district 
court  of  New  Hampshire,  for  practical  illustrations,  we  find  that  judge 
charged  with  misconduct  while  adjudicating  a  certain  admiralty  cat^e 
pending  in  said  district  court:  ''Yet  the  said  John  Pickering,  being 
then  judge  of  the  said  district  court,  and  then  in  court  sitting,  with 
intent  to  defeat  the  just  claims  of  the  United  States,  did  refuse  to  hear 
the  testimony  of  the  said  witnesses  so  as  aforesaid  produced  in  behalf 
of  the  United  States,  and  without  hearing  the  said  testimony  so  adduced 
in  behalf  of  the  United  States  in  the  trial  of  said  cause  did  order  and 
decree  the  ship  Eliza^  with  her  furniture,  tackle,  and  apparel,  to  be 
restored  to  the  said  Eliphalett  Ladd,  the  claimant,  contrary  to  his  trust 
and  duty  as  judge  of  the  said  district  court,  in  violation  of  the  laws  of 
the  United  States  and  to  the  manifest  injury  of  their  revenue." 
(Art.  II.) 

Again  (Art.  Ill),  when  an  appeal  was  prayed  in  open  court  in  behalf 
of  the  United  States,  the  charge  is  that  "the  said  Johq  Pickering, 
judge  of  the  said  district  court,  disregarding  the  authority  of  the  laws, 
and  wickedly  meaning  and  intending  to  injure  the  revenues  of  the 
United  States,  and  thereby  to  impair  tneir  public  credit  did  absolutely 
and  positively  refuse  to  allow  the  said  appeal  as  prayea  for." 

And  again  (Art.  IV),  after  the  statement  was  made  that  said  Pick- 
ering was  ''a  man  of  loose  morals  and  intemperate  habits,"  he  vras 
thus  accused:  "On  the  eleventh  and  twelfth  days  of  November,  in  the 
year  one  thousand  eight  hundred  and  two,  being  then  judge  of  the 
district  court  in  and  for  the  district  of  New  Hampshire,  dwi  appea/r 
upo7i  the  bench  of  said  cov/rt^  for  the  puipose  of  administering  justice, 
in  a  state  of  total  intoxication,  produced  by  the  free  and  intemperate 
use  of  inebriating  liquors,  and  did  then  and  there  frequently,  in  a 
most  profane  and  indecent  manner,  invoke  the  name  of  tne  Supreme 
Being,  to  the  evil  example  of  all  good  citizens  of  the  United  States, 
and  was  th^n  and  there  guilty  of  other  high  misdemeanors,  disgraceful 
to  his  own  character  as  a  judge  and  degrading  to  the  honor  and  dig- 
ni^  of  the  United  States." 

It  should  be  specially  noted  here  that  no  pretense  was  made  that 
*'  loose  morals  and  intemperate  habits"  or  profanity  constituted  a  high 
crime  and  misdemeanor.  Upon  the  contrary,  the  accusation  was  strictly 
limited  to  acts  done  ^'upon  the  bench  of  the  said  court^^  while  "admin- 
istering justice  in  a  state  of  total  intoxication,"  There  was  no  attempt 
in  Pickering's  case  to  claim  that  personal  misconduct,  which  mignt 
have  been  the  ground  of  removal  by  address,  was  an  impeachable 
oflfense. 

The  articles  of  impeachment  presented  against  Judge  Samuel  Chase 
contain  equally  pointed  illustrations.  In  Article  I  he  is  charged  with 
delivering  an  opinion  in  writing  on  the  question  of  law.  on  the  con- 
struction of  which  the  defense  of  the  accused  materially  depended, 
tending  to  prejudice  the  minds  of  the  jury  against  the  said  John  Fries, 
the  prisoner,  before  the  counsel  had  been  heard  in  his  defense;  in 
Article  U  the  charge  is  that  "the  said  Samuel  Chase,  with  intent  to 
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oppress  and  procure  the  conviction  of  the  said  Callender,  did  overrule 
the  objection  of  John  Bassett^  one  of  the  jurv,  who  wished  to  be  excused 
from  serving  on  said  trial;"  in  Article  III  the  charge  is  that  on  the  trial 
the  judge  refused  to  peiinit  a  witness  to  testify;  in  Article  IV  the 
charge  is  of  various  acts  of  judicial  misconduct  during  a  trial;  and  in 
the  remaining  articles  the  charges  are  of  various  acts  of  judicial  mis- 
conduct on  the  bench  in  charging  and  refusing  to  discharge  grand  juries. 

The  accusation  againt  Judge  James  H.  Peck  was  contained  in  a 
single  article,  based  upon  the  judicial  conduct  of  the  judge  while  sit- 
ting upon  the  bench  in  a  case  of  contemf)t  against  Luke  £.  Lawless, 
who  had  published  a  newspaper  article  criticising  a  judgment  rendered 
by  Judge  Peck  in  a  case  in  wnich  Lawless  was  plaintiff's  counsel.  The 
gravamen  of  the  chai'ge  was  this: 

^^The  said  James  H.  Peck,  judge  as  aforesaid,  did  afterwards,  on 
the  same  day,  under  the  color  and  pretenses  aforesaid,  and  with  intent 
aforesaid,  in  the  said  court,  then  and  there  unjustly,  oppressively,  and 
arbitrarily  order  and  adjudge  that  the  said  Luke  Edward  Lawless,  for 
the  cause  aforesaid,  should  l>e  committed  to  prison  for  the  period  of 
twenty-four  hours,  and  that  he  should  be  suspended  from  practicing  as 
an  attorney  or  counsellor  at  law  in  the  said  district  court  for  the  period 
of  eighteen  calendar  months  from  that  day;  and  did  then  and  there 
further  cause  the  said  unjust  and  oppressive  sentence  to  be  carried  into 
execution." 

The  impeachment  of  Judge  West  H.  Humphreys  was  begun  and 
concluded  during  the  civil  war.  He  was  tried  and  condemned  in  his 
absence  and  without  a  hearing.  While  such  an  anomalous  proceeding 
can  have  but  little  weight  as  a  precedent,  what  it  does  contain  of  matter 
relevant  to  a  judicial  impeachment  supports  the  contention  made 
herein.  The  first  charge  contained  in  tne  articles  presented  against 
Judge  Humphreys  was  that  he  was  guilty  of  treason,  in  that  he  then 
being  district  jud^  of  the  United  States,  as  aforesaid,  did  then  and 
there,  to  wit,  within  said  State,  unlawfuU}'^  and  in  conjunction  with 
other  persons,  organize  armed  rebellion  against  the  United  States  arid 
lecy  war  against  thein.^^  When  the  allegations  incident  to  the  accusa- 
tion of  treason  are  subtracted  from  the  articles,  all  that  remains  is  a 
charge  of  judicial  misconduct  upon  the  part  of  Judge  Humphreys 
while  sitting  in  a  court  of  the  Confederates  States. 

The  words  of  the  accusation  are  that  the  said  Humphreys  "did 
unlawfully  act  as  judge  of  an  illegally  constituted  tribunal  within 
said  State,  called  the  district  court  of  the  Confederate  States  of 
America,  and  as  judge  of  said  tribunal  last  named,  said  West  H. 
Humphreys,  with  the  intent  aforesaid,  then  and  there  assumed  and 
exercised  powers  unlawful  and  unjust,  to  wit,  in  causing  one  Perez 
Dickinson,  a  citizen  of  said  State,  to  be  unlawfully  arrested  and  brought 
before  him,  as  judge  of  said  alleged  court  of  said  Confederate  States 
of  America,  and  required  him  to  swear  allegiance  to  the  pretended 
government  of  said  Confederates  States  of  America;    ♦    ♦    ♦ 

"  In  decreeing  within  said  State,  and  as  judge  of  said  illegal  tribunal, 
the  confiscation  to  the  use  of  said  Confederate  States  of  America,  of 
property  of  citizens  of  the  United  States,  and  especially  of  property 
of  one  Andrew  Johnson  and  one  John  Catron."  Thus  in  this  anoma- 
lous proceeding,  carried  on  amid  the  passions  of  a  great  civil  war,  the 
idea  was  not  for  one  moment  lost  sight  of  that  the  misconduct  upon 
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the  part  of  a  judge,  which  constitutes  an  impeachable  hi^h  crime  and 
mi«>aemeanor,  must  occur  while  he  is  actually  presiding  in  a  judicial 
tribunal  and  abusing  its  powers. 

XVI.     WHY  THE  PLEAS  INTERPOSED  TO  THE  FIRST  SEVEN  ARTICLES  OP 
DfPEACHMENT  AOAIN8T  JUDGE  SWATNE  SHOULD  BE  SUSTAINED. 

If  the  foregoing  argument  is  a  sound  one,  the  following  conclusions 
have  been  fixed  upon  a  firm  foundation: 

Fw8t.  That  the  definition  of  the  term  "high  crimes  and  misde- 
meanors,'' as  employed  in  Article  II,  section  4  of  the  Constitution, 
must  be  drawn  from  the  parliamentary  law  of  England  as  it  existed  in 
1787,  construed  in  the  light  of  the  contemporaneous  expositions  of 
that  law  embodied  in  the  provisions  of  the  constitutions  of  the  several 
States  as  to  impeachment  and  address. 

Second,  That  the  definition  of  that  term,  as  thus  fixed  at  the  time 
of  the  adoption  of  the  Federal  Constitution,  is  organic  and  unchange- 
able by  suDsequent  Congressional  legislation;  that  no  act,  not  an  im- 
peachable offense  when  the  Constitution  was  adopted,  can  be  made  so 
by  a  subsequent  act  of  Confess. 

Third.  That  the  '^  high  crimes  and  misdemeanors  "  for  which  English 
judges  were  impeachable  in  1787  can  only  be  clearly  ascertained  from 
an  examination  of  what  are  known  as  tne  English  judicial  impeach- 
ment cases,  as  contradistinguished  from  the  political. 

Fov/rth.  That  English  judges  have  never  been  impeached  except  for 
briberv,  or  for  judicial  misconduct  occurring  in  the  actual  administra- 
tion OT  justice  in  court,  either  between  private  individuals  or  between 
the  Crown  and  the  subject. 

Fifth.  That  since  the  act  of  settlement  (1701),  when  the  tenure  and 
compensation  of  English  judges  was  first  fixed  on  a  definite  Imsis,  such 
judges  have  been  removable  for  judicial  misconduct,  not  amowniing  to 
an  tmpeachoMe  high  crime  cmd  misdemeanor^  by  address. 

Sixth.  That  the  plain  distinction  between  the  acts  for  which  a  judge 
mav  be  impeached  and  the  acts  for  which  he  ms^y  be  removed  by 
address  was  clearly  recognized  and  defined  in  the  constitutions  of 
many  of  the  States. 

Seventh,  That  after  careful  consideration  and  debate  the'  Federal 
Convention  of  1787,  with  only  one  dissenting  vote,  rejected  the  prop- 
osition to  embody  the  removal  of  Federal  judges  by  address  m  the 
Constitution  of  the  United  States  ^^as  weakening  too  much  the  inde- 
pendence of  the  judges."  After  rejecting  the  more  ample  provisions 
upon  the  subject  of  impeachment  embodied  in  some  of  the  Btate  con- 
stitutions, it  was  resolved  that  Federal  judges  should  only  be  removed 
by  impeachment  for  and  conviction  of  "  high  crimes  and  misdemean- 
ors" in  the  limited  sense  in  which  that  phrase  was  defined  in  the  parlia- 
mentary law  of  England  as  it  existed  in  1787. 

Eighth.  That  in  no  one  of  the  four  judicial  impeachments  which 
have  taken  place  since  the  adoption  of  our  Federal  Constitution  has 
the  House  of  Representatives  ever  attempted  to  impeach  a  Federal 
judge  for  "high  crimes  and  misdemeanors,"  except  in  those  cases  in 
which  he  would  have  been  impeachable  under  the  English  parliamen- 
tary precedents.  That  is  to  say,  the  proceedings  against  Justice 
Berkley  and  other  judges  (1640),  the  proceedings  against  Chief  Justice 
Keeling  (1667),  the  proceedings  against  Chief  Justice  Scroggs  (1680), 
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the  proceedings  against  Judge  Pickering  (1803),  the  proceedings 
against  Judge  Chase  (1804),  the  proceedings  against  Judge  reck  (1830), 
the  procee<jlings  against  Judge  Humphreys  (1862),  so  far  as  thej^  relate 
to  judicial  misconduct,  rest  upon  a  single  proposition,  which  is  this: 

In  English  and  Aiperican  parliamentary  and  constitutional  law  the 
judicial  misconduct  which  rises  to  the  dignity  of  a  high  crime  and 
misdemeanor  must  consist  of  judicial  acts,  performed  with  an  evil  or 
wicked  intent ,  by  a  judge  while  administering  justice  in  a  court,  either 
between  private  persons  or  between  a  private  person  and  the  govern- 
ment of  the  State.  All  personal  misconduct  of  a  judge,  occurring 
during  his  tenure  of  oflBce  and  not  coming  within  that  category,  must 
be  classed  among  the  offenses  for  which  a  judge  may  be  removed  by 
address,  a  method  of  bbmoyal  which  the  framers  of  oub  Federal 
Constitution  refused  to  embody  therein. 

When  the  allegations  contained  in  articles  1,  2,  and  3,  presented 
against  this  respondent,  are  examined,  it  appears  that  they  set  forth 
in  three  forms  an  identical  charge,  which  is  in  substance  that  the 
respondent,  in  settling  his  accounts  with  certain  United  States  mar- 
shals under  a  certain  act  of  Congress  providing  for  the  reasonable 
expenses  for  travel  and  attendance  of  a  district  ]udffe  when  lawfully 
directed  to  hold  court  outside  of  his  district,  exactea  and  received  in 
payment  for  such  expenses  from  the  said  marshals  sums  in  excess  of 
the  amounts  contemplated  in  said  act. 

It  is  charged  that  such  acts  constitute  "  a  high  crime,  to  wit,  the 
crime  of  obtaining  money  from  the  United  Stat^  by  a  false  pretense, 
and  of  a  high  misdemeanor  in  office."  The  short  anwwer  to  such  a 
charge  is  that  no  such  offence  was  ever  thought  of  or  defined  in  the 
parliamentary  law  of  England  as  a  high  crime  and  misdemeanor  in 
1787,  or  at  any  other  time;  that  it  bears  no  relation  whatever  te  the 
acts  known  in  English  parliamentary  law  as  an  impeachable  offence. 
If  it  be  true,  as  alleged,  that  the  respondent  was  guilty  in  making 
such  settlements  of  '*  obtaining  money  from  the  United  States  by  a 
false  pretense,"  then  the  remedy  is  by  indictment  by  a  grand  jury 
and  a  trial  by  a  petit  jury,  as  in  the  case  of  any  other  citizen  of  the 
country. 

The  Constitution  expressly  provides.  Article  I,  section  3,  that  per- 
sons subject  to  impeachment  ''shall  nevertheless  be  liable  and  subject 
to  indictment,  trial,  judgment,  and  punishment  according  to  law." 
While  it  is  quite  possible  te  understand  how  such  personal  misconduct 
upon  the  part  of  a  judge,  entirely  disconnected  with  the  conduct  of 
judicial  business  on  the  bench,  might  subject  him  to  removal  by 
address  in  a  State  which  had  adopted  that  plan  of  removal  for  non- 
impeachable  offenses,  it  is  hard  to  conceive  how  any  effort  of  the 
imagination  could  reach  the  conclusion  that  such  an  act  constitutes  an 
impeachable  high  crime  and  misdemeanor  as  defined  in  English  par- 
liamentaiy  law. 

The  same  comments  are  applicable  to  the  charges  made  in  articles  4 
and  5  as  to  the  use  by  the  respondent  of  a  certain  car  belonging  to  a 
certain  railroad,  "the  said  railroad  company  being  at  the  time  in  the 
possession  of  a  receiver  appointed  bv  said  Charles  Swajme,  judge  us 
aforesaid,  on  the  petition  of  creditors."  Even  if  it  could  be  esttiblished 
that  the  circumstances  attending  such  a  transaction  would  warrant 
removal  by  address,  no  advance  would  be  made  toward  the  conclusion 
that  such  acts  constitute  an  impeachable  high  crime  and  misdemeanor 


394      8WAYNE    IMPEACHMENT   PBOOEEDINQS    IN    THE   SENATE. 

as  defined  in  English  parliamentary  law,  because  the  further  alleea- 
tion  that  "the  said  Charles  Swayne,  acting  as  judge,  allowed  me 
credit  claimed  by  the  said  receiver  for  and  on  account  of  the  said 
expenditure  as  part  of  the  necessary  expenses  of  operating  said  road" 
falls  far  short  of  the  English  and  American  rule  a»to  the  evil  or  wicked 
intent  which  must  accompany  a  judgment  or  opinion  delivered  on  the 
bench  in  order  to  render  it  impeachable. 

Nothing  is  better  settled  than  the  fact  that  a  judge  is  not  impeachable 
even  for  a  judgment,  order,  or  opinion  rendered  contrary  to  law  unless  it 
is  alleged  and  proved  that  it  was  rendered  with  am  evil,  wicked^  or  mali 
cious  intent.  Justice  Berkle}^  was  impeached  not  simply  because  he 
decided  in  favor  of  ship  money,  but  because  he  "traitorously  and  wick- 
edly endeavored  to  subvert  the  fundamental  laws"  of  the  realm  thereby. 
Chief  Justice  Scrogjgs  was  impeached  not  simply  for  imposing  "fines 
upon  persons  convicted  of  misdemeanors  in  said  court,"  but  because 
he  imposed  them  "  for  the  further  accomplishing  of  his  said  traitorous 
and  wicked  purposes." 

Justice  Chase  was  impeached  because  he  "with  intent  to  oppress 
and  procure  the  conviction  of  the  said  Callender  did  overrule  the 
objection  of  John  Bassett,  one  of  the  jury;"  "that,  with  intent  to 
oppress  and  procure  the  conviction  of  the  prisoner,  the  evidence  of 
John  Taylor,  a  material  witness  on  behalf  of  the  aforesaid  Callender, 
was  not  permitted  by  the  said  Sampel  Chase  to  be  given  in."  Judge 
Peck  was  impeached  not  because  he  punished  Lawless  for  contempt,  but 
because  he  did  so  "with  intention  wrongfully  and  unjustly  to  oppress, 
imprison,  and  otherwise  injure  the  said  Luke  fkiward  Lawless  under 
color  of  law,  ♦  ♦  ♦  under  the  color  and  pretense  aforesaid  and 
with  the  intent  aforesaid,  in  the  said  court  then  and  there  did  unjustly, 
oppressively,  and  arbitrarily  order  and  adjudge,"  etc. 

If  further  illustrations  of  the  necessity  for  averments  as  to  the  wicked 
and  malicious  intent  with  which  a  judicial  act  must  be  performed  need 
be  given,  they  maj^  be  drawn  from  articles  8,  9,  10,  11,  and  12,  pre- 
sented against  this  respondent,  in  which  impeachable  offenses  are 
properly  charged  under  the  rule  which  the  Constitution  prescribes- 
that  is  to  say,  the  rule  of  English  parliamentary  law.  It  is  charged 
in  one  article  that  the  said  Charles  Swayne  "did  maliciouslv  and 
unlawfully  adjudge  guilty  of  contempt  of  court  and  impose  a  fine  of 
f  100  upon  and  commit  to  prison  for  a  period  of  ten  days  E.  T.  Davis, 
an  attorney  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
L^nited  States;"  and  in  another  that  he  did  maliciously  and  unlaw- 
fully adjudge  guilty  of  a  contempt  of  court  and  impose  a  fine  of  $100 
upon  and  commit  to  prison  for  a  period  of  ten  days  Simeon  Belden, 
an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  cir- 
cuit court  of  the  United  States." 

With  the  plain  and  settled  rule  thus  recognize<l  clearly  in  view,  the 
draftsmen  oi  articles  4  and  5  have  not  only  failed  to  charge  that  the 
respondent  "  allowed  the  credit  claimed  by  said  receiver  for  and  on 
account  of  the  said  expenditure,"  etc.,  "  maliciously  and  unlawfuJlu^^ 
but  what  is  more  to  the  point,  they  have  failed  to  charge  that  he  did 
so  *'^k7iowvnglyJ*^  There  is  no  reason  to  suppose,  in  the  absence  of 
such  an  allegation,  that  a  judge,  approving  tne  mass  of  accounts  pre- 
sented to  tbe  court  by  a  receiver  of  a  rauroad,  would  have  personal 
knowledge  of  every  trivial  item  which  such  accounts  contain.  The 
presumption  is  clearly  to  the  contrary.     In  articles  4  and  5  there  is  no 
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charge  either  that  the  respoivient  ever  "knowingly"  passed  upon  the 
items  of  expense  in  question  or  that  he  approved  them  ''maliciously 
and  unlawfully."  In  the  absence  of  such  allegations  articles  4  and  5 
fall  to  the  ground. 

The  charge  of  nonresidence  contained  in  article  6  presupposes  the 
validity  of  section  551,  Revised  Statutes  of  the  United  States,  which 
provides  that  "a  district  judge  shall  be  appointed  for  each  district, 
except  in  cases  hereinafter  provided.  Every  judge  shall  reside  in 
the  district  for  which  he  is  appointed,  and  for  offending  against  this 
prcyvisioh  shall  he  deemed  guilty  of  a  high  misdemeanor/'^  It  the  fore- 
going argument  proves  anything,  it  is  the  fact  that  when  the  phrase 
"high  crimes  and  misdemeanors"  was  embodied  in  the  Federal  Con- 
stitution in  1787  it  drew  along  with  it,  as  an  integral  part  of  it,  the 
definitions  which  fixed  its  meaning  in  English  parliamentary  law  at 
that  time.  The  phrase,  coupled  with  the  definitions  of  it,  thus  became 
organic  and  uncnangeable  oy  subsequent  Congressional  legislation, 
just  as  the  definition  of  the  original  and  appellate  jurisdiction  of  the 
Supreme  Court  became  organic  and  unchangeable. 

The  convention  pointedly  refused  to  make  impeachable  offenses  an 
uncertain  or  changeable  quantity.  "The  first  proposition  was  to  use 
the  words  '  to  be  removable  on  impeachment  and  conviction  for  mal- 
practice and  nefflect  of  duty.'  It  was  agreed  that  these  expressions 
were  too  geneml.  They  were  therefore  stricken  out.  ♦  *  *  Colo- 
njl  Mason  said:  'Treason,  as  defined  in  the  Constitution,  will  not 
reach  many  great  and  dangerous  offenses.  Hastings  is  not  guilty  of 
treason.  Attempts  to  subvert  the  Constitution  may  not  be  treason  as 
above  defined.'  He  moved  to  insert  after  'briberv'  the  words  'or 
maladministration.'  Madison:  'So  vague  a  term  will  be  equivalent  to 
a  tenure  during  the  pleasure  of  the  Senate.'  Mason  withdrew  'mal- 
administration' and  substituted  'other  high  crimes  and  misdemeanors 
against  the  State.'"    (American  Law  Review,  vol.  16,  p.  804.) 

The  fathers  knew  exactly  the  limitations  of  the  phrase  adopted,  and 
they  repelled  the  idea  that  it  was  ever  to*be  enlarged  or  diminished. 
If  nonresidence  of  a  judge  in  his  district  could  be  added  ly  Congress 
to  the  list  of  impeachable  offenses  that  list  could  be  thus  indefinitely 
extended,  or,  by  the  same  authority,  ever\'  impeachable  offense  as 
understood  in  1787  could  be  abolished.  If  it  is  admitted  that  Congress 
can  change  the  organic  definition,  either  by  addition  or  subtraction,  it 
follows  as  clearly  as  a  mathematical  demonstration  that  the  scheme  of 
impeachment  provided  in  the  Constitution  can  be  entirely  remodeled 
by  legislation.  The  validity  of  the  section  in  question,  making  non- 
residence  a  hi^h  misdemeanor,  can  not  be  supported  by  serious  argju- 
ment.  Even  if  it  could  be,  the  fact  can  not  be  lost  sight  of  that  its 
plain  provision  is  that  "  every  such  judge  shall  reside  in  the  district 
for  which  he  is  appointed." 

It  will  not  be  disputed  that  Judge  Swayne  was  so  residing  in  the  dis- 
trict for  which  he  was  appointed  at  the  time  that  subsequent  legislation 
excluded  the  place  of  his  residence  from  such  district.  Certainly  noth- 
ing more  can  be  put  forward  by  those  who  assert  the  Validity  of  oction 
551  than  the  contention  that  it  was  respondent's  duty  to  remove,  wjthin 
a  reasonable  time,  from  the  district  ror  which  he  was  appointed  into 
the  new  one  for  which  he  was  not  appointed.  It  follows,  therefore, 
that  the  accusation  now  made  amounts  to  nothing  more  than  the  charge 
that  respondent  did  not  act  with  sufiicient  alacrity;  that  he  did  not 
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remove  his  residence  into  the  new  district  with  su£Scient  promptness. 
How  could  such  laches  possibly  constitute  an  impeachable  high  crime 
and  misdemeanor? 

XVn.    TWO  UNSOUND  CJONTENTIGNS. 

When  sitting  as  a  high  court  of  impeachment  the  Senate  is  the  sole 
and  final  judge  of  the  meaning  of  the  phrase  ^'  high  crimes  and  mis- 
demeanors." It  has  been  well  said  that  "  '  Treason,  bribery,  and  other 
high  crimes  and  misdemeanors '  are  of  course  impeachable.  Treason 
and  bribery  are  specifically  named.  But  '  other  high  crimes  and  mis- 
demeanors'  are  just  as  fully  comprehended  as  though  each  was  speci- 
fied. The  Senate  is  made  the  aole  judge  of  what  they  are.  There  is 
no  revising  court.  The  Senate  determines  in  the  light  of  parliamentarjr 
law.  Congress  can  not  define  or  limit  by  law  that  which  the  Consti- 
tution defines  in  two  cases  by  enumeration  and  in  others  by  classifica- 
tion, and  of  which  the  Senate  is  sole  judge."  (Lawrence,  Johnson's 
Imp.,  Vol.  I,  p.  136.)  And  yet  the  Senate  sitting  as  a  court  of 
impeachment  has  in  no  one  of  the  seven  cases  tried  before  it  ever 
attempted  to  define  the  momentous  phrase  in  question,  and  probably 
never  will. 

When  a  new  case  arises  nothing  can  be  learned  except  what  may  be 
gleaned  from  the  individual  utterances  of  Senators,  and  from  the 
arguments  of  counsel  made  in  preceding  cases,  too  often  under  the 
temptation  to  bend  the  precedents  to  the  necessities  of  the  particular 
occasion.  One  good  result  has,  however,  been  the  outcome  of  such 
discussions,  and  that  is  the  elimination  of  two  propositions  which  have 
perished  through  their  own  inherent  weakness.  On  the  one  hand,  a 
grotesque  attempt  has  been  made  to  narrow  unreasonably  the  jurisdic- 
tion of  the  Senate  sitting  as  a  court  of  impeachment  by  the  claim 
that  the  power  of  impeachment  is  limited  to  offences  positively 
defined  by  the  statutes  of  the  United  States  as  impeachable  crimes 
and  misdemeanors.  • 

Apart  from  its  other  infirmities,  this  contention  loses  sight  of  the 
fact  that  Congress  has  no  power  whatever  to  define  a  high  crime  and 
misdemeanor.  On  the  other  hand,  an  equally  untenable  attempt  has 
been  made  to  widen  unreasonably  the  jurisdiction  of  the  Senate  sitting 
as  a  court  of  impeachment  by  the  claim  that,  under  the  general  prin- 
ciples of  right,  it  can  declare  that  an  impeachable  high  crime  or  mis- 
demeanor is  one  in  its  nature  or  consequence  subversive  of  some 
fundamental  or  essential  principle  of  government  or  highly  prejudicial 
to  the  public  interest,  and  this  may  consist  of  a  violation  of  the  Con- 
stitution, of  law,  of  an  oflicial  oath,  or  of  duty,  by  an  act  committed  or 
omitted,  or,  without  violating  a  positive  law,  by  the  abuse  of  dis- 
cretionary powers  for  improper  motives  or  for  an  improper  purpose. 

This  expansive  and  nebulous  definition  embodies  an  attempt  to 
clothe  the  Senate  sitting  as  a  court  with  such  a  jurisdiction  as  it  would 
have  possessed  had  the  Federal  Convention  seen  fit  to  extend  impeach- 
ment ''to  malpractice  and  neglect  of  duty,"  or  to  '^maladministation," 
a  proposition  rejected  with  a  single  dissent  because,  as  Madison  ex- 
pressed it,  "So  vague  a  term  will  be  equivalent  to  a  tenure  during 
the  pleasure  of  the  Senate." 

Even  that  school  which  gives  the  widest  possible  interpretation  to 
the  Fedei-al  Constitution  will  hardly  be  willing  to  go  so  far,  even  under 
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the  general-welfare  clause,  as  to  write  into  the  Constitution  phrases 
and  meanings  which  the  f  ramers  expressly  rejected,  in  order  to  accom- 
plish what  may  be  considered  by  some  a  convenient  end.  Certainly 
that  school  which  still  respects  the  canons  of  strict  construction  can 
not  listen  to  such  an  argument. 

Between  the  two  extremes,  those  who  have  made  a  careful  study  of 
the  subject  find  no  difficulty  in  reaching  the  obvious  conclusion  that 
the  term  "high  crimes  and  misdemeanors"  embraces  simply  those 
offenses  impeachable  under  the  parliamentary  law  of  England  m  1787, 
subject  to  such  modifications  as  that  law  suffered  in  the  process  of 
reproduction.  When  the  objection  is  made  that  the  phrase  thus  con- 
strued covers  too  narrow  an  area,  the  answer  is  that  it  was  the 
expressly  declared  purpose  of  the  f  ramers  so  to  restrict  it  within  nar- 
row limits  perfectly  understood  at  the  time.  In  the  first  place,  the 
proposition  to  adopt  removal  by  address  was  rejected  with  only  one 
dissent;  in  the  second,  the  proposal  to  adopt  such  a  comprehensive  term 
as  '*  maladministration  "  was  rejected  and  the  limited  phrase  in  question 
substituted.  The  declaration  was  clearly  made  at  the  time  that  there 
must  be  no  undue  weakening  of  the  independence  of  the  Federal  judi- 
ciary. The  necessity  for  such  a  precaution  was  soon  justified  by 
events. 

A  leading  authority  upon  the  subject  tells  us  that  upon  the  destruc- 
tion of  the  Federalist  party  on  the  election  of  Jefferson  ''An  assault 
upon  the  iudiciary,  State  and  Federal,  was  made  all  along  the  lines. 
In  some  States,  as  New  Hampshire,  old  courts  were  abolished  and 
new  ones  with  similar  jurisdiction  created  for  the  sole  purpose  of 
obtaining  new  judges.  In  Pennsylvania  an  obnoxious  Feaeral  judge 
waa  removed  from  the  common  pleas  by  impeachment;  and  an  im- 
peachment of  all  the  Federal  judges  of  the  highest  court  was  made, 
but  failed  through  the  uprising  of  the  entire  bar,  irrespective  of  party 
lines,  in  defense  of  their  official  chiefs.  A  similar  attack  was  made 
upon  the  Federal  judiciary."  (Foster  on  the  Constitution,  Vol.  I, 
p.  631.) 

With  the  possibility  of  such  an  assault  impending  it  is  not  strange 
that  the  makers  of  our  Federal  Constitution  should  have  confined  the 
power  of  removing  judges  by  impeachment  within  the  well-known 
limits  which  the  English  constitution  had  defined. 

The  pleas  to  the  jurisdiction  interposed  in  behalf  of  respondent  to 
articles  1,  2,  3,  4,  5,  6,  and  7  should  be  sustained,  because  tne  facts  set 
forth  in  said  articles,  even  if  true,  do  not  constitute  "high  crimes  and 
misdemeanors"  as  defined  in  Article  II,  section  4,  of  the  Constitution 
of  the  United  States. 

,  Anthony  Higgins, 

John  M.  Thurston, 

Counad  for  Respondent. 

APPENDIX. 

The  OonsUtuHon  of  the  United  States  and  the  State  constituHora — Impeachment  prmnsiom. 

United  States  Constitdtion. 

Article  JI,  section  4: 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or 
other  high  crimes  and  misdemeanors. 
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Article  I,  section  3: 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
office  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under 
the  United  States,  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment,  and  punishment,  according  to  law* 

Thb  Thirteen  Original  States. 

new  hampshire. 

Constitution  of  1784,  article  1,  part  2: 

The  senate  shall  be  a  court  ^ith  full  power  and  authority  to  hear  and  determine 
all  impeachments  made  by  the  house  of  representatives  a^inst  any  officer  or  officers 
of  the  State  for  misconduct  or  maladministration  in  their  offices.  But  previous  to 
the  trial  of  any  such  impeachment  the  member  of  the  senate  shall  respectively  be 
sworn  truly  and  impartially  to  try  and  determine  the  charge  in  question  according  to 
evidence.  Their  judgment,  however,  shall  not  extend  further  than  removal  from 
office,  disqualification  to  hold  or  enjoy  any  place  of  honor,  trust,  or  profit  under  the 
State;  but  the  party  so  convicted  shall  nevertheless  be  liable  to  indictment,  trial, 
judgment,  and  punishment  according  to  laws  of  the  land.  (Charters  and  Constitu- 
tions, Ben:  Perley  Poore,  1286.) 

Judiciary  jwwer: 

All  judicial  officers  dul^  appointed,  commissioned,  and  sworn  shall  hold  their 
offices  during  good  behavior,  excepting  those  concerning  whom  there  is  a  different 
provision  m^e  in  this  constitution:  ^ovided,  nei'^rtheleMy  The  president,  with  con- 
sent of  counsel,  may  remove  them  upon  the  address  of  both  houses  of  the  legislature. 
(Charters  and  Constitutions,  1290. ) 

MASSACHUSETTS. 

Constitution  of  1780,  Chapter  I,  section  2: 

Art.  VIII.  The  senate  shall  be  a  court  with  full  authority  to  hear  and  determine 
all  impeachments  made  by  the  house  of  representatives  against  any  officer  or  ofiicers 
of  the  Commonwealth  for  misconduct  and  maladministration  in  their  offices;  but 
previous  to  the  trial  of  every  impeachment  the  members  of  the  senate  shall  respec- 
tively be  sworn  truly  and  impartially  to  try  and  determine  the  charge  in  question 
according  to  evidence.  Their  judgment,  however,  shall  not  extend  further  than  to 
removal  from  office  and  disqualification  to  hold  or  enjoy  any  place  of  honor,  trust, 
or  profit  under  this  Commonwealth;  but  the  party  so  convicted  shall  be,  nevertheless, 
liable  to  indictment,  trial,  judgment,  and  punishment  according  to  the  laws  of  the 
land.     (Charters  and  Constitutions,  963. ) 

Chapter  III,  **  Judiciary  power: " 

Article  I.  *  *  *  All  judicial  officers,  duly  appointed,  commissioned,  and 
sworn,  shall  hold  their  offices  during  good  behavior,  excepting  such  concerning  whom 
there  is  different  provisioa  made  in  this  constitution:  Provided j  nevertheless^  The  gov- 
ernor, with  consent  of  the  council,  may  remove  them  upon  the  address  of  both 
houses  of  the  legislature.     (Charters  and  Constitutions,  968. ) 

RHODE  ISLAND. 

Coustitutaon  of  1842,  Article  X: 

Sec.  4.  The  judges  of  the  supreme  court  shall  be  elected  by  the  two  houses  in 
grand  committee.  Each  judge  shall  hold  his  office  until  his  place  shall  be  declared 
vacant  by  a  resolution  of  the  general  assembly  to  that  effect;  which  resolution  shall 
be  voted  for  by  a  majority  of  all  members  elected  to  the  house  in  which  it  may  origi- 
nate, and  be  concurred  in  by  the  same  majority  of  the  other  house.  Such  resolution 
shall  not  be  entertained  at  any  other  than  the  annual  session  for  the  election  of  pub- 
lic officers;  and  in  default  of  the  passage  thereof  at  said  session  the  judge  shall  hold 
his  place  as  is  herein  provided.  But  a  judge  of  any  court  shall  be  removed  from 
office  if,  upon  impeachment,  he  shall  be  found  guilty  of  any  official  misdemeanor. 
(Charters  and  Constitutions,  1611,  1612.) 

Constitution  of  1842,  Article  XI: 

Sec.  3.  The  governor  and  all  other  executive  and  judicial  officers  shall  be  liable  to 
imp^u^ment,  but  judgment  in  such  cases  shall  not  extend  further  than  to  remova' 
from  office.  The  person  convicted  shall,  nevertheless,  be  liable  to  indictment,  trial, 
and  punishment  according  to  law.     (Page  1612. ) 
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OONNBCriCDT. 

Constitution  of  1818,  Article  V: 

Sec.  3.  *  *  *  The  judges  of  the  supreme  court  and  of  the  superior  court  shall 
hold  their  offices  during  good  behavior,  out  may  be  removed  by  impeachment,  and 
the  governor  shall  also  remove  them  on  the  address  of  two-thiras  of  the  members  of 
each  house  of  the  general  assembly.     (Page  263. ) 

Article  IX: 

Sbc.  3.  The  governor  and  all  other  executive  and  judicial  officers  shall  be  liable  to 
impeachment,  out  judgment  in  such  cases  shall  not  extend  further  than  to  removal 
from  office  and  disqualifications  to  hold  any  office  of  Honor,  trust,  or  profit  under 
this  State.  The  party  convicted  shall,  nevertheless,  be  liable  and  subject  to  indict- 
ment, trial,  and  punishment  according  to  law.     (Page  265.) 

NSW  YORK. 

Constitution  of  1777,  Paragraph  XXXII: 

And  this  convention  doth  further,  in  the  name  and  by  the  authority  of  the  good 
people  of  this  State,  ordain,  determine,  and-  declare  that  a  court  shall  be  instituted 
for  the  trial  of  impeachments  and  the  correction  of  errors,  under  the  regulations, 
which  shall  be  established  by  the  legislature.     (Page  1337. ) 

Chapter  XXXIII: 

That  the  power  of  impeaching  all  officers  of  the  State  for  mal  and  corrupt  conduct 
in  their  respective  offices  be  vested  in  the  representatives  of  the  people  in  assembly: 
but  that  it  shall  always  be  necessary  that  two-third  parts  of  the  members  present  shall 
consent  to  and  agree  in  such  impeachment.  That  previous  to  the  tnal  of  every 
impeachment  the  members  of  the  said  court  shall,  respectively,  be  sworn  truly  and 
impartially  to  try  and  determine  the  charge  in  (question  according  to  evidence  and 
that  no  judgment  of  the  said  court  shall  he  valid  unless  it  be  absented  to  by  two- 
third  parts  of  the  members  then  present;  nor  shall  it  extend  further  than  to  removal 
from  ofBce  and  disqualification  to  hold  or  enjoy  any  place  of  honor,  trust,  or  profit 
under  this  State.  But  the  party  so  convicted  shall  be,  nevertheless,  liable  and  sub- 
ject to  indictment,  trial,  judgment,  and  punishment  according  to  the  laws  of  the 
land.     (Page  1337.) 

Chapter  XXXIV: 

And  it  is  further  ordained,  That  in  every  trial  on  impeachment,  or  indictment  for 
crimes  or  misdemeanors,  the  party  impeached  or  indicted  shall  be  allowed  counsel, 
as  in  civil  actions.     (Page  1337. ) 

Constitution  of  1821,  Article  V: 

Sec.  1.  The  court  for  the  trial  of  impeachments,  and  the  correction  of  errors,  shall 
consist  of  the  president  of  the  senate,  the  senators,  the  chancellor,  and  the  justices  of 
the  supreme  court,  or  the  major  part  of  them.     (^Page  1346.) 

Sec.  2.  The  assembly  shall  have  the  power  of  impeaching  all  civil  officers  of  this 
State  for  mal  and  corrupt  conduct  in  office,  and  for  nigh  crimes  and  misdemeanors; 
but  a  majority  of  all  the  members  elected  shall  concur  in  an  impeachment. 

No  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present.  Judgment,  in  case  of  impeachment,  shall  not  extend  further  than  the 
removal  from  office  and  the  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit  under  this  State,  but  the  party  convicted  shall  be  liable  to  indictment 
and  punishment  according  to  law. 

Constitution  of  1846,  Artic'e  VI:  • 

Sfic.  1.  The  assembly  shall  have  the  power  of  impeachment  by  the  vote  of  the 
majority  of  all  the  members  elected.  The  court  for  the' trial  of  impeachments  shall 
be  composed  of  the  president  of  the  senate,  the  senators,  or  a  major  part  of  them, 
and  the  judges  of  the  court  of  appeals,  or  the  major  part  of  them.  *  *  *  No  per- 
son shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members  pres- 
ent Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  or  removal  from  office  and  disqualification  to  hold  and  enjoy  anj  office 
of  honor,  trust,  or  profit  under  this  State;  out  the  party  impeached  shall  be  liable  to 
indictment  and  punishment  according  to  law.     (Page  1358.) 

Sec.  XI. 'Justices  of  the  supreme  court  and  judges  of  the  court  of  appeals  may  be 
removed  by  concurrent  resolution  of  both  houses  of  the  legislature,  if  two-thiras  of 
all  the  members  elected  to  the  assembly  and  a  majority  of  all  the  members  elected 
to  the  senate  concur  therein.  All  judicial  officers,  except  those  mentioned  in  this 
section,  and  except  justices  of  the  peace  and  the  judges  and  justices  of  inferior  courts 
not  of  record,  may  he  removed  by  tne  senate  on  the  recommendation  of  the  governor, 
but  no  removals  shall  be  made  by  virtue  of  this  section  unless  the  cause  thereof  be 
entered  on  the  journals,  nor  unless  the  party  complained  of  shall  have  been  served 
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with  a  cop^  of  the  complaint  against  him  and  shall  have  had  an  opportunity  of  heins 
heard  in  niB  defense.    On  the  question  of  removal  the  ayes  and  noes  shall  be  entereu 
on  the  journal.     (Page  1359. ) 
Article  VI: 

Amendments  to  constitution  of  1846.     (Page  1368.) 
Sec.  1.  [Same  as  section  1  of  constitution  of  1846.]     (Page  1358.) 

NEW  JBBSEY. 

Constitution  of  1776,  Paragraph  XII: 

Provided  ahvaySy  That  the  said  ofQcers.  severally,  shall  be  capable  of  being  reim- 
pointed,  at  the  end  of  the  terms  severally  before  limited;  and  that  any  of  the  said  offi- 
cers shall  be  liable  to  be  dismissed,  when  adjudged  guilty  of  misbehavior,  by  the 
council,  on  an  impeachment  of  the  assembly.     (Page  1312.) 

Constitution  of  1844,  Article  VI,  **  Judiciary:" 

Sbc.  3.  The  house  of  assembly  shall  have  the  sole  power  of  impeaching,  by  a  vote 
of  a  majority  of  all  the  members;  and  all  impeachments  shall  be  tried  by  the  senate; 
the  members  when  sitting  for  that  purpose  to  be  on  oath  or  affirmation  ''truly  and 
impartially  to  try  and  determine  the  charge  in  question  according  to  evidence ;*'  and 
no  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  all  the  mem- 
bers of  the  senate. 

2.  Any  judicial  officer  impeached  shall  be  suspended  from  exercising  his  office 
until  his  aicquittal. 

3.  Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to  removal 
from  office  and  to  disqualification  to  hold  and  enjoy  any  office  of  honor,  profit,  or 
trust  under  this  State;  but  the  party  convicted  shall  nevertheless  be  liable  to  indict- 
ment, trial,  and  punishment  according  to  law.     (Pages  I320-132I.) 

PENNSYLVANIA. 

Constitution  of  1776: 

Sbc.  20.  The  president,  and  in  his  absence  the  vice-president,  with  the  council, 
five  of  whom  shall  be  a  quorum,  shall  have  power  to  appoint  and  commissionate 
judges,    *    *    *    . 

Sec.  22.  Every  officer  of  State,  whether  judicial  or  executive,  shall  be  liable  to  be 
impeached  by  the  general  assembly,  either  when  in  office  or  after  his  resignation  or 
removal  for  maladministration.  All  impeachments  shall  be  before  the  president  or 
vice-president  and  council,  who  shall  hear  and  determine  the  same. 

Sec.  23.  The  judges  of  the  supreme  court  of  judicature  shall  have  fixed  salaries, 
be  commissioned  for  seven  years  only,  though  capable  of  reappointment  at  the  end 
of  that  term,  but  removable  for  misbehavior  at  any  time  by  the  general  assembly; 
*    *    *.     (Page  1545.) 

Constitution  of  1790,  Article  IV: 

Sec.  3.  The  governor,  and  all  other  dvil  officers  under  this  Commonwealth,  shall 
be  liable  to  impeachment  for  any  misdemeanor  in  office.  But  judgment  in  such 
cases  shall  not  extend  further  than  to  removal  from  office  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  this  Commonwealth.  The  party,  whether 
convicted  or  acquitted,  shall  nevertheless  be  liable  to  indictment,  trial,  judgment, 
and  punishment  according  to  law.     (Page  1552. ) 

Article  V:  • 

Sec.  2.  The  judges  of  the  supreme  court  and  of  the  several  courts  of  common  pleas 
shall  hold  their  offices  during  good  behavior.  But  for  any  reasonable  caxtbe,  which 
SHALL  NOT  BE  SUFFICIENT  OBOUND  OF  iif PEACHHBNT,  the  govcmor  may  removc  any  of 
them  on  the  address  of  two-thirds  of  each  branch  of  the  legislature. 

Constitution  of  1838,  Article  IV: 

SEa  3.  The  governor  and  all  other  civil  officers  under  this  Commonwealth  shall 
be  liable  to  impeachment  for  any  misdemeanor  in  office,  but  judgment  in  such  cases 
shall  not  extend  further  than  to  removal  from  office  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  Commonwealth.  The  party,  whether 
convicted  or  acquitted,  shall,  nevertheless,  be  liable  to  indictment,  tri^Cl,  judgment, 
and  punishment  according  to  law.     (Page  1561. ) 

Article  V: 

Sec.  2.  The  judges  of  the  supreme  court  shall  hold  their  offices  for  the  term  of 
fifteen  years,  it  they  shall  so  long  behave  themselves  well.  The  president  judges  of 
the  several  courts  of  common  pleas,  and  of  such  other  courts  of  record  as  are  or  shall 
be  established  by  law,  and  all  other  judjres  required  to  be  learned  in  the  law,  shall 
hold  their  offices  for  the  term  of  ten  years,  if  they  shall  so  long  behave  themselves 
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well.  The  associate  judges  of  the  courts  of  common  pleas  shall  hold  their  offices  for 
the  term  of  five  years,  if  they  shall  so  long  behave  tnemselves  well.    Bur  for  any 

BEASONABLB  CAUSE,   WHICH    SHALL  NOT  BE  SUFFICIENT  OBOUND  OF  IMPEACHMENT,   the 

(governor  may  remove  any  of  them  on  the  address  of  two-thirds  of  each  branch  of 
the  legislature. 

Amendments  to  Pennsylvania  constitution  of  1838,  Article  V: 

Sec.  2.  The  judges  of  the  supreme  court  shall  hold  their  offices  for  the  term  of 
fifteen  years,  if  they  shall  so  long  behave  themselves  well,  *  *  *  all  of  whom 
shall  be  commissioned  by  the  governor,  but  fob  any  seasonable  cause,  which 
SHALL  not  be  SUFFICIENT  GBouNDs  OF  IMPEACHMENT,  the  goveiuor  shaJl  remove  any 
of  them  on  the  address  of  two-thirds  of  each  branch  of  the  legislature.     (Page  1668.) 

Article  VI: 

Sfia  3.  The  governor  and  all  other  civil  officers  shall  be  liable  to  impeachment  for 
any  misdemeanor  in  office,  but  jadfi^ment  in  such  cases  shall  not  extend  further  than 
to  removal  from  office  and  disqualification  to  hold  any  office  of  trust  or  i)rofit  under 
this  Clommon wealth;  the  person  accused,  whether  convicted  or  acquitted,  shall 
nevertheless  be  liable  to  indictment,  trial,  judgment,  and  punishment  according  to  law. 

Sec.  4.  All  officers  shall  hold  their  offices  on  the  condition  that  they  behave  them- 
selves well  while  in  office,  and  shall  be  removed  on  conviction  of  misbehavior  in 
office  or  of  any  infamous  crime.  Appointed  officers,  other  than  judges  of  the  courts 
of  record  and  the  superintendent  of  public  instruction,  may  be  removed  at  the  pleas- 
ure of  the  power  by  which  they  shall  have  been  appointed.  All  officers  elected  by 
the  people,  except  governor,  lieutenant-governor,  members  of  the  general  assembly, 
and  judges  of  the  courts  of  record  learned  in  the  law,  shall  be  removed  by  the  gov- 
ernor for  reasonable  cause,  after  due  notice  and  full  hearing,  on  the  addr^  of  two- 
thirds  of  the  senate.     (Page  1582. ) 

DELAWABE. 

CJonstitution  of  1776: 

Abt.  23.  *  *  *  And  all  officers  shall  be  removed  on  conviction  of  misbehavior 
at  common  law,  or  on  impeachment,  or  upon  the  address  of  the  general  assembly. 
(Page  277.) 

Constitution  of  1792,  Article  V: 

Sec.  2.  The  governor,  and  all  other  dvil  officers  under  this  State,  shall  be  liable 
to  impeachment  for  treason,  bribery,  or  any  high  crime  or  misdemeanor  in  office. 
Judgment  in  such  cases  shall  not  extend  further  than  to  removal  from  office,  and 
disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under  this  State;  but  the 
partj  convicted  shall  nevertheless  be  subject  to  indictment,  trial,  judgment,  and 
punishment  according  to  law.     (Page  283. ) 

Article  VI: 

Sec.  2.  The  chancellor  and  the  judges  of  the  supreme  court  of  common  pleas  shall 
hold  their  offices  during  good  behavior;  but  for  any  reasonable  cause  which  shall 
NOT  BE  A  SUFFICIENT  GROUND  FOB  AN  IMPEACHMENT  the  govemor  may,  in  his  discre- 
tion, remove  any  of  them  on  the  address  of  two-thirds  of  aJl  the  members  of  each 
branch  of  the  legislature. 

Constitution  of  1831,  Article  V: 

Sec.  2.  (Page  294.)     [Same  as  section  2,  Article  V,  of  constitution  of  1792,  p.  293.] 

Article  VI: 

Sec.  14.  The  govemor  may,  for  any  reasonable  cause,  in  his  discretion,  remove 
any  of  them  on  the  address  of  two-thirds  of  all  the  members  of  each  branch  of  the 
general  assembly.  In  all  cases  where  the  le^slature  shall  so  address  the  govemor 
the  cause  of  removal  shall  be  entered  on  the  journals  of  each  house.  The  judge 
against  whom  the  legislature  may  be  about  to  proceed  shall  receive  notice  thereof, 
accompanied  with  the  causes  alleged  for  his  removal,  at  least  five  days  before  the 
day  on  which  either  house  of  the  general  assembly  shall  act  thereupon.    (Page  297.) 

MARYLAND. 

Constitution  of  1851,  Article  IV,  '^Judiciary  department:" 

Sec.  4.  Subject  to  removal  for  incompetency,  willful  neglect  of  duty,  or  misbe- 
havior in  office,  on  conviction  in  a  court  of  law,  or  by  the  governor  upon  the  address 
of  the  general  assembly,  two-thirds  of  the  members  of  each  house  concurring  in  such 
address.     (Pages  848-849. ) 

Constitution  of  1864,  Article  IV,  "Judiciary  department,"  part  1: 

Sec.  4,  Any  jud^  shall  be  removed  from  office  by  the  governor  on  conviction,  in 
a  court  of  law,  of  incompetency,  of  wilful  neglect  of  duty,  of  misbehavior  in  office, 
or  any  other  crime;  or  on  impeachment  according  to  this  constitution,  or  the  laws 

S.  Doc.  194,  58-3 26 
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of  the  State;  or  on  the  address  of  the  general  assembly,  two-thirds  of  each  house 
concurring  in  such  address*  and  the  accused  having  been  notified  of  the  charges  against 
him  and  had  opportunity  of  making  his  defense.     (Page  873.) 
Constitution  of  1867,  article  14,  "Judiciary  department,*'  part  1: 
Sec.  4.  (Page  902.)     [Same  as  section  4  of  constitution  of  1864,  set  out  above.] 

VIBGINIA. 

Constitution  of  1776: 

The  governor,  when  he  is  out  of  office,  and  others  offending  against  the  Slate,  either 
by  maladministration,  corruption,  or  other  means,  by  which  Uie  safety  of  the  State 
may  be  endangered,  shall  be  impeachable  by  the  house  of  delegates,  such  impeach- 
ment to  be  prosecuted  by  the  attorney-general  or  such  other  person  or  persons  as  the 
house  may  appoint  in  the  ^neral  court  according  to  the  laws  of  the  land.  If  found 
guilty  he  or  they  shall  be  either  forever  disabled  to  hold  any  office  under  government 
or  be  removed  from  such  office  pro  tempore,  or  subjected  to  such  pains  or  penalties 
as  the  laws  shall  direct. 

If  all,  or  any  of  the  judges  of  the  general  court  should  on  grounds  (to  be  judged 
of  by  the  house  of  delegates)  be  accused  of  any  of  the  crimes  or  offenses  above  men- 
tioned, such  house  of  dele^tes  may,  in  like  manner,  impeach  the  judge  or  judges  so 
accused,  to  be  prosecuted  m  the  court  of  appeals,  and  he  or  they,  if  found  guilty, 
shall  be  punished  in  the  same  manner  as  is  prescribed  in  the  preceding  clause. 
(Page  1912.) 

Constitution  of  1830,  Article  III: 

Sec.  13.  The  governor,  the  judges  of  the  court  of  appeals  and  superior  court,  and 
all  others  offending  against  the  State  either  by  maladministration,  corruption,  n^lect 
of  duty,  or  any  other  high  crime  or  misdemeanor,  shall  be  impeachable  by  the  house 
of  delegates,  such  impeachment  to  be  prosecuted  before  the  senate,  which  shall  have 
the  sole  power  to  try  all  impeachments.  When  sitting  for  that  purf)ose,  the  senate 
shall  be  on  oath  or  affirmation,  and  no  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  present  Judgment,  in  cases  of  impeachment, 
shall  not  extend  further  than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  Commonwealth;  but  the  party 
convictea  shall,  nevertheless,  be  liable  and  subject  to  indictment,  trial,  judgment, 
and  punishment  according  to  law.     (Page  1917.) 

Article  V: 

Sec.  2.  No  law  abolishing  any  court  shall  be  construed  to  deprive  a  judge  thereof 
of  his  office  unless  two-thirds  of  the  members  of  each  house  present  concur  in  the 
passing  thereof;  but  the  legislature  may  assign  other  judicial  duties  to  the  judges  of 
courts  abolished  by  any  law  enacted  by  less  than  two-thirds  of  the  members  ofeach 
house  present.     (Page  1918. ) 

Constitution  of  1830,  Article  V: 

Sec.  4.  The  judges  of  the  supreme  court  of  appeals  and  of  the  superior  courts  shall 
be  elected  by  the  joint  vote  of  both  houses  of  the  general  assembly.     (Page  1919.) 

Sec.  6.  Judges  may  be  removed  from  office  by  a  concurrent  vote  of  both  houses  of 
the  general  assembly;  but  two- thirds  of  the  members  present  must  concur  in  such 
vote,  and  the  cause  of  removal  shall  be  entered  on  the  journals  of  each.  The  judge 
against  whom  the  legislature  may  be  about  to  proceed  shall  receive  notice  thereof, 
accompanied  with  a  copy  of  the  causes  alleged  for  his  removal,  at  least  twenty  days 
before  the  day  on  which  either  house  of  the  general  assembly  shall  act  thereupon. 

Constitution  of  1850,  Article  IV: 

Sec.  18.  The  governor,  lieutenant-governor,  judges,  and  all  others  offending 
against  the  State  by  maladministration,  corruption,  neglect  of  duty,  or  other  high 
crime  or  misdemeanor  shall  be  impeachable  by  the  house  of  delegates  and  be  pros- 
ecuted before  the  senate,  which  shall  have  the  sole  power  to  try  impeachments. 
When  sitting  for  that  purpose  they  shall  be  on  oath  or  affirmation,  and  no  person 
shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 
Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to  removal  from 
office  and  disqualification  to  hold  and  enjoy  anv  office  of  honor,  trust,  or  profit 
under  tiie  Commonwealth;  but  the  party  convicted  shall  nevertheless  be  subject  to 
indictment,  trial,  judgment,  and  punishment  according  to  law.  The  senate  may  sit 
during  the  recess  of  the  general  assembly  for  the  trial  of  impeachments.  (Page 
1928. ) 

Article  VI: 

Sec.  17.  Judges  may  be  removed  from  office  by  a  concurrent  vote  of  both  houses 
of  the  general  assembly,  but  a  majority  of  all  the  members  elected  to  each  house  must 
concui'  in  such  vote,  ana  the  cause  of  removal  shall  be  entered  on  the  journal  of  each 
House.    The  judge  against  whom  the  general  assembly  may  be  about  to  proceed  shall 
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receive  notice  thereof,  accompanied  by  a  copy  of  the  causes  alleged  for  his  removal, 
at  least  twenty  days  before  the  day  on  which  either  house  of  the  general  assembly 
shall  act  thereupon.     (Page  1934. ) 

Constitution,  1864,  Article  IV: 

Sec.  18.  (Page  1943.)  [Same  as  section  18,  constitution  of  1850,  Article  IV,  page 
1928.] 

Article  VI: 

Sec.  16.  (Page  1949.)  [Same  as  section  17,  constitution  of  1850,  Article  VI,  page 
1934.] 

Constitution  of  1870,  Article  V: 

Sbc.  16.  (Page  1962.)  [Same  as  section  '.8,  constitution  of  1850,  Article  IV,  page 
1928. 1 

Constitution  of  1870,  Article  VI: 

Sbc.  23.  Judges  shall  be  removed  from  office  by  a  concurrent  vote  of  both  houses 
of  the  general  assembly,  but  a  majority  of  all  the  members  elected  to  each  house 
must  concur  in  such  vote,  and  the  cause  of  removal  shall  be  entered  on  the  journsd 
of  each  house.  The  judge  against  whom  the  general  assembly  may  be  about  to  pro- 
ceed shall  have  notice  thereof,  accompanied  by  a  cop^  of  the  causes  alleged  for  his 
removal,  at  least  twenty  days  before  the  day  on  wnich  either  house  of  the  general 
assembly  shall  act  thereon.     (Page  1966.) 

NOBTH  CAROLINA. 

Constitution  of  1776: 

Xin.  That  the  general  assembly  shall,  by  joint  ballot  of  both  houses,  appoint 
judges  of  the  supreme  courts  of  law  and  ^uity,  judges  of  admiralty,  and  attorney- 
general,  who  shall  be  commissioned  by  the  governor,  and  hold  offices  during  good 
behavior. 

XXIII.  That  the  governor  and  other  officers  offending  against  the  State  by  violat- 
ing any  part  of  this  constitution,  maladministration,  or  corruption  may  be  prose- 
cuted, on  the  impeachment  of  the  general  assembly  or  presentment  of  the  grand  jury 
of  any  court  of  supreme  jurisdiction  in  this  State.     (Page  1412. ) 

Amendments  to  constitution  of  1776,  ratified  in  1835,  Article  III: 

Sbc.  1.  The  governor,  juderes  of  the  supreme  court,  and  judges  of.  the  superior 
courts,  and  all  other  officers  of  this  State  (except  justices  of  the  police  and  militia 
officers),  may  be  impeached  for  willfully  violating  any  article  of  the  constitution, 
maladministration,  or  corruption. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  remove  from 
office  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under 
this  State;  but  the  party  convicted  may  nevertheless  be  liable  to  indictment,  trial, 
judgment,  and  punishment  according  to  law.     (P^e  1417. ) 

Sbc.  3.  Upon  the  conviction  of  any  justice  of  the  peace  of  any  infamous  crime,  or 
of  corruption  and  malpractice  in  office,  the  commission  of  such  justice  shall  be  thereby 
vacated,  and  he  shall  be  forever  disqualified  from  holding  such  appointment. 

Constitution  of  1868,  Article  IV: 

Sbc.  4.  The  judicial  power  of  the  State  shall  be  vested  in  the  court  for  the  trial  of 
impeachments,  a  supreme  court,  a  superior  court,  courts  of  justices  of  the  peace,  and 
especial  courts.     (Page  1426.) 

Sbc.  5.  The  court  for  the  trial  of  impeachments  shall  be  the  senate.  A  majority  of 
the  members  shall  be  necessary  to  a  quorum,  and  the  judgment  shall  not  extend 
beyond  removal  and  disqualificatfon  to  hold  office  in  this  State,  but  the  party  shall 
be  liable  to  indictment  and  punishment  according  to  law. 

Sbc.  6.  The  house  of  representatives  solely  shall  have  the  power  of  impeaching. 
No  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  senators 
present.    When  the  governor  is  impeached  the  chief  justice  shall  preside. 

Amended  constitution  of  1876,  Article  I: 

Sbc.  2.  (Page  1442.)  [Same  as  section  4,  constitution  of  1868,  page  1426,  except 
last  line,  wnich  says  "and  such  other  courts  inferior  to  the  supreme  court  as  may  Be 
established  by  law."] 

Sections  3  and  4,  same  as  sections  5  and  6  of  constitution  of  1868,  page  1426. 

Constitution  of  1876,  Article  IV: 

Sec.  31.  Any  judge  of  the  supreme  court,  or  of  the  superior  courts,  and  the  presid- 
ing officers  of  such  courts  infenor  to  the  supreme  court  as  may  be  established  by  law, 
may  be  removed  from  office  for  mental  or  physical  inability,  upon  a  concurrent  reso- 
lution of  two-thirds  of  both  houses  of  the  general  assembly.  The  judge  or  presiding 
officer  against  whom  the  general  assembly  may  be  about  to  proceed  shall  receive 
notice  thereof,  accompanied  by  a  copv  of  the  causes  alleged  for  his  removal,  at  least 
twenty  days  before  the  day  on  which  either  house  of  the  general  assembly  shall 
act  thereon.     (Page  1444.) 
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SOUTH  CASOLINA. 

Constitation  of  1776,  Paragraph  XX : 

That  all  other  judicial  officers  shall  be  chosen  by  ballot,  jointly  by  the  general 
assembly  and  l^slatlve  council,  and,  except  the  judges  of  the  court  of  chancery,  com- 
missioned by  the  President  and  Commander  in  Chief  during  good  behavior,  but  shall 
be  removed  on  address  of  the  general  assembly  and  legislative  council.     (Page  1610. ) 

Constitution  of  1778,  Para^ph  XXIII : 

That  the  form  of  impeaching  all  officers  of  the  State  for  mal  and  corrupt  conduct 
in  their  respective  offices,  not  amenable  to  any  other  jurisdiction,  be  vested  in  the 
house  of  representatives.  But  that  it  shall  always  be  necessary  that  two-thirds  part 
of  the  members  present  do  consent  to  and  agree  in  such  impeachment.  That  the 
senators,  and  such  of  the  judges  of  this  State  as  are  not  members  of  the  house  of 
representatives,  be  a  court  for  the  trial  of  impeachments  under  such  regulations  as 
the  legislature  shall  establish,  and  that  previous  to  the  trial  of  every  impeachment 
the  members  of  the  said  court  shall  respectively  be  sworn  truly  and  impartially  to 
try  and  determine  the  chaige  in  question  accordmg  to  evidence,  and  no  judgment  of 
the  said  court,  except  judgment  of  acquittal,  shall  be  vaJid  unless  it  shall  be  assented 
to  by  two-thirds  put  of  the  members  then  present,  and  on  every  trial,  as  well  on 
impeachments  as  on  others,  the  party  accused  shall  be  allowed  counsel.    (Page  1624. ) 

Paragraph  VII: 

That  all  other  judicial  officers  shall  be  chosen  by  ballot,  jointly  by  the  senate  and 
house  of  representatives,  and,  except  the  jud^  of  the  court  of  chancery,  commis- 
sioned by  tne  governor  and  commander  in  chief  during  good  behavior,  but  shall  be 
removed  on  address  of  the  senate  and  house  of  representatives. 

Constitution  of  1790,  Article  III: 

Sbc.  1.  The  judicial  power  shall  be  vested  in  such  superior  and  inferior  courts  of 
law  and  equity  as  the  legislature  shall  from  time  to  time  direct  and  establish.  The 
judges  of  each  shall  hold  their  commissions  during  good  behavior.    (Page  1631. ) 

Article  V: 

Sbc.  1.  The  house  of  representatives  shall  have  the  sole  power  of  impeaching,  but 
no  impeachment  shall  be  made  unless  with  the  concurrence  of  two-thirds  of  the 
house  of  representatives.     (Page  1632.) 

Sec.  2.  All  impeachments  shall  be  tried  by  the  senate.  When  sitting  for  that 
purpose  the  senators  shall  be  on  oath  or  affirmation,  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  present. 

Sec.  3.  The  governor,  lieutenant-governor,  and  all  the  civil  officers  shall  be  liable 
to  impeachment  for  any  misbehavior  in  office;  but  judgment  in  such  cases  shall  not 
extend  further  than  to  a  removal  from  office  and  a  disqualification  to  hold  any  office 
of  honor,  trust,  or  profit  under  this  State.  The  party  convicted  shall,  nevertheless, 
be  liable  to  indictment,  trial,  judgment,  and  punishment  according  to  law. 

Article  VI: 

Sec.  1.  The  judges  of  the  superior  courts  shall  be  elected  by  the  joint  ballot  of 
both  houses  in  the  house  of  representatives.  ' 

Constitution  of  1828;  ratified,  1828. 

That  the  third  section  of  the  fifth  article  of  the  constitution  of  this  State  shall  be 
altered  to  read  as  follows,  viz: 

''Sec.  3.  The  governor,  lieutenantr^ovemor,  and  all  civil  officers  shall  be  liable  to 
impeachment  for  high  crimes  and  misdemeanors,  for  any  njisbehavior  in  office,  for 
corruption  in  procuring  office,  or  for  any  act  which  shall  degrade  their  official  char- 
acter. But  judgment  in  such  cases  shall  not  extend  further  than  to  removal  from 
office  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under  this 
State.  The  party  convicted  shall,  nevertheless,  be  liable  to  indictment,  trial,  judg- 
ment, and  punishment  according  to  law."     (Page  1636. ) 

Sec.  4.  All  civil  officers  whose  authority  is  limited  to  a  single  election  district,  a 
single  judicial  district,  or  part  of  either,  shall  be  appointed,  hold  their  office,  be 
removed  from  office,  and  in  addition  to  liability  to  impeachment  may  be  punished 
for  offidal  misconduct  in  such  manner  as  the  legislature  previous  to  their  appoint- 
ment may  provide. 

Seo.  5.  Ii  any  civil  officer  shall  become  disabled  from  discharging  the  duties  of  his 
office  bv  reason  of  any  permanent  bodily  or  mental  infirmity,  his  office  may  be 
declared  to  be  vacant  by  a  joint  resolution,  agreed  to  by  two-thirds  of  the  wnole 
representation  in  each  branch  of  the  legislature:  Provided,  That  such  resolution  shall 
contain  the  grounds  for  the  proposed  removal,  and  before  it  shall  pass  either  house  a 
copy  of  it  shall  be  served  on  the  officer  and  a  hearing  be  allowed  him. 

Constitution  of  1865,  Article  III: 
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Sbc.  1.  The  judicial  power  shall  he  vested  in  such  superior  and  inferior  courts  of 
law  and  equity  as  the  general  assemhly  shall  from  time  to  time  direct  and  establish. 
The  judges  of  the  superior  courts  shall  be  elected  by  the  general  assembly;  shall 
hold  their  offices  during  good  behavior.     (Pages  1641-1642. ) 

Article  VI: 


Sec.  2. 


Same  as  section  2,  of  constitution  of  1790,  p.  1632.] 


Sec.  3.    |Same  as  section  3,  constitution  of  1828,  p.  1636.] 


»EC.  4.  [isame  as  section  4,  constitution  ot  xozHj  p.  io9o,  except  m  two  last  imes, 
which  read  **as  the  general  assembly  previous  to  their  appointment  may  provide."] 

Sec.  5.  [Page  1462.1     [Same  as  section  5,  constitution  of  1828,  p.  1636.  J 

Constitution  of  1868,  Article  IV,  ''Judicial  department:" 

Sbc.  2.  The  supreme  court  shall  consist  of  a  chief  justice  and  two  associate  justices, 
any  two  of  whom  shall  constitute  a  quorum.  They  shall  be  elected  by  a  joint  vote 
of  the  general  assembly  for  the  term  of  six  years.     [Page  1654.] 

Artide  VII,  "Impeachments:" 

Sec.  3.  The  TOvemor  and  all  other  executive  and  judicial  officers  shall  be  liable  to 
impeachment,  but  judgment  in  such  case  shall  not  extend  further  than  removal  from 
office.  The  persons  convicted  shall,  nevertheless,  be  liable  to  indictment,  trial,  and 
punishment  according  to  law.     (Pages  1657-1658.) 

Sec.  4.  For  any  wilful  neglect  of  duty  or  other  reasonable  cause,  which  shall 
NOT  BE  sufficient  GROUND  OF  IMPEACHMENT,  THE  GOVERNOR  shall  removo  any  cxecu- 
tive  or  judicial  officer  on  the  address  of  two-thirds  of  each  house  of  the  general 
assembly:  Frovidedy  That  the  cause  or  causes  for  which  said  removal  may  be  required 
shall  be  stated  at  length  in  such  address  and  entered  on  the  journals  of  each  house: 
And  provided  further.  That  the  officer  intended  to  be  removed  shall  be  notified  of 
such  cause  or  causes  and  shall  be  admitted  to  a  hearing  in  his  own  defense  before  any 
vote  for  such  address,  and  in  all  cases  the  votes  shall  be  taken  by  yeas  and  nays  and 
be  entered  on  the  journals  of  each  house,  respectively. 

GEORGIA. 

Constitution  of  1798,  Article  III: 

Section  1.  The  judges  of  the  superior  court  shall  be  elected  for  the  term  of  three 
years,  removable  bjr  the  governor  on  the  address  of  two-thirds  of  both  houses  for 
that  purpose,  or  by  impeachment  and  conviction  thereon.     (Page  393. ) 

Sbc.  4.  Justices  of  the  inferior  courts  shall  be  appointed  oy  the  general  assembly 
and  be  commissioned  bv  the  governor,  and  shall  hold  their  commissions  during  sood 
behavior  or  as  long  as  they  respectively  reside  in  the  county  for  which  they  shsll  be 
appointed,  unless  removed  by  sentence  on  impeachment,  or  by  the  governor  on  the 
address  of  two-thirds  of  each  branch  of  the  general  assembly. 

Constition  of  1835,  Article  III: 

Section  1.  The  supreme  court  shall  consist  of  three  judges,  who  shall  be  elected 
by  the  legislature  for  such  term  of  years  as  shall  be  prescrimd  by  law,  and  shall  con* 
tinue  in  office  until  their  successors  shall  be  elected  and  qualified;  removable  by  the 
governor  on  the  address  of  two-thirds  of  both  branches  of  the  general  assembly  for 
mat  purpose,  or  by  impeachment  and  conviction  thereon.  *  ♦  *  The  judges  of 
the  superior  court  shall  be  elected  for  the  term  of  four  years,  and  shall  continue  in 
office  until  their  successors  shall  be  elected  and  qualified;  removable  by  the  governor 
on  the  address  of  two-thirds  of  both  branches  of  the  general  assembly  for  that  pur- 
pose, or  by  impeachment  and  conviction  thereon,     (rage  399. ) 

Constitution  of  1865,  Article  IV: 

Section  1.  The  supreme  court  shall  consist  of  three  judges,  who  shall  be  elected 
by  the  general  assembi v  for  such .  term  of  years,  not  less  than  six,  as  shall  be  pre- 
scribed by  law,  and  shall  continue  in  office  until  their  successors  shall  be  elected  and 
Qualified;  removable  by  the  governor  on  the  address  of  two- thirds  of  each  branch  of 
the  general  assembly  or  by  impeachment  and  conviction  thereon.     (Pp.  408-409.) 

Sec.  2.  The  judges  of  the  superior  courts  removable  by  the  governor  on  the  address 
of  two-thirds  of  each  branch  of  the  general  assembly  or  by  impeachment  and  con- 
viction thereon. 

Constitution  of  1868,  Article  III: 

Sbc.  2.  The  senate  shall  have  the  sole  power  to  try  impeachments.  When  sitting 
for  that  purpose  the  members  shall  be  on  oath  or  affirmation,  and  shall  be  presided 
over  by  one  of  the  judges  of  the  supreme  court,  selected  for  that  purpose  by  a  viva 
voce  vote  of  the  senate;  and  no  person  shall  be  convicted  without  tne  concurrence  of 
two-thirds  of  the  members  present  Judgments  in  cases  of  impeachments  shall  not 
extend  further  than  removals  from  office  and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  within  this  State;  but  the  party  convicted  shall,  never- 
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tbeleee,  be  liable  and  subject  to  indictment,  trial,  judgment,  and  punishment  accord- 
ing to  law.     (P.  416. ) 

Constitution  of  1868,  Article  V: 

Sbc.  9.  The  judges  of  the  supreme  and  superior  court,  the  attomev-general,  solici- 
tors-general, and  the  district  judges  and  attorneys  shall  be  appointed  by  the  governor, 
with  the  advice  and  consent  of  the  senate,  and  shall  be  removable  by  the  governor 
on  the  address  of  two-thirds  of  each  branch  of  the  general  assembly,  or  by  impeach- 
ment and  conviction  thereon.     (Page  421. ) 

States  Admitted  After  the  Original  Thirteen. 

ALABAMA. 

Constitution  of  1819,  Article  V,  **  Judiciary  department:" 

Sec.  12.  Chancellors,  judges  of  the  supreme  court  (judges  of  the  circuit  courts  and 
judges  of  the  inferior  courts) ,  shall  be  elected  by  joint  vote  of  both  houses  of  the 
general  assembly.     (Page  40.) 

Sec.  13.  The  judges  of  the  several  courts  in  this  State  shall  hold  their  officer  during 
good  behavior;  and  for  willful  neglect  of  duty,  or  other  reasonable  cause,  which  shall 
NOT  BE  sufficient  GROUND  FOR  IMPEACHMENT,  the  govcmor  shall  rcmovc  any  of  them, 
on  the  address  of  two-thirds  of  each  house  of  the  general  assembly:  Providedy  how- 
ever y  That  the  cause  or  causes  for  which  such  removafshall  be  required  shall  be  stated 
at  length  in  such  address  and  entered  on  the  journal  of  each  house:  And  provided 
furiheTj  That  the  cause  or  causes  shall  be  notified  to  the  judge  so  intended  to  be 
removed,  and  he  shall  be  admitted  to  a  hearing  in  his  own  defense,  before  any  vote 
for  such  address  shall  pass;  and  in  all  such  cases  the  vote  shall  be  taken  by  yeas  and 
nays  and  entered  on  the  journals  of  each  house,  respectively. 

Impeachments. — Sec  3.  The  governor  and  all  civil  officers  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office,  but  judgment  in  such  cases  shall  not  extend  fur- 
ther than  removal  from  office  and  to  disquallHcation  to  hold  any  office  of  honor,  trust, 
or  profit  under  the  State;  but  the  party  convicted  shall,  nevertheless,  be  liable  and 
subject  to  indictment,  trial,  and  punishment  according  to  law. 

Constitution  of  1865,  Article  VI,  "Judicial  department:" 

*  *  *  for  any  willful  neglect  of  duty,  or  any  other  reasonable  cause,  which  shall 
not  be  a  sufficient  ground  of  impeachment,  the  governor  shall  remove  any  judge  on 
the  address  of  two-thirds  of  eacn  house  of  the  general  assembly:  Provided,  That  the 
cause  or  causes  for  which  said  removal  may  be  required  shall  be  stated  at  length  in 
such  address  and  entered  on  the  journals  of  each  house:  And  provided  further ,  That 
the  jud^  intended  to  be  removed  shall  be  notified  of  such  cause  or  causes,  and  shall 
be  admitted  to  a  hearing  in  his  own  defense,  before  any  vote  for  such  address;  and 
in  ail  such  cases  the  vote  shall  be  taken  by  yeas  and  nays  and  be  entered  on  the 
journals  of  each  house,  respectively.     (Page  58.) 

Article  VII: 

Sec.  7.  All  civil  officers  of  the  State,  whether  elected  by  the  people  or  by  the  gen- 
eral assembly  or  appointed  by  the  governor,  shall  be  liable  to  impeachment  for  any 
misdemeanor  in  office;  but  judgment  in  such  cases  shall  not  extend  further  tlian 
removal  from  office  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit 
under  the  State;  but  the  party  convicted  shall,  nevertheless,  be  liable  and  subject  to 
indictment,  trial,  and  punishment  according  to  law.     (Page  59.) 

Constitution  of  1867,  Article  IV: 

Sec.  23.  All  State  officers  may  be  impeached  for  any  misdemeanor  in  office,  but 

i'udgment  shall  not  extend  further  than  removal  from  office  and  disqualification  to 
lold  office  under  the  authority  of  this  State.    The  party  impeached,  whether  con- 
victed or  no,  shall  be  liable  to  indictment,  trial,  and  judgment  according  to  law. 
(Page  65.) 
Constitution  of  1867,  Article  VI: 
Sec.  12.    *    *    *    For  any  willful  neglect  of  duty,  or  any  other  reasonable  cause 

WHICH    SHALL   NOT    BE    A  SUFFICIENT  GROUND    OF    IMPEACHMENT,  the    gOVCmor    shall 

remove  any  judge  on  the  address  of  two-thirds  of  each  house  of  the  general  assembly: 
Prcvidedj  That  the  cause  or  causes  for  which  said  removal  may  be  required  shall  Be 
stated  at  length  in  such  address  and  entered  on  the  journals  oi  each  house:  And  pro^ 
vided  further.  That  the  judge  intended  to  be  removed  shall  be  notified  of  such  cause 
or  causes,  and  shall  be  admitted  to  a  hearing  in  his  own  defense  before  any  vote  for 
such  address;  and  in  all  such  cases  the  vote  shall  be  taken  by  yeas  and  nays  and  be 
entered  on  the  journal  of  each  house,  respectively.     (Page  68.) 

Constitution  of  1875,  Article  VIL,  ** Impeachment:" 

Sec.  1.  The  governor,  secretary  of  state,  auditor,  treasurer,  attorney-general,  super- 
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intendent  of  education,  and  judges  of  the  supreme  court  may  be  removed  from  office 
for  willful  neglect  of  duty,  corruption  in  office,  habitual  drunkenness,  incompetency, 
or  any  offense  involving  moral  turpitude  while  in  office,  or  committed  under  color 
thereof  or  connected  therewith,  by  the  senate  sitting  as  a  court  for  that  purpose, 
under  oath  or  affirmation,  on  articles  or  charges  preferred  by  the  house  of  represen- 
tatives.    (Page  89.) 

Sec.  2.  The  chancellors,  judges  of  the  circuit  courts,  judges  of  the  probate  courts, 
solicitors  of  the  circuits,  and  judges  of  inferior  courts  from  which  an  appeal  may  be 
taken  directly  to  the  supreme  court,  mav  be  remove^  from  office  for  any  of  the  causes 
specified  in  the  preceding  section,  by  the  supreme  court,  under  such  regulations  as 
may  be  prescribed  by  law. 

ABKANSA& 

Constitiition  of  1836,  Article  IV: 

Sec.  26.  The  governor,  secretary  of  state,  auditor,  treasurer,  and  all  the  jnd^ 
of  the  supreme,  circuit,  and  infenor  courts  of  law  and  equity,  and  the  prosecuting 
attorne3rs  for  the  State  shall  be  liable  to  impeachment  for  any  malpractice  or  misde- 
meanor in  office;  but  judgment  in  such  cases  shall  not  extend  further  than  removal 
from  office  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under 
this  State.  The  party  impeached,  whether  convicted  or  acquitted,  shall  neverthe- 
less be  liable  to  be  indicted,  tried,  and  punished  according  to  law.     (Page  106. ) 

Sec.  27.  *  *  *  and  for  reasonable  causes,  which  shall  not  be  sufficient 
OBOUND  of  impeachment,  the  governor  shall,^  on  the  joint  address  of  two-thirds  of 
each  branch  of  a  legislature,  remove  from  office  the  judges  of  the  supreme  and 
inferior  courts:  Provided^  The  cause  or  causes  of  removal  be  spread  on  the  journals 
and  the  party  charged  be  notified  of  the  same  and  heard  by  himself  and  counsel 
before  the  vote  is  finally  taken  and  decided. 

Constitution  of  1864,  Article  IV: 

Sec.  24.  (Page  125.)     [Same  as  section  26,  constitution  of  1836,  p.  106.] 

Sec.  25.  [Same  as  section  27,  same  constitution,  p.  106.] 

Constitution  of  1868,  Article  VII: 

Sfic.  2.  (Pa^  143.)  The  governor  and  all  other  civil  officers'  under  this  State,  etc. 
[Same  as  section  3,  constitution  Alabama,  1819,  p.  40.] 

Constitution  of  1874,  Article  XV: 

Sec  1.  The  covemor,  and  all  State  officers,  judges  of  the  supreme  and  circuit 
courts,  chancellors,  and  prosecuting  attorneys  shall  be  liable  to  impeachment  for 
high  crimes  and  misdemeanors  and  gross  misconduct  in  office,  but  the  judgment  shall 

g3  no  further  than  removal  from  office  and  disqualification  to  hold  any  office  of 
onor,  trust,  or  profit  under  this  State.    An  impeachment,  whether  successful  or 
not,  shall  be  no  bar  to  an  indictment 

Sec.  8.  The  governor,  upon  the  ioint  address  of  two-thirds  of  all  the  members 
elected  to  each  nouse  of  the  general  assembly,  for  good  cause  may  remove  the  audi- 
tor, treasurer,  secretary  of  state,  attorney-general,  judges  of  the  supreme  and  circuit 
courts,  chancellors,  and  prosecuting  attorneys.     (Page  174.) 

CALIFOSNIA. 

Constitution  of  1849,  Article  IV : 

Sec.  19.  The  governor,  lieutenant-governor,  secretary  of  state,  comptroller,  treas- 
urer, attorney-general,  surveyor-general,  justices  of  the  supreme  court,  and  judges  of 
the  district  courts  shall  be  liable  to  impeachment  for  any  misdemeanor  in  office;  but 
judgment  in  such  cases  shall  extend  only  to  removal  from  office  and  disqualification 
to  hold  any  office  of  honor,  trust,  or  profit  under  the  State;  but  the  party  convicted 
or  acquitted  shall  nevertheless  he  liable  to  indictment,  trial,  and  punishment  accord- 
ing to  law.  All  other  civil  officers  shall  be  tried  for  misdemeanor  in  office  in  such 
manner  as  the  legislature  may  provide.     ( Page  198. ) 

COLORADO. 

Constitution  of  1876,  Article  XIII:  ^ 

Sec.  2.  The  governor  and  other  State  and  judicial  officers,  except  county  judges 
and  justices  of  the  peace,  shall  be  liable  to  impeachment  for  high  crimes  or  misde- 
meanors or  malfeasance  in  office,  but  judgment  in  such  cases  shall  only  extend  to 
removal  from  office  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit 
in  the  State.  The  party,  whether  convicted  or  acquitted,  shall,  nevertheless,  be  liable 
to  prosecution,  trial,  judgment,  and  punishment  according  to  law. 
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Sec.  3.  All  officers  not  liable  to  impeachment  shall  be  subject  to  removal  for  mis- 
conduct or  malfeasance  in  office  in  such  manner  as  may  be  provided  by  law.  {Psfse 
241.) 

FLORIDA. 

Constitution  of  1838,  Article  V: 

8ec.  12.  *  *  *  and  at  the  expiration  of  five  years  the  justices  of  the  supreme 
court  and  the  judges  of  the  circuit  courts  shall  be  elected  for  the  term  of  and  auring 
their  good  behavior,  and  for  willful  neglect  of  duty,  or  other  reasonable  cause,  which 
SHALL  NOT  BE  SUFFICIENT  GBOUND  Fos  IMPEACHMENT,  the  govcmor  shall  remove  anv 
of  them  on  the  address  of  two-thirds  of  each  house  of  the  ^neral  assembly :  Provided, 
however,  That  the  cause  or  causes  shall  be  stated  at  length  m  such  address  and  entered 
on  the  journal  of  each  house:  And  provided  further ,  That  the  cause  or  causes  shall  be 
notified  to  the  judge  so  intended  to  be  removed,  and  he  shall  be  admitted  to  a  hear- 
ing in  his  own  defense  before  any  vote  for  such  address  shall  pass;  and  in  such  cases 
the  vote  shall  be  taken  bv  yeas  and  nays  and  entered  on  the  journals  of  each  house, 
respectively.     (Page  322.") 

Constitution  of  1838,  Article  VI: 

Sec.  22.  (Page  325.)  [Same  as  section  3,  "Impeachments,"  Alabama  constitution 
of  1819. 3 

Constitution  of  1865,  Article  V: 

Sec.  10.  Ihere  shall  be  appointed  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate,  a  chief  justice  and  two  associate  justices  of  the  supreme  court 
of  this  State,  who  shall  reside  in  this  IState  and  hold  their  office  for  a  term  of  six 
years  from  their  appointment  and  confirmation,  unless  sooner  removed  under  the 
provisions  of  this  constitution  for  the  removal  of  judges  by  address  or  impeachment; 
and  for  wilful  neglect  of  duty,  or  other  reasonable  cause,  which  shall  not  be  suf- 
ficient GBOUND  FOB  IMPEACHMENT,  the  govemor  shall  remove  any  of  them  on  the 
address  of  two-thirds  of  the  general  assembly:  Provided,  however.  That  the  cause  or 
causes  shall  be  notified  to  the  judge  so  intended  to  be  removed,  and  he  shall  be 
admitted  to  a  hearing  in  his  own  defense  before  any  vote  for  such  removal  shall  pass, 
and  in  such  case  the  vote  shall  be  taken  by  yeas  and  nays  and  entered  on  the  journal 
of  each  house,  respectively,  and  in  case  of  the  appointment  to  fill  a  vacancy  in  said 
offices  the  person  so  appointed  shall  only  hold  office  for  the  unexpired  term  of  his 
predecessor.     (Page  339. ) 

Article  VI: 

Sec.  18.  (Page  341.)  [Same  as  section  3,  ''Impeachments,"  Alabama  constitution 
of  1819,  p.  40.] 

Constitution  of  1868,  Article  V: 

Sec.  28.  The  governor,  lieuteuant-govemor,  members  of  the  cabinet,  justices  of  the 
supreme  court,  and  judges  of  the  circuit  court  shall  be  liable  to  impeachment  for  any 
misdemeanor  in  office;  but  judgment  in  such  cases  shall  extend  only  to  removal  from 
office  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under  the  State; 
but  the  party  convicted  or  acquitted  shall,  nevertheless,  be  liable  to  indictment,  trial, 
and  punishment  according  to  law.  All  other  officers  who  shall  have  been  appointed 
to  omce  by  the  govemor,  and  by  and  with  the  consent  of  the  senate,  may  be  removed 
from  office  upon  the  recommendation  of  the  governor  and  consent  of  tlie  Senate,  but 
they  shall  nevertheless  be  liable  to  indictment,  trial,  and  punishment  according  to 
law  for  any  misdemeanor  in  office.  All  other  civil  officers  shall  be  tried  for  mi^e- 
meanors  in  office  in  such  manner  as  the  legislature  may  provide.     (Page  351.) 

Article  XVII: 

Sec.  9.  In  addition  to  other  crimes  and  misdemeanors  for  which  an  officer  may  be 
impeached  and  tried  shall  be  included  drunkenness  and  other  dissipations.  Incom- 
petency, malfeasance  in  office,  gambling,  or  anv  conduct  detrimental  to  good  morals 
shall  he  considered  sufficient  cause  for  impeacnment  and  conviction.  Any  officer, 
when  impeached  by  the  assembly,  shall  be  deemed  under  arrest  and  shall  be  dis- 
qualified from  performing  any  of  the  duties  of  his  office  until  acquitted  by  the 
Senate.  But  any  officer  so  impeached  and  in  arrest  may  demand  his  trial  by  the 
Senate  within  ten  days  of  the  aate  of  his  impeachment     (Page  361. ) 

Constitution  of  1868,  Article  IX: 

That  the  following  portion  of  section  9,  Article  XVII,  of  the  constitution  is  hereby 
abrogated: 

"Any  officer  when  impeached  by  the  assembly  shall  be  deemed  under  arrest  and 
shall  be  disqualified  from  performing  any  of  the  duties  of  his  office  until  acquitted  by 
the  senate;  but  any  officer  so  impeached  and  in  arrest  may  demand  his  tjrial  by  the 
senate  within  one  year  from  the  date  of  his  impeachment.''     (Page  365.) 
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IDAHO. 

Constitution  of  1889,  Article  V: 

Saa  3.  The  court  for  the  trial  of  impeachments  shall  he  the  senate.  A  majority 
of  the  memhers  elected  shall  he  necessary  to  a  quorum,  and  the  judgment  shall  not 
extend  hevond  removal  from  and  disoualification  to  hold  office  in  this  State;  but  the 
party  shall  he  liable  to  indictment  ana  punishment  according  to  law.     (Page  469. ) 

Sbc.  4.  The  house  of  representatives  solely  shall  have  the  power  of  impeachment. 
No  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  tne  senators 
elected. 

ILLINOIB. 

Constitution  of  1818,  Article  II: 

Sec.  23.  (Page  441. )  The  governor  and  all  other  civil  officers  under  this  State,  etc. 
[same  as  section  3,  constitution  of  Alabama,  1819,  page  40]. 

Article  IV: 

Sec.  5.  The  judges  of  the  inferior  courts  shall  hold  their  offices  during  good  behav- 
ior,   but    for  ANT  REASONABLE  CAUSE  WHICH   SHALL  NOT  BE  SUFFICIENT  GROUND    FOR 

IMPEACHMENT,  both  the  judges  of  the  supreme  and  inferior  courts  shall  be  removed 
from  office  on  the  address  of  two-thirds  of  each  branch  of  the  general  assembly:  Pro- 
vided ahvayty  That  no  member  of  either  house  of  the  general  assembl  j^  nor  any  person 
connected  with  a  member  by  consanguinity  or  affinity  shall  be  appointed  to  nil  the 
vacancy  occasioned  by  such  removal.     (Page  444.) 

Constitution  of  1848,  Article  II: 

Sec.  28.  The  governor,  and  other  civil  officers  under  this  State,  shall  be  liable  to 
impeachment  for  any  misdemeanor  in  office;  but  judgment  in  such  cases  shall  not 
exceed  further  than  to  removal  from  office  and  disqualincation  to  hold  office  of  honor, 
profit,  or  trust  under  this  State.  The  ^rty,  whether  convicted  or  acquitted,  shall, 
nevertheless,  be  liable  to  indictment,  trial,  judgment,  and  punishment  according  to 
law.     (Page  462.) 

Constitution  of  1848,  Article  V: 

Sec.  12.  For  any  reasouable  cause,  to  be  entered  on  the  journals  of  each  house, 

WHICH  SHALL  NOT  BE   A    SUFFICIENT   GROUND   FOR   IMPEACHMENT,  both    jUSticeS  of    the 

supreme  court  and  judges  of  the  circuit  court  shall  be  removed  from  office  on  the 
vote  of  two-thirds  of  the  members  elected  to  each  branch  of  the  general  assembly: 
Provided  always^  That  no  member  of  either  house  of  the  general  assembly  shall  be 
eligible  to  fill  the  vacancy  occasioned  by  such  removal:  Provided  also.  That  no 
removal  shall  be  made  unless  the  justice  or  judge  complained  of  shall  have  been 
served  with  a  copy  of  the  complaint  against  mm  and  shall  have  an  opportunity  of 
being  heard  in  his  defense.     (Page  460. ) 

Constitution  of  1870,  Article  I V : 

Sec.  24.  The  house  of  representatives  shall  have  the  sole  i)Ower  of  impeachment, 
but  a  majority  of  all  the  members  elected  must  concur  therein.  All  impeachments 
shall  be  tried  by  the  senate,  and,  when  sitting  for  that  purpose,  the  senators  shall  be 
upon  oath,  or  amrmation,  to  do  justice  accoraing  to  law  and  evidence.  When  the 
governor  of  the  State  is  tried,  the  chief  justice  shall  preside.  No  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  senators  elected.  But  judgment  in 
such  cases  shall  not  extend  further  than  removal  from  office  and  disqualification  to 
hold  any  office  of  honor,  profit,  or  trust  under  the  government  of  this  State.  The 
party,  whether  convicted  or  acquitted,  shall,  nevertheless,  be  liable  to  prosecution, 
trial,  judgment,  and  punishment  according  to  law.     (Page  476.) 

Sec.  15.  The  governor  and  all  civil  officers  of  this  State  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  this  State.     (Page  478. ) 

INDIANA. 

Constitution  of  1816,  Article  III: 

Sec.  24.  The  governor  and  all  civil  officers  of  this  State  shall  be  removed  from 
office  on  impeacnment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes 
and  misdemeanors;  but  the  judgment  in  such  cases  G^all  not  extend,  etc.  [Same  as 
in  other  sections.  ]     ( Page  503. ) 

Constitution  of  1851,  Article  VI: 

Ssa  7.  All  State  officers  shall,  for  crime,  incapacity,  or  negligence,  b^  liable  to  be 
removed  from  office,  either  b^  impeachment  by  the  house  o!  representatives,  to  be 
tried  by  the  senate,  or  by  a  joint  resolution  of  the  general  assembly,  two-thirds  of 
the  members  elected  to  each  branch  voting  in  either,  case  therefor.     (Pa^  520.^ 

Sec.  12.  Any  judge  or  prosecuting  attorney  who  shall  have  been  convicted  of  cor- 
ruption or  other  hiffh  crime  may,  on  information,  in  the  name  of  the  State,  be  re- 
moved from  office  by  the  supreme  court,  or  in  such  other  manner  aa  may  be  pre- 
scribed by  law.    (Page  521.) 
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IOWA. 

Constitution  of  1846,  Article  III: 

8bc.  20.  (Page  540. )  The  governor,  judges  of  the  supreme  and  district  courts,  and 
other  State  officers  shall  be  liable  to  impeachment  for  any  misdemeanor  or  malfeaa- 
ance  in  office,  etc.     [Same  aa  Florida  constitution,  1868,  Article  V,  p.  351.] 

Constitution  of  1857: 

Sec.  20.  (Page  556.)  [Same  as  section  20,  Iowa  constitution  of  1846,  Article  III, 
p.  540.] 

KANSAS. 

Constitution  of  1855,  Article  VI: 

Sbc.  16.  Judges  may  be  removed  from  office  by  concurrent  resolution  of  both  houses 
of  the  general  assembly,  if  two-thirds  of  the  members  elected  to  each  house  concur 
therein;  but  no  such  removal  shall  be  made  upon  complaint,  the  substance  of  which 
shall  be  entered  upon  the  journal,  nor  until  the  party  charged  shall  have  had  notice 
thereof  and  an  opportunity  to  be  neard.     (Page  588. ) 

Constitution  of  1857,  Article  VI: 

Sec.  23.  (Page  605. )  The  governor  and  all  civil  officers,  etc  [Same  as  in  constitn- 
tion  of  Illinois  of  1848,  Article  II,  section  28,  page  452.] 

Constitution  of  1858,  Article  IV: 

Sec.  22.  (Page  618.)    [Same  as  Illinois  constitution,  section  28,  page  452.] 

Article  VI: 

Sec.  14.  Judges  may  be  removed  from  office  by  concurrent  resolution  of  both 
houses  of  the  general  assembly,  if  two-thirds  of  the  members  elected  to  each  house 
concur  therein;  but  no  such  removal  shall  be  made,  except  upon  complaint,  the 
substance  of  which  shall  be  entered  upon  the  journal,  nor  until  the  party  chaiged 
shall  have  notice  thereof  and  an  opportunity  to  be  heard. 

Constitution  of  1859,  Article  II: 

Sec.  28.  The  governor  and  all  other  officers  under  this  constitution  shall  be  subject 
to  impeachment  for  any  misdemeanor  in  office,  etc. ,  as  in  other  sections.    (Pftge  634.) 

Article  III,  section  15: 

Justices  of  the  supreme  court  and  judges  of  the  district  court  may  be  removed  from 
office  by  resolution  of  both  houses,  if  two-thirds  of  the  members  of  each  house  con- 
cur. But  no  such  removal  shall  be  made,  etc.  [Same  as  section  14,  constitution 
Illinois,  p.  452.] 

KENTUCKY. 

Constitution  of  1792: 

Article  IV.  (Pa^e  651.)     [Same  as  section  3,  constitution  of  Alabama,  p.  40.] 

Article  V.  The  judges  of  both  the  supreme  and  inferior  courts  shall  hold  their 
offices  during  gooa  behavior;  but  for  any  reasonable  cause,  which  shall  not  be 
SUFFICIENT  GROUND  OF  IMPEACHMENT,  the  govemor  may  remove  any  of  them  on  the 
address  of  two-thirds  of  each  branch  of  the  legislature. 

Constitution  of  1799,  Article  IV: 

Sec.  3.  (Page  662.)     [Same  as  section  13,  Alabama  constitution,  p.  40.] 

Article  V,  page  663,  section  3.  [Same  as  section  3,  Alabama  constitution  of  1819, 
p.  40.] 

Constitution  of  1850,  Article  IV:- 

Sec.  3.  For  any  reasonable  cause  the  govemor  shall  remove  any  of  them  on  the 
address  of  two-thirds  of  each  house  of  the  general  assembly:  Provided,  however.  That 
the  cause  or  causes  for  which  such  removal  may  be  required  shall  be  stated  at  length 
in  such  address  and  on  the  journal  of  each  house.     (Page  675. ) 

Constitution  of  1850,  Article  V: 

SEa  3.  (Page  678.)     [Same  as  section  3,  constitution  of  Alabama  of  1819,  p.  40.] 

LOUISIANA. 

Constitution  of  1812,  Article  IV: 

Sec.  5.  The  judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior;  but  for  any  reasonable  cause,  which  shall  not  bb 
SUFFICIENT  GROUNDS  FOR  IMPEACHMENT,  the  govcmor  shall  removo  any  of  them  on 
the  address  of  three-fourths  of  each  house  ot  the  general  assembly:  Provided,  hauh 
ever,  That  the  cause  or  causes  for  which  such  removal  may  be  required  shall  be 
stated  at  length  in  the  address  and  inserted  on  the  journal  of  each  house.  (Page 
705.) 

Article  V : 

Ssa  3.    (Page  705.)     [Same  as  section  3,  Alabama  constitution,  1819,  p.  40.] 
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Constitution  of  1846,  Title  IV: 

Art.  73.  The  judges  of  all  courts  shall  be  liable  to  impeachment;  but  for  ant 

KBASONABLB  CAUSE,  WHICH  8HALL  NOT  BE  SUFFICIENT  GROUNDS  FOR  IMPEACHMENT,  the 

governor  shall  remove  any  of  them  on  the  address  of  three-fourths  of  the  members 
present  of  each  house  of  the  general  assembly.  In  every  such  case  the  cause  or 
causes  for  which  such  removal  may  be  required  shall  be  stated  at  length  in  the  address 
and  inserted  in  the  journal  of  each  house.     (Page  718.) 

Title  V: 

Art.  86.  Judgments  in  cases  of  impeachment  shall  extend  only  to  removal  from 
office  and  disqualification  from  holding  any  office  of  honor,  trust,  or  profit  under  this 
State;  but  the  parties  convicted  shall,  nevertheless,  be  subject  to  indictment,  trial, 
and  punishment,  according  to  law.     (Page  719.) 

AjtT.  87.  All  officers  against  whom  articles  of  impeachment  may  be  preferred  shall 
be  suspended  from  the  exercise  of  their  functions  during  the  pendency  of  such 
impeachment.  The  appointing  power  may  make  a  provisional  appointment  to 
replace  any  suspended  officer  until  the  decision  of  the  impeachment. 

Art.  88.  The  legislature  shall  provide  by  law  for  the  trial,  punishment,  and  removal 
from  office  of  all  other  officers  of  the  State  by  indictment  or  otherwise. 

Constitution  of  1862,  Title  IV: 

Art.  73.  (Page  732. )     [Same  as  article  73,  Louisiana  constitution  of  1845,  page  718.] 

Title  V: 

Arts.  87,  88,  89.  ( Page  733. )  [All  same  as  articles  86,  87,  and  88  of  Louisiana  con- 
stitution of  1845,  page  718.] 

Constitution  of  1864,  Title  V: 

Art.  77.  The  judges  of  all  courts  shall  be  liable  to  impeachment;  but  for  any  rea- 
sonable CAUSE  WHICH  SHALL  NOT  BE  SUFFICIENT  GROUNDS  FOR  IMPEACHMENT  the  gOV- 

ernor  shall  remove  any  of  them  on  the  address  of  a  majority  of  the  members  elected 
to  each  house  of  the  general  assemblv.  In  every  such  case  the  cause  or  causes  for 
which  such  removal  may  be  required  shall  be  stated  at  length  in  the  address  and 
inserted  in  the  journal  of  each  house.     (Page  747. ) 

Title  VI: 

Arts.  87,  88,  89.  (Page  748.)  [Same  as  articles  86,  87,  88  of  Louisiana  constitution 
of  1845,  page  7X8.] 

Constitution  of  1868,  Title  IV: 

Art.  81.  The  judges  of  all  courts  shall  be  liable  to  impeachment  for  crimes  and 
misdemeanors.  For  any  reasonable  cause  the  governor  shall  remove  any  of  them, 
etc.     [Same  as  article  77,  page  747,  constitution  1864.]     (Page  763.) 

Title  V: 

Art.  97.  (Page  765. )  [Same  as  article  86,  Title  V,  page  719,  Louisiana  constitution 
of  1846.] 

MAINE. 

Constitution  of  1820,  Article  IV,  part  2: 

Sec.  7.  The  senate  shall  have  the  sole  power  to  try  all  impeachments,  and,  when 
sitting  for  that  purpose,  shall  be  on  oath  or  affirmation,  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  present.  Their  judg- 
ment, however,  shall  not  extend  further  than  to  removal  from  office  and  disqualin- 
tion.     [Same  as  other  like  sections.]     (Page  793.) 

Article  IX: 

Sec.  5.  Every  person  holding  any  civil  office  under  this  State  may  be  removed,  by 
impeachment,  for  misdemeanor  in  office;  and  every  person  holding  any  office  mav 
be  removed  by  the  governor,  with  the  advice  of  the  council,  on  the  address  of  both 
branches  of  the  legislature.  But,  before  such  address  shall  pass  either  house,  the 
causes  of  removal  shall  be  stated  and  entered  on  the  journal  of  the  house  in  which  it 
originated,  and  a  copy  thereof  served  on  the  person  in  office,  that  he  may  be  admit- 
ted to  a  hearing  in  hfs  defense.     (Page  798. ) 

Constitution  of  1820,  amended  1839,  Article  III: 

All  judicial  officers  now  in  office  or  who  may  be  hereafter  appointed,  shall,  from 
and  after  the  1st  day  of  March,  in  the  year  1840,  hold  their  offices  for  the  term  of 
seven  years  from  the  time  of  their  respective  appointments  funless  sooner  removed 
by  impeachment  or  by  address  of  both  branches  of  the  legislature  to  the  executive) 
and  no  longer,  unless  reappointed  thereto.     (Page  804.) 

MICHIGAN. 

Constitution  of  1835,  Article  VIII: 

Sec.  1.  The  house  of  representatives  shall  have  the  sole  i)ower  of  impeaching  all 
dYH  officers  of  the  State  for  corrupt  conduct  in  office  or  for  crimes  and  misdemeanors: 
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but  a  majority  of  all  the  members  elected  shall  be  necessary  to  direct  an  impeach- 
ment    (Page  989.) 

Sue.  2.  *  *  *  judgment,  in  cases  of  impeachment,  shall  not  extend  further  than 
to  removal  from  office;  but  the  party  convicted  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

Sec.  3.  Fob  any  bbasonablb  causb,  which  shall  not  bb  sufficient  gbound 
FOB  the  impeachment  OF  THE  JUDGES  OF  ANY  OF  THE  COURTS,  the  ffovemor  shall 
remove  any  of  them  on  the  address  of  two-thirds  of  each  branch  of  me  legislature; 
but  the  cause  or  causes  for  which  such  removal  may  be  required  shall  be  stated  at 
length  in  the  address. 

(institution  of  1860,  Article  XII: 

Sec.  1.  The  house  of  representatives  shall  have  the  sole  power  of  impeaching  civil 
officers  for  corrupt  conduct  in  office,  Or  for  crimes  and  misdemeanors.     (Page  1006.) 

Constitution  of  1850,  Article  XII: 

Sec.  2.  *  *  *  judgment,  in  case  of  impeachment,  shall  not  extend  further  than 
removal  from  office;  but  the  party  convictea  shall  be  liable  to  punishment  according 
to  law.     (Page  1006.) 

Sec.  4.  No  judicial  officer  shall  exercise  his  office  after  an  impeachment  is  directed 
until  he  is  acquitted. 

Sec.  5.  The  governor  may  make  a  provisional  appointment  to  fill  a  vacancy  occa- 
sioned by  the  suspension  of  an  officer  until  he  shall  be  acquitted,  or  until  after  the 
election  and  qualification  of  a  successor. 

Sec.  6.  Fob  bbasonablb  cause,  which  shall  not  be  sufficient  gbound  fob  the 
IMPEACHMENT  OF  A  JUDGE,  the  govemor  shall  remove  him  on  a  concurrent  resolution 
of  two-thirds  of  the  members  elected  to  each  house  of  the  le^slature;  but  the  cause 
for  which  such  removal  is  required  shall  be  stated  at  length  in  such  resolution. 

MINNESOTA. 

Constitution  of  1857,  Article  XIII;  '*  Impeachment  and  removal  from  office:'* 

Sec.  1.  The  governor,  secretary  of  state,  treasurer,  auditor,  attorney-general,  and 
the  judges  of  the  supreme  and  district  courts  may  be  impeached  for  corrupt  conduct 
in  office,  or  for  crimes  and  misdemeanors;  but  judgment  in  such  case  shall  not  extend 
further  than  to  removal  from  office,  etc.,  as  in  other  sections.     (Page  1040.) 

Sec.  2.  The  legislature  of  this  State  may  provide  for  the  removal  of  inferior  officers 
from  office  for  malfeasance  or  nonfeasance  in  the  performance  of  their  duties. 

Sec.  3.  No  officer  shall  exercise  the  duties  of  nis  office  after  he  shall  have  been 
impeached  and  before  his  acquittal. 

MISSISSIPPI. 

Constitution  of  1817,  Article  V: 

Sec.  9.  (Page  1062.)     [Same  as  section  13,  constitution  Alabama,  p.  40.] 

Sec.  3.  [Same  as  section  3,  Alabama  constitution,  p.  40.] 

Constitution  of  1832,  Article  IV: 

Sec.  27.  (Page  1073.)  The  judges  of  the  several  courts  of  this  State,  for  willful 
neglect  of  duty  or  other  reasonable  cause,  shall  be  removed  by  the  govemor  on  the 
address  of  two-thirds  of  both  houses  of  the  l^slature;  the  address  to  be  joint  vote 
of  both  houses.  The  cause  or  causes  for  which  such  removal  shall  be  required,  etc. 
[Like  Article  VL  constitution  Alabama  of  1865,  p.  58.] 

Constitution  of  1832,  Article  VI: 

Sec.  3.  (Page  1076. )     [Same  as  section  3,  Alabama  constitution  of  1819,  p.  40.] 

Constitution  of  1868,  Article  IV: 

Sbc.  28.  The  governor  and  all  other  civil  officers  under  this  State  shall  be  liable  to 
impeachment  for  treason,  bribery,  or  any  high  crime  or  misdemeanor  in  office. 
(Page  1085. ) 

Sec.  30.  Judgments  in  such  cases  shall  not  extend  further  than  removal  from  office 
and  disqualification  to  hold  any  office  of  honor,  etc.,  as  in  other  sections. 

Sec.  31.  [Same  as  section  27  of  Arkansas  constitution  of  1836,  p.  106.] 

MISSOUBI. 

Constitution  of  1820,  Article  III: 

Sec.  29.  (Page  1108.)  [Same  as  section  26,  Article  IV,  Arkansas  constitution, 
1836,  p.  106.] 

Article  V: 

Sec.  16.  Any  iudge  of  the  supreme  court,  or  of  the  circuit  court,  or  the  chancellor, 
maf  be  removed  from  office  on  the  address  of  two-thirds  of  each  house  of  the  general 
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assembly  to  the  governor  for  that  pnrpofle,  but  each  house  shall  state  on  its  respeddve 
joomal  the  cause  for  which  it  shall  wish  the  removal  of  such  judge  or  chancellor,  and 
give  him  notice  thereof,  and  he  shall  have  the  right  to  be  heard  in  his  defense  in  such 
manner  as  the  general  assembly  shall  by  law  direct;  but  no  judge  or  chancellor  shall 
be  removed  in  this  manner  for  any  cause  for  which  he  might  have  been  impeached. 

Constitution  of  1865,  Article  VI: 

Sec.  19  (p.  1151).     [Same  as  section  16,  Article  V,  constitution  1820,  p.  1108.] 

Article  YII: 

Sec.  1.  (!>.  1162).     [Same  as  section  19,  constitution  1849,  California,  p.  198.] 

Constitution  of  1876,  Article  VI: 

Sec.  1.  The  governor,  lieutenant-governor,  secretary  of  state.  State  auditor.  State 
treasurer,  attorney-general,  superintendent  of  public  schools,  and  judses  of  the 
supreme,  circuit,  and  criminal  courts,  and  of  the  St.  Louis  court  of  a{>peiU8  shall  be 
liaole  to  impeachment  for  high  crimes  or  misdemeanors,  and  for  misconduct,  habits 
of  drunkenness,  or  oppression  in  office.     (Page  1182.) 

MONTANA. 

Constitution  of  1889,  Article  V: 

Sbg.  17.  The  governor  and  other  State  and  iudidal  officers,  except  justices  of  the 
peace,  shall  be  liable  to  impeachment  for  high  crimes  and  misdemeanors  or  malfea- 
sance in  office,  but  judgment  in  such  cases  shall  only  extend  to  removal  from  office 
and  disQualification  to  hold  any  office  of  honor,  trust,  or  profit  under  the  laws  of  the 
State.  The  party,  whether  convicted  or  acquitted,  shall,  nevertheless,  be  liable  to 
prosecution,  trial,  judgment,  and  pimishment  according  to  law.     (Page  1206.) 

Sbc.  18.  All  officers  not  liable  to  impeachment  shall  be  subject  to  removal  tor  mis- 
conduct or  malfeasance  in  office  in  such  manner  as  may  be  provided  by  law. 

NEBRASKA, 

Constitution  of  1866,  Article  II : 

Sec.  29.  The  governor,  secretary  of  state,  auditor,  treasurer,  and  judges  of  the 
supreme  and  district  court  shall  be  liable  to  impeachment  for  any  misdemeanor  in 
office,  etc.,  as  in  other  sections.     (Page  1207.) 

Constitution  of  1876,  Article  III:      . 

Sec.  14.  The  Senate  and  House  of  Representatives  in  joint  convention  shall  have 
the  sole  power  of  impeachment;  but  a  majority  of  the  members  elected  must  concur 
therein.  *  *  *  A  notice  of  an  impeachment  of  any  officer  other  than  a  justice  of 
the  supreme  court  shall  be  forthwith  served  upon  the  chief  justice  by  the  secretary 
of  the  Senate,  who  shall  thereupon  call  a  session  of  the  supreme  court  to  meet  at  the 
capital  within  ten  days  after  such  notice  to  try  the  impeachment.  A  notice  of  an 
impeachment  of  a  justice  of  the  supreme  court  shall  be  served  by  the  secretary  of  the 

fenate  upon  the  judge  of  the  judicial  district  within  which  the  capital  is  located,  and 
e  thereupon  shall  notify  all  the  judges  vf  the  district  court  in  the  State  to  meet  with 
him  withm  thirtv  days  at  the  capital  to  sit  as  a  court  to  try  such  impeachment, 
which  court  shall  oiganize  by  electing  one  of  its  members  to  preside,     i^age  1217.) 

NEVADA. 

Constitution  of  1864,  Article  VII: 

Sec.  2.  The  governor  and  other  State  and  judicial  officers,  except  justices  of  the 
peace,  shall  be  liable  to  impeachment  for  misdemeanor  or  malfeasance  in  office. 
(Page  1257.) 

Sec.  3.  [Same  as  section  12,  Illinois  constitution,  1848,  p.  460.] 

NORTH  DAKOTA. 

Constitution,  Article  XIV: 

Sec.  196.  The  governor  and  other  State  and  judicial  officers,  except  county  judges, 
iustices  of  the  peace,  and  police  magistrates,  shall  be  liable  to  impeachment  for 
habitual  drunkenness,  crimes,  corrupt  conduct,  or  malfeasance  or  misdemeanor  in 
office,  but  judgment  in  such  cases  shall  not  extend  further  than  removal  from  office 
and  disqualification,  etc.,  as  in  other  sections.    (Page  127.) 

Sbc.  197.  All  officers  not  liable  to  impeachment  shall  be  subject  to  removal  for 
misconduct,  malfeasance,  crime,  or  misaemeanor  in  office,  or  for  habitual  drunken- 
ness or  groBS  incompetency,  in  such  manner  as  may  be  provided  by  law. 
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OHIO. 

Constitution  of  1802,  Article  I: 

Sbc.^.  (Page  1457.)     [Same  as  section  3,  Alabama  constitution,  1819,  p.  40.] 

Constitution  of  1851,  Article  II: 
.    8bc.  24.  ( Page  1468. )  The  governor,  judges,  and  all  State  officers  may  be  impeached 
for  any  misdemeanor  in  office,  etc,  as  m  other  sections. 

Constitution  of  1851,  Article  IV: 

Sec.  17.  (Page  1472.)     [Same  as  section  16,  Kansas  constitution  of  1855,  p.  588.] 

ORIEQON. 

Constitution  of  1857,  Article  VII: 

Sec.  19.  Public  officers  shall  not  be  impeached;  but  incompetency,  corruption, 
malfeasance,  or  delinquency  in  office  may  be  tried  in  the  same  manner  as  criminal 
offenses,  and  judgment  may  be  given  of  dismissal  from  office,  and  such  further 
punishment  as  may  have  been  prescribed  by  law.     (Page  1501. ) 

Sec.  20.  The  governor  may  remove  from  office  a  judge  of  the  supreme  court  or 
prosecuting  attorney,  upon  the  joint  resolution  of  the  legislative  assembly  in  which 
two-thirds  of  the  members  elected  to  each  house  shall  concur,  for  incompetency,  cor- 
ruption, malfeasance,  or  delinquency  in  office,  or  other  sufficient  cause,  stated  in  such 
resolution. 

SOUTH  DAKOTA. 

Constitution  of  1890,  Article  XVI: 

Sbcs.  3  and  4.  (Page  393.)  [Like  sections  196  and  197  of  constitution  of  North 
Dakota,  p.  127.] 

TENNESSEE. 

Constitution  of  1796,  Article  IV: 

Sec.  4.  The  governor  and  all  civil  officers  under  this  State  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office.     (Page  1671.) 

Constitution  of  1834,  Article  V : 

Sec.  4.  The  governor,  judges  of  the  supreme  court,  judges  of  inferior  courts, 
chancellors,  attorneys  for  the  State,  and  secretary  of  state  shall  be  liable  to  impeach- 
ment whenever  they  may,  in  the  opinion  of  the  house  of  representatives,  commit 
anv  crime  in  their  official  capacity  which  may  require  disqualification. 

Sec.  6.  Judges  and  attorneys  for  the  State  may  be  removed  from  office  by  a  con- 
current vote  of  both  houses  of  the  general  assembly,  each  house  votinjr  separately; 
but  two-thirds  of  all  the  members  elected  to  each  house  must  concur  in  such  vot^ 
(Page  1683. ) 

Constitution  of  1870,  Article  V: 

Sec.  4.  (P.  1703.)     [Same  as  section  4,  constitution  of  1834,  p.  1683.] 

Article  VI: 

Sec.  6.  Judges  and  attorneys  for  the  State  may  be  removed  from  office  by  a  con* 
current  vote  of  both  houses  of  the  general  assembly,  each  house  voting  separately, 
etc.,  same  as  section  6  immediately  preceding.     (Page  1704.) 

TEXAS. 

Constitution  of  1836,  Article  VI: 

Sec.  16.  The  president,  vice-president,  and  all  civil  officers  of  the  Republic  shall 
be  removable  from  office  by  impeachment  for,  and  on  conviction  of,  treason,  bribery, 
and  other  high  crimes  and  misdemeanors.     (Page  1759. ) 

Constitution  of  1845,  Article  IV: 

Sbc.  8.     (Page  1772.)     [Same  as  section  13,  Alabama  constitution,  1819,  p.  40.] 

Article  IX: 

Sec.  1.  The  power  of  impeachment  shall  be  vested  in  the  house  of  representatives. 
(Page  1780. ) 

Sec.  2.  Impeachments  of  the  governor,  lieutenant-covernor,  attorney-general,  sec- 
retary of  state,  ti-easurer,  comptroller,  and  of  the  juages  of  the  district  courts  shall 
be  tried  by  the  senate. 

Sec.  3.  Impeachments  of  judges  of  the  supreme  court  shall  be  tried  by  the  senate. 

Constitution  of  1866,  Article  IV: 

SEa  11.  The  judges  of  the  supreme  mid  district  courts  shall  be  removed  by  the 
governor  on  the  address  of  two-thirds  of  each  house  of  the  l^slature,  for  wilful 
neglect  of  duty  or  other  reasonable  cause,  which  shall  not  be  sufficient  obound 
FOB  IMPEAOHMENT:  iVovu2^,  hoiuever,  That  the  cause  or  causes  for  which  such  removal 
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shall  be  required  shall  be  stated  at  leneth  in  such  address  and  entered  on  the  journals 
of  each  house:  And  provided  further,  That  the  cause  or  causes  shall  be  notified  to  the 
judge  BO  intended  to  be  removed;  and  he  shall  be  admitted  to  a  hearing  in  his  own 
defense  before  any  vote  for  such  address  shall  pass.  And  in  all  such  cases  the  vote 
shall  be  taken  by  yeas  and  nays  and  entered  on  the  journals  of  each  house, 
respectively.     (Page  1780.) 

Article  IX: 

Bbgb.  2  and  3.  (Page  1798.)  [Same  as  sections  2  and  3,  constitution  of  1845,  p. 
1780  1 

Ckinstitution  of  1868.    Article  V: 

Sec.  10.  (Page  1812.)  [Same  as  first  clause  of  section  11,  constitution  of  1866,  p. 
1790.] 

Article  VIII: 

Sbgs.  2  and  3.  (Page  1814.)  [Same  as  sections  2  and  3,  constitution  of  1845,  p. 
1780.1 

Constitution  of  1876,  Article  XV: 

Sec.  2.  Impeachment  of  the  governor,  lieutenant-^vemor,  attomey-^neral,  treas- 
urer, commissioner  of  the  general  land  ofiice,  comptroller,  and  the  judges  of  the 
supreme  court,  court  of  appeals,  and  district  court  shall  be  tried  by  the  senate. 
(Page  1850.) 

Address: 

Sec.  8.  [Same  as  section  11,  constitution  of  1866,  Article  IV,  p.  1790.] 

UTAH. 

Constitution  of  1895,  Article  VI: 

Sbc.  19.  The  governor  and  other  State  and  judicial  officers,  except  justices  of  the 
peace,  shall  be  liable  to  impeachment  for  high  crimes,  misdemeanors,  or  malfeasance 
in  office. 

Sec.  21.  All  officers  not  liable  to  impeachment  shall  be  removed  for  any  of  the 
offenses  specified  in  this  article  in  such  manner  as  may  be  provided  by  law. 

Article  VIII: 

Sec.  11.  Judges  may  be  removed  from  office  by  the  concurrent  vote  of  both  houpes 
of  the  legislature,  each  voting  separately;  but  two- thirds  of  the  members  to  which 
each  house  may  be  entitled  must  concur  in  such  vote.  The  vote  shall  be  determined 
by  yeas  and  nays,  and  the  names  of  the  members  voting  for  or  against  a  judee,  to- 

g ether  with  the  cause  or  causes  of  removal,  shall  be  entered  on  the  journal  of  each 
ouse.  The  judge,  against  whom  the  house  may  be  about  to  proceed,  shall  receive 
notice  thereof,  accompanied  with  a  copy  of  the  cause  alle^d  for  liis  removal,  at  least 
ten  days  before  the  day  on  which  either  house  of  the  legislature  shall  act  thereon. 

VERMONT. 

Constitution  of  1793,  chapter  11: 

Sec.  24.  Every  officer  of  the  State,  whether  judicial  or  executive,  shall  be  liable  to 
be  impeached  by  the  general  assembly,  either  when  in  office  or  after  his  resignation 
or  removal,  for  maladministration.  All  impeachments  shall  be  before  the  gov- 
ernor, or  lieutenant-governor  and  council,  who  shall  hear  and  determine  the  same 
and  may  award  costs;  and  no  trial  or  impeachment  shall  be  a  bar  to  a  prosecution  at 
law.     (Page  1880. ) 

WASHINGTON. 

Constitution  of  1889,  Article  V:  • 

Sec.  2.  (Page  623.)  [Like  sections  3  and  4  of  constitution  of  South  Dakota,  1890, 
Art  XVI,  page  393.] 

west  VIRGINIA.     . 

Constitution  of  1861,  Article  III: 

Sec.  10.  Any  officer  of  the  State  may  be  impeached  for  maladministration,  corrup- 
tion, incompetence,  neglect  of  duty,  or  any  high  crime  or  misdemeanor.  (Page 
1980.) 

Article  VI: 

Sec.  13.  Judges  may  be  removed  from  office  for  misconduct,  incompetence,  or  neglect 
of  duty,  or  on  conviction  of  an  infamous  offense  by  the  concurrent  vote  of  a  niiajority 
of  all  the  members  elected  to  each  branch  of  the  legislature,  and  the  cause  of  removi^ 
shall  be  entered  on  the  journals.    (Page  1986.) 

Constitution  of  1872,  Article  IV: 
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• 

Ssa  9.  Any  officer  of  the  State  may  be  impeached  for  maladministration,  cornip- 
tion,  incompetency,  groes  inmiorality,  neglect  of  duty,  or  any  high  crime  or  misde- 
meanor,    (rage  1997.) 

Article  VII: 

Seo.  18.  Judges  may  be  removed  from  office  by  concurrent  vote  of  both  houses  of 
the  leelfllature,  where,  from  age,  disease  or  mental  or  bodily  infirmity,  they  are 
incapable  of  dischai^ing  the  duties  of  their  offices.  But  two-thirds  of  the  members 
elected  to  each  house  must  concur  in  such  vote;  and  the  cause  of  removal  shall 
be  entered  upon  the  journal  of  each  house.     (Page  2007.) 

WISCONSIN. 

Constitution  of  1848,  Article  VII: 

Sec.  1.  The  court  for  the  trial  of  impeachments  shall  be  composed  of  the  senate. 
The  house  of  representatives  shall  have  the  power  of  impeaching  all  civil  officers  of 
this  State  for  corrupt  conduct  in  office  or  for  crimes  and  misdemeanors,  but  a  majority 
of  all  the  members  elected  shall  concur  in  an  impeachment     (Page  2034. ) 

Sbc.  13.  Any  judge  of  the  supreme  or  circuit  court  mav  be  removed  from  office  by 
address  of  both  houses  of  the  legislature  if  two-thirds  oi  all  the  members  elected  to 
each  house  concur  therein;  but  no  removal  shall  be  made  by  virtue  of  this  section 
unless  the  judge  complained  of  shall  have  been  served  with  a  copy  of  the  charges 
against  him  as  the  ground  of  address,  and  shall  have  had  an  opportunitv  of  bem^ 
heard  in  his  defense.  On  the  question  of  removal  the  ayes  and  noes  shall  be  entered 
on  the  journal.     ( Page  2036. ) 

WTOMINO. 

Constitution,  Article  II: 

Sec.  18.  (Page  769.)  [Same  as  section  17,  constitution  of  Montana,  1889,  Article  V, 
page  1206.  J 

Mr.  THTjRflTON.  Call  Mr.  F.  W.  Marsh. 

Frederick  W.  Marsh,  sworn  and  examined. 

By  Mr.  Thurston: 

Q.  Where  do  you  reside? — A.  Pensacola,  Fla. 

Q.  What  is  your  profession,  if  any? — A.  I  am  an  attorney  at  law. 

Q.  How  long  have  you  been  practicing  law? — A.  Nearly  eleven 
years. 

Q.  Where? — A.  Pensacola,  Fla. 

Q.  What  official  position,  if  any,  have  you  held,  or  now  hold? — A. 
I  am  clerk  of  the  United  States  circuit  and  district  courts  for  the 
northern  district  of  Florida. 

Q.  And  have  been  foi*  how  long? — A.  For  nearly  ten  years. 

Q.  Are  you  familiar  with  the  record  of  the  case  of  Florida  McGuire 
V.  Others  that  was  pending  in  your  court  on  November  6,  1901  ? — 
A.  Yes,  sir. 

Q.  Will  you  state  as  to  whether  or  not  in  that  suit  one  Edgar  was  a 
defendant? — A.  Charles  H.  Edgar,  described  as  living  in  New  York 
City,  was  named  in  the  praecipe  for  process  for  summons  as  a  party 
defendant,  and  also  in  the  declaration.  But  no  service  was  made  on 
him  in  that  suit,  and  he  did  not  appear  in  the  suit. 

Q.  Were  you  present  in  court  on  November  5,  1901  ? — A.  Yes,  sir. 

Q.  Were  you  there  when  Judge  Swayne  made  a  statement  from  the 
bench  in  reference  to  a  letter  which  ne  had  received  asking  him  to 
recuse  himself  in  the  trial  of  the  Florida  McGuire  case? — A.  les,  sir; 
1  was  present. 

Q.  I)o  you  remember  as  to  whether  or  not  Judge  Paquet  was 
there? — A.  He  was  present. 

Q.  Was  Mr.  Belden? — A.  I  would  not  state  definitely.  My  opinion 
is  that  he  was  not  there. 
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Q.  Was  Mr.  Davis? — A.  I  do  not  think  Mr.  Davis  was  there  on 
November  6. 

Q.  Will  you  please  tell  us  what  the  substance  of  that  statement  of 
the  judge  was? — A.  The  criminal  docket  was  being  disposed  of,  and 
Judge  I^aouet  came  into  court.  The  judge  suspended  proceedings 
and  called  nim  to  the  bench,  or  called  him  up  close  to  the  bench,  and 
told  him  that  he  was  in  receipt  of  a  letter  from  him,  and  that  he  had 
not  answered  it  owing  to  the  fact  that  it  brought  to  his  attention  mat- 
ters which  he  thought  should  be  disposed  of  in  court  when  the  other 
side  was  represented.    Mr.  Blount  was  present  at  the  time. 

He  then  took  up  the  suggestions  in  the  letter,  and  stated  in  answer 
to  them  that  during  the  past  summer  he,  on  behalf  of  a  relative — at 
that  time  he  stated  '*a  relative" — ^had  negotiated  for  a  certain  block  of 
land  in  the  citv  of  Pensacola  known  as  "  block  91  of  the  new  city  tract; " 
that  during  the  negotiations  a  quitclaim  deed  had  been  forwarded  for 
block  91,  and  on  inquiry  it  was  found — on  inquiry  from  himself — it 
was  ascertained  from  the  agents  that  the  reason  the  Quitclaim  was 
offered  was  that  the  party  did  not  care  to  warrant  the  title  against  the 
claim  of  the  Caro  heirs. 

Q.  Was  that  the  claim  being  litigated  in  the  Florida  McGuire 
case? — A.  Yes. 

Q.  Now  proceed. — A.  That  thereupon  this  deed  was  returned  and 
all  negotiations  for  that  property  terminated;  that  the  matter  had  not 
been  formally  called  to  his  attention  in  the  regular  way;  but  inasmuch 
as  a  letter  had  been  addressed  to  the  court  in  this  form,  unless  the 
parties  insisted  on  a  formal  application  he  would  then  undertake  to 
dispose  of  it  in  that  way;  and  he  said  that  he  thought  under  the  cir- 
cumstances he  was  qualified  to  try  the  case  and  felt  in  duty  bound  to 
go  on.     On  the  following  Friday,  the  8th,  Judge  Paquet — —- 

Q.  One  moment,  Mr.  Marsh,  before  you  go  further.  Was  the  letter 
that  Judge  Swayne  had  received  presentea  there  in  court? — A.  Yes, 
sir:  Judge  Swayne  had  the  letter  at  the  time. 

Q.  What  became  of  it? — A.  Judge  Paquet  requested  to  withdraw 
the  letter,  and  the  Judge  handed  it  to  me  and  I  stepped  over  and  handed 
it  to  Judge  Paquet. 

Q.  Now,  please  go  on  and  state  what  took  place  on  Friday. — A.  On 
Fridav  mornin^--l  think  it  was  Friday  morning  between  10  and  11 
o'clock — Judge  JPaquet,  Mr.  Belden,  and  Mr.  Davis  and  their  clients 
came  into  court,  and  Judge  Swayne  then  stated  to  these  attorneys, 
referring  to  the  previous  declaration  he  had  made  in  relation  to  his 
connection  with  this  tract,  and  said  that  he  desired  to  state  further  in 
that  connection  that  the  relative  referred  to  was  his  wife,  and  that  she 
had  been  looking  for  an  opportunity  to  invest  money,  her  own  money, 
inherited  from  some  relative's  estate — her  father's  estate — ^I  think. 

Q.  Were  you  present  in  court  generally  during  that  week  commenc- 
ing November  6  f— A.  Yes,  sir.  I  was  present  all  the  time  during  the 
session  of  the  court. 

Q.  How  frequently  was  Mr.  Davis  there? — A.  Mr.  Davis  came  in, 
as  I  recall  now,  either  on  Wednesday  or  Tuesday  morning.  I  think 
it  was  on  Wednesday  morning  the  first  I  noticed"  him.  He  came  in 
accompanied  by  Judge  Paguet  and  Mr.  Belden  and  J.  C.  Keyser  and 
Alberto  Caro.  He  came  m  again  Thursday  morning,  was  present  in 
the  court  at  the  times  that  these  other  parties  were  present,  also  on 
Friday  and  Saturday. 

S.  Doc.  194,  5S-5 27 
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Q.  During  those  times  did  Mr.  Davis  have  anything  to  do  or  make 
any  actual  suggestion  or  inquiry  with  reference  to  the  Florida 
McGuire  case?— A.  The  only  thing  I  noticed  was  that  he  was  in  con- 
versation; during  the  presence  of  those  attorneys  in  court  he  seemed 
to  be  conversing  with  them  at  various  times. 

Q.  Did  Mr.  Davis,  at  any  time  during  that  week,  speak  to  you 
about  the  case? — A.  1  do  not  think  that  he  spoke  to  rae,  except  to 
make  some  inquiries  about  how  the  docket  was  progressing.  I  spoke 
to  him  about  it.- 

Q.  Well,  state  what  was  said. — ^A.  At  the  time  of  the  argument 
that  Jud^e  Pacjuet  was  making  to  the  court,  asking  that  the  case  be 
postponed  until  the  Thursday  of  the  following  week,  among  other 
remarks  he  said  that,  owing  to  the  large  number  of  witnesses,  it 
would  be  impossible  for  them  to  get  the  witnesses  subpoenaed  in  time 
for  the  hearing  Monday  morning. 

I  came  down  from  my  desk  and  went  over  to  Mr.  Davis  and  told  Mr. 
Davis  that  if  they  desired  to  get  any  witnesses  summoned  that  night  I 
would  stay  in  my  office  as  long  as  he  desired;  that  I  would  get  out  any 
summons  for  witnesses  that  they  might  file  a  praecipe  for.  Mr.  Davis 
then  said  to  me,  ''I  will  see  about  it,"  and  that  terminated  the  conver- 
sation. He  went  from  me  over  to  Judge  Paquet  and  held  some  con- 
sultation with  him.  They  then,  after  the  termination  of  the  proceed- 
ings, went  out  of  the  court  room,  and  I  saw  nothing  further  of  them 
that  evening.  1  stayed  in  my  office  until  about  7  o'clock  transacting — 
closing  up — some  business  that  had  accumulated,  and  heard  nothing 
further  from  them. 

Q.  Were  you  ready  and  prepared  at  any  time  that  evening  to  have 
issued  any  subpoena  that  they  might  desire  for  witnesses?  —A.  I  could 
have  gotten  out  summons  for  any  number  they  could  have  filed — ^any 
reasonable  number. 

Q.  In  what  length  of  time? — A.  1  could  have  summoned  thirty  or 
forty  witnesses  in  ten  to  fifteen  minutes — that  is,  gotten  the  summons 
out. 

Q.  Filled  in  and  signed  the  blanks? — A.  Yes,  sir;  blank  forms; 
thev  require  very  little  time. 

Q.  On  that  application  Saturday  afternoon,  the  8th,  at  the  close  of 
the  criminal  docKet,  and  when  the  request  was  made  for  a  postpone- 
ment, was  any  written  application  made? — A.  For  continuance  or 
postponement? 

Q.  Yes,  sir. — ^A.  No,  sir. 

Q.  Was  there  ever? — A.  No,  sir. 

Q.  What  did  Judge  Swayne  state  from  the  bench  when  that  appli- 
cation was  made? — ^A.  Judge  Swayne  stated  that  there  was  no  business 
requiring  the  attendance  of  a  jury  during  the  ensuing  week  except 
this  case:  that  if  the  counsel  agreed  he  would  set  the  case  for  Thurs- 
day; if  they  did  not  agree  he  would  have  to  take  it  up  in  the  usual 
oraer.  On  the  suggestion  of  Mr.  Blount  that  he  demanded  a  trial  on 
the  ensuing  Monoay,  the  Judge  stated  that  he  would  set  the  case  for 
trial  Monday  morning  at  10  o'clock  unless  some  showing  was  made  for 
continuance  under  the  rule. 

Q.  Showing  made  on  Monday  morning? — A.  Showing  made  on 
Monday  morning  at  10  o'clock,  when  the  case  was  set. 

Q.  Was  there  any  suggestions  or  any  demand  made  by  the  judge 
that  the  case  should  proceed  to  trial  on  that  Saturday  afternoon  ? — A. 
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No,  sir.  It  was  a  late  hour,  and  there  never  was  any  intimation  that 
the  case  was  to  be  taken  up  at  that  time. 

Q.  Did  Judge  Swayne  make  any  statement  at  that  time  .or  in  rela- 
tion to  that  matter  of  his  purpose  to  leave  the  city  at  an  early  day? — ^A. 
No.  sir;  not  the  slightest  suggestion  of  anything  of  the  kind. 

Q.  Do  you  know  personally  how  long  Judge  Swayne  remained  in 
Pensacola  at  that  time? — A.  Yes,  sir;  1  do.  He  was  then  living  in 
the  Simmons  cottage.  Eds  wife  and  family  were  there.  He  con- 
tinued to  hold  court  in  Pensacola  during  all  that  week,  in  Tallahassee 
the  ensuing  week,  and  in  Pensacola  from  the  time  of  his  return  from 
Tallahassee  until  the  middle  of  April  of  the  ensuing  year.  He  was 
there  in  Pensacola  all  of  that  time.  I  will  state  in  that  connection 
that  the  records  of  the  court  disclose  the  fact  that  Judge  Swayne  was 
present  and  presiding  during  all  that  time  during  sessions  of  the  court. 

Mr.  Mallost.  I  should  like  to  ask  what  year  was  that? 

Mr.  Thurston.  The  period  was  the  period  beginning  November  5, 
1901,  and  continuing  down  to  April,  1902.  [To  the  witness.]  Were 
you  present  in  court  at  the  time  of  the  proceedings  under  the  rule  to 
show  cause  why  Belden,  Davis,  and  Paquet  should  not  be  adjudged 
guilty  of  contempt? 

A.  I  was. 

Q.  State,  in  substance,  what  occurred. — A.  Mr.  Davis  .and  Mr.  Bel- 
den appeared  at  10  o'clock,  as  cited,  and  read  their  answer.  Mr. 
Davis  read  the  answer.  The  counsel  representing  the  court  called  as 
the  first  witness,  I  think,  Mr.  Beverly  H.  Burton,  the  deputy  clerk  of 
the  court. 

By  Mr.  Higgins: 

Q.  What  court? — A.  The  State  court — the  deputy  clerk  of  the 
court  of  Escambia  County,  Fla.  He  testified  that  ne  had  been  called 
up  by  Mr.  Keyser  at  his  home  about  8.20  Saturday  night — the  previous 
Saturday  night— and  had  been  requested  to  go  to  his  office  and  issue  a 
summons  ad  respondendum  in  ejectment  against  Charles  Swayne; 
that  on  that  praecipe  were  signed  the  names  of  Simeon  Belden,  liouis 
P.  Paquet,  and  E.  T.  Davis;  that  Mr.  Davis  was  an  attorney  of  the 
State  court,  and  he  felt  bound  to  comply  with  the  request;  that  he 
went  down  to  his  office 

Mr.  Mallory.  I  would  like  to  inquire  what  this  statement  is.  Who 
made  the  statement  the  witness  is  detailing? 

Mr.  Thurston.  Mr.  President,  I  am  asking  the  witness  now  for  the 
proceedings  that  took  place  in  court  on  the  trial  of  the  contempt  case. 

Mr.  Mallory.  The  witness  seems  to  be  repeating  the  statement  of 
somebody  else. 

Mr.  Thurston.  Mr.  President,  he  is  now  stating  what  the  witness 
testified  before  the  court  on  the  contempt  proceeding,  and  that  testi- 
mony never  having  been  recorded,  what  it  was  has  been  gone  into  and 
related  by  the  witnesses  for  the  managers. 

The  Presiding  Officer.  The  witness  is  stating  what  Mr.  Burton, 
the  clerk  of  the  court,  testified. 

Mr.  Thurston.  The  clerk  of  the  State  court. 

The  Witness.  Mr.  Burton  is  here,  and  I  suggest  that  he  make  hfs 
own  statement  in  that  respect. 

Q.  I  should  like  you  to  state  what  took  place  in  court  there.    You 


420      SWAYKE  DfPBAOHMES^T  FBOOEEDINGS   IN   THE   8ENATE 

can  go  on  with  that  line. — A.  The  next  witness  then  was,  I  think,  Mr. 
John  Denham. 

Q.  Who  was  he ? — A.  He  was  the  editor  of  the  Pensacola  Press.  He 
was  unable  to  identify  a  certain  document,  and  the  city  editor,  Mr. 
Wilh'am  P.  Barker,  was  then  placed  on  the  stand  and  identified  a  cer- 
tain document  in  connection  with  the  newspaper  article  that  had  been 
published  on  Sunday  morning. 

Q.  (Producing  paper.)  Is  Uiat  the  original  document  that  he  identi- 
fied!— A.  (Examining.)  Yes,  sir;  that  is  the  document  produced  by 
Mr.  Barker. 

Q.  Do  you  know  in  whose  handwriting  that  is? — A.  Mr.  Louis  P. 
Paguet  told  me  personally  that  it  was  his  own  handwriting.  ^ 

Q.  Are  you  acquainted  with  his  handwriting? — ^A.  Yes,  sir. 

Q.  Judging  from  your  knowledge  of  his  handwriting,  state  as  to 
whether  or  not  that  is  in  his  handwriting. — A.  Yes,  sir;  I  thmk  it  is. 

Q.  And  in  addition  to  that  he  told  you  so  himself? — A.  Yes,  sir, 

Mr.  Thukston.  Mr.  President,  we  offer  this  in  evidence,  being  the 
manuscript  copy  of  the  article  which  appeared  in  the  Pensacola  paper 
of  Sunday  morning,  November  10,  1901. 

The  Witness,  "fliere  is  a  certified  copy  of  it  there. 

Mr.  Thukston.  I  will  ask  to  have  this  read,  and  for  the  convenience 
of  the  Secretary  ask  that  he  read  from  the  copy. 

Mr.  Manager  De  Armond.  Mr.  President,  I  think  it  is  already  in. 
We  have  no  objection  to  its  being  put  in  two  or  three  times,  however. 

Mr.  Thurston.  It  will  take  only  a  moment. 

The  Secretary  read  as  follows: 

JUDGB    BWATinB    SUMMONED  AS    PARTT    TO    THE  SUTT    IN  CASE   OF  FLORTOA  m'qUIBB  I;. 

PENSACOLA  COMPANY   ST  AL. 

A  decided  new  move  was  made  in  the  now  celebrated  case  of  Mrs.  Florida 
McGoire,  who  is  the  owner  by  inheritance  and  claims  the  possession  of  what  is 
known  as  the  ''Rivas  tract,''  on  the  eastern  portion  of  the  city,  near  Bayou  Texas, 
b^  the  filins  of  a  praecipe  for  summons,  through  her  attorneys,  ex- Attorney-General 
Simeon  Belden,  Judge  Louis  P.  Paquet,  of  New  Orleans,  and  E.  T.  Davis,  of  this 
city^  in  the  circuit  court  of  Escambia  County,  in  an  ejectment  proceedings  for  pjos- 
session  of  block  91,  as  per  map  of  T.  C.  Watson,  which  is  part  of  the  property  which 
is  claimed  by  Mrs.  Florida  McGuire,  and  which  is  alleged  that  Judge  Swayne  pur- 
chased from  a  real  estate  agent  in  this  city  during  the  summer  months,  and  which 
is  a  part  of  the  property  now  in  litigation  before  him. 

The  summons  was  placed  in  the  hands  of  Sheriff  Smith  late  last  night  for  service. 

Filed  November  12,  1901. 

F.  W.  Mabsh,  Clerk, 

United  States  of  America,  Northern  District  of  Florida: 

I,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Florida,  hereby  certify  that  the  forgoing  is  a  true  and  correct  copy  of  an 
original  paper  or  document  filed  in  the  cause  therein  specified  in  said  court  on  the 
day  therein  set  forth  as  the  same  remains  of  record  and  on  file  in  said  court 

Witness  my  hand  and  the  seal  of  said  court  at  the  dty  of  Pensacola,  in  said  dis- 
trict, this  3d  day  of  February,  A.  D.  1905. 

[seal.]  F.  W.  Mabsh,  Clerk, 

Q.  (By  Mr.  Thubston.)  Mr.  Marsh,  will  you  continue  your  state- 
ment of  the  testimony  that  was  given  in  the  case? — A.  Mr.  J.  C. 
Keyser  was  also  summoned  and  testified  that  he  had  received  the  prae- 
cipe from  Louis  P.  Paquet,  Simeon  Belden,  and  E.  T.  Davis;  that  he 
was  present 
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Q.  Did  he  say  where? — A.  At  the  store  of  George  W.  Pryor;  that 
he  was  present  at  a  conference  at  which  that  prsecipe  had  been  signed. 

Q.  Who  was  Keyser? — A.  J.  C.  Keyser  was  one  of  the  parties  who 
claimed  to  have  an  interest  in  this  tract  and  who  had  been  in  and  about 
the  court  with  these  attorneys. 

Q.  Who  was  Pryor,  at  whose  store  they  met! — A.  Mr.  Pryor  had 
paid  all  costs  in  the  case,  had  paid  my  costs,  and  had  signed  the  bond 
fof  costs  of  the  plaintiff  in  the  case.  That  is  all  I  know  personally  of 
his  connection  with  it. 

Q.  Now,  what  did  Keyser  testify  to? — A.  I  have  just  stated  that. 

Q.  Oh,  yes.  Calling  your  attention  to  the  newspaper  witness,  what 
was  his  name? — A.  E.  P.  Barker. 

Q.  Did  he  state  anything  as  to  what  person  brought  this  manuscript 
of  the  article  to  him,  and  when? — A.  Yes,  sir;  he  stated  that  Mr. 
George  W.  Pryor  had  brought  the  article  to  him  late  Saturday  even- 
ing; that  he  had  taken  it  and  published  it  as  a  news  item. 

Q.  In  what  paper? 

Mr.  Sfooner.  I  ask  that  the  answer  may  be  repeated. 

The  Presiding  Officer.  The  reporter  will  read  the  last  question 
and  answer. 

The  reporter  read  as  follows: 

Q.  Bid  he  state  aaything  as  to  what  person  brought  this  manuscript  of  the  article 
to  him,  and  when? — A.  Yes,  sir;  he  stated  that  Mr.  Geoi^ge  W.  Pryor  had  brought 
the  artide  to  him  late  Saturday  evening;  that  he  had  taken  it  and  published  it  as  a 
news  item. 

Q.  (By  Mr.  Thurston.)  What  further  testimony  was  presented? — 
A.  I  do  not  recall  any  other  witnesses. 

Q.  Did  the  respondents  in  that  proceeding  present,  Belden  and  Davis, 
ask  to  call  any  witnesses? — A.  They  called  Mr.  W.  A.  Blount  and  Mr. 
William  Fisher;  had  them  swoi*n ;  asked  Mr.  Blount,  I  think,  two  ques- 
tions and  Mr.  Fisher  one  or  two. 

Q.  What  did  they  ask  them,  if  you  remember? — A.  They  asked 
them  if  they  were  interested  in  that  litigation — ^in  the  property  in  issue 
in  the  Florida  McGuire  case. 

Q.  What  did  they  answer? — A.  They  answered  that  they  were. 

?.  Who  was  Mr.  Fisher? — A.  Mr.  William  Fisher  was  an  attorney 
ensacola,  Fla. 

Q.  And  was  then  and  there  associated  with  Mr.  Blount  in  presenting 
the  contempt  case  to  the  court? — A.  Yes,  sir.    Mr.  Fisher  is  now  dead. 

Q.  Yes;  that  is  what  I  was  about  to  ask  you.  Did  Davis  or  Belden 
make  any  argument  in  the  case? — A.  Mr.  Davis  produced  a  copy  of 
the  American  and  English  EncyclopsBdia  of  Law — ^I  think  it  was  the 
second  edition — and  read  some  citations  there  on  the  construction  to  be 
given  to  the  act  of  1831,  known  as  section  726  of  the  Revised  Statutes. 

Q.  Did  either  of  them  testify  in  the  case? — A.  No,  sir. 

Q.  Did  either  of  them  offer  to  be  sworn  and  testify? — A.  No,  sir. 

Q.  Were  they  denied  or  refused  any  request  for  time? — A.  No,  sir; 
there  was  no  suggestion. 

Q.  Were  they  refused  or  denied  any  opportunity  to  present  wit- 
nesses?— A.  No,  sir;  all  the  time  that  was  necessary  for  tne  trial  was 
given.    There  was  no  haste. 

Q.  Were  they  refused  or  denied  the  right  to  make  such  argument 
as  they  desired? — A.  No,  sir. 
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Mr.  Manager  Palmer.  Mr.  President,  I  am  not  objecting  to  this 
testimony,  but  it  seems  to  me  that  the  proper  function  of  the  witness 
is  to  state  what  did  happen  and  not  what  did  not  happen. 

Mr.  Thurston.  Mr.  President,  if  I  have  fallen  into  the  unfortunate 
habit  of  asking  leading  questions,  it  is  because  I  have  been  so  splendidly 
schooled  in  that  line  in  the  last  few  days. 

The  Presiding  OrncER.  Neither  t&e  managers  nor  counsel  for  the 
respondent  ought  to  ask  leading  questions. 

Mr.  Manager  Palmer.  The  objection  is  not  that  the  question  is 
leading,  but  the  objection  is  that  counsel  is  asking  witness  to  tell  what 
did  not  happen  instead  of  what  did  happen;  and  ne  has  taken  a  great 
deal  of  time  to  do  it  in. 

The  Presiding  Officer.  The  question  might  have  been  asked  in 
this  form,  whether  Mr.  Davis,  Mr.  Belden,  or  Mr.  Paquet  asked  for 
any  time  to  be  given  for  them  to  prepare  their  defense. 

Q.  (By  Mr.  Thurston.)  At  the  conclusion  of  that  hearing,  Mr. 
Marsh,  will  you  state  as  nearly  as  you  can  what  Judge  Swayne  said 
and  did? — A.  I  think  1  can  best  answer  that  question  oy  saying  thatl 
read  carefully  Mr.  Blount's  summing  up  of  that. 

Mr.  Manager  Palmer.  If  the  court  please,  1  object  to  that.  We 
do  not  care  s^bout  hearing  of  Mr.  Blount's  testimony.  If  the  witness 
knows  anything  about  the  subject-matter  let  him  state  it. 

The  Presiding  Officer.  The  objection  is  sustained. 

The  Witness.  The  Judge,  as  I  recollect,  took  up  the  reference  to 
the  rule  and  what  was  charged  in  the  rule.  He  then  took  up  the 
answer  and  pointed  out  the  allegations  in'  the  rule  that  had  not  been 
answered  to,  and  called  attention  to  the  evasive  manner  of  the  answer, 
and  that  it  was  in  no  way  responsive  to  the  rule.  He  took  up  next 
that  part  of  the  answer  maae  by  Mr.  Davis  alone,  in  which  he  took 
objection  to  the  jurisdiction  of  the  court  on  the  ground  that  he  had 
not  asked  his  name  to  be  placed  of  counsel  until  Monday  morning,  and 
said  that  they  had  in  no  way  responded  to  the  charge  against  him;  that 
the  acts  in  and  about  the  court  room  had  led  the  court  to  believe  that 
he  was  of  counsel  in  the  case  previous  to  that  time.  He  then  com- 
mented on  the  character  of  the  testimony  adduced;  that  the  bringing 
of  the  suit  Saturday  night  late,  and  the  instructions  given  to  the  sheriff 
to  serve  the  processes  Saturday  night  by  all  means  or  by  all  hazards, 
and  that  the  evident  haste  of  that  suit  led  the  court  to  believe  that  there 
was  but  one  purpose,  and  that  was  to  influence  the  court  in  its  action 
in  the  case  at  the  time  it  was  to  be  called  for  Monday  mornine;  that 
the  attempt  to  dismiss  the  case  had  in  his  mind  been  an  aftertnought 
and  could  not  affect  the  contemptuous  conduct. 

He  then  chamcterized  the  profession  of  the  law  as  the  highest  call- 
ing to  which,  in  his  opinion,  a  man  could  be  called;  that  it  required 
the  utmost  observance  of  the  rules  of  courteous  demeanor  toward  one 
another  and  toward  the  court;  that  the  conduct  of  these  attorneys  had 
been  verv  different  in  that  respect;  that  the  course  they  had  pursued 
was  crooked,  or  appeared  to  the  court  to  be  crooked,  and  had  a  vicious 
tendency.  He  spoke  of  the  age  of  one  of  the  defendants;  said  it  was 
the  saddest  duty  that  he  had  ever  had  to  perform  in  his  twelve  years 
upon  the  bench,  and  that  he  had  looked  for  some  extenuating  circum- 
sUince  in  his  case,  but  had  been  unable  to  find  any  that  womd  differ- 
entiate  his  case  from  that  of  Mr.  Davis.  Then  he  proceeded  to  pro- 
nounce the  sentence,  which  was  entered,  with  this  exception,  that  he 
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had  included  in  the  sentence  a  provision  which  disbarred  the  attorneys 
from  practicing  in  his  court  for  two  years.  This  portion  of  the  sen- 
tence was  retracted  almost  immediately — before  it  was  entered. 

Q.  (Bjr  Mr,  Thukston.)  Was  the  attention  of  the  court  at  that 
time  or  in  the  court  that  day  called  by  Belden  or  Davis,  or  any  rep- 
resentative of  theirs,  to  the  fact  that  the  statute  only  permitted  a  sen- 
tence of  fine  or  imprisonment,  whereas  a  judgment  of  both  had  been 
entered? — ^A.  No,  sir. 

Q.  What  afterwards  became  of  that  portion  of  that  proceeding 
remaining  against  the  defendant  Paquet? — A.  Judge  I^uet  was 
served  by  the  marshal  of  the  district  in  Louisiana  with  the  rule  after 
the  decision  on  the  writ  of  habeas  corpus.  He  appeared  and  filed  an 
answer,  which  raised  the  question  of  the  jurisdiction  of  the  court  in 
his  case.  He  sued  out,  shortly  after  that,  a  writ  of  prohibition  in  the 
circuit  court  of  appeals,  which  petition  was  denied,  and  he  came  over 
personally  and  presented  a  written  statement  or  apology  in  court. 

Q.  (Handing  paper  to  the  witness.)  Is  that  the  original  written 
statementpresentedby  Mr.  Paquet) — A.  (Examining paper.)  Yes,  sir; 
that  is  the  original. 

Q.  Does  it  show  the  filing  of  it? — ^A.  Yes,  sir;  the  file  mark  is  on 
there.     It  has  been  in  my  possession  ever  since. 

Mr.  Thurston.  Mr.  President,  this  is  the  document  as  to  the  exist- 
ence of  which  some  doubt  was  expressed  on  yesterday.  I  do  not  ask 
to  have  it  read,  because  we  presented  and  had  put  into  the  testimony 
an  exact  copy  on  yesterday.  I  present  it  now  for  the  mere  purpose 
of  removing  any  doubt  in  the  minds  of  the  Senate  or  of  the  managers 
that  that  document  did  and  does  exist.  [To  the  witness.]  What  was 
the  apparent  physical  condition  of  Mr.  Belden  at  the  time  of  these 
contempt  proceedings? 

A.  Well,  Mr.  Belden  came  into  the  court  in  the  usual  way.  I  saw  no 
evidence  of  feebleness,  except  that  one  corner  of  his  mouth  was  drawn 
a  little  bit  up,  and  his  lower  eyelid  on  the  right-hand  side  was  drawn 
a  little  down.     It  gave  his  features  a  slightly  distorted  appearance. 

Q.  Was  either  Davis  or  Belden  asked  any  questions  on  that  hearing 
by  Judge  Swayne? — A.  No,  sir.  My  recollection  is  quite  clear  on 
tnat,  that  Mr.  Belden  never  said  a  word  during  the  entire  hearing. 

Mr.  Manager  Palmeb.  That  is  not  any  answer  to  the  question. 

The  Witness.  Mr.  Davis  was  presented  by  Mr.  Blount  with  this 
paper  that  Mr.  Barker  produced.  Mr.  Blount  asked  him  if  that  was 
nis  handwriting,  and  Mr.  Davis  said  ''No;  it  was  not,"  and  Mr.  Blount 
asked  him  whose  handwriting  it  was,  and  he  said  he  thought  it  was 
Judge  Paquet's. 

Q.  Did  J  udge  Swayne  from  the  bench  ask  either  of  them  any  ques- 
tions?— A.  No,  sir;  the  paper  had  not  been  in  Judge  Swayne's  pos 
session  at  that  time. 

Q.  Was  any  statement  made  at  that  time  by  either  Davis  or  Belden, 
in  substance,  that  they  had  never  heard  the  Judge's  statement  from 
the  bench  of  the  reasons  why  he  had  refused  to  recuse  himself  ?— A. 
There  was  no  statement  made  by  either  Mr.  Davis  or  Mr.  Belden 
except  what  was  contained  in  their  answer  and  read. 

Q.  Did  either  of  them  make  any  statement  to  the  effect  that  they 
had  decided  to  dismiss  the  Florida  McGuire  suit  before  removing  the 
action  against  Judge  Swayne  in  the  State  court  ? — A.  No,  sir*  there  was 
no  such  statement  made. 
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Q.  Did  either  of  them  make  or  offer  to  make  any  statement  explain- 
ing what  they  had  done,  or  seeking  to  show  that  it  did  not  constitute 
a  contempt? 

Mr.  Manager  Palmer.  Mr.  President,  I  object  to  that  question. 
We  might  as  well  raise  the  issue  now  as  at  any  time. 

The  Presiding  Officer.  Will  counsel  repeat  the  question! 

The  reporter  read  the  question,  as  follows: 

Q.  Bid  either  of  them  make  or  offer  to  make  any  statement  explaining  what  they 
had  done  or  seeking  to  show  that  it  did  not  constitute  a  contempt? 

Mr.  Manager  Palmer.  The  objection  is  that  it  is  competent  for  the 
witness  to  state  what  was  done  and  not  what  was  not  done.  It  is 
perfectly  idle  to  take  up  the  time  of  the  court  in  asking  whether  Mr. 
Davis  or  Belden  did  not  do  this,  that,  or  the  other  thing,  when  the 
witness  has  testified  what  did  transpire  there.  It  is  a  matter  of  fair 
argument  whether  they  did  thus  and  so,  but  I  submit  that  it  is  not 
proper  for  the  witness  to  testify  to  anything  except  as  to  what  occurred 
on  that  occasion. 

The  Presiding  Officer.  On  what  ground  does  counsel  ask  the 
question  ? 

Mr.  Thurston.  Mr.  President,  in  a  matter  of  this  sort  when  what 
has  taken  place  has  been  sworn  to  upon  the  other  side,  I  deem  it 
entirely  proper  as  a  matter  of  correct  examination  to  show  that  certain 
other  things  did  not  take  place,  and  to  contradict  the  statements  of 
both  Belden  and  Davis. 

Mr.  Manager  Palmer.  Mr.  President,  we  have  not  claimed  that  any 
such  thing  took  place.     It  does  not  contradict  anything. 

Mr.  Thurston.  Then  1  will  withdraw  the  question  on  that  admission 
by  the  managers. 

Mr.  Manager  Palmer.  There  is  no  admission  at  all;  we  have  only 
proved  what  took  place  there,  not  what  did  not  take  place. 

Mr.  Thurston.  If  it  is  not  an  admission  I  will  let  it  go  for  what  it 
is  worth. 

The  Presiding  Officer.  The  Presiding  Officer  understands  the 
question  is  withdrawn. 

Mr.  Thurston.  It  is  withdrawn.  [To  the  witness.]  Do  you  know 
one  Donald  McLellan  ? 

A.  Yes,  sir. 

Q.  Who  was  a  witness  here  during  this  trial? — A.  Yes,  sir. 

Q.  I  do  not  see  the  date  of  that  conversation  here.  To  save  time 
'coking  it  up,  I  will  ask  you,  Mr.  Marsh,  do  you  remember  the  date 
at  which  you  had  a  conversation  with  Mr.  McLellan  in  your  office,  and 
also  a  conversation  had  with  him  in  the  street  the  following  day,  if 
you  will  state  it? 

The  Presiding  Officer.  It  is  on  page  269  of  the  record. 

Mr.  Thurston.  Thanks,  Mr.  President. 

The  Witness.  The  date  is  January  27. 

Mr.  Thurston.  I  withdraw  that  last  question.  [To  the  witness.] 
Did  you  have  a  conversation  with  Mr.  Donald  McLellan  at  your  office 
in  the  United  States  court  building,  city  of  Pensacola,  Fku,  on  or 
about  the  27th  day  of  January  last) 

A.  I  did,  sir. 

Q.  Did  he  or  did  he  not  state  to  you  at  that  time  in  substance  and 
effect  as  follows:  That  on  the  trial  of  Davis  and  Belden  for  contempt 
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he  took  down  the  judge's  remarks  just  as  given?— A.  He  stated  that 
to  me;  yes,  sir. 

Q.  Did  he,  or  did  he  not,  on  that  occasion  further  say  that  he  after- 
wards took  the  manuscript  to  Judg^e  Swayne,  and  he  looked  it  over  but 
made  no  correction? — A.  He  made  that  statement  to  me. 

Q.  Did  he,  or  did  he  not,  further  state  at  that  time  and  place  that 
Judge  Swayne  then  said  to  him  that  his  statement  was  about  right? — 
A.  X  es,  sir;  he  made  that  statement. 

Q.  Did  he,  or  did  he  not,  then  and  there  state  to  you  that  there  was 
no  abusive  language  used  by  Judge  Swayne  at  the  time  of  the  sen- 
tence?— ^A.  Yes,  sir;  he  made  that  statement. 

Q.  Did  he,  or  did  he  not,  then  and  there  state  to  you  that  Judge 
Swayne  did  not  use  the  expression  that  Mr.  Davis  and  General  Belden 
were  a  stench  in  the  nostrils  of  the  people,  and  that  he  did  not  state 
that  their  conduct  was  a  stench  in  the  nostrils  of  the  people,  or  words 
to  tiiat  effect? — A.  Yes,  sir;  he  made  that  statement 

Q.  Did  he,  or  did  he  not,  then  and  there  state  to  you  that  Judge 
Swayne  did  not  use  the  expression  that  Mr.  Davis  and  General  Belden 
were  a  stench  in  the  nostrils  of  the  people,  and  that  he  did  not  state 
that  their  conduct  was  a  stench  in  the  nostrils  of  the  people,  or  words 
to  that  eflfect? — A.  Yes,  sir. 

Q.  Did  he,  or  did  he  not,  then  and  there  state  to  you  that  Judge 
Swayne's  conduct  at  the  trial  of  Davis  and  Belden  for  contempt  was 
dignified,  and  that  it  was  what  he  thought  a  judge's  conduct  should 
be? — A.  Yes,  sir;  he  made  that  statement. 

Q.  Did  he,  or  did  he  not,  then  and  there  further  state  to  you  that 
at  that  time  Judge  Swayne's  appearance  was  that  of  sadness  and  not 
of  anger? — A.  xes,  sir;  he  made  that  statement  to  me. 

Q.  Did  you  have  any  further  conversation  with  him? 

The  Presiding  Officer.  What  the  witness  McLellan  stated  was 
that  Judge  Swayne  was  sad,  not  angry,  when  sentencing  Judge  Belden. 

Mr.  Thurston.  I  understand.  [To  the  witness.]  I  will  ask  you, 
Mr.  Marsh,  did  he  limit  that  statement  as  to  the  sentence  of  Judge 
Belden? — A.  No,  sir;  not  to  me. 

Q.  Did  you  have  another  conversation  with  the  same  gentleman  on 
the  street  of  Pensacola  in  front  of  the  Parlor  Market  about  that  same 
date  or  the  next  da^? — A.  As  I  recall,  it  was  the  same  day  that  I  had 
the  conversation  with  him  in  front  of  the  Parlor  Market. 

Q.  I  think  he  said  *Hhe  same  day."  At  that  time  and  place  did  he, 
or  did  he  not,  state  to  you  that  he  had  been  up  to  the  Escambia  Hotel 
to  see  Judge  Liddon  and  had  been  asked  about  that  article;  that  he 
expected  that  he  would  be  summoned  to  Washington,  but  did  not 
want  to  go  for  fear  he  would  say  something  he  ought  not  to  say? — A. 
Yes,  sir;  he  made  that  statement  to  me. 

Q.  Are  you  familiar  with  the  rules  of  practice  of  the  circuit  court 
of  the  State  of  Florida? — A.  Yes,  sir;  I  am. 

Q.  What  would  be  the  rule  day  for  the  return  of  process  or  appear- 
ance after  praecipe  had  been  served? — ^A.  Under  the  laws  of  the  State 
of  Florida  service  of  summons  must  be  effected  ten  days  before  the 
return  day,  which  is  the  first  Monday  of  each  month.  The  praecipe 
therefore  must  be  filed  the  previous  day.  Our  practice  is  to  file  a 
praecipe  not  later  than  the  second  Thursday  before  the  firat  Monday  of 
the  month,  and  the  summons  must  be  served  not  later  than  the  ensuing 
Friday. 
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Mr.  Thurston.  Mr.  President,  I  have  noticed  that  in  Judge  Belden's 
testimony  he  speaks  of  the  suit  of  Watson  &  Co.  against  Edgar  for 
commission  as  having  been  pending  in  the  United  States  court  of  Pen- 
sacola.  I  think  he  evidently  made  a  slip  of  the  tongue,  or  else  was 
incorrectly  reported.  In  order  to  make  that  certain,  nowever,  I  will 
ask  this  witness.  [To  the  witness.]  Was  any  such  case  ss  that  brought 
in  the  United  States  circuit  court  or  district  cpurt  at  Pensacola? 

A.  No,  sir;  that  case — I  examined  the  record  myself — was  brought 
in*the  county  judge's  court  of  Escambia  County. 

Q.  In  the  reincarnated  suit  of  Florida  Mcuuire  after  November^ 
1901 — for  brevity's  sake  I  call  it  ''the  Florida  McGuire  case" — dia 
Mr.  E.  T.  Davis  appear  as  one  of  the  attorneys? — A.  Yes,  sir. 

Q.  Was  there  a  praecipe  for  witnesses  filed  in  that  case  ? — A.  Yes,  sir. 

Q.  (Handing  paper  to  witness.)  Is  that  it? 

The  Presiding  Officer.  Was  that  introduced  yesterday? 

Mr.  Thurston.  No,  your  honor.  I  did  not  introduce  it.  I  stated 
that  I  would  introduce  it. 

The  Witness  (examining  paper).  Yes,  sir;  that  is  the  praecipe. 

Mr.  Thurston.  I  will  oner  this  in  evidence,  with  the  permission  of 
the  Senate.  I  will  not  ask  to  have  it  read.  There  is  a  cx)py  here  that 
I  will  furnish  for  use  in  printing.  [To  the  witness.]  Were  jrou  pres- 
ent when  that  case  in  which  the  subpoenas  were  issued  was  tried? 

A.  Yes,  sir. 

Q.  Do  vou  remember  the  witnesses  called  for  the  plaintiff,  Florida 
McGuire? — A.  Only  in  a  general  way. 

Q.  About  how  many  were  there? — A.  I  think  there  were  sixteen  or 
seventeen  witnesses  called. 

Q.  Were  any  of  them  called  for  the  plaintiff  who  resided  outside  of 
Pensacola? — A.  I  do  not  think  there  were.  There  was  no  summons 
issued  for  a  witness  residing  outside  of  the  city  limits. 

Q.  Have  you  examined  your  records  to  see  whether  any  further 
praecipes  were  filed  for  subpoenas  in  that  case? — A.  I  have  been  unable 
to  fina  any  other  praecipes  for  witnesses. 

Q.  Just  one  more  thing.  In  the  case  of  Florida  McGuire — I  have 
called  it  that  without  naming  the  defendants,  in  order  to  be  brief — 
pending  in  the  circuit  court  at  Pensacola  on  November  5,  and  which 
was  dismissed  on  November  11,  did  Mr.  Davis  appear  formally  of 
record  in  that  case;  and,  if  so,  when? — A.  On  the  morning  of  Novem- 
ber 11  Mr.  Davis  asked  that  his  name  be  entered  of  counsel  in  the 
cause. 

Q.  Was  it  done? — A.  It  was  done. 

Q.  Did  he  file  any  paper? — A.  He  presented  an  application  for  an 
order  of  discontinuance.  Later,  in  December,  Mr.  Davis  presented  to 
me  a  statement  in  the  matter  of  taxation  of  costs  which  made  some 
objections  to  some  items  that  were  in  the  process  of  being  taxed.  This 
paper  was  signed  by  himself  and  by  Simeon  Belden  and  L^uis  P.  Paquet 
as  attorneys. 

Mr.  Thurston.  Mr.  President,  I  find  that  I  put  that  paper  in  evi- 
dence on  yesterday.    I  therefore  withdraw  my  offer  of  it  to-day. 

The  Presiding  Officer.  The  Presiding  OflBcer  recollected  that 
objection  was  made  to  it,  and  he  decided  the  paper  bore  on  the  ques- 
tion, though  it  was  not  conclusive,  and  that  it  was  put  in  evidence. 

Mr.  Thurston.  Yes,  Mr.  President,  I  do  not  wish  to  duplicate  it. 
[To  the  witness.]    That  is  all. 
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The  Witness.  I  have  not  answered  the  question  yet. 

The  Presiding  Officer.  The  witness  has  not  answered  the  question 
fully.     The  reporter  will  read  the  last  question  and  answer. 

Mr.  Thurston.  The  witness  had  partially  answered  the  question, 
and  I  thought  he  had  concluded:  but  if  there  is  anything  further  to 
add  I  should  like  to  have  read  wnat  he  did  say,  and  then  let  him  com- 
plete his  answer. 

The  reporter  read  as  follows: 

Q.  Did  he  file  any  paper? — A.  He  presented  an  application  for  an  order  of  discon- 
tinuance. Later,  in  December,  Mr.  Davis  presented  to  me  a  statement  in  the  matter 
of  taxation  of  costs,  which  made  some  objections  to  some  items  that  were  in  the 
process  of  being  taxed.  This  paper  was  signed  by  himself  and  by  Simeon  Belden 
and  Louis  P.  Paquet  as  attorneys. 

The  Witness.  After  the  taxation  of  costs,  Mr.  Davis  filed  with  me 
an  appeal  from  that  taxation  signed  by  himself  and  Simeon  Belden  on, 
I  thmk,  January  4.  I  notified  him  the  matter  would  be  called  up 
before  the  court.  He  accepted  this  notice  and  appeared  in  person  and 
argued  the  matter  before  tne  court. 

Mr.  Thurston.  That  is  all. 

Mr.  Patterson.  Mr.  President,  I  desire  to  propound  to  the  witness 
the  questions  which  I  send  to  the  desk. 

The  Presiding  Officer.  The  questions  of  the  Senator  from  Colo- 
rado will  be  read. 

The  Secretary  read  the  first  question  of  Mr.  Patterson,  as  follows: 

Q.  On  the  contempt  trial  was  the  statute  declaring  the  punishment  for  contempt 
read  or  called  to  the  attention  of  Judge  Swayne? 

A.  Not  that  I  recall. 

The  Secretary  read  the  second  question  of  Mr.  Patterson,  as  follows: 

Q.  After  the  dismissal  of  the  suit  of  Florida  McGuire  when  was  it  recommenced? 

A.  The  13th  day  of  February,  1902,  as  I  recall,  or  thereabouts. 

Mr.  Pettus.  I  desire  to  propound  to  the  witness  the  questions  which 
I  send  to  the  desk. 

The  Presiding  Officer.  The  Senator  from  Alabama  propounds 
questions,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  the  first  question  of  Mr.  Pettus,  as  follows: 

Q.  By  what  authority  did  you  allow  the  original  records  and  papers  in  the  Florida 
McGuire  case  to  be  taken  from  your  office  and  brought  here? 

A.  I  just  simply  brought  them.  There  is  an  independent  record  of 
all  these  transactions  recorded  in  books  and  kept  at  Pensacola.  I 
brought  the  files  only. 

The  Secretary  read  the  second  question  of  Mr.  Pettus,  as  follows: 

Q.  Did  not  Mr.  Davis  read  to  the  judge  on  the  trial  of  the  contempt  case  the  stat- 
ute of  the  United  States  defining  contempts  of  courts? 

A.  Only  in  so  far  as  it  was  recited  in  the  American  and  English 
encyclopsedia,  out  of  which  he  read.  The  statute  itself  was  not  given 
in  full,  but  only  by  reference. 

The  Secretary  read  the  third  question  of  Mr.  Pettus,  as  follows: 

Q.  After  a  civil  case  is  placed  on  the  trial  docket,  is  tl\ere  any  rule  or  practice  aa 
o  setting  cases  for  trial  on  particular  days? 

A.  No  settled  practice.  The  usual  course  is  for  the  parties  to  a^ree. 
This  agreement  is  recognized  by  the  court,  providing  it  would  not 
result  in  holding  the  jury  an  unreasonable  length  of  time,  the  require- 
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ment  of  the  court  being  that  the  business  be  dispatched  as  rapidly  as 
possible. 

Mr.  CuiiBEBSON.  I  desire  to  propound  four  questions  to  the  witness 
in  consecutive  order,  they  being  numbered. 

The  Presiding  Officer.  The  questions  will  be  read  by  the  Secretary. 

The  Secretary  read  the  first  question  of  Mr.  Culberson,  as  follows: 

Q.  Did  Judge  Swayne  ever,  within  your  knowledge,  register  or  cafit  a  vote  in 
Florida?    If  80,  when  and  where  did  he  do  so? 

A.  No,  sir. 

The  Secretary  read  the  second  question  of  Mr.  Culberson,  as  follows: 

Q.  Did  Judge  Swayne  ever,  within  yoor  knowledge,  pay  a  poll  tax  in  Florida?  If 
so,  when  and  where  was  it  paid. 

A.  I  have  no  knowledge  about  those  matters  at  all. 

The  Secretary  read  the  third  question  of  Mr.  Culberson,  as  follows: 

Q.  State  any  &ct  within  yoor  personal  knowledge,  aside  from  any  mere  claim  of 
li^;al  residence,  tending  to  show  that  Judge  Swayne  prior  to  1900  had  in  Pensaoola, 
Fui.,  or  elsewhere  in  his  district,  a  house,  residence,  or  place  of  abode  for  himself 
and  family. 

A.  Prior  to  October,  1900,  Judge  Swayne  had  no  house  rented  or 
fixed  place  where  he  kept  furniture  that  I  know  of. 

The  Secretary  read  the  fourth  question  of  Mr.  Culberson,  as  follows: 

Q.  State  any  fact  within  your  personal  knowledge  showing  or  tend- 
ing to  show  that  Judge  Swayne,  prior  to  1900,  exercised  any  right, 
performed  any  duty,  or  took  advantage  of  the  privilege  as  a  resident 
of  Pensacola,  Fla.,  or  his  district. — A.  That  is  a  pretty  broad  question. 
I  should  have  to  reflect  on  that  a  moment.  Just  read  the*  question 
again,  please. 

The  Secretary  again  read  the  last  question  propounded  by  Mr.  Cul- 
berson. 

A.  Early  in  my  acquaintance  with  Judge  Swayne  he  often  spoke  to 
me  of 

Mr.  Manager  Palmes.  If  the  court  please,  I  object  to  that  answer. 
That  is  not  an  answer  to  the  question. 

The  Witness.  That  is  the  only  kind  of  an  answer  I  can  give  to  it — 
that  is,  conversations  with  Jud^e  Swayne. 

Mr.  CuLBEBSON.  I  ask  that  the  q^uestion  be  again  read  to  the  wit- 
ness. It  asks  for  any  fact  within  his  knowledge.  A  witness  yester- 
day objected  that  a  legal  (question  had  been  asked.  I  ask  this  witness 
to  state  any  fact  within  his  knowledge,  and  therefore  would  request 
that  the  question  be  again  propounded. 

The  Witness.  I  understand  the  question  now,  I  think. 

The  Peesiding  Offioek.  The  question  will  be  again  read. 

The  Secretarv  again  read  the  last  question  propounded  by  Mr. 
Culberson,  as  follows: 

Q.  State  any  fact  within  your  personal  knowledge  showing,  or  tending  to  show, 
that  Judge  Swayne  prior  to  1900  exercised  any  right,  performed  any  duty,  or  took 
advantage  of  the  privilege  as  a  resident  of  Pensacola,  Fla.,  or  his  district. 

A.  If  that  question  refers  to  voting  and  paying  tazes^  I  have  no 
information  on  the  subject  at  all.  The  only  information  I  could  give 
would  be  conversations  with  Judge  Swayne 

Mr.  Manager  Palmer,  Mr.  Manager  Powebs,  and  Mr.  Manager 
Olmsted.  Do  not  give  them. 

A.  And  his  endeavors  to  get  a  house  in  Pensacola. 
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Cross-examined  by  Mr.  Manager  Palmer: 

Q.  Mr.  Marsh,  you  say  that  Davis  called  the  attention  of  Jud^e 
Swayne  to  the  act  of  1831  i — A.  He  read  some  provision  out  of  the 
encyclopaedia.     I  do  not  recall  the  exact  citation. 

Q.  He  called  his  attention  to  the  fact  that  a  contempt  could  not  be 
punished  summarily  unless  it  was  conunitted  within  the  presence  of 
the  court  or  so  near  thereto  as  to  disturb  the  administration  of  justice 
or  in  violation  of  some  positive. decree,  order,  or  judgment  of  the 
court? — ^A.  I  do  not  think  that  was  the  character  of  the  citation  he 
gave.    It  was  on  some  other  point. 

Q.  You  say  that  what  he  did  read  he  read  out  of  the  American  and 
English  encyclopaedia i — ^A.  Yes,  sir. 

Q.  Did  he  have  the  book  there? — ^A.  Yes,  sir. 

Q.  Did  Judge  Swayne  have  the  act  of  1831,  providing  for  thepun- 
ishment  of  contempts,  before  him  during  the  trial  of  tnat  case? — A. 
If  I  recall,  the  Revised  Statutes  were  not  used  at  all  during  the  trial. 

Q.  How  lon^  was  it  after  the  testimony  in  the  case  closed  before 
Judge  Swayne  imposed  the  sentence  on  these  men  ? — ^A.  He  deliberated 
onlv  a  few  moments.    Probably  two  or  three  minutes. 

Q.  Did  he  examine  the  statutes  between  the  time  the  testimonv  was 
closed  and  the  time  he  pronounced  sentence? — ^A.  I  do  not  recall  that 
he  did. 

Q.  Did  Judge  Swayne  to  your  knowledge  ever  examine  that  statute 
with  reference  to  this  case? 

The  Witness.  Afterwards  or  before? 

Q.  Before. — ^A.  Not  before  that  I  recall. 

Q.  Did  he  examine  the  statute  afterwards? — A.  I  think:  yes,  sir. 

Q.  That  is  to  say,  aftei^  these  men  went  to  jail,  then  he  did  examine 
the  statute? — A.  !f^o;  it  was  after  the  decision  in  the  circuit  court  of 
appeals. 

Q.  Then  it  was  after  the  men  had  been  put  in  jail,  was  it  not? — A. 
Yes,  sir. 

Q.  Up  to  the  time  the  men  were  committed  to  jail,  to  your  knowl- 
edge had  Judge  Swayne  ever  examined  the  statute? — A.  No,  sir;  not 
in  my  presence  or  that  I  recall. 

Q.  Were  the  Revised  Statutes  in  the  library  of  the  court? — A.  Yes, 
sir;  I  had  possession  of  them. 

Q.  And  the  jud^  could  have  examined  them  if  he  had  asked  for 
them? — A.  I  should  have  certainlv  afforded  them;  yes,  sir. 

Q.  Now,  you  say  on  Monday,  the  5th  of  November,  Judge  Swayne 
made  a  statement  that  he  had  received  a  letter  from  Belden  and  Paquet 
stating  that  they  had  understood  that  he  had  negotiated  the  purcnase 
of  a  part  of  the  tract  of  land  in  dispute  in  the  Florida  McGuire  case? — 
A.  That,  I  think,  was  Tuesday,  November  6. 

Q.  On  Tuesday,  November  6,  was  it? — ^A.  Yes,  sir. 

Q.  And  Paquet  was  present  in  court? — ^A.  Yes,  sir. 

Q  And  Judge  Swayne  stated  that  when  he  ascertained  that  this  land 
was  in  controversy  before  him  he  broke  off  the  negotiations? — A.  He 
stated  that  when  flie  quitclaim  deed 

Q.  You  lust  answer  the  question  that  I  asked.  Did  he  state  then 
and  there  tnat  he  broke  off  the  negotiations  when  he  found  out  that 
the  land  was  in  controversy  before  him  ? — A.  When  he  found  out  it  was 
a  quitclaim  deed 
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Q.  Do  you  know  what  statement  was  put  on  record  on  the  11th  of 
November? — A.  Yes,  sir, 

Q.  Does  he  say  anything  about  a  quitclaim  in  that  statement? — A. 
In  that  statement  he  says  that  when  the  quitclaim  was  sent  to  him  he 
discovered  by  inquiry  that  the  property  was  the  same  as  that  in  litiga- 
tion before  him. 

Q.  Did  he  in  his  statement  on  the  5th  of  November  say  anything 
about  a  quitclaim  deed? — A.  I  think  he  did;  yes,  sir;  that  is  my  recol- 
lection. 

Q.  Now  listen.  Was  not  the  reason  he  gave  for  breaking  off  nego- 
tiations that  he  discovered  that  the  land  was  in  litigation  before  him  i — 
A.  Only  inferentially.     I  do  not  think  he  stated 

Q.  He  did  not  state  that  proposition? — A.  I  do  not  think  he  stated 
that  proposition  squarely;  no,  sir. 

Q.  Dia  he  state  then  and  there  that  Mr.  Hooton  had  told  him  when 
he  purchased  the  land  that  it  was  a  part  of  the  Cheveaux  or  Bivas  tract 
and  was  in  suit  before  him? — A.  No;  he  did  not  refer  to  that. 

Q.  He  stated  then  and  there  that  he  never  found  out  that  the  prop- 
erty was  in  controversy  before  him  until  after  he  received  the  letter 
from  the  agent? — A.  No;  he  did  not  go  to  that  extent. 

Q.  Did  he  state  the  time  when  he  ascertained  that  the  property  was 
in  litigation  before  him? — A.  He  said  on  inquiry  in  relation  to  the 
quitclaim  deed  he  found  that  the  propertv  was  in  litigation  in  that  suit. 

Q.  Then  he  stated  practically  that  ne  did  not  find  out  that  the  prop- 
erty was  in  litigation  until  after  the  deed  was  sent  to  him? — A.  I  am 
not  testifying  as  to  conclusions. 

Q.  I  call  your  attention  to  the  American  and  English  Encyclopoedia 
of  Law  on  page  32,  and  ask  you  to  state  whether  the  portion  I  will 
read  was  what  Mr.  Davis  called  to  the  attention  of  the  court: 

United  States  Statutes,  section  724  (U.  S.  Bev.  6tat),  limits  the  power  of  the 
Federal  courts  to  punish  for  contempts,  and  defines  contempts  to  be  eitner:  (1)  con- 
tempts committed  in  the  presence  of  the  court;  (2)  the  misbehavior  of  an  ofi&cer  of 
the  court  in  his  official  transactions;  or  (3)  the  disobedience  or  the  resistance  by  any 
oflficer,  party,  juror,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  court. 

Was  not  that  what  Davis  read? 

A.  I  do  not  recall  that  he  read  that  portion.  I  think  it  was  some 
subsequent  citation  from  that  book.  I  am  not  certain  about  that.  I 
would  not  attempt 

Q.  Is  there  any  subsequent  citation  in  this  book  on  the  subject  of 
the  act  of  1831? — A.  My  recollection  is  not  clear  as  to  what  he  did 
read. 

Q.  If  there  is  not  in  this  book  anv  reference  to  the  act  of  1831 
except  that,  it  must  be  the  one  he  read? — A.  That  would  be  the  con- 
clusion; yes,  sir. 

Q.  Did  Judge  Swayne  state  that  the  reason  why  he  returned  the 
quitclaim  deed  was  because  he  found  that  the  property  was  in  litigation 
before  him? — A.  Well 

Q.  You  can  answer  that  yes  or  no. — A.  I  can  not  recall  exactly  the 
ground  on  which  he  placed  it.  I  took  down  his  statement  in  writing 
and  reduced  it  to  the  record — the  statement  of  November  11. 

Q.  You  put  on  the  record  on  November  11  the  statement  he  made 
on  November  6? — A.  No;  the  statement  he  made  on  November  11  I 
took  down- 
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Q.  This  is  the  statement  he  made  on  Tuesday,  November  5,  accord- 
ing to  the  record  that  you  have  certified  in  this  case?    Listen: 

On  Tuesday,  November  5,  1901,  at  the  time  of  the  presentation  of  the  said  motion 
by  plaintiffs,  that  the  court  recuse  himself,  he  had  then  stated  and  now  states  that 
he  never  agreed  to  accept  nor  ever  accepted  an^  deed  to  an3r  portion  of  the  said 
Chevaux  tract;  that,  as  ne  stated,  a  member'of  his  family,  to  wit,  his  wife,  had,  with 
money  inherited  by  her  from  her  father's  jBstate,  negotiated  for  the  purchase  of  some 
dty  lots  in  Pensacola;  that  certain  deeds  in  connection  therewith  haa  b^n  sent  to  her 
in  Delaware,  one  of  them  proving  to  be  a  quitclaim  deed,  and  upon  investigation  and 
inguir^  it  was  found  that  the  propert}^  in  this  deed  was  a  portion  of  the  property  in 
litigation  in  the  suit  of  Florida  McGuire  v.  Pensacola  City  Company  et  al.,  and  that 
thereupon,  and  by  his  advice,  the  said  deed  was  returned  to  the  proposed  grantors 
with  the  statement  that  no  further  negotiations  whatever  could  be  conducted  by 
them  in  relation  to  this  property,  and  uiey  thereupon  refused  to  purchase,  either  at 
the  present  time  or  in  the  future,  any  portion  of  the  said  tract. 

Q.  Is  that  the  memorandum  you  wrote  down? — A.  I  made  that 
record  on  November  11 — of  the  statement  of  Judge  Swayne  made  on 
November  11. 

Q.  Then  the  reason  the  Judge  gave  for  refusing  to  ^o  on  with  the 
negotiations  is  because  he  found  the  property  was  m  litigation  before 
him? — A.  I  do  not  understand  that  tnat  is  stated 

Q.  That  is  what  the  statement  says.  I  am  asking  you  if  that  is 
what  was  said  at  that  time. — A.  That  is  what  I  reduced  to  the  record. 

Q.  How  did  you  come  to  talk  with  this  man  McLellan? — A.  I  had 
received  a  request  from  Senator  Higgins  to  find  out  who  the  reporter 
was  who  wrote  the  article  in  the  Pensacola  News  of  November  12.  I 
had  inquired  of  the  business  manager 

Q.  Then  you  were  interested  in  getting  testimony  in  this  case 
because  Senator  Higgins  asked  you  toi — A.  Yes,  sir. 

Q.  That  is  the  reason  why  you  inquired  of  the  reporter? — A.  Yes, 
sir. 

Q.  You  say  the  reporter  told  you  that  Judge  Swayne  did  not  state 
then  and  there  that  the  conduct  of  these  men  was  a  stench  in  the  nos- 
trils of  the  community? — A.  Yes,  sir;  I  put  that  question  squarely 
to  him. 

Q.  The  reporter  was  mistaken  in  that  statement,  because  Judge 
Swayne  did  say  that,  according  to  your  testimony? — A.  No;  not  my 
testimony.    I  nave  not  said  so  in  my  testimony. 

Q.  I  will  ask  you  now  if  Judge  Swayne  did  not  say  that  the  conduct 
of  these  men  was  a  stench  in  the  nostrils  of  the  community? — A.  I 
have  no  recollection  of  any  such  statement. 

Q.  Did  you  not  just  state  that  on  the  witness  stand  here? — A.  I  have 
just  stated  that  Judge  Swayne  said  that  their  conduct  had  a  vicious 
tendency,  and  that  tney  had  adopted  crooked  methojis.    That 

Q.  Did  you  not  state 

Mr.  Thurston.  Let  him  answer. 

Mr.  Manager  Palmer.  All  right. 

A.  That  is  my  recollection. 

Q.  (By  Mr.  Manager  Palmer.)  Did  you  not  state  here  within  ten 
minutes  that  he  said  that  the  conduct  of  these  men  was  a  stench  in  the 
nostrils  of  the  community? — A.  No,  sir;  I  will  stand  by  my  testimony 
on  that  subject. 

Q.  How  long  was  it  after  the  contempt  proceedings  before  these 
lawyers  were  put  into  the  hands  of  the  marsh^  and  started  to  jail?— 
A.  About  an  hour  and  ten  or  fifteen  minutes. 
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Q.  Then  the  whole  trial,  the  testimony  of  the  witnesses  and  the 
deliverance  of  the  judge,  occupied  an  hour  and  ten  minutes? — A.  Yes, 
sir. 

Q.  Have  you  given  all  the  testimony  that  was  given  on  that  occasion, 
or  substantially  all? — A,  I  think  1  have  given  in  substance 

Q.  You  have  given  the  names  of  the  witnesses  who  were  sworn  and 
substantially  what  they  testified  to? — A.  No;  I  have  not  gone  into 
detail. 

Q.  What  officer  took  these  men  to  prison? — ^A.  The  United  States 
marshal. 

Q.  Was  he  there  in  court? — A.  Yes,  sir. 

Q.  Did  the  judge  order  him  to  take  them  to  prison? — A.  There  was 
no  specific  oraer.  The  sentence  was  that  they  stand  committed  until 
the  terms  of  the  sentence  were  complied  with. 

Q.  Did  the  marshal  walk  up  and  take  them? — A.  I  do  not  know. 

Q.  Did  he  have  a  commitment? — A.  Not  for  ten  or  twenty  minutes; 
probably  a  half  hour  afterwards. 

Q.  The  commitment  had  not  been  prepared  when  the  marshal  took 
them  away? — ^A.  I  do  not  know  what  he  did  on  that  subject.  1  went 
out  to  prepare  the  commitment. 

Q.  What  did  you  do  with  it? — A..  Gave  it  to  the  marahal. 

Q.  The  men  were  then  in  prison? — ^A.  I  do  not  know. 

Q.  Were  they  there? — A.  They  were  not  in  the  marshal's  office. 

Q.  They  had  gone  to  some  place? — A.  They  had  gone. 

Q.  The  marshal  was  there  alone? — A.  I  do  not  know  that  I  noticed 
whether  they  were  in  court  or  not. 

Q.  Then,  beyond  any  doubt,  they  were  in  prison  by  the  time  you 
delivered  the  commitment  ? — A.  Yes,  sir;  but  I  have  no  knowledge 

Q.  The  marshal  made  haste  to  put  them  in  prison  before  he  received 
the  commitment? — A.  I  do  not  know  what  he  did. 

Q.  Where  was  Judge  Swayne? — A.  He  went  to  his  office  inunedi- 
ately. 

Q.  As  soon  as  he  pronounced  sentence  he  left  the  place? — A.  Within 
a  few  moments. 

Q.  Did  he  order  you  to  make  out  the  commitment? — A.  No,  sir. 

Q.  You  did  of  your  own  motion  ? — A.  I  made  it  out  as  a  matter  of 
course. 

Q.  Who  issued  the  subpoenas  in  this  case? — A.  I  did. 

Q.  To  whom  did  you  give  them? — A.  To  the  marshal. 

Q.  Who  ordered  you  to  issue  them  ? — A.  M  r.  Fisher  filed  the  praecipe 
for  the  witnesses. 

Q.  Who  is  Mr.  Fisher? — A.  An  attorney  at  law  at  Pensacola. 

Q.  And  one  of 'the  defendants  in  the  Florida  McGuire  case? — A. 
One  of  the  attorneys  appointed  by  the  court. 

S,  To  do  what? — A.  For  the  purpose  of  investigating  this  charge 
e  by  Mr.  W.  A.  Blount. 
Q.  When  did    the  court   appoint  attorneys    to    investigate    this 
charge? — A.  On  Monday  morning. 

Q.  Did  you  have  any  conversation  with  Judge  Swayne  on  this  sub- 
ject?— A.  None  whatever. 

Q.  Did  he  have  any  conversation  with  Blount  or  Fisher  on  Monday 
morning? — ^A.  Not  in  my  presence.- 
Q.  Or  to  your  knowledge? — A.  No,  sir. 
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•    Q.  Was  anybody  else  appointed  to  investi^te  this  case  and  present 
it  to  the  court  than  Blount  and  Fisher? — A.  That  is  all. 

Q.  And  they  were  both  defendants  in  the  case? — A.  Yes,  sir. 

Q.  Now,  in  the  Faq.uet  case,  did  not  Paquet  come  there  and  have  a 
trial  before  Judge  Swayne  and  bring  a  lawyer  from  New  Orleans  to 
defend  him? — ^A.  Judge  Paquet  came  over  to  file  an  answer. 

Q.  I  am  not  asking  you  about  that.  Listen  to  my  question  and 
answer  it.  Did  not  Judge  Paquet  come  to  Pensacola  and  bring  a  law- 
yer from  New  Orleans  and  have  a  trial  before  Judge  Swayne  f — A.  I 
do  not  recall  that  he  had  anything,  except  possibly  an  argument  on 
his  answer,  and  not  a  trial. 

Q.  Did  he  make  the  argument  himself,  or  did  his  counsel  whom  he 
brought  from  New  Orleans  make  it? — A.  I  do  not  recall.  I  think 
possibly  Mr.  Wilkins  came  over  with  him. 

Q.  Did  not  Mr.  Boatner  come? — A.  Possibly  it  was  Mr.  Boatner. 

Q.  Why  is  not  your  recollection  as  vivid  on  that  subject  as  it  is  as 
to  the  details  of  the  contempt  proceedings? — A.  I  have  recalled  it 
substantially. 

Q.  After  it  was  determined  that  Paquet  had  to  go  to  jail  he  apolo- 
gized to  keep  out  of  jail? — A.  It  was  not  determined  before.  A  point 
was  raised  as  to  the  jurisdiction  of  the  court  in  the  nature  of  an 
exception. 

Q.  Did  Judge  Swayne  decide  that  against  him? — ^A.  There  is  no 
record  of  any  decision. 

Q.  I  am  not  asking  whether  there  is  any  record. — A.  No;  it  was 
not  determined. 

Q.  Did  he  intimate  his  decision? — ^A.  On  the  argument?  I  think 
not. 

Q.  At  any  other  time? — A.  No,  sir. 

Q.  If  the  Judge  was  going  to  decide  in  favor  of  Mr.  Paquet  there 
would  have  been  no  occasion  for  making  the  apology? — A.   I  do. 
know  that  he  fifed  a  petition  for  a  writ  of  prohibition. 

Q.  On  the  contempt  trial  the  first  thing  was  to  sentence  the  men  to 
be  disbarred  for  two  years? — A.  That  was  included  in  the  sentence. 

Q.  Whether  it  was  the  first  or  the  middle  or  the  last,  it  was  some- 
where along  the  line? — A.  Yes.  sir. 

Q.  Why  did  he  take  that  back? — ^A.  Mr.  Blount  spoke  to  him. 

Q.  What  did  he  say  ? — A.  I  did  not  hear  it. 

Q.  Did  Mr.  Blount  walk  up  to  the  desk  and  speak  to  Judge 
Swayne? — A.  Yes,  sir. 

Q.  And  immediately  Judge  Swayne  took  it  off? — A.  Yes,  sir. 

Q.  And  you  do  not  know  what  was  said? — A.  I  did  not  hear  the 
conversation.    It  was  ui  a  whisper. 

Q.  It  was  in  whispers?— A.  Yes,  sir. 

Q.  Did  Judge  Swayne  at  that  time  examine  the  act  of  1831  to  see 
whether  Mr.  Blount  was  right  or  whether  he  was  right? — A.  I  do  not 
think  he  did;  no,  sir. 

Q.  Did  Barker  tell  you  from  whom  he  got  that  article? — ^A.  Barker 
testified  in  the  trial  that  Mr.  George  W.  Pryor  delivered  it  to  him. 

Q.  That  is,  at  the  printing  office? — A.  Yes,  sir. 

Q.  How  did  you  come  to  oe  so  observant  of  Mr.  Davis  during  the 
week  that  preceded  the  contempt  proceedings? — A.  I  do  not  know 
how  I  came  to.  I  know  that  I  recall  the-circumstances  very  distinctly. 
That  is  all  I  can  say. 

a  Doc.  IW,  5a-3 28 
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Q.  Can  you  give  the  same  account  of  the  actions  and  conversations 
of  every  other  lawyer  who  came  into  court  during  that  week?— A.  I 
think  I  can  recall  in  a  general  way  circumstances  of  that  kind  at  any 
period.     1  may  and  I  may  not  be  able  to 

Q.  Have  you  any  reason  to  suppose  that  Mr.  Davis  was  counsel  in 
the  Florida  McGuire  case  other  tnan  those  you  have  given  here? — A. 
1  accepted  it  as  a  matter  of  course,  and  that  is  the  reason  I  made  my 
proposition  to  him  about  the  witnesses. 

Q.  You  say  you  saw  him  conversing  with  Paquet,  and  therefore  you 
concluded  that  he  must  be  of  counsel? — A.  He  came  in  with  them  and 
left  with  them,  and  that  was  the  only  affair  or  only  business  he  had  in 
court.     He  had  no  other  case 

Q.  That  is  the  only  reason  you  had  for  concluding  that  he  was  of 
counsel  in  that  case? — A.  Yes,  sir. 

Q.  He  was  not  counsel  of  record? — A.  No,  sir. 

Q.  Until  Monday A.  No,  sir. 

C^.  When  he  came  in  and  asked  to  have  his  name  put  of  record  and 
asked  to  have  the  case  discontinued? — A.  I  will  say  that  is  a  very 
usual  proceeding. 

Q.  1  am  not  asking  you  whether  it  is  a  usual  proceeding.  Please 
answer  my  question.     Who  appointed  you  to  your  office? 

Mr.  Scott.  Mr.  President,  1  should  like  it  if  the  manager  would 
give  the  witness  time  to  answer  the  question.  Before  he  can  answer 
a  question  counsel  propounds  another. 

Mr.  Gallinger.  Mr.  President,  I  was  about  to  rise  to  a  point  of 
order,  that  the  witness  ought  to  be  allowed  the  privilege  of  answering 
questions  in  full.  He  has  been  interrupted  time  and  again  by  the 
nonorable  manager. 

Mr.  Manager  Palmer.  If  I  may  be  permitted,  I  only  interrupt  the 
witness  when  he  is  giving  an  unresponsive  answer. 

Mr.  Gallinger.  Not  always. 

Mr.  Scott.  Give  him  time  to  answer. 

Q.  (By  Mr.  Manager  Palmer.)  I  ask  you  who  appointed  you  to  your 
office? — A.  Judge  Pardee. 

Q.  When?— A.  May  28,  1896. 

Q.  Have  you  any  interest  in  the  result  of  this  case? — A.  Well, 
friendly  interest;  yes,  sir. 

Q.  Have  you  any  interest  in  the  event? — A.  Only  in  a  friendly  way, 
so  far  as  I  understand 

Q.  If  Judge  Swayne  should  be  removed  do  you  expect  to  lose  your 
office? — A.  1  have  no  such  expectation. 

Q.  Have  you  taken  a  lively  interest  in  the  preparation  of  this  case? — 
A.  Yes,  sir.  I  will  amend  an  answer  that  I  made.  I  started  to  make 
the  answer.  I  was  appointed  by  Judge  Pardee  on  May  28, 1895,  clerk 
of  the  circuit  court.  I  was  appointed  June  12  following  by  Judge 
Swayne  clerk  of  the  district  court. 

Q.  Then  you  are  an  appointee  of  Judge  Swayne? — A.  So  far  as  the 
district  clerkship  is  concerned. 

Q.  Have  you  consulted  with  Judge  Swayne  ifrom  time  to  time  about 
the  preparation  of  this  case? — A.  les,  sir. 

Q.  And  you  have  been  instrumental  in  securing  witnesses  and  have 
assisted  in  the  preparation  of  the  case? — A.  Yes,  sir. 

Q.  State  whether  or  not  this  office  you  hold  under  Judge  Swayne's 
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appointment,  that  of  clerk  of  the  district  court,  is  at  his  pleasure. — A. 
les,  sir;  at  the  pleasure  of  the  district  judge. 

Q.  Was  Judge  Swayne  on  the  bench  at  the  time  the  marshal  took 
these  men  away  to  prison? — A.  I  do  not  recall  whether  Judge  Swayne 
was  on  the  bench  wnen  he  took  them  away.  I  did  not  see  the  taking 
away  of  Mr.  Davis  and  Belden.  I  went  immediately  to  my  room  and 
fixed  up  the  warrant  of  sentence. 

Mr.  Manager  Palmek.  That  is  all. 

Mr.  Thurston.  That  is  all. 

Mr.  Morgan.  1  have  some  questions  1  desire  to  have  propounded  to 
the  witness. 

The  Presiding  Officer.  The  Senator  from  Alabama  propounds 
questions  to  the  witness.     They  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  When  Mr.  Paqnet  presented  his  apology  to  Judge  Swayne  had  the  prohibition 
proceeding  and  the  proceedings  on  the  writ  of  habeas  corpus  been  decided? 

A.  Yes,  sir. 

The  Secretary  read  as  follows: 

Q.  Had  Davis  paid  the  fine  and  had  Belden  suffered  the  imprisonment  imposed 
upon  them  before  Paquet  made  his  apology? 

A.  Yes,  sir. 

The  Secretary  read  as  follows: 

Q.  At  the  time  Paouet  made  his  apology  did  he  have  any  causes  or  business  in  the 
court  over  which  Judge  Swayne  was  presiding? 

A.  I  think  not.  I  think  at  that  time  he  had  withdrawn  from  the 
Florida  McGuire  case.  That  was  in  March,  and,  as  I  recall  now,  when 
the  second  suit  was  brought  Judge  Paquet's  name  was  not  of  counsel, 
and  that  was  the  only  case  he  had  before  the  court  at  that  time  or  since. 

Mr.  Bacon.  I  wish  to  propound  a  question. 

The  Presiding  Officer.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows: 

Q.  Did  Judge  Swayne  pronounce  sentence  orally,  or  did  he  read  it  from  a  written 
papei? 

A.  He  pronounced  sentence  orally,  without  reference  to  any  paper, 
so  far  as  I  remember. 

The  Presiding  Officer.  Who  is  the  next  witness? 

Mr.  Thurston.  Call  Beverly  Burton. 

Beverly  H.  Burton  sworn  and  examined. 

Mr.  HiGGiNS.  Possibly  the  Secretary  had  better  repeat  the  answers 
of  the  witness;  he  seems  to  have  a  cold. 

The  reading  clerk  repeated  the  answers  of  the  witness. 

By  Mr.  Thurston: 

Q.  What  official  position  did  you  hold,  if  any,  on  the  9th  day  of 
November,  1901? — ^A.  I  was  deputy  clerk  of  the  circuit  court. 

Q.  Of  what  county? — A.  Escambia  County,  Fla. 

Q.  At  any  time  on  that  day  or  evening  did  you  receive  a  praecipe 
for  the  issuance  of  a  writ  in  a  case  of  ejectment  brought  by  Floriaa 
McGuire  against  Charles  Swayne? — A.  Yes,  sir. 

Q.  What  attorney's  name,  if  any,  was  signed  to  it? — A.  Simeon 
Belden,  E.  T.  Davis,  and  Paquet,  I  think. 

Q.  Who  brought  it  to  you? — ^A.  It  was  brought  by  Joseph  Keyser. 
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Q.  Where  were  you  at  the  time? — A.  At  my  home. 

Q.  Tour  residence? — A.  Yes,  sir. 

Q-  Not  at  your  office? — A.  No,  sir. 

Q.  At  what  time  in  the  evening? — A.  It  was  about  8.20. 

Q.  When  it  was  presented  to  you  what  did  Kevser  sa}'^? — A.  He 
asked  me  to  go  down  to  the  office  and  issue  it  and  then  get  the  sheriff 
to  serve  it  inmiediately. 

Q.  Was  that  all  he  said? — A.  Yes,  sir;  I  think  so. 

Mr.  Thurston.  That  is  all. 

Mr.  Manager  Palmeb.  We  have  no  questions. 

The  Presiding  Officer.  The  next  witness. 

Elijah  B.  Barker  sworn  and  examined. 
By  Mr.  Thurston: 

Q.  Where  do  you  reside? — A.  I  now  reside  in  Uniontown,  Ala. 

Q.  Where  did  you  reside  in  November,  1901  ? — A.  Pensacola,  Fla. 

Q.  What  was  your  business  then? — A.  I  was  city  editor  of  the 
Daily  Press. 

Q.  On  the  evening  of  November  9,  1901,  did  anyone  bring  this 
manuscript  article  to  you  [handing  witness  manuscript]? — A.  (After 
examining.)  Yes,  sir. 

Q.  Where  were  you  at  the  time? — A.  I  had  just  started  to  leave  my 
office,  and  I  met  Mr.  Pryor — George  W.  Pryor — ^at  the  door.  He 
told  me  that  Mr.  Paquet  had  sent  this  to  me  for  publication — Paquet, 
of  New  Orleans.  He  was  then  in  Pensacola.  I  read  it  and  saw  it  was 
a  good  piece  of  news,  and  I  told  him  I  would  publish  it  if  he  would 
promise  not  to  give  it  to  the  other  papers. 

Mr.  Manager  Palmer.  I  do  not  think  a  conversation  between  this 
man  and  Mr.  Pryor  is  of  any  consequence,  and  I  object  to  it. 

The  Presiding  Officer.  Is  it  claimed  by  the  counsel? 

Mr.  Thurston.  I  do  not  need  to  claim  that,  because  I  can  reach  it 
in  another  way.  [To  the  witness.]  Were  you  a  witness  in  court  at 
the  trial  for  contempt  of  Belden  and  Davis? 

A.  Yes,  sir. 

Q.  Were  you  sworn  as  a  witness  there? — A.  Yes,  sir. 

Q.  Will  you  detail  what  statementyou  made  as  a  witness  there  con- 
cerning this  same  transaction? — A.  Well,  I  was  asked  did  I  write  this 
article.  I  had  then  a  copy  of  the  paper  with  me  also,  and  I  carried 
this  into  court.  I  told  him  1  did  not.  Then  he  asked  me  where  I  got 
it.  1  told  him  George  W.  Pryor  brought  it  to  me  between  10  and  11 
o'clock  on  Saturday  night,  the  9th — 1  think  this  was  on  Monday  I  was 
being  examined — and  that  Mr.  Pryor  told  me  that  Mr.'  Paquet  had 
written  it  and  sent  it  to  the  paper.  1  told  Mr.  Pryor  that  I  would 
publish  it  and  would  not  charge  anything  for  it  if  he  would  give  me 
the  scoop — not  to  carry  it  to  the  other  papers.  He  promised  that  he 
would. 

Mr.  Thurston  (producing  paper^.  Mr.  President,  I  exhibit  the  paper 
identified  and  testified  to  by  the  witness  in  order  to  show  that  it  is  the 
same  paper  already  in  evidence. 

The  Witness.  I  wrote  the  headlines  to  it  myself. 

Mr.  Thurston.  I  think  the  witness  discloses  the  fact  that  he  was  an 
enterprising  newspaper  man.     That  is  all,  Mr.  Barker. 

The  Presiding  Officer.  Do  the  managers  on  the  part  of  the  House 
desire  to  cross-examine  the  witness? 

Mr.  Manager  Palmer.  No,  sir. 
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Thomas  F.  MoGourin  sworn  and  examined. 

By  Mr.  Thurston: 

Q.  Where  do  you  reside? — A.  Pensacola,  Fla. 

Q.  In  November,  1901,  did  you  hold  any  oflSce?  If  so,  what? — A. 
Yes,  sir;  I  was  United  States  marshal  in  and  for  the  northern  district 
of  Florida. 

Q.  Were  you  present  at  the  proceedings  in  contempt  against  Davis 
and  Belden  on  November  12  of  that  year? — A.  I  was  present  during 
the  concluding  part  of  that  trial,  which  covered  only  the  period  in 
which  the  judge  passed  sentence  on  the  defendants. 

Q.  Did  you  hear  the  statement  of  the  judge  in  proceeding  to  render 
judgment  and  in  sentencing  the  defendants? — A.  I  did. 

Q.  Will  you  please  state  it  according  to  your  best  recollection? — 
A.  I  can  state  it  in  substance  and  effect  only. 

Q.  Yes.  Please  do  so. — A.  The  Judge  I>egan  his  remarks  by  a  ref- 
erence to  the  rule  and  answer  and  testimony  as  showing  to  the  court  that 
these  attorneys  in  bringing  the  case  would  bring  it  for  the  purpose  of 
impeding  and  influencing  the  action  of  the  court  in  this  case;  that 
.their  purpose  was  to  discredit  the  court  in  the  eyes  of  the  people. 
The  judge  spoke  of  the  nobility  of  the  profession  of  the  law,  and  how 
well  the  ethics  of  that  profession  had  been  maintained  by  members  of 
the  bar.  He  also  spoke  of  the  age  of  one  of  the  def enoants  and  the 
great  regret  he  felt  in  having  to  pronounce  sentence  upon  him.  That 
is  the  ffist  of  the  remarks  as  I  remember. 

Q.  In  your  recollection  was  there  any  expression  used  to  the  effect 
that  the  action  of  the  defendants  was  a  stench  in  the  nostrils  of  the 
community? — A.  No,  sir;  I  remember  no  such  remark. 

Q.  You  heard  all  that  was  said? — A.  I  did;  all  that  the  Judge  said. 

Q.  Yes;  all  that  the  Jud^e  said.  What  was  the  general  appearance 
of  Judge  Swayne  in  the  dehvery  of  these  remarks? — A.  As  1  recall  it, 
I  thought  the  Judge  spoke  with  a  little  more  than  ordinary  delibera- 
tion and  calmness  and  firmness,  and  the  impression  that  was  created 
on  my  mind  was  that 

Mr.  Manager  Palmer.  Mr.  President,  I  object  to  the  impression 
created  on  the  witness's  mind.  What  he  is  entitled  to  testify  to  are 
facts  that  occurred  there  at  that  time. 

Mr.  Thurston.  Mr.  President,  they  asked  their  own  witnesses  ques- 
tions of  that  kind  and  they  were  permitted  to  answer. 

Mr.  Manager  Palmer.  Did  you  object? 

Mr.  Thurston.  No,  sir;  I  did  not  object,  because  if  I  had  objected 
to  all  the  improper  questions  asked  we  would  have  been  here  until 
next  summer. 

Mr.  Manager  Palmer.  No;  I  think  not. 

The  Presiding  Officer.  The  Presiding  Oflicer  was  not  paying 
strict  attention  to  the  answer  of  the  witness. 

Mr.  Thurston.  There  is  no  objection  made  to  my  question,^but 
they  object  now  to  what  the  witness  was  beginning  to  say.  I  should 
like  to  have  the  rejoorter  read  it. 

The  Presiding  (Officer.  The  last  question  and  the  answer  will  be 
read  by  the  reporter. 

The  reporter  read  as  follows: 

Q.  What  was  the  general  appearance  of  Judge  Swayne  in  the  delivery  of  these 
remarks? — A.  As  I  recall  it,  I  thought  the  judge  spoke  with  a  little  more  than  ordi- 
nary delil3eration  and  calmness  and  firmness,  and  the  impreaaion  that  was  created 
on  my  mind  was  that 
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The  Presiding  Officer.  Let  the  last  phrase  be  stricken  out.-  The 
witness  can  not  testify  to  the  impression  naade  on  his  mind. 

Q.  (By  Mr.  Thurston.)  What  was  the  appearance  of  the  Judge,  as 
to  his  speaking  in  anger  or  not? — A.  He  exhibited  no  anger  whatever 
that  I  could  observe.     He  appeared  as  sad  rather  than  angry — ^sadness. 

Q.  Did  you  see  Mr.  Belden  at  that  time? — A.  Yes,  sir. 

Q.  What  was  his  general  appearance  as  far  as  you  noticed  as  to 
health? — A.  Well,  he  seemed  to  be  suffering  from  some  facial 
trouble — paralysis,  I  believe. 

Q.  Asicie  from  that,  was  there  anv  appearance  of  any  special  trouble 
or  ill  health? — A.  None  whatever  that  I  know  of. 

Q.  (Producing  paper.)  1  show  you  that  list  of  witnesses  with  the 
residence  opposite  their  names,  and  I  will  ask  you  how  long  it  would 
have  taken  you  to  have  served  subpoenas  on  all  those  witnesses  if  you 
let  me  see — how  many? 
had  been  requested  to  do  so? — ^A.  (Examining  paper.)  There  are — 

Mr.  Thurston.  Twelve,  I  believe. 

The  Witness.  The  most  of  them  were  within  easy  reach  of  the  court- 
house. I  would  say  two  hours.  I  believe  they  could  all  have  been 
reached  within  two  hours'  time. 

Q.  (By  Mr.  Thurston.)  If  subpoenas  for  them  had  been  placed  in 
your  hands  on  Saturday  evening,  November  9,  1901,  could  you  have 
served  them  all  that  evening? — A.  Yes,  sir;  unless  they  were  out  of 
the  city,  or  something  of  that  kind. 

Q.  Was  any  subpoena  placed  in  your  hands  or  any  request  made 
upon  you  in  the  matter  of  summoning  witnesses  for  the  plaintiff, 
Florida  McGuire,  on  the  trial  then  pending  in  your  court  at  any  time 
on  the  afternoon  or  evening  of  Saturday,  November  9,  1901  ? — A.  I 
think  not.  I  am  speaking  from  memory.  It  is  reasonably  certain 
there  was  not. 

Mr.  Thurston.  That  is  all,  Mr.  President. 

Cross-examined  by  Mr.  Manager  Powers: 

Q.  Mr.  McGourin,  are  you  the  marshal  of  the  district  court  of  the 
nai*thern  district  of  Florida  at  the  present  time? — A.  I  am. 

Q.  And  you  were  in  1900  and  1901? — A.  I  was. 

Q.  Did  anyone  request  you  to  be  in  court  at  the  time  that  Belden 
and  Davis  were  sentenced? — A.  Did  anyone  request  me  to  be  in  court? 

Q.  Yes. — A.  No,  sir. 

Q.  And  you  came  in,  as  I  understand,  when  the  trial  was  in 
progress? — A.  Yes,  sir. 

Q.  And  that  trial  lasted  about  one  hour? — A.  I  do  not  know  how 
long. 

Q.  Well,  how  far  had  it  advanced  when  you  came  into  court? — A. 
It  had  advanced  to  the  period  just  before  Judge  Swaj'ne  began  to  pro- 
nounce sentence. 

Q.  Then  I  understand  that  you  heard  the  entire  sentence  of  Judge 
Swayne? — A.  Yes,  sir. 

Q.  And  how  long  did  that  occupy? — A.  Very  few  moments;  I  do 
not  know.     Do  you  want  me  to  approximate  the  time? 

Q.  Well,  about  how  many  minutes? — A.  Oh,  I  would  say  from  five 
to  ten  minutes. 

Q.  Now,  did  Judge  Swayne,  in  pronouncing  that  sentence,  state 
under  what  statute  he  renaered  it?— A.  Well,  1  could  not  state  as  to 
that. 
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Q.  Did  he  refer  to  any  statute  under  which  the  respondents  were 
guilty  ?-r- A.  Well,  1  could  not  answer  that,  either. 

Q.  Did  he  state  for  what  offense  he  sentenced  Belden  and  Davis? — 
A.  MyrecoUection  is  for  contempt. 

Q.  Well,  what  was  the  form  of  contempt?  What  had  they  done 
that  made  them  liable  to  be  committed  for  contempt?— A.  Something 
along  their  professional  lines  that  had  occurred  some  time  prior. 

Q.  I  know;  but  I  understood  you  to  say  that  you  heard  the  entire 
sentence. — A.  I  did. 

Q.  Did  not  the  Judge  in  that  sentence  state  what  he  was  sentencing 
them  for? — A.  He  may  have.  I  also  stated,  sir,  that  I  did  not  remem- 
ber the  Judge's  language.  I  remember  the  substance  and  effect  of  it 
onlv. 

Q.  Can  you  not  tell  this  court  for  what  offense,  as  Judge  Swayne 
expressed  it,  he  sentenced  these  men? — ^A.  That  was  for  contempt  of 
court, 

Q.  And  what  had  they  done  that  constituted  contempt? — A.  Well, 
1  could  not  answer  that  only  in  a  general  way.  Then  it  would  be  upon 
general  knowledge,  not  from  any  personal. 

Q.  Did  you  take  these  men  to  prison? — A.  1  took  one  of  them. 

Q.  Which  one?— A.  Mr.  Belden. 

Q.  Who  took  Davis? — A.  One  of  my  deputies. 

Q.  How  soon  after  the  sentence  was  completed  was  it  that  you  had 
them  in  jail? — A.  Well,  I  do  not  know  as  to  that  either. 

Q.  How  many  minutes? — A.  I  do  not  know. 

Q.  Did  you  have  any  commitment  when  you  went  to  jail? — A.  I 
presume  I  had,  for  I  would  hardly  take  a  man  to  jail  without  author-^ 
ity  to  do  so. 

Q.  Well,  did  you  detain  them  until  the  commitment  was  com- 
pleted?— ^A.  I  think  it  is  a  safe  proposition  to  say  that  I  did;  but  at 
the  same  time  I  could  not  state  now,  definitely.  The  matter  has  passed 
out  of  my  recollection  almost  completely. 

Q.  What  occasion  was  there,  Mr.  Marshal,  why  these  men  should 
be  hurried  off  to  jail? — A.  They  were  not  hurried  off  to  jail. 

Q.  How  many  minutes  was  it  between  the  sentence  and  the  time 
these  men  reached  the  jail? — A.  I  do  not  know. 

Q.  Now,  I  understood  you  to  say  that  Judge  Swayne's  manner  was 
deliberate,  but  was  not  angry? — A.  That  is  what  I  said. 

Q.  Did  you  hear  him  use  the  expression  that  these  men  were  igno 
rant? — A.  I  think  not. 

Q.  Did  you  hear  him  use  the  expression  that  they  were  guilty  of 
crooked  transactions? — A.  1  do  not  know  that  I  did. 

Q.  You  did  not,  I  understand,  hear  him  use  the  expression  that 
their  conduct  was  a  stench  in  the  nostrils  of  the  people? — A.  I  did 
not;  at  least,  1  do  not  remember  it,  and  I  think  I  would  have  remem- 
bered it  if  I  nad. 

Q.  Then  you  heard  nothing  in  that  sentence  that  led  you  to  assume 
that  the  language  which  was  used  by  the  judge  was  in  any  way  in 
criticism  of  those  respondents? — A.  Well,  1  do  not  quite  understand 
your  question,  sir. 

Q.  I  understand  you  to  say  that  Judge  Swayne  was  not  angry;  that 
he  was  deliberate;  that  when  he  referred  to  Belden  he  spoke  with 
great  sadness;  that  he  did  not  use  the  expression  that  the  counsel  were 
Ignorant  or  crooked  or  that  their  conduct  was  a  stench  in  the  nostrik 


440      8WA7KE   DCPEAOHMEKT  PBOOEEDINGS   IN   THE   SENATE. 

of  the  people? — ^A.  I  said  I  did  not  remember  of  his  usln^  those  words, 
save  the  last  ones  with  reference  to  their  being  a  stench  m  th^  nostrils 
of  the  people. 

Q.  Do  you  remember  that? — ^A.  I  do  not. 

Q.  You  heard  the  entire  sentence! — ^A.  I  did. 

Q.  And  you  have  stated  to  the  best  of  your  recollection  just  what 
took  place  at  that  trial  and  that  commitment? — ^A.  At  that  sentence — 
not  the  trial,  the  sentence. 

Q.  Well,  at  the  sentence? — A.  Yes,  sir. 

Mr.  Manager  Powers.  I  think  that  is  alL 

Mr.  Thxtbston.  That  is  alL 

Herman  Wolf  sworn  and  examined. 

By  Mr.  Thurston: 

Q.  Where  do  you  live? — A.  In  Fensacola,  Fla. 

Q.  Did  you  hold  any  official  position  in  November,  1901? — A.  I  did. 

Q.  What?— A.  I  was  chief  deputy  in  the  Unitea  States  marshal's 
office. 

Q.  Were  you  present  in  the  court  room  at  any  time  during  the  hear- 
ing of  the  contempt  proceedings  against  Belden  and  Davis? — ^A.  I  was 
there  when  the  sentence  was  pronounced. 

Q.  Did  you  hear  what  Judge  Swayne  said  in  pronouncing  that  sen- 
tence?— A.  I  did. 

Q.  State  as  nearly  as  you  can  remember  and  in  substance  and  effect 
what  he  said. — A.  1  could  not  give  any  correct  idea  at  this  time  of 
just  what  he  did  say.     I  could  not  say. 

Mr.  Teller.  Mr.  President,  there  is  too  much  noise  in  the  Chamber. 
The  witness  does  not  speak  very  loud,  and  we  can  not  hear  over  here 
at  all. 

The  Presiding  Officer.  The  Senate  will  please  be  in  order. 

Q.  (By  Mr.  Thurston.)  Did  he  use  any  such  expression  as  that  the 
ac'ion  of  the  attorneys  defendant  was  a  stench  in  the  nostrils  of  the 
people,  or  words  to  that  effect? — ^A.  I  do  not  recall  any  such  language. 
I  do  not  think  it  was  used. 

Q.  What  was  the  general  appearance  and  manner  of  Judge  Swayne 
in  the  delivery  of  that  sentence? — A.  Very  dignified,  deliberate,  and 
calm. 

Q.  What,  if  any,  evidences  were  there  in  his  manner  or  appearance 
or  delivery  of  the  sentence  indicating  anger  on  his  part? — ^A.  Jfot  that 
1  could  observe. 

Q.  What,  if  any,  exhibition  of  feeling  did  he  appear  to  give? — ^A. 
He  appeared  to  be  kind — perfectly  calm. 

Mr.  Thurston.  That  is  all. 

Cross-examined  by  Mr.  Manager  Powers: 

Q.  A  single  question.  Did  I  understand  that  you  are  at  the  present 
time  a  deputy  marshal? — A.  lam. 

Q.  And  under  Marshal  McGourin? — A.  lam. 

Q.  And  you  were  present  in  the  court  with  Marshal  McGourin  at 
the  time  of  the  sentence  of  Davis  and  Belden? — A.  I  was. 

Q.  Did  you  enter  the  court  room  with  Marshal  McGourin? — ^A.  1 
did  not. 

(^.  How  happened  you  to  be  in  the  court  room  that  morning? — ^A.  I 
go  m,  as  a  general  thing,  when  sentence  is  passed  of  any  kind,  because 
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it  is  a  part  of  my  duty  to  be  there  to  know  what  has  to  be  done  with 
those  ^rties  that  sentence  is  passed  upon. 

Q.  Did  you  hear  the  trial  of  Belden  and  Davis? — A.  I  heard  part  of 
it  only. 

Q.  You  heard  the  entire  sentence  of  Judge  Swayne? — ^A,  1  did. 

Q.  Did  I  understand  you  to  say  that  he  spoke  with  great  kindness 
and  used  no  harsh  language? — A.  I  did  not  say  ^^ great  kindness."  I 
said  with  kindness;  but  he  did  not  use  any  harsh  language. 

Q.  That  is,  he  spoke  with  kindness  and  used  no  harsh  language? — 
A.  I  did  say  that. 

Q.  Now,  did  you  hear  the  Judge  in  the  course  of  the  sentence  make 
any  reference  to  the  defendants  or  respondents  being  ignorant  men? — 
A.  I  did  not. 

Q.  Or  being  men  who  were  guilty  of  crooked  conduct? — A.  I  do 
not  recall  language  of  that  kind.  There  might  have  been  something 
of  that  kind  used,  but  not  in  that  way. 

Q.  Or  being  men  whose  conduct  was  a  stench  in  the  nostrils  of  the 
people? — A.  If  such  language  was  used  I  do  not  remember  it.  I  am 
positive  that  I  did  not  hear  it. 

Q.  Did  you  hear  any  langu&ge  used  by  the  court  which  reflected 
upon  the  conduct  of  the  regpon(fents? — A.  1  did  not. 

Q.  In  other  words,  the  Judge  sent  these  men  to  prison  without  any 
criticism  of  their  conduct?    Is  that  so? — A.  I  did  not  say  that. 

Q.  You  sav  you  heard  no  language  that  reflected  upon  their  con- 
duct?— A.  Tnere  is  a  difference  between  criticism  and  reflection. 

Q.  Then,  as  I  understand,  you  have  left  it  that  Judge  Swayne,  in 
his  sentence  of  Belden  and  Davis,  said  nothing  which  reflected  upon 
their  conduct? — ^A.  That  is  the  way  I  understood  it. 

Q.  They  went  to  prison  all  the  same? — A.  They  did. 

Q.  You  took  one,  did  you? — A.  I  did  not. 

Q.  Who  did  take  them  to  prison? — A.  The  field  deputy. 

Q.  How  soon  after  the  sentence  was  it  that  they  were  on  their  way 
to  prison? — A.  Almost  immediately  thereafter. 

Q.  And  did  you  see  Judge  Swayne  in  the  court-house  when  they 
were  taken  out? — ^A.  After  the  piisoners  were  turned  over  to  the  field 
deputy  I  went  to  the  side  door  and  went  into  my  office,  and  I  do  not 
know  that  Judge  Swayne  left  the  court  room  at  that  moment  or  not. 

Q.  Who  made  out  the  commitment? — A.  Clerk  Marsh. 

Q.  And  was  the  commitment  made  out  before  the  hearing,  the  trial, 
or  after  the  trial? — A.  I  am  not  aware  of  that.  It  does  not  come  into 
my  huids  until  it  is  necessary  for  it  to  be  served. 

Q.  Did  that  conmiitment  come  into  your  hands? — ^A.  The  commit- 
ment did  come  into  my  hands. 

S.  How  soon  after  the  sentence  did  it  reach  your  hands? — A.  I 
d  not  say;  it  is  a  small  circumstance  that  escaped  my  memory 
entirely.    I  do  not  know  just  when. 

Q.  Well,  how  many  minutes? — A.  I  could  not  say. 

Q.  Would  vou  say  it  was  more  than  five  minutes  before  the  com- 
mitment reacned  your  hands  after  the  sentence? — A.  How? 

Q.  Was  it  more  than  five  minutes  after  the  sentence  before  the  com- 
mitment reached  you? — ^A.  I  would  not  express  any  opinion  on  that 
matter,  because  I  do  not  recall  it  at  all. 

Q.  You  would  not  say,  then,  that  it  was  more  than  five  minutes? — 
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A.  I  woald  not  say  aDything  about  it,  because  I  oould  not  make  a 
definite  statement  of  it. 
Mr.  Mana^r  Powers.  That  is  all. 

Reexamined  by  Mr.  Thurston: 

Q.  Mr.  Wolf,  a  question  on  one  other  subject.  Did  you  have  a  con- 
versation with  Donald  McLellan  on  Tuesday  or  Wednesday.  February 
7  or  8,  of  the  present  month,  in  the  United  States  marshal's  ofiice  at 
Pensacola? — A.  1  did,  on  Wednesday,  the  8th. 

Q.  Who  else  was  present,  if  anyone,  at  that  conversation} — A. 
R.  r.  Wharton,  deputy  marsnal. 

Q.  Did,  or  did  not,  Mr.  McLellan  say  to  you  at  that  time,  in  sub- 
stance and  effect,  that  when  he  took  his  account  as  a  reporter  for  the 
newspaper  of  the  contempt  proceeding  he  was  looking  the  greater 

Eart  of  the  time  at  his  notes  and  the  defendant.  Mr.  Davis,  and  that 
e  was  not  certain  whether  Judge  Swayne  said  tnat  Davis  and  Belden 
were  a  stench  in  the  nostrils  of  the  people  or  that  their  conduct  was 
such? — A.  He  used  such  language  as  that  in  substance. 
Mr.  Thurston.  That  is  all. 
The  Presiding  Officer.  Call  the  next  witness. 
Mr.  Thurston.  Call  Percy  S.  Hayes. 

Perot  S.  Hates,  sworn. 

Mr.  Thurston.  With  the  permission  of  the  Senate,  I  will  excuse 
this  witness  for  a  few  moments.  1  do  not  seem  to  have  at  hand  a 
paper  that  I  wish  to  identify  by  him.  I  will  call  him  a  little  later. 
Call  Mr.  Greenhut  in  place  of  this  witness. 

Adolph  Greenhut,  sworn  and  examined. 
By  Mr.  Thurston: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Q.  Are  you  the  Greenhut  who  was  a  witness  in  the  contempt  pro- 
ceeding against  Mr.  O'Neal  in  Judge  Swayne's  court? — A.  I  am,  sir. 

(^.  And  you  are  the  party  therein  named  who  brought  the  complaint 
agamst  Mr.  O'Neal. — A.  I  am,  sir. 

Q.  Will  you  please  state  to  the  Senate  and  show,  so  far  as  you  can, 
the  nature  of  the  injuries  that  were  inflicted  upon  you  in  that  encounter 
with  Mr.  O'Neal? 

Mr.  Manager  Powers.  Mr.  President,  I  must  object  to  that  line  of 
examination.  There  is  before  the  court  already  a  certified  transcript 
of  the  court  records,  together  with  a  certified  transcript  of  all  the  tes- 
timony in  that  trial,  including  the  full  testimony  of  the  present  wit- 
ness, so  that  all  the  testimony  that  was  before  tne  respondent  at  the 
time  he  sentenced  O'Neal  for  contempt  is  in  the  record  at  the  present 
time,  and  nothing  else  was  offered,  except  the  testimony  of  Mr. 
Blount,  whom  I  called  to  ask  him  what  authority — that  is,  what 
statutes  and  what  decisions,  were  brought  to  the  attention  of  the 
court  at  the  time  he  argued  his  demurrer  to  the  complaint  of  Mr. 
Greenhut.  Now,  it  strikes  me  that  there  is  no  occasion  to  travel  out- 
side of  that  record.  More  than  that,  the  question  of  the  extent  of 
the  injuries  growing  out  of  the  altercation  between  O'Neal  and  Green- 
hut was  thoroughly  gone  into,  not  only  by  the  witnesses  to  that  affray, 
but  also  by  the  doctors  in  attendance;  and  it  does  not  seem  to  me  that 
it  is  competent  at  this  time,  in  view  of  that  phase  of  the  case,  to  intro- 
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duce  the  character  of  testimony  which  the  learned  counsel  is  inquiring 
into. 

Mr.  Thurston.  Mr.  President,  I  aeree  fully  with  the  general  pro- 
position laid  down  by  the  distinguished  manager,  but  I  have  no  purpose 
to  go  into  the  transaction  that  was  testified  to  in  the  court.  I  only  am 
seeking  now,  because  it  is  better  evidence  than  can  be  secured  in  any 
other  way,  from  a  mere  reading  of  the  record,  to  show  the  exact  char- 
acter of  the  injuries  this  man  received  and  the  serious  extent  of  the 
same. 

Mr.  Manager  Powers.  I  desire  to  say,  in  reply  to  that,  that  we  do 
not  in  any  way  undertake  to  mitigate  the  serious  injuries  which  grew 
out  of  the  altercation.  Our  contest  will  be,  when  we  come  to  argue 
that  evidence,  that  it  was  a  case  in  which  the  court  had  no  jurisdiction, 
and  that  the  respondent  assumed  jurisdiction  without  having  jurisdic- 
tion. There  is  no  question  but  that  it  was  a  serious  altercation,  and 
there  is  no  question  but  that  this  witness  was  seriously  injured  in  it. 

Mr.  Thurston.  Mr.  President,  on  that  statement  by  the  manager  I 
will  discharge  the  witness. 

Ezra  P.  Axtell  sworn  and  examined. 

By  Mr.  Thurston: 

Q.  Where  do  you  reside? — A.  Jacksonville,  Fla. 

Q.  What  is  your  profession? — A.  I  am  a  lawyer. 

Q.  How  long  have  you  been  practicing  law? — A.  Since  1885, 

Q.  What  professional  relation  did  you  hold  toward  the  receivership 
of  the  Jacksonville,  Tampa  and  Key  West  Railroad  in  1893,  and  subse- 
quently thereto? — ^A.  I  was  his  general  attorney  during  the  whole  time 
tnat  he  was  receiver  of  that  property. 

Q.  Do  you  remember  about  what  time  it  was  that  the  limits  of  the 
northern  judicial  district  of  Florida  were  changed  by  act  of  Con- 
gress?— A.  It  was  in  the  summer  of  1894 — in  July,  I  believe. 

Q.  Jacksonville  before  that  was  in  that  district,  was  it? — A.  It  was 
in  the  northern  district  of  Florida;  yes,  sir. 

Q.  And  that  part  of  the  State  including  Jacksonville  was  taken 
away  from  the  district? — ^A.  Yes,  sir. 

Q.  And  attached  to  the  southern  district? — A.  Yes,  sir. 

Q.  Now,  your  receivership  w^as  begun  before  the  district  was 
changed,  was  it? — A.  Yes,  sir;  in  April,  1893. 

Q.  And  did  it  continue  down  after  the  time  of  the  change  in  the  dis- 
trict?— A.  Yes,  sir;  until  some  tinae  in  the  year  1900 — the  receivership 
was  discharged. 

Q.  After  the  change  in  the  district  was  the  jurisdiction  or  super- 
vision of  the  receivership  changed  from  the  northern  district  of  Florida, 
or  Judge  Swayne's  district,  to  the  southern  district  of  Florida? — A. 
Yes,  sir.  All  the  property  of  the  company  was  then  in  the  southern 
district  of  Florida. 

Q.  What  court,  then,  was  it  that  passed  upon  the  receiver's  final 
accounts? — ^A.  The  circuit  court  of  the  southern  district  of  Florida. 

Q.  How  were  the  accounts  of  the  receiver  passed  upon  by  the  court — 
from  time  to  time  or  at  the  end  of  the  receivership? — A.  In  the  year 
1896  the  judges  of  the  circuit  court  of  the  fifth  judicial  circuit,  includ- 
ing Justice  White,  of  the  Supreme  Court  of  the  United  States,  pro- 
mulgated an  order  that  receivers  of  property  appointed  by  the  Federal 
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courts  in  that  circuit  should  file  their  reports  in  the  clerk's  office 
quarterly,  and  unless  exceptions  were  taken  to  those  reports  within 
tnirty  days,  they  stood  confirmed  as  of  course. 

Q.  When  was  that  order  made?— A.  That  was  made  in  the  summer 
of  1896. 

Q.  Well,  now,  prior  to  that  time,  for  the  year  1893,  how  were  the 
accounts  passed  upon — from  time  to  time,  or  did  they  stand  over  for 
final  review  and  approval  ? — A.  Prior  to  that  time  masters  in  chancery 
were  appointed  to  pass  upon  the  accounts  of  the  receivers  as  they  were 
filed  before  the  master.  This  order  of  which  I  speak  did  away  with 
all  standing  masters,  and  these  masters,  prior  to  that  time,  passed  upon 
the  accounts  of  the  receiver  and  his  vouchers  as  they  were  filed  with 
the  master,  and  no  order  of  the  court  was  made  until  the  final  disposi- 
tion of  the  case. 

Q.  Prior  to  the  change  in  the  district  did  Judge  Swayne  ever  have 
before  him  for  approval  or  disapproval,  and  did  he  ever  prove  or  dis- 
approve,  any  of  the  accounts  of  tne  receivership  up  to  the  time  of  the 
change  of  the  district? — A.  None,  exceptinginsome  particular  instances 
where  special  permission  was  obtained  of  the  court  to  do  certain  things 
and  make  certain  improvements  upon  the  property  as  to  which  the 
receiver  deemed  it  necessary  that  he  shoula  obtain  permission  of  the 
court  before  making  any  contract  for. 

Q.  Then,  as  I  understand  you,  the  general  accounts  of  that  receiv- 
ership up  to  the  time  of  the  change  of  the  district  were  passed  upon 
and  approved  by  the  judge  of  the  southern  district  of  Florida  alter 
the  change  in  boundaries? — A.  Yes,  sir;  in  this  way:  Upon  the  pro- 
mulffation  of  the  order  to  which  I  referred  the  receiver  was  required 
to  file  up  to  that  date  his  accounts,  which  he  did;  and  no  objection  or 
exception  being  taken  to  them,  they  stood  confirmed  as  a  matter  of 
course,  without  any  special  action  of  even  the  judge  of  the  southern 
district  of  Florida. 

Mr.  Thurston.  That  is  all,  I  believe. 

Cross-examined  by  Mr.  Manager  Powers: 

Q.  Mr.  Axtell,  I  think  you  acted  as  counsel  for  Judge  Swayne  in 
the  hearing  before  the  subcommittee  of  Congress  when  evidence  was 
taken  in  Florida? — A.  I  did  one  day;  yes,  sir. 

Q.  Now,  with  reference  to  the  expense  of  this  private  car.  I  under- 
stand that  that  expense  was  not  passed  upon  by  Judge  Swayne  in  any 
approval  of  the  receivers'  accounts.  Is  that  correct  t— A.  That  is  cor- 
rect, sir. 

Q.  Can  you  state  whether  or  not  the  expenses  of  that  car  from 
Giiyencourt,  Del.,  to  Jacksonville,  together-with  the  expenses  of  run- 
ning that  car  to-California  and  return,  ever  appeared  as  such  in  any 
receiver's  account? — A.  1  can  not,  sir. 

Q.  And  can  you  tell  the  court  whether  or  not  the  judge  who  passed 
upon  the  accounts,  which  included  the  expenses  of  operating  that 
private  car,  had  any  knowledge  that  it  had  been  used  for  the  pur- 
pose for  which  it  has  been  used? — A.  I  think  I  explained  that  no  judge 
passed  upon  those  accounts,  because  no  exceptions  were  ever  filed  to 
them. 

Q.  And,  so  far  as  you  know,  no  party  in  interest — that  is,  no  cred- 
itor or  no  stockholder — had  any  knowlege  of  the  expenses  of  operating 
the  car  in  the  way  in  which  it  has  been  testified  it  was  operated? — A. 
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I  know  that  the  attorneys  of  the  parties  in  interest  knew  that  the  car 
made  those  trips. 

Q.  Did  they  ever  advise  their  clients  of  that  knowledge? — ^A.  I 
have  not  the  slightest  idea,  sir. 

Q,  Well,  now,  as  I  understand,  these  accounts  were  filed  and  open 
for  inspection  for  a  given  length  of  time?— A.  Yes,  sir. 

Q.  And  after  a  certain  len^h  of  time,  nobody  objecting,  the 
accounts  were  approved? — ^A.   xes,  sir. 

Q.  Can  you  tell  the  court  whether  or  not  the  receiver,  in  making  up 
those  accounts,  placed  in  a  separate  item  of  expense  the  use  of  this 
private  car  bv  Judge  Swayne? — A.  I  can  not,  sir. 

Q.  Well,  ao  you  not  know,  as  a  matter  of  fact,  that  that  expense 
was  not  disclosed  in  any  of  the  receiver's  reports? — A.  I  do  not,  sir. 
I  assume  that  all  the  expenses  of  the  receivership  were  disclosed  in 
those  reports. 

Q.  Did  you  have  anything  to  do  with  making  up  those  accounts  ? — ^A. 
I  had  to  examine  them,  after  they  were  made  up,  in  a  general  way. 

Q.  Now,  did  you  ever  see  a  separate  item  for  the  expense  of  that 
private  car  as  used  by  this  respondent? — A.  I  did  not,  sir. 

Q.  And  are  you  not  satis fiea  that  it  did  not  appear? — A.  Indeed,  I 
do  not  know  wnether  it  did  or  not. 

Q.  Where  are  those  accounts  at  the  present  time? — ^A.  Those  that 
are  in  existence  are  on  file  in  the  clerk's  office  of  the  circuit  court  at 
Jacksonville. 

Q.  Well,  are  they  not  all  in  existence  at  the  present  time? — ^A,  So 
far  as  I  know. 

Mr.  Manager  Powers.  That  is  all. 

Mr.  Thurston.  That  is  all.    Call  Percy  Hayes. 

Percy  S.  Hates  recalled. 

By  Mr.  Thurston: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Q.  What  is  your  business? — A.  Newspaper  reporter. 

Q.  What  was  your  business  in  November,  1901? — ^A.  Newspaper 
reporter. 

Q.  Were  you  present  in  court  at  the  time  of  the  contempt  proceed- 
ings on  the  11th  day  of  November,  1901,  against  Belden  and  Davis? — 
A.  Yes,  sir. 

Q.  In  what  capacity  were  you  there? — ^A.  In  the  same  capacity — 
newspaper  reporter. 

Q  Did  you  give  careful  attention,  so  as  to  secure  a  correct  news- 
paper statement? — A.  I  did,  sir. 

Q,  Did  you  do  so,  sir  i — A.  I  did. 

Q.  Did  you  publish  an  account  of  that  transaction  there  the  next 
morning? — A.  I  did,  sir. 

Q.  In  what  paper? — ^A.  The  Pensacola  Journal. 

Q.  (Handing  paper  to  witness.)  I  will  ask  you  if  this  is  a  copy  of 
it? — A.  Shall  I  read  this  entire  article? 

Q.  No.  I  just  ask  you  if  that  is  a  true  copy  of  that  article  as  pre 
pared  by  you  and  furnished  your  paper  and  published  in  it? — ^A. 
Without  reading  the  entire  article  I  tnink  it  is. 

Q.  Well,  now,  will  you  read  it  through  and  tell  me  as  to  whether 
or  not  that  is  a  fair  report  and  statement  of  what  took  place  at  the 
trial? — A.  All  right,  I  will  read  it  through. 
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Mr.  Manager  Powers.  Mr.  President,  if  the  purpose  of  having  the 
witness  read  that  article  is  to  introduce  it  in  evidence  we  certainly 
must  object.  If  I  understand  the  rule  of  evidence  correctly,  the  wit- 
ness mav  look  over  the  article  and  use  it  for  the  purpose  of  refreshing 
his  recollection  with  a  view  to  testifying,  indepenaent  of  the  article, 
except  so  far  as  it  refreshes  his  recollection  of  what  took  place  at  that 
trial,  but  I  did  not  suppose  that  he  could  read  over  the  article  and  then 
that  the  article  could  be  put  in  evidence  as  a  fair  account  of  what  took 
place. 

The  Presiding  Officer.  The  managers  make  no  objection  to  the 
article  being  put  in  evidence,  as  the  Presiding  Officer  understands. 

Mr.  Manager  Powers.  We  certainly  do  make  objection  to  the  article 
being  put  in  evidence.  We  do  not  object  to  the  witness  using  the 
article  to  refresh  his  recollection  for  the  purpose  of  testifying  as  to 
what  took  place. 

The  Presiding  Officer.  An  article  in  another  newspaper  was  put 
in  evidence  by  the  managers. 

Mr.  Manager  Powers.  Yes;  but  that  was  upon  entirely  a  different 
ground,  1  imagine.  It  was  put  in  evidence  because  there  was  testi- 
mony that  the  article  had  been  approved  by  the  respondent,  had  been 
submitted  to  Judge  Swayne,  and  by  him  revised  ana  published,  so  that 
it  came  in  the  nature  of  an  admission  from  the  respondent.  I  do  not 
understand  that  the  circumstances  surrounding  this  article  are  of  that 
character  at  all. 

Mr.  Thurston.  Mr.  President,  I  would  suggest  that  if  the  honor- 
able managers  would  wait  until  we  made  some  offer  before  making 
objections  they  might  not  lose  so  much  time  in  the  trial.  We  have 
not  offered  anything  yet. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that  the 
objection  was  to  the  witness  reading  the  article  in  order  to  testify. 

Mr,  Manager  Powers.  No. 

Mr.  Thurston.  No. 

The  Presiding  Officer.  The  Presiding  Officer  understood  that  the 
objection  was  to  the  reading  of  the  article,  and  then  having  it  intro- 
duced in  evidence. 

Mr.  Manager  Powers.  We  made  no  objection  to  the  witness,  Mr. 
President,  reading  the  article.  We  understood  the  offer  on  the  part 
of  the  learned  counsel  was  to  have  him  read  the  article  and  then  to 

E reduce  the  article  in  evidence.     I  feel  quite  confident  that  that  was 
is  proposal  at  the  time  he  asked  the  question. 
Mr.  Thurston.  I  ask  that  the  reporter  read  the  question. 
The  reporter  read  as  follows: 

Q.  Well,  now,  will  you  read  it  through  and  tell  me  as  to  whether  or  not  that  is  a 
fair  report  and  statement  of  what  took  place  at  the  trial? 

Mr.  Thurston.  It  will  be  very  clearly  seen  that  I  have  made  no 
offer  of  this  paper.  There  was  nothing  to  object  to,  and  all  this  time 
has  been  thrown  away  because  of  their  anxiety  to  anticipate  what  I 
might  do. 

The  pRT!:8iDiNG  Officer.  What  is  now  the  question? 

Mr.  Thurston.  1  will  ask  another  question. 

Mr.  Manager  Powers.  The  witness  has  not  answered  the  previous 
question. 

Mr.  Thurston.  No;  he  has  not  answered  that  question. 
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Mr.  Manager  Clayton.  We  object  to  it. 

Mr,  Thurston.  I  withdraw  that  question  to  save  time.  [To  the 
witness.]    Have  you  now  read  this  article? 

A.  Yes,  sir;  I  have. 

Q.  After  reading  it  is  your  recollection  refreshed  as  to  what  took 
place  at  that  trial? — A.   Yes,  sir;  to  a  certain  extent. 

Q.  Where  were  you  sitting  in  the  court  at  the  time  Judge  Swayne 
delivered  his  opinion? — A.  To  the  best  of  my  recollection  1  was  lean- 
ing against  the  desk  of  the  clerk — Clerk  Marsh.  1  was  not  sitting 
anywhere. 

^.  Will  you  please  state,  as  nearly  as  you  can,  in  substance,  what 
the  Judge  said  at  that  time? — A.  The  judge,  in  passing  sentence,  if 
that  is  what  you  refer  to 

Mr.  Thurston.  That  is  what  I  refer  to. 

A.  The  judge,  in  passing  sentence,  stated  it  was  one  of  the  most 
painful  duties  he  haa  been  called  upon  to  perform  during  his  incum- 
bencv  of  the  bench;  that  owing  to  the  age  of  one  of  the  prisoners  or 
the  defendants  he  regretted  it  very  much;  that  the  conduct,  though,  of 
the  attorneys  was  a  disgiuce  to  the  community.  What  else  he  said  I 
do  not  remember. 

Q.  (By  Mr.  Thurston.)  What  was  his  appearance  and  manner  in 
the  delivery  of  that  sentence? — ^A.  iThat  of  a  judge  presiding  upon  the 
bench. 

Q.  Did  he  exhibit  any  evidences  of  anger? — ^A.  I  did  not  notice  it, 
sir,  if  he  did. 

Mr.  Thurston.  I  think  that  is  all. 

The  Presiding  Officer  (to  the  managers  on  the  part  of  the  House). 
Inquire. 

Mr.  Manager  Palmer.  We  have  no  questions. 

Mr.  Thurston.  I  now  oflFer  a  certified  copy  of  the  opinion  rendered 
by  Judge  Pardee,  circuit  judge  of  the  fifth  circuit,  in  the  matter  of 
the  writ  of  habeas  corpus  ex  parte  Davis  and  Belden.  I  will  not  ask 
to  have  it  read,  but  will  ask  that  it  may  go  into  the  Record. 

Mr.  Manager  Palmer.  All  right. 

The  Presiding  Officer.  It  will  be  printed  in  the  Record  without 
reading,  unless  there  is  a  request  that  it  be  read  on  the  part  of  the 
managers  or  of  some  Senator. 

The  opinion  referred  to  is  as  follows: 

United  States  circtdt  court,  fifth  jadicial  circuit.    Proceedings  before  Don  A.  Pardee, 
circuit  judge,  in  chambers.    Ex  parte  Ezra  T.  Davis.    Writ  of  habeas  corpus. 

The  petition  setting  forth  the  commitment  and  detention  of  the  relator  charges  that 
his  detention  is  illegal  on  the  following  grounds: 

''1.  That  the  commitment  under  which  your  petitioner  is  held  is  illegal  and  void. 

"2.  That  the  court  was  without  jurisdiction  or  power  to  sentence  your  petitioner 
in  the  premises. 

"3.  That  the  motion  upon  which  the  proceedings  were  had  was  not  sworn  to  or 
verified. 

*'4.  That  the  said  motion  does  not  charge  petitioner  with  contempt  either  directly 
or  by  implication. 

"5.  Because  by  the  said  motion  it  appears  that  petitioner  only  did  that  which  he 
was  authorized  to  do  as  an  attorney  at  law  in  behalf  of  his  clients. 

*'6.  Because  there  is  no  allegation  that  the  acts  done  by  him  as  alleged  in  said 
motion  were  done  wrongfully  or  with  improper  motives. 

''7.  Because  the  commitment  is  irregular  m  that  it  is  not  directed  to  the  keeper  of 
the  county  jail  of  Escambia  Ck)unty,  but  only  to  the  United  States  marshal  for  the 
northern  district  of  Florida. 
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"S.  Becaase  the  eaid  commitment  does  not  set  forth  sach  acts  of  petitioner  as  in 
law  amomit  to  contempts  of  court 

'^9.  Because  it  appears  therefrom  that  the  said  court  has  punished  as  a  contempt 
an  act  of  petitioner,  which  in  law  is  not  contempt. 

''10.  Because  the  facts  set  forth  in  said  commitment  do  not  constitute  a  contempt 
of  court. 

*'ll.  Becaase  the  acts  of  petitioner  set  forth  and  related  in  said  commitment  were 
legal  and  proper. 

"12.  Because  it  is  not  alleged  in  said  commitment  that  the  acts  of  petitioner  were 
contrary  to  right. 

''13.  Because  it  does  affirmatively  appear  that  the  acts  set  forth  in  said  com- 
mitment, and  that  the  said  court  were  to  he  contempt,  were  done  and  performed 
hy  petitioner  in  the  proper  and  just  discharge  of  his  duty  as  an  attorney  at  law. 

'^14.  Because  it  is  not  alleged  in  said  motion  or  commitment  that  the  action  of 
petitioner  tended  in  its  operation  to  degrade  or  make  impotent  the  authority  of  the 
court. 

"15.  Beciuse  it  is  not  allied  in  said  motion  or  commitment  that  the  action  of 
petitioner  tended  in  any  manner  to  impede  or  emharrass  the  due  administration  of 
justice. 

"16.  Because  there  is  no  alle^tion  in  said  motion  or  commitment  that  petitioner 
intentionally  committed  the  said  alleged  contempt. 

"  17.  Because  from  the  motion  filed  it  is  apparent  that  no  contempt  was  intended." 

The  writ  having  issued,  the  keeper  of  the  priJaon  makes  return  that  he  holds  the 
relator  hy  virtue  of  the  following  commitment; 

United  States  of  America,  dicuit  court  of  the  United  States,  fifth  circuit,  northern 

district  of  Florida. 

The  Preddent  of  the  United  States  to  the  marshal  of  ihe  United  States  for  the  northern  dis- 
trict of  Florida,  greeting: 

Whereas  at  a  session  of  the  circuit  court  of  the  United  States  for  the  fifth  circuit 
and  northern  district  of  Florida,  held  at  the  city  of  Pensacola,  in  said  circuit  and  dis- 
trict, on  the  eleventh  day  of  ISTovemher,  A.  D.  1901,  a  rule  to  show  cause  why  be 
should  not  be  punished  for  contempt  of  the  said  court  was  duly  made  and  entered  by 
the  said  court  against  Ezra  T.  Davis  for  causing  and  procuring,  as  attorneys  of  the 
circuit  court  of  Escambia  County,  Florida,  a  summons  m  ejectment,  wherein  Florida 
McGuire  was  plaintiff  and  the  Honorable  Charles  Swavne  was  defendant,  to  be  issued 
from  the  said  court  and  served  upon  the  said  judge  of  this  court,  to  recover  the  pos- 
session of  block  91,  Cheveauz  tract,  in  the  city  oi  Pensacola,  Florida,  a  tract  of  land 
involved  a  controversy  in  ejectment  then  depNending  in  the  said  circuit  court  of  the 
United  States  in  a  case  wherein  the  said  Florida  McGuire  was  plaintiff  and  the  Pen- 
sacola City  Company  and  others  were  defendants,  upon  the  grounds: 

1.  That  the  said  suit  in  ejectment  against  the  jud^  of  this  court  was  instituted  after 
a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Florida  McGuire  v.  The 
Pensacola  Citv  Company  and  others  had  been  submitted  to  the  court  on  November 
6th,  1901,  and  denied,  and  after  the  said  judge  had  said  in  open  court,  and  in  the 
presence  of  the  said  ,  that  the  all^ation  of  the  said  petition  that  he,  or  some 
member  of  his  familv,  were  interested  in  crowned  propertv  in  said  tract  was  untrue, 
and  had  stated  that  he  had  refused  to  permit  member  of  his  family  to  buy  land  in 
said  tract  because  the  said  suit  by  Flonda  McGuire,  involving  the  title  to  said  tract, 
was  in  litigation  before  him,  the  said  judge. 

2.  That  after  the  said  declaration  of  tne  said  jnS^  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or  inter- 
ested in  any  ^art  whatever  of  the  said  tract,  and  had  no  reason  to  believe  that  he  or 
they  were  so  interested,  and  knew,  or  could  easily  have  known,  that  the  said  block 
was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

3.  That  the  said  suit  was  instituted  against  the  said  judge  on  Saturday  night»  the 
9th  instant,  after  6  o'clock,  and  after  tne  court  had  overruled  the  motion  of  said 
attorneys  to  postpone  the  trial  of  the  said  cause  of  Florida  McGuire  f .  Pensacola  City 
Company  and  others  for  a  week  or  more  and  after  the  said  judge  had  announced  to  the 
counsel  aforesaid  that  he  would  call  the  case  for  trial  on  Monday,  November  11, 1901, 
and  would  then  try  the  case  unless  counsel  for  plaintiff  made  a  showing  why  he 
i^ould  not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such 
showing. 

4.  That  the  said  E.  T.  Davis  was,  before  the  institution  of  the  said  suit  against  the 
said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

Which  charges  were  in  violation  of  the  dignity  and  good  order  of  the  said  court 
and  a  contempt  thereof. 
And  afterwards,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  said  defendant 
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having  been  duly  served  with  an  order  to  show  cause  why  he  should  not  l)e  punished 
for  the  alleged  contempt  aforesaid,  which  order  was  returnable  at  said  time,  was  duly 
tried  by  tlie  court  upon  his  answer  and  the  evidence  of  witnessses,  on  the  chaiiges 
aforesaid  in  the  said  rule  preferred,  and  a  verdict  of  guilty  was  duly  rendered  by  me 
said  court  against  the  said  defendant,  Ezra  T.  Davis. 

And  afterwards,  on, the  same  day,  our  said  court,  by  reason  of  the  verdict  afore- 
said of  the  said  court,  did  duly  sentence  the  said  Ezra  T.  Davis  to  be  imprisoned  in 
the  county  jail  of  Escambia  County,  in  the  State  of  Florida,  for  and  during  the  term 
and  period  of  ten  days  from  the  12th  day  of  November,  A.  D.  1901,  and  further  to 
pay  a  fine  or  penalty  to  the  United  States  Government  of  $100,  and  that  he  stand 
committed  until  the  term  of  said  sentence  be  complied  with  or  until  he  be  dischaiT^ 
by  due  course  of  law. 

The  said  jail  being  the  place  duly  selected  for  the  imprisonment  of  persons  con- 
evicted  of  offences  against  the  laws  of  the  United  States  in  the  courts  thereof  in  said 
northern  district  of  Florida. 

5fow,  therefore,  you,  the  said  marshal,  are  hereby  commanded  forthwith  to  convey 
to  the  said  jail  at  Pensacola,  in  the  State  of  Florida,  the  body  of  the  said  Ezra  T. 
Davis,  and  deliver  him  to  the  keeper  thereof. 

And  you,  the  said  keeper,  in  the  name  of  the  President  of  the  United  States  of 
America,  are  hereby  commanded  to  receive  the  body  of  the  said  Ezra  T.  Davis,  the 
person  aforesaid,  into  your  custody,  and  him,  the  said  Ezra  T.  Davis,  keep  in  the 
said  jail  of  Escambia  dounty,  in  the  State  of  Florida,  at  Pensacola,  for  the  full  term 
and  period  of  ten  days  from  the  12th  day  of  November,  1901,  and  until  the  said  fine 
of  one  hundred  dollars  be  paid,  or  until  he  be  discharged  by  due  course  of  law. 

Herein  fail  not  at  your  peril;  and  make  due  return  of  what  you  shall  do  in  the 
premises  and  of  this  writ. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  and  the  seal  of  this  court  at  the  city  of  Pensacola,  in  said  district, 
this  12th  day  of  November,  A.  D.  1901. 

F.  W.  Marsh,  Clerk, 

This  case  was  submitted  on  the  record  and  ai^ued  by  Mr.  A.  J.  Murphy  for  relator 
and  W.  A.  Blount,  contra. 

Pardee,  circuit  judge. 

Section  725  of  the  &vised  Statutes  of  the  United  States  reads  as  follows: 

*'The  said  courts  shall  have  power  to  impose  and  administer  all  necessary  oaths, 
and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authority:  Provided,  Tnat  such  plower  to  punish  contempts  shall  not  be  con- 
strued to  extend  to  any  cases  except  the  misbehavior  of  any  pnerson  in  their  presence, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior  of 
an;^  of  the  officers  of  said  courts  in  their  official  transactions,  and  the  disobedience  or 
resistance  by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other  person,  to 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said  courts." 

The  relator  is  an  attorney  and  counselor  of  the  United  States  circuit  court  for  the 
northern  district  of  Florida,  and  as  such  one  of  the  officers  of  the  court  within  the 
intent  and  meaning  of  the  above  statute.  As  such  officer,  he  was  and  is  charged 
with  conduct  in  and  out  of  court,  which,  if  accompanied  with  malicious  intent,  or 
had  the  effect  to  embarrass  and  obstruct  the  admimstration  of  justice,  was  such  mis- 
behavior as  amounted  to  contempt  of  court.  To  hear  and  decide  whether  the  relator 
was  guilty  of  such  contempt,  and  if  found  guilty  to  punish  him  for  such  conduct, 
was  clearly  within  the  jurisdiction  of  the  court,  and  the  court  having  exercised  such 
jurisdiction  and  found  the  relator  guilty  of  contempt,  its  finding  against  the  relator 
can  not  be  reviewed  on  habeas  corpus.     (In  re  Swan,  150  U.  S.,  637. ) 

In  United  States  v.  Pridgeon  (153  U.  S.,  48,  62),  the  court  says: 

**■  Under  a  writ  of  habeas  corpus  the  inquiry  is  addressed  not  to  errors,  but  to  the 
question  whether  the  proceedmgs  and  the  judgment  rendered  therein  are,  for  any 
reason,  nullities,  and  unless  it  is  affirmatively  shown  that  the  judgment  or  sentence 
under  which  the  petitioner  is  confined  is  void,  he  is  not  entitled  to  his  discharge." 

The  court  having  adjudged  the  relator  in  contempt,  proceeded  to  sentence  him  to 
imprisonment  in  the  county  jail  for  a  period  of  ten  da^s  and  to  pay  a  fine  of  $100. 

It  is  conceded  that  this  sentence  is  beyond  the  jurisdiction  of  the  court,  which, 
under  section  725  above  quoted,  is  limited  to  power  to  imprison  or  to  fine,  but  not 
both.  But  the  Question  is  whether  the  relator  can  complain  of  this  sentence  until 
he  has  performed  that  part  which  the  court  had  power  to  impose.  The  court  had 
power  to  impose  a  sentence  of  imprisonment  in  the  county  jail  for  ten  days;  also  had 
power  to  impose  a  fine  of  $100.  Is  the  relator  injured  until  he  haa  either  suffered 
the  imprisonment  or  paid  the  fine? 

S.  Doc,  194,  5&-3 29 
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The  qnestion  has  been  somewhat  considered  in  the  Supreme  Court  In  Ex  parte 
Swan  (supra)  the  court  savs: 

*^It  18  further  contendea  that  the  court  exceeded  its  power  in  that  the  payment  of 
costs  was  re<^uired,  because  the  costs  were  in  the  nature  of  a  fine,  and  therefore  the 
punishment  mflictod  was  both  fine  and  imprisonment  Under  section  970  of  the 
Kevised  Statutes,  when  judgment  is  rendered  against  a  defen^lant  in  a  prosecution 
for  any  fine  or  forfeiture,  he  shall  be  subject  to  the  payment  of  costs,  and  on  every 
conviction  for  any  other  offense  not  capital,  the  court  may,  in  its  discretion,  awaril 
that  the  defendant  shall  pay  the  costs  of  the  prosecution;  and  as  contempt  of  comt 
is  a  specific  criminal  offense,  it  is  said  that  the  judgment  jfor  {xayment  of  costs  would 
appear  to  be  within  the  power  of  the  court,  although  by  section  725  it  is  provided 
that  contempts  of  the  authority  of  courts  of  the  United  States  may  be  punished  *  bj 
fine  or  imprisonment,  at  the  discretion  of  the  court.' 

*'  But  be  that  as  it  may,  the  sentence  here  was  that  the  petitioner  be  imprisoned- 
'until  he  returns  to  the  custodv  of  the  receiver  the  barrel  taken  by  him  trom  the 
warehouse  without  warrant  of  law.  And  when  that  has  been  surrendered,  that  he 
suffer  a  further  imprisonment  thereafter  in  said  county  jail  for  three  months  and 
until  he  pay  the  costs  of  these  proceedings.'  As  the  prisoner  has  neither  restored 
the  goods  nor  suffered  the  imprisonment  lor  three  months,  even  if  it  was  not  within 
the  power  of  the  court  to  require  payment  of  costs  and  its  judgment  to  that  extent 
exceeded  its  authority,  vet  he  can  not  be  discharged  on  habeas  corpus  until  he  has 
performed  so  much  of  the  judgment  or  served  out  so  much  of  the  sentence  as  it  was 
within  the  power  of  the  court  to  impose."  (Ex  parte  Lange,  18  Wall.,  163;  Ex  parte 
Parks,  93  U.  S.,  18.) 

In  Ex  parte  Pridgeon  the  court  sa3r8: 

*'It  may  often  occur  that  the  sentence  imposed  may  be  valid  in  part  and  void  in 
part,  but  the  void  portion  of  the  judgment  or  sentence  should  not  necessarily,  or  gen- 
erally, \dtiate  the  valid  portion.  (Kev.  Stat,  sec.  761.)  *  The  court,  or  justice,  or 
judge  shall  proceed  in  a  summary  wav  to  determine  the  facts  of  the  case  (in  habeas 
corpus)  by  nearing  the  testimony  and  arguments,  and  thereupon  to  dispose  of  the 
party  as  law  and  justice  require.'  There  is  no  law  or  justice  in  giving  to  a  prisoner 
relief  under  habeiEis  corpus  that  is  equivalent  to  an  acquittal,  when,  upon  writ  of 
error,  he  could  only  have  secured  relief  from  that  portion  of  the  sentence  which  was 
void.  In  the  present  case  the  five  years'  term  of  imprisonment  to  which  Pridgeon 
was  sentenced  can  not  properly  be  held  void  because  of  the  additional  imposition  of 
'hard  labor'  during  his  confinement. 

"Thus,  In  re  Swan  (150  U.  S.,  563,  637),  it  is  stated  that,  even  if  it  was  not  within 
the  power  of  the  court  to  reouire  payment  of  costs,  and  its  judgment  to  that  extent 
exceeded  its  authoritv,  yet  ne  can  not  be  discharged  on  habeas  corpus  until  he  has 
performed  so  much  of  the  judgment  or  served  out  so  much  of  the  sentence  as  it  was 
within  the  power  of  the  court  to  impose." 

Considering  these  authorities  and  that  this  writ  is  sued  out  and  is  returned  before 
one  of  the  judges  of  the  circuit  court  for  the  northern  district  of  Florida,  it  would 
seem  to  be  proper  to  discharge  this  writ,  leaving  the  relator  to  elect  whether  he  will 
pay  the  fine  or  suffer  the  imprisonment,  and  then  to  seek  relief  from  the  balance  of 
the  sentence.  Another  course  to  follow  would  l)e  to  adjudge  the  sentence  imposed 
to  be  beyond  the  law  and  remand  the  relator  to  the  circuit  court  of  the  northern 
district  of  Florida  to  be  sentenced  within  the  law  for  the  contempt  of  which  he  has 
been  adjudged  guilty. 

The  case  shows  tnat  the  relator  has  suffered  some  portion  of  the  sentence  of 
imprisonment  for  this  reason,  and  under  all  the  circumstances  of  the  case  I  deem  it 
l>e8t,  and  the  relator  can  not  complain,  to  hold  that  when  the  relator  shall  have  sat^ 
isfied  either  the  imprisonment  or  fine  adjudged  against  him  he  will  be  entitled  to 
his  discharge. 

For  these  reasons  the  writ  of  habeas  corpus  herein  sued  out  is  discharged. 

Circuit  Judges  McCormick  and  Shelby  heard  the  alignment  in  this  case  and  concur 
in  this  opinion. 

Don  a.  Pardee,  Circuit  Judge. 

United  States  fifth  judicial  circuit.  Proceedings  before  Don.  A.  Pardee,  circuit  judge, 
in  chambers.  New  Orleans,  La.  Ex  parte  Elsa  T.  Davis,  Ex  parte  Simeon  Belden. 
On  writs  of  habeas  corpus. 

Writs  of  habeas  corpus  in  favor  of  the  above-named  relators  having  issued  on  the 
order  of  the  undersigned  circuit  judge,  returnable  in  chaml)er8  in  the  city  of  New 
Orleans,  and  returns  having  been  made  to  the  said  writs,  and  the  issue  presented 
having  been  aigued — 
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It  is  now,  for  the  reasons  herewith  filed,  ordered  and  adjudsed  that  the  said  writs 
be  dischargied,  and  that  the  relators  be  remanded  to  the  custody  of  the  jail  keeper  of 
Escambia  County,  Fla.,  holding  for  the  marshal  for  the  northern  district  of  Florida, 
at  Pensacola. 

And  the  said  relators,  pending  proceeding  on  above-mentioned  writs,  have  been 
enlai^ed  upon  bonds  conditioned  upon  their  appearance  and  to  obey  orders  issued. 

It  is  ordered  that  they  surrender  themselves  to  said  jailer,  or  said  marshal,  on  or 
before  noon  of  Monday,  the  9th  day  of  December,  1901 . 

The  costs  of  these  proceedings  to  be  paid  by  said  relators. 

December  7,  1901. 

Don.  a.  Pardbb,  OircuU  Judge. 

United  States  of  America,  Northern  diMrid  of  Florida. 

I,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Florida,  hereby  certif  v  that  the  foregoing  is  a  true  and  corre(rt  copy  of  an 
original  paper  or  document  filed  in  the  cause  therein  specified  in  said  court  on  the 
day  therein  set  forth,  as  the  same  remains  of  record  and  on  file  in  said  court. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  dis- 
trict, this  3d  day  of  February,  A.  D.  1905. 

[seal.]  F.  W.  Marsh,  Clerk. 

Mr.  Thurston,  I  also  oflPer  the  opinion  of  Judge  Pardee  in  the  case 
of  O'Neal,  and  will  ask  that  it  may  go  into  the  record  without  being 
read. 

The  Presiding  Officer.  If  there  is  no  objection,  it  will  be  printed 
in  the  Record  without  being  read.. 

The  opinion  referred  to  is  as  follows: 

United  States  circuit  court,  fifth  judicial  circuit,  northern  district  of  Florida.     Ex 

parte  W.  C.  O'Neal.    Habeas  corpus. 

The  petitioner,  W.  C.  O'Neal,  was  convicted  in  the  district  court  for  the  northern 
district  of  Florida  on  a  charge  of  contempt  of  court  in  committing  an  assault  upon  an 
officer  of  said  court,  and  thereupon  was  sentenced  to  imprisonment  in  the  county 
iail  at  Pensacola,  Fla.,  for  the  term  of  sixty  days.  This  conviction  was  immediately 
followed  by  a  writ  of  error  to  the  Supreme  Court  of  the  United  States,  based  on  a 
certified  question  as  to  jurisdiction.  In  dismissing  the  writ  of  error  the  Supreme 
Court  said: 

''Jurisdiction  over  the  person  and  jurisdiction  over  the  subject-matter  of  con- 
tempts were  not  challengea.  The  charge  was  the  commission  of  an  assault  on  an 
officer  of  the  court  for  the  purpose  of  preventing  the  discharge  of  his  duties  as  such 
officer,  and  the  contention  was  that  on  the  facts  no  case  of  contempt  w^as  made  out. 

"In  other  words,  the  contention  was  addressed  to  the  merits  of  the  case  and  not 
to  the  jurisdiction  of  the  court.  An  erroneous  conclusion  in  that  regard  can  only  be 
reviewed  on  appeal  or  error,  or  in  such  appropriate  way  as  may  be  provided." 
(Louisville  Trust  Company  v.  Cominger,  184  u.  S.,  18,  26;  Ex  parte  Gordon,  104 
U.S.,  515.) 

"And  while  proceedings  in  contempt  may  be  said  to  be  sui  generis,  the  present 
judgment  is  in  effect  a  judgment  in  a  crimmal  case,  over  which  this  court  has  no 
jurisdiction  on  error."  (Section  5,  act  of  March  3,  1891,  26  Stat.  L.,  826,  ch.  517, 
as  amended  by  the  act  of  January  20, 1897,  29  Stat  L.,  492,  ch.  68;  Chetwood's  case, 
165  U.  S.,  443,  462;  Tinsley  v.  Anderson,  171  U.  S.,  101,  105;  Cary  Manufacturing 
Company  v.  Acme  Flexible  Clasp  Company,  187  U.  S.,  427,  428;  190  U.  S.,  37,  38.) 

The  case  is  here  presented  u^on  the  record  proper  as  submitted  to  the  Supreme 
Court  and  upon  a  further  showing  of  alleged  facte,  which  petitioner  claims  oo  not 
contradict  the  record,  to  wit: 

"That  the  place  at  which  took  |>lace  on  the  morning  of  October  20th,  1902,  the 
affray  between  A.  Greenhut  and  petitioner,  in  which  is  alleged  to  have  occurred  the 
assault  by  petitioner  upon  the  said  A.  Greenhut  for  which  the  district  court  has  sen- 
tenced petitioner  as  for  a  contempt,  was  the  office  in  the  store  of  the  said  A.  Greenhut, 
and  was  a  part  of  the  building  occupied  by  him  as  a  wholesale  grocery  store,  and 
that  his  office  was  used  by  him  for  the  purpose  of  conducting  the  said  grocery  busi- 
ness, and  was  used  in  connection  with  his  position  as  trustee  only  because  it  was  his 
place  of  business,  and  therefore  more  convenient  for  him.    That  the  said  building  was 


452      SWAYITE    IMPEACHMENT   PROCEEDINGS   IN   THE   SENATE. 

at  said  time,  and  is  now,  No.  104  East  Govermnent  street,  in  the  dtv  of  Pensaoola. 
and  distant  from  the  United  States  court  room  and  the  building  in  wnich  it  was  ana 
is  held  not  less  than  four  hundred  feet,  and  separated  therefrom  by  an  intervening 
street  and  an  intervening  alley,  and  by  more  than  a  block  of  brick  business  houses, 
and  was  not  in  any  way  connected  with,  or  used  in  connection  with,  the  said  court 
or  court-house  or  any  of  the  functions  or  duties  of  the  said  court  or  of  the  judge 
thereof.  That  the  said  district  court  was  not  in  session  in  the  city  of  Pensacola  on 
the  said  20th  day  of  October,  nor  had  been  for  months  before  the  said  date,  and  that 
no  session  thereof  occurred  thereafter  until  November  7th,  1902,  and  that  the  judge 
of  said  court  was  not  on  the  date  in  said  State,  nor  had  been  therein  for  months  prior 
thereto,  nor  did  he  come  therein  until  the  6tn  day  of  November,  A.  D.  1902.'' 

As  to  claimed  authority  to  supplement  record  as  to  facts,  see  In  re  Cuddy  (131  U. 
8.,  280). 

In  my  opinion  the  additional  facts  offered  to  supplement  the  record  do  not  mate- 
rially change  the  status  of  the  case  nor  do  they  in  any  wise  extend  the  jurisdiction 
of  this  court  upon  this  writ. 

The  charge  of  contempt  against  the  relator  is  based  upon  the  fact  that  he  unlaw- 
fully assaulted  and  resisted  an  officer  of  the  district  court  in  the  execution  of  orders 
of  tne  court  and  in  the  performance  of  the  duties  of  his  office  under  such  orders,  and 
in  that  respect  it  would  seem  to  be  immaterial  whether  at  the  time  of  the  resistance 
the  court  was  actually  in  seasion,  with  a  judge  present  in  the  district,  and  whether 
the  place  of  resistance  was  40  or  400  feet  from  the  actual  place  where  the  court  was 
usually  held,  so  long  as  it  was  not  in  the  actual  presence  of  the  court,  nor  so  near 
thereto  as  to  embarrass  the  administration  of  justice. 

Under  the  bankruptcy  act  of  1898,  section  2,  the  district  courts  of  the  United 
States,  sitting  in  bankruptcy,  are  continuously  open;  and  under  section  33  and  oth- 
ers of  the  same  act  a  trustee  in  bankruptcy  is  an  officer  of  the  court.  The  questions 
before  the  district  court  in  the  contempt  proceedings  were  whether  or  not  an  assault 
upon  an  officer  of  the  court,  to  wit:  A  trustee  in  b^kruptcy  for  and  on  account  of 
and  in  resistance  of  the  performance  of  the  duties  of  such  trustee  had  been  com- 
mitted by  the  relator,  and,  if  so,  was  it  under  the  facts  proven  a  contempt  of  the 
court  whose  officer  the  trustee  was? 

Unquestionably  the  district  court  had  jurisdiction  summarily  to  try  and  determine 
these  questions,  and  having  such  jurisdiction,  said  court  was  fully  authorized  to  hear 
and  decide  and  adjudge  upon  the  merits.     (In  re  Savin,  131  U.  S.,  267,  276,  277.) 

This  brings  us  squarely  to  the  question  whether,  upon  this  writ  of  habeas  corpus, 
the  inquiry  can  be  extended  by  this  court  so  as  to  review,  as  upon  writ  of  error,  any 
irregularities  of  the  district  court  in  the  proceedings  or  to  determine  as  upon  appeal 
the  real  merits  of  the  case. 

I  have  examined  with  care  the  decisions  of  the  Supreme  Court  of  the  United  States 
in  re  Cuddy  (131  U.  S.,  280);  ex  parte  Mayfield  (141  U.  S.,  116),  and  in  re  Sachs  & 
Watts  (190  U.  S.,  1),  and  in  many  other  cases,  and  do  not  find  that  either  or  any  of 
them  control  or  determine  the  question  in  favor  of  such  claimed  jurisdiction. 

Whatever  an  appellate  court  may  have  power  to  do  in  regard  to  supplementing  the 
record,  as  held  in  re  Cuddy  and  in  ex  parte  Mayfield,  or  upon  certiorari  and  habeas 
corpus  to  examine  the  merits  of  the  case,  as  in  re  Sachs  &  Watts,  I  am  forced  to  fol- 
low, as  I  did  in  ex  parte  Davis  (112  Fed.  Rep.,  139),  the  Supreme  Court  in  United 
States  V.  Pridgeon  (153  U.  S.,  18,  62),  wherein  it  is  declared: 

**  Under  a  writ  of  habeas  corpus  the  inquiry  is  addressed,  not  to  errors,  but  to  the 
question  whether  the  proceedings  and  the  judgment  rendered  therein  are  for  any 
reason  nullities,  and,  unless  it  is  affirmatively  shown  that  the  judgment  or  sentence 
under  which  the  petitioner  is  confined  is  void,  he  is  not  entitled  to  his  discharge." 

This  court  has  no  appellate  jurisdiction  over  the  district  court  for  this  district,  and 
if  it  should  attempt  to  go  beyond  the  rule  declared  in  United  States  v,  Pridgeon  and 
assume  authority  to  look  into  the  merits  wherein  judgments  have  been  rendered  in 
the  district  court  in  contempt  cases  it  would  be,  from  mv  standpoint,  an  unwarranted 
assumption  of  jurisdiction  decidedly,  tending  to  scandal  in  judicial  proc^dings. 

In  dealing  with  the  proceedings  against  petitioner  in  the  district  court,  the  Supreme 
Court  said  that  an  erroneous  conclusion  in  regard  to  the  merits  can  only  be  reviewed 
on  appeal  or  error  or  in  such  appropriate  way  as  may  be  provided.  As  shown  above 
the  writ  of  habeas  corpus  is  not  an  appropriate  way  provided. 

The  Supreme  Court  further  said  that  the  judgment  in  this  present  case  is  in  effect 
a  judgment  in  a  criminal  case,  which  that  court  had  no  jurisdiction  on  error.  The 
court  did  not  say  that  no  other  appellate  court  had  jurisdiction  on  error. 

In  In  re  Paquet  (114  Fed.  Rep.,  437^  the  circuit  court  of  appeals  in  this  circuit 
held  that  that  court  had  no  jurisdiction  to  issue  a  writ  of  pronibition  in  a  certain 
contempt  case  then  pending  in  the  circuit  court  of  the  northern  district  of  Florida, 
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but  intimated  that  possibly  a  writ  of  error  might  lie  in  such  cases  where  final  judg- 
ment of  conviction  had  been  remlered;  but  whether  the  petitioner  here  has  or  had  a 
remedy  by  writ  of  error  from  or  by  appeal  to  any  appellate  court  is  immaterial  on 
this  inquiry,  and  I  am  satisfied  that  this  court  has  no  jurisdiction  to  review  the  peti- 
tioner's case  by  any  remedy  provided  by  law. 

The  writ  of  habeas  corpus  is  discharged. 

Circuit  Judges  McGormick  and  Shelby  sat  with  me  and  heard  argument  in  this 
case,  and  they  concur  in  this  opinion. 

Don.  a.  Pardeb,  Circuit  Judge. 

NOVBMBER  10,  1903. 

r Indorsed:  Law  No.  80.  Fx  parte  W.  C.  O'Neal.  Habeas  corpus.  Opinion  and 
oraer  discharging  writ.  Filed  by  order  of  court  as  of  November  10th,  1903.  F.  W. 
Marsh,  clerk.) 

United  States  op  America,  Northern  District  of  Florida: 

I,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Florida,  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  an 
original  paper  or  document  filed  in  the  cause  therein  specified  in  said  court  on  the 
day  therein  set  forth,  as  the  same  remains  of  record  and  on  file  in  said  court. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  dis- 
trict, this  3d  day  of  February,  A.  D.  1905. 

[seal.]  F.  W.  Marsh,  Clerk, 

Mr.  Thurston.  I  oflPer  the  complete  record  under  certificate  in  the 
case  of  Florida  McGuire  v,  Charles  Swayne  in  the  circuit  court  of 
Escambia  County,  Fla.,  and  suggest  that  it  may  be  printed  in  the 
Record  without  being  read. 

The  Presiding  Officer.  Is  there  objection  on  the  part  of  the  man- 
agers? 

Mr.  Manager  Palmer.  No,  sir. 

The  Presiding  Officer.  If  there  is  no  objection  on  the  part  of  Sen- 
ators it  will  be  printed  in  the  Record  without  being  read. 

The  record  referred  to  is  as  follows: 

Summons  in  ejectment.    The  State  of  Florida,  Escambia  County,  ss.     Circuit  court. 

To  the  sheriff  of  said  county ^  greeting: 

We  command  you  that  you  summon  Charles  Swayne  to  be  and  appear  before  the 
honorable  judge  of  our  circuit  court  for  the  county  oi  Escambia  at  a  court  to  be  holden 
in  the  court-house  in  Pensacola  on  the  first  Monday,  being  rule  day,  and  the  2d  day 
of  December  next,  to  answer  the  complaint  of  Florida  McGuire  in  an  action  of  eject- 
ment. Damages  claimed,  $1,000.00.  This  ^ou  shall  in  no  wise  omit,  under  penalty 
of  the  law;  and  have  then  and  there  this  writ,  with  your  proceedings  indorsed 
thereon. 

Witness,  A.  M.  McMillan,  clerk  of  our  said  court,  at  the  court-house  aforesaid,  this 
9th  day  of  November,  A.  D.  1901. 

A.  M.  McMillan, 
Clerk  Circuit  Court. 

[official  sbal.]  By  B.  H.  Burton,  D.  C. 

(Endorsement:)  In  circuit  court,  Escambia  County,  Fla.  Florida  McGuire  v. 
Charles  Swayne.  Summons  in  ejectment.  Filed  Nov.  11,  1901.  A.  M.  McMillan, 
clerk  circuit  court.  Simeon  Belden,  Louis  P.  Paquet,  E.  T.  Davis,  attorneys  for 
plaintiff. 

Came  to  hand  this  9th  day  of  November,  A.  D.  1901,  and  executed  this  9th  day  of 
November,  A.  D.  1901,  by  delivering  a  copy  hereof  to  the  within-named  Charles 
Swayne,  defendant. 

Geo.  E.  Smith,  Sheriff. 
Dan  Murphy,  Deputy  Sheriff. 

Description  of  the  proi)erty  sued  for  is  as  follows:  Block  No.  91,  in  the  Gabriel 
Rivers  tract,  in  section  8,  township  2  south,  ran^  29  west,  in  the  city  of  Pensacola, 
Escambia  County,  Fla.,  according  to  map  of  said  city  by  Thos.  C.  Watson,  copy- 
righted m  1884. 

JPlaintifEs  claim  of  defendant,  9 mesne  profits. 
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In  KBcanibia  County  circuit  court,  State  of  Florida.     Florida  Mc<4uire  v,  Charles 

Swayne. 

Please  enter  my  appearance  for  the  defendant  in  the  above-stated  esse. 

Jko.  C.  Avery, 
Attorney  for  Ikfeiuhmt. 

(Endorsed:)    Filed  Dec.  2,  1901.     A.  M.  McMillan,  clerk  circuit  court. 

In  Escambia  County  circuit  court,  State  of  Florida.     Florida  McGuire  v.  Charles 

Swayne. 

And  now  comes  the  said  defendant  and  says:  That  he  never  was  in  possession  of 
the  said  property,  or  any  part  thereof;  never  had  any  interest  therein,  or  claimed 
any  title  thereto,  and  prays  to  be  hence  dismissed  with  costs. 

Jno.  C.  Avkby, 
Attorney  for  Defendant, 

Charles  Swayne,  being  duly  sworn,  says  that  the  allegations  of  the  foregoing  dis- 
claimer are  true. 

Chas.  Swayne. 

Sworn  to  and  subscribed  before  me  this  2d  day  of  January,  A.  D.  1902. 
[notabial  seal.]  E.  R.  Burgoyne,  Notary  P\ildic, 

(Indorsed:)  Filed  January  6,  1902.    A.  M.  McMillan,  clerk  circuit  court. 

State  of  Florida,  County  of  Escambia: 

I,  A.  M.  McMillan,  clerk  circuit  court  in  and  for  said  State  and  county,  do  hereby 
certify  that  the  for^oins  pages  contain  a  true  and  correct  copy  of  the  original  sum- 
mons and  service  thereof,  appearance  and  disclaimer  in  said  case,  as  remains  of  record 
in  the  public  records  of  said  county  in  my  office. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  ray  seal  official 
this  22d  day  of  December,  A.  D.  1904. 

[seal.]  a.  M.  McMillan, 

Clerk  Circuit  Court, 

State  op  Florida,  County  of  Escambia: 

I,  A.  M.  McMillan,  clerk  circuit  court  in  and  for  said  State  and  county,  do  hereby 
certify  that  prsecipe  in  case  of  Florida  McGuire  v.  Chas.  Swayne  was  filed  on  the  9th 
day  of  November,  A.  D.  1901,  as  shown  by  entry  on  progress  docket  in  said  case, 
but  that  said  paper  is  not  now  on  file  in  the  public  records  of  said  county  in  my 
office. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my  seal  official 
this  22d  day  of  December,  A.  D.  1904. 

[seal.]  a.  M.  McMillan, 

(^lerk  (Srniit  Court. 

State  of  Florida,  County  of  Escambia,  ss: 

I,  Charles  B.  Parkhill,  judge  of  the  circuit  court  of  the  Stat«  of  Florida  in  and  for 
the  first  judicial  circuit,  and  as  judge  of  the  circuit  court  of  Escambia  County,  in  said 
State,  do  hereby  certify  that  the  attestation  of  A.  M.  McMillan,  clerk  of  the  circuit 
court  in  and  for  the  said  State  and  county,  to  the  transcript  of  record  in  proceedings 
to  which  this  certificate  is  attached,  is  in  due  form. 

In  witness  whereof  I  have  hereunto  set  my  hand  at  the  city  of  Pensacola,  in  the 
said  State  and  county,  this  9th  day  of  February,  A.  D.  1905. 

Charles  B.  Parkhill, 
Judge  Circuit  Court  First  Judicial,  Circuit  and  in  and  for 

Escambia  County,  State  of  Florida. 

IVIr.  Thurston.  I  now  offer  so  much  of  the  record  in  the  Florida 
McGuire  case  as  contains  the  declaration  in  which  is  set  forth  a  descrip- 
tion of  the  propertj'^  involved  in  that  suit. 

The  Presiding  Officer.  Is  it  necessary  to  read  it? 

Mr.  TiiuusTON.  Ho. 
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Mr.  Manager  Palmek.  Allow  me  to  see  that,  please?     [After  exam- 
ining.]   That  is  all  right. 
Mr.  Thurston.  It  may  go  in  without  being  read. 
The  extract  referred  to  is  as  follows: 

The  said  defendants  are  in  possession  of  a  certain  tract  or  parcel  of  land,  situate, 
lyin^,  and  being  in  the  county  of  Escambia,  State  of  Florida,  known  and  described 
as  follows : 

A  certain  parcel  of  land  known  as  the  "Gabriel  Rivas''  tract,  containing  about 
262i  acres,  more  or  less,  in  the  eastern  portion  of  the  city  of  Pensacola,  Escambia 
County,  State  of  Florida,  mostly  in  section  8  south,  range  29  west,  forming  a  lot  of 
300  supei^cial  arpents,  according  to  a  fi^rative  plan  of  the  survey  from  the  mouth 
of  the  rivulet,  as  the  extreme  east  of  this  population  according  to  the  plan  thereof, 
and  is  bound  northerly  and  westerly  by  vacant  lands.  Southerly  it  confines  with 
the  Bay  of  Pensacola  and  easterly  with  the  rivulet  of  the  Texar,  its  most  westerly 
limit  being  north  of  the  compass  with  a  declination  of  7°  50^-'  to  the  northeast,  as 
shown  by  the  original  Spanish  grant  to  Gabriel  Rivas,  the  10th  day  of  November, 
1806,  ana  registered  in  book  7,  folio  16,  No.  1793,  said  property  being  as  aforesaid 
situate  in  the  county  of  Escambia,  State  of  Florida,  to  which  said  plaintiffs  claim 
title,  and  the  defendants  have  received  the  profits  of  the  said  lands  since,  etc. 

Mr.  Thurston.  I  also  offer  a  certified  copy  of  the  petition  to  the 
United  States  circuit  court  for  the  northern  district  of  Florida,  of 
Florida  McGuire  and  Matilda  Caro,  plaintiffs  in  the  case  that  was 
rebrought  after  the  dismissal  of  the  Florida  McGuire  case,  asking  the 
judge  to  recuse  himself  on  the  trial.     It  is  duly  certified. 

Mr.  Manager  Palmer.  What  is  the  purpose  of  that,  Mr.  President? 
I  do  not  know  that  I  object  to  it,  but  I  would  just  like  to  know  what 
it  is. 

Mr.  Thurston.  It  is  to  show  certain  statements  contained  in  it  as  to 
what  Mr.  Belden  and  Mr.  Davis  say  that  Judge  Swa3"ne  had  said  on 
the  previous  trial  in  passing  upon  tne  question  of  recusing  himself. 

Mr.  Manager  Palmer.  I  shall  not  object  to  that  if  they  will  put  in 
evidence  all  that  pertains  to  that  particular  matter.  If  they  will  put 
in  the  petition  and  the  ruling  of  the  judge  and  the  statement  he  made 
on  the  record  and  the  affidavit  of  Mr.  Hooton — all  that  pertains  to  that 
matter — I  shall  not  object.     Otherwise  I  do  object. 

Mr.  Thurston.  I  have  here  only  this  part  which  I  offer  now.  We 
are  not  required  to  put  in  the  whole  record. 

Mr.  Manager  Palmer.  This  is  not  the  whole  record,  and  they  can 
not  put  in  a  piece  of  the  record. 

Mr.  HiGGiNS.  The  managers  can  offer  what  they  see  fit  of  the 
record. 

The  Presiding  Officer.  Precisely  what  is  the  paper  counsel  offer? 

Mr.  Thurston.  It  is  a  petition  signed  by  Belden  and  Davis  in  the 
second  Florida  McGuire  case  asking  Judge  Swayne  to  recuse  himself. 

The  Presiding  Officer.  The  case  that  was  brought  after  the  con- 
tempt proceedings? 

Mr.  Thurston.  Yes,  Mr.  President,  a  subsequent  statement  of  Belden 
and  Davis  which  was  identified  on  the  examination  of  one  of  them.  It 
gives  a  statement  of  their  understanding  of  what  Judge  Swayne  had 
said  at  the  former  trial  or  at  the  term  of  the  court  concerning  this 
matter,  which  is  inconsistent  with  the  testimony  they  have  given  on  the 
witness  stand. 

The  Presiding  Officer.  If  it  is  offered  for  the  purpose  of  contra- 
dicting the  witness,  the  Presiding  Officer  thinks  it  may  be  admissible. 
Otherwise  he  can  not  see  for  what  purpose  it  would  be  admissible. 

Mr.  Thurston.  That  is  the  purpose. 
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Mr.  Manager  Palmer.  I  should  like  to  have  the  particular  portion 
pointed  out  tnat  the  learned  counsel  contend  contraaicts  the  statements 
of  the  witness. 

Mr.  Thurston.  I  can  do  that  if  it  is  the  desire  of  the  Senate  that  I 
should  read  the  petition  and  make  an  argument  as  to  what  part  contra- 
dicts their  statement. 

Mr.  Manager  Palmer.  I  do  not  ask  that,  but  I  want  to  know  what 
contradicts  the  witness,  so  that  we  will  know  what  the  purpose  is. 

Mr.  Thurston.  I  simply  state  that  in  the  opinion  of  counsel  we 
think  there  are  inconsistent  statements  in  it  which  we  may  desire  to 
use  on  argument. 

Mr.  Manager  Palmer.  I  think  we  are  entitled  to  have  pointed  out 
the  inconsistent  statement  which  he  claims  is  in  the  paper,  and  if  there 
is  an  inconsistent  statement  there,  I  suppose,  according  to  the  opinion 
of  the  Presiding  Officer,  it  would  be  evidence  to  contradict;  but  if 
there  is  no  such  statement,  I  do  not  think  it  would  be  admissible. 

Mr.  Thurston.  If  there  are  not  any  inconsistent  statements,  it  can 
not  do  the  gentleman  any  harm. 

Mr.  Manager  Palmer.  Or  you  any  good 

The  Presiding  Officer.  The  Presiding  Officer  thinks  the  paper 
may  be  admitted;  but  if,  upon  examination,  it  turns  out  that  there  are 
no  statements  in  the  paper  inconsistent  with  the  testimony  which  the 
witnesses  liave  given  nere,  it  can  be  stricken  from  the  record. 

The  petition  referred  to  is  as  follows: 

United  States  circuit  court,  fifth  judicial  circuit  of  Florida.    Florida  McGuire  and 

Matilda  Caro  v.  William  Blount  et  ale. 

To  the  Hon.  Chables  Swayne,    . 

Judge  ofthe  United  Stales  Circuit  Court, 

Mfth  Judidcd  Circuit  for  the  Northern  District  of  Florida: 

The  petition  of  Mrs.  (widow)  Florida  McGuire  and  Matilda  Caro,  plaintifte,  in 
above-entitled  and  numbered  suit,  re8i)ectfully  represents  that  the  honorable  judge 
of  this  court  should  recuse  himself  in  this  cause  for  the  following  grounds  and  reasons: 

That  in  February,  1901,  your  petitioner,  Mrs.  Florida  McGuire,  filed  in  this  court 
a  suit  for  the  same  property  at  issue  in  this  cause  against  the  Pensacola  City  Com- 
pany et  als.,  asserting  the  same  rights  of  ownership  as  herein;  that  pending  said  suit 
Mrs.  Lydia  C.  Swayne,  wife  of  the  honorable  judge  of  this  court,  made  a  contract  to 
buy  and  did  buy  a  portion  of  the  property  at  issue  in  that  and  this  cause  from 
Charles  H.  Edgar,  through  T.  C.  Watson  &  Co.,  of  Pensacola,  agents;  that  your  honor 
on  the  12th  of  November,  1901,  stated  from  the  bench  in  open  court  that  your  wife, 
Mrs.  Lydia  C.  Swayne,  with  her  own  money  had  negotiated  or  agreed  to  buy  said 
proi>erty,  but  that  when  you  saw  said  deed  was  a  quitclaim  deed  and  compnsed  a 
portion  of  the  Rlvas  tract  property  in  litigation  before  you,  you  returned  said  deed 
to  the  said  vendor. 

That  it  does  not  appear  that  the  said  Mrs.  Lvdia  C.  Swayne  ever  consented  to  the 
return  of  said  deed,  and  the  said  vendor,  Charles  H.  Edgar,  has  still  the  right  to  sue 
said  lady  to  accei)t  said  deed  and  title,  and  the  said  Mrs.  L^dia  C.  Swayne  having  a 
present  or  potential  interest  in  aforesaid  property,  and  being  so  nearly  and  closely 
related  to  the  honorable  judge  of  this  court,  said  interest  or  potential  interest  we 
respectfully  submit  requires  your  honor  to  recuse  yourself  herein.  That  vour  peti- 
tioners desire  to  take  the  testmiony  of  witnesses,  in  order  that  any  ruling  of  the  court 
either  for  or  a^nst  this  formal  application  should  be  made  of  record  in  this  cause. 
Wherefore  petitioners  pray  that  they  be  allowed  to  file  this  petition  that  you  recuse 
yourself  in  this  cause,  and  call  in  another  Federal  judge  to  try  this  cause  according 
to  law,  all  of  which  is  respectfully  submitted. 

Simeon  Belden, 
E.  T.  Davis, 
James  Wilkinson, 
Attorneys  for  Petitioner. 
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Order. 

Let  this  petition  be  filed  in  this  cause. 

Char.  Swayne,  Judge. 
March  17,  1902. 

(Indorsed:  United  States  circuit  court,  fifth  judicial  circuit  of  Florida.  Florida 
McGuire  and  Matilda  Caro  t\  William  Blount  et  al.  Filed  March  17,  1902.  F.  W. 
Marsh,  clerk.    Petition  for  recusation  of  Hon.  Charles  Swayne,  judge.) 

United  States  of  America,  Northern  district  of  Florida: 

I,  F.  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Florida,  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  an 
original  paper  or  document  filed  in  the  cause  therein  specified  in  said  court, 
on  the  day  therein  set  forth,  as  the  same  remains  of  record  and  on  file  in  said  court. 

Witness  my  h|ind  and  the  seal  of  said  court  at  the  city  of  Pensacola,  in  said  dis- 
trict, this  1st  day  of  February,  A.  D.  1905. 

[seal.]  F.  W.  Marsh,  Clerk. 

Milton  Jackson,  affirmed  and  examined. 

By  Mr.  Higgins: 

Q.  Where  do  you  reside? — A.  Philadelphia. 

Q.  Pennsylvania? — A.  Yes,  sir. 

Q.  What  is  your  occupation  ? — A.  Manufacturer. 

Q.  Of  what? — A.  Hardware. 

Q.  Are  5^ou  connected  or  have  you  any  family  connections  with  the 
respondent,  Charles  Swayne?— A.  I  am  his  brother-in-law. 

Q.  Did  3"ou  marry  his  sister? — A.  I  married  his  sister  and  he  mar- 
ried a  cousin  of  mine. 

Q.  So  it  is  a  double  connection.  What  year  were  you  married? — 
A.  In  1867. 

Q.  Do  you  know  in  what  year  the  respondent  was  married? — A. 
In  the  same  year. 

Q.  You  are  familiar,  then,  with  the  residence  of  his  father  and 
mother  in  what  is  now  called  Guyencourt,  near  Wilmington,  Del.  ?- 
A.  I  am. 

Q.  Will  you  state  who  is  the  present  owner  of  that  property? — A. 
His  mother,  Anne  P.  Swayne. 

Q.  She  has  a  life  interest  in  it,  I  believe? — A.  She  has. 

Q.  State  what  is  her  age?— A.  She  is  in  her  eighty-seventh  year,  I 
think. 

Q.  Are  you  familiar  with  the  occupation  of  that  property;  do  you 
know  who  nas  abided  there — who  has  lived  there? — A.  1  am. 

Q.  I  will  ask  you  if  your  residence  in  Philadelphia  since  1885  has 
been  continuous  or  been  broken? — A.  It  has  been  continuous. 

Q.  You  have  been  there  all  the  time? — A.  With  the  exception  of 
occasional  travel. 

Q.  Yes.  Your  residence  has  been  Philadelphia? — A,  My  residence 
has  been  Philadelphia. 

Q.  Will  you  please  state  whether  or  not  Charles  Swayne  has  abided 
at  this  place  of  his  parents  in  Guyencourt? 

Mr.  Manager  Perkins.  That  we  must  object  to.  We  do  not  object 
to  the  witness  being  asked  what  the  respondent  has  done;  how  much  he 
has  been  there;  but  to  ask  whether  he  abides  there  is  a  legal  question. 

Q.  (By  Mr.  Higgins.)  Will  you  state  the  answer  to  the  question,  as 
now  put  by  the  learned  manager,  in  j^ourown  way? 

Mr.  Manager  Perkins.  That  is  a  good  question. 
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A.  Judge  Swayne  visited  Guyencourt  usually  in  the  summer  time, 
since  he  has  been  residing  in  Florida. 

Q.  Since  he  has  been  residing  there?  What  year  did  that  residence 
in  Florida  begin? 

Mr.  Manager  Perkins.  I  object  to  that.  The  witness  can  not  state 
about  that. 

Mr.  HiGGiNS.  You  object  to  the  answer? 

Mr.  Manager  Perkins.  I  object  to  the  answer. 

Mr.  HiQoiNS.  My  question  is  what  time  he  moved  to  Florida — went 
to  Florida  to  live. 

The  Witness.  Twenty  years  ago. 

Mr.  HiGGiNS.  I  mean  when  he  first  went. 

Mr.  Manager  Perkins.  I  do  not  object  to  the  question,  if  it  is  as  to 
when  he  first  went  to  Florida. 

Mr.  HiGGiNS.  I  thought  my  question  was  very  plain — when  he  went 
to  Florida  to  live?— A.  1886. 

Q.  (By  Mr.  Higgins.)  Where  from?— A.  Philadelphia. 

Q.  That  was  in  1886?— A.  Yes,  sir. 

Q,  Has  he  at  any  time  since  then  been — in  the  language  of  the  learned 
manager — in  Guyencourt,  and  for  how  much  of  the  year? — A.  He  has 
usually  been  there  in  the  summer  time. 

Q.  At  any  other  time  than  the  summer  time? — ^A.  Yes. 

Q.  What? — A.  In  the  winter  time.  He  was  there  upon  the  occasion 
of  the  illness  of  his  father,  which  resulted  in  his  decease,  in  1889.  He 
was  there  during  the  winter. 

Q.  He  was  there  during  the  winter  at  the  time  of  his  father's  illness 
and  decease  in  1889.  At  any  other  time  in  the  winter? — A.  I  think 
he  made  occasional  visits. 

Q.  To  whom? — A.  To  his  mother. 

Q.  Does  Mrs.  Anne  Swayne  at  this  time  reside  or  live  in  Guyen- 
court?— A.  She  does. 

Q.  During  what  time  of  the  year? — ^A.  In  the  summer,  spring,  and 
a  portion  of  the  autumn. 

Q.  Where  does  she  spend  the  rest  of  the  year? — A.  At  present  she 
is  at  my  residence.  During  the  latter  years  she  has  been  unable  to  go 
South  to  spend  the  winters  with  her  son. 

Q.  During  the  latter  years? — A.  Yes,  sir. 

Q.  You  say  that  during  that  time  she  has  been  abiding  with  you  in 
your  household  in  Philadelphia? — A.  She  stays  with  me  in  the  winter. 

Q.  During  the  time  she  nas  been  staying  with  you  has  the  house  at 
Guyencourt  been  open?  Has  Judge  Swayne  been  there? — A.  No; 
the  house  was  closed. 

Q.  Except  the  visit  that  the  judge  made  during  the  illness  and  death 
of  his  fatner,  and  other  visits  that  he  might  have  made  while  his 
mother  was  there,  has  he  been  at  that  place  during  the  winter  since  he 
went  to  Florida  to  live? — A.  Not  that  I  know  of. 

Q.  Has  there  been,  or  not,  a  close  family  intimacy  between  your 
wife  and  yourself  on  the  one  part  and  Judge  Swayne  and  his  family 
on  the  other? — A.  There  has  been. 

Q.  In  which  you  are  aware  of  the  movements  of  each  other? — ^A. 
They  are  intimate. 

Q.  How  is  the  property  at  Guyencourt  occupied?  Is  it  in  the  hands 
of  a  tenant  or  not? — A.  There  is  a  tenant  occupying  the  greater  por- 
tion of  the  land,  with  a  tenement. 
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Q.  Occupying  a  tenant  house  ^  The  mansion  house  belongs  to  the 
family!^ — A.  The  mansion  house  is  not  occupied  by  the  tenant. 

Q.  But  that  you  say  has  been  continuously  closed  in  the  winter  since 
Mrs.  Swayne  came  to  live  with  you? — A.  I  think  there  was  one  excep- 
tion, in  which  the  Judge's  son  occupied  it  one  winter. 

Q.  What  is  the  Judge's  son's  name? — A.  Henry  G. 

Q.  Do  you  know  what  winter  that  was? — A.  No;  I  can  not  locate 
it  exactly  by  date. 

Q.  Is  there  any  other  way  in  which  you  can  fix  it? — A.  I  think  it 
was  shortly  after  he  was  married  and  had  a  spell  of  yellow  fever  and 
was  there  recuperating. 

Q.  Did  he  have  that  spell  of  yellow  fever  in  Cuba? — A.  In  Habana. 

Q.  After  the  war? — A.  Yes,  sir. 

Q.  Or  during  the  American  o<?cupation  ? — A.  Yes. 

Q.  Do  you  recall  the  time  when  the  act  of  Congress  was  passed  cur- 
tailing the  district  of  Judge  Swayne? — A-  I  do. 

Q.  Did  you  have  anv  conversation  with  the  kludge  at  that  time  about 
the  effect  of  that  legislation  upon  his  residence  and  where  he  proposed 
to  live  after  that? 

Mr.  Manager  Pebkins.  I  do  not  object  to  that  question,  but  of 
course  it  should  be  answered  "  yes"  or  ''  no."  The  witness  should  be 
instructed  not  to  go  beyond  that. 

A.  Not  at  the  time. 

Q.  (Bv  Mr.  HiGGiNS.)  At  what  time  did  you  have  such  a  conversa- 
tion with  him? — A.  I  think  it  was  during  the  subsequent  summer. 

Q.  How  do  you  fix  it? — ^A.  I  fix  it  by  a  paper  that  he  showed  me. 

(5.  What  was  the  paper? — A.  It  was  an  invitation  to  reside  in 
Tallahassee. 

Q.  From  whom? — A.  From  eminent  citizens  there.  I  am  not 
acquainted  with  them  personally. 

Q.  Did  you  read  the  paper? — A.  I  did;  It  was  handsomely 
engrossed 

Mr.  Manager  Perkins.  I  object  to  the  contents  of  the  paper.  The 
counsel,  I  suppose,  does  not  want  that. 

Mr.  HiQoiNS.  The  witness  said  it  was  handsomely  engrossed.  That 
does  not  relate  to  its  contents.    That  relates  to  its  appearance. 

Mr.  Manager  Perkins.  There  is  no  use  wasting  time  on  that. 

Mr.  HiGGiNS.  I  think  this  is  very  pertinent. 

Mr.  Manager  Perkins.  What  is  the  question  ? 

Q.  (By  Mr.  Higgins.)  I  ask  whether  or  not  at  the  time  you  read 
that  paper? — A.  I  did. 

Q.  And  it  was  an  invitation  to  the  judge  to  reside  at  Tallahassee? 

Mr.  Manager  Perkins.  I  object  to  the  contents  of  the  paper  being 
stated.  In  the  first  place,  if  they  are  going  to  prove  the  contents  of 
the  paper,  they  should  produce  the  paper.  In  the  second  place,  how 
can  it  bear  upon  the  question  of  Juage  Swayne's  residence  at  Pensa- 
cola  that  somebody  at  sometime  asked  him  to  reside  somewhere  else? 
It  certainly  can  not  be  any  evidence  of  residence. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that 
the  object  of  these  preliminary  questions  is  to  lay  the  foundation  for 
a  conversation  between  the  witness  and  Judge  Swayne,  in  which  Judge 
Swayne  made  some  statements  as  to  his  intention  with  respect  to  his 
residence. 

Mr.  Higgins.  That  is  it  exactlv. 
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Mr.  Manager  Perkins.  But  it  is  not  necessary  to  give  the  contents 
of  the  F^pcr  in  order  to  call  his  attention  to  the  time  of  the  conversa- 
tion. Wnat  they  want  is  not  to  call  his  attention  to  it,  but  to  give  the 
contents  of  the  paper. 

Mr.  HiGGiNS.  I  do  not  ask  for  the  contents  of  the  paper.  I  only 
want  to  know  what  the  paper  referred  to. 

Mr.  Manager  Perkins,   i  ou  have  got  that. 

Mr.  HiGGiNS.  All  right.     Then  1  can  go  on. 

The  Presiding  Ofbicbr.  The  Presiding  OflScer  thinks  the  counsel 
have  gone  as  far  in  that  connection  as  is  proper. 

Q.  (By  Mr.  Higgins.)  What  did  the  Judge  state  at  that  time  about 
the  subject  of  his  residence? 

Mr.  Manager  Perkins.  To  that  I  object,  Mr.  President.  The  state- 
ments of  Judge  Swayne,  which  we  offered  to  prove,  were  excluded,  of 
course,  for  a  different  reason,  but  certainly  there  is  no  rule  of  law 
which  allows  the  statements  of  the  respondent  to  be  put  in  evidence  in 
his  own  behalf.  That,  of  course,  is  fundamental.  So  man  can  prove 
what  he  has  done  or  what  he  has  not  done  by  his  own  statements  as  to 
what  he  did  or  purposed  to  do.  There  is  no  more  fundamental  rule 
of  evidence  than  that  the  respondent's  statements  can  not  be  proved 
in  his  favor.  If  that  were  so,  all  Judge  Swayne  would  have  to  do 
would  be  to  state  that  he  resided  in  Flonda,  and  that  would  make  him 
a  resident  of  Florida,  or  be  evidence  of  his  residence  there. 

Mr.  Higgins.  1  submit  to  the  Senate  that  this  question  is  eminently 
proper  as  a  verbal  fact,  an  act  of  the  judge,  ante  litem  motam,  before 
this  matter  was  mooted,  years  before,  in  the  announcement  to  his 
nearest  of  kin  as  to  his  residence  at  that  time.  In  order  to  make  clear 
to  the  Senate  the  question  upon  which  it  is  asked  to  pass,  1  will  say 
that  the  authorities  of  Leon  County,  Fla.,  in  which  is  the  city  of  Tal- 
lahassee, gave  an  invitation  to  Judge  Swayne,  written  and  engrossed, 
to  make  his  residence  and  home  there,  ana  that  this  was  shown  to  this 
witness,  and  that  the  Judge  gave  then  reasons  why  he  could  not  accept 
that  offer,  bec/ause  of  where  he  had  elected  to  live.  If  that  is  not  fair 
testimony  and  within  the  rule,  I  do  not  know  what  is. 

It  was  long  before  this  question  was  ever  raised,  not  with  any  view 
of  the  possibility  of  any  such  proceeding  as  this.  The  statement  is 
admissible  for  a  double  reason;  that  he  was  not  going  to  accept  that 
offer;  that  the  offer  was  made  very  shortly  after  the  act  of  Congress 
was  passed,  and  therefore  the  question  arose  at  that  time;  and  in 
rejecting  that  invitation  he  did  it  because  he  had  elected  to  i^eside,  as 
the  witness  will  state,  elsewhere  in  his  district  and  with  reference  to 
the  requirements  of  that  act. 

Now,  we  have  made  that  statement  in  answer  as  a  substantive  part 
of  the  defense,  that  he  announced  at  that  time  his  intention  as  to  where 
he  expected  to  live  as  a  proper  thing  for  him  to  do,  and  it  is  an  act 
which  I  submit  it  is  eminently  proper  for  us  to  be  able  to  prove. 

Mr.  Manager  Perkins.  In  other  words,  Mr.  President,  the  offer 
of  the  counsel  is  this  when  we  analyze  it:  The  question  being  whether 
eTudge  Swayne  as  a  matter  of  fact  became  a  resioent  of  the  northern 
district  of  Florida,  they  can  prove  that  by  showing  by  another  witness 
that  Judge  Swayne  said  he  intended  to  become  a  resident.     You  can 

Srove  a  fact.     You  can  prove  what  a  man  did;  what  he  was  bound  to 
o;  that  he  became  a  resident.     How— by  showing  what  he  did?    No; 
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but  by  proving  that  he  said  to  some  one  else  he  intended  to  become  a 
resident. 

The  Presiding  Officer.  The  Presiding  Officer  will  submit  this 
question  to  the  Senate. 

Mr.  Manager  Olmsted.  May  I  be  permitted  to  cite  a  precedent 
before  it  is  put  to  the  Senate? 

I  find  that  in  the  trial  of  Andrew  Johnson,  page  207  of  the  proceed- 
ings, as  reported  in  the  Globe,  it  was  offered  for  the  counsel  by  the 
respondent  to  prove  in  these  words: 

We  offer  to  prove  that  the  President  then  stated  that  he  had  issued  an  order  for 
the  removal  of  Mr.  Stanton  and  the  employment  of  Mr.  Thomas  to  perform  the 
duties  ad  interim;  that  thereupon  Mr.  Perrin  said:  "Supposing  Mr.  Stanton  should 
oppose  the  order."  The  President  replied:  "There  is  no  danger  of  that,  for  Gen- 
eral Thomas  is  already  in  the  office,"  etc. 

Mr.  Manager  Butler  having  objected,  Mr.  Manager  Wilson  said: 

Mr.  President,  as  this  objection  is  outside  of  any  former  ruling  of 

the  Senate  and  is  perfectly  within  the  rule  laid  down  in  Hardy's  case — 

the  celebrated  English  impeachment  case — and  cited  this  ruling  from 

that  case,  which  may  be  found  in  24  State  Trials,  page  1096: 

Nothing  is  so  clear  as  that  all  declarations  which  apply  to  facts,  and  even  apply  to 
the  particular  case  that  is  charged,  though  the  intent  should  make  a  part  of  that 
charge,  are  evidence  a^inst  a  prisoner,  and  are  not  evidence  for  him,  oecause  the 
presumption  upon  which  declarations  are  evidence  is  that  nx)  man  would  declare 
an;^thing  a^inst  himself  unless  it  were  true;  but  every  man,  if  he  was  in  a  difficulty, 
or  in  the  view  of  any  difficulty,  would  make  declarations  for  himself. 

The  Chief  Justice  submitted  the  question  to  the  Senate  whether  it 
should  be  admitted,  and  the  vote  was — yeas  9  and  nays  37.  So  the 
question  was  rejected.  There  you  have  precedent  both  English  and 
American. 

Mr.  Bacon.  Mr.  President,  as  the  matter  is  about  to  be  submitted 
to  the  Senate,  and  it  will  take  some  time,  and  the  hour  fixed  for  the 
adjournment  of  the  Senate  sitting  in  the  trial  of  impeachment  is  about 
to  arrive,  I  ask  that  unanimous  consent  be  given  that  the  session  of 
the  Senate  sitting  for  this  purpose  may  be  prolonged  until  6  o'clock, 
unless  otherwise  ordered. 

The  Presiding  Officer.  The  Senator  from  Georgia  asks  unani- 
mous consent  that  the  session  of  the  Senate  in  the  impeachment  trial 
may  be  prolonged  until  6  o'clock,  unless  otherwise  ordered.  Is  there 
objection?  The  Presiding  Officer  hears  no  objection,  and  it  is  agreed 
by  unanimous  consent  that  the  session  of  the  Senate  sitting  in  the 
impeachment  trial  shall  be  prolonged  until  6  o'clock,  unless  some 
motion  for  adjournment  should  be  made  earlier  than  that  time. 

Mr.  McLaurin.  Mr.  President,  I  merely  rose  to  ask  what  the  ques- 
tion is,  so  that  I  may  know  how  to  vote  on  it. 

The  Presiding  Officer.  The  Presiding  Officer  will  state  the  ques- 
tion. Counsel  for  the  respondent  offered  to  prove,  as  affecting  the 
question  of  his  residence,  statements  made  by  the  respondent  to  the 
witness  in  the  year  1894  or  1895  as  to  where  it  was  his  intention  to 
reside.     That  is  the  question  which  is  submitted  to  the  Senate. 

Mr.  HiGGiNS.  I  wish  further  to  say  that  I  intend  also  to  put  to  the 
witness  the  question  as  to  where  the  Judge  stated  at  the  time  he  did 
reside. 

Mr.  Manager  Olmsted.  That  would  be  equally  objectionable. 

The  Presiding  Officer.  And,  further,  the  statements  made  by 
Judge  Swayne  at  that  time  as  to  where  his  residence  was.     Senators  in 
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favor  of  the  admission  of  such  testimony  will  say  '^aye,"  opposed 
*'  no."  [Putting  the  question.]  In  the  opinion  of  the  Presiding  Officer 
the  ''ayes"  have  it.  The  "ayes"  have  it.  The  counsel  will  ask  the 
question. 

Q.  (By  Mr.  Higgins.)  Will  you  please  state  what  Judge  Swayne 
said  as  to  his  residence  when  this  invitation  to  reside  at  Tallahassee  was 
brought  to  your  attention? — A.  He  said  he  would  not  accept  it. 

Q.  Did  he  give  any  reason  for  that?  State  all  he  said. — A.  I  can 
only  in  a  general  way. 

Q.  To  your  best  recollection,  sir. — A.  He  said  he  would  continue 
to  reside  m  Pensacola,  and  discussed  or  presented  to  me  the  merits  of 
some  property — residence  property. 

Q.  Did  he  say  any  thing  about  his  getting  a  residence  there — a  house, 
1  mean  a  dwelling? — A.  He  described  some  property  that  he  thought 
would  be  a  good  investment? 

Q.  A  good  investment? — A.  As  a  residence. 

Q.  Do  you  know  or  not  his  stating  at  that  time  that  he  would  not 
go  to  Tallahassee  because  he  was  residing  at  Pensacola? 

Mr.  Manager  Perkins.  I  must  object  to  that  as  leading. 

Mr.  Higgins.  I  was  endeavoring  to  restate  what  1  understood  the 
witness  to  have  already  stated. 

Mr.  Manager  Perkins.  It  is  quite  unnecessary.  He  is  a  willing 
witness. 

Mr.  Higgins.  I  withdraw  it.  I  do  not  want  to  do  anything  that  is 
unfair  or  get  any  advantage  at  all.    There  is  no  need  of  it. 

The  Presiding  Officer.  The  Presiding  Officer  trusts  that  the  Sen- 
ate will  be  in  order  and  will  not  indulge  in  audible  conversation. 

Q.  (By  Mr.  Higgins.)  Mr.  Jackson,  do  you  know  whether  or  not 
Judge  Swayne  with  his  family  went  to  Europe  in  any  year? — A.  They 
went. 

Q.  What  year,  sir? — A.  It  may  have  been  1898. 

Q.  Do  you  know  how  long  the  judge  remained  over  there  ? — A.  Dur- 
ing the  summer  time. 

Q.  Do  you  know  how  long  the  remainder  of  the  family  stayed 
there? — A.  About  a  vear. 

Q.  Do  you  know  where  the  family  came  to  reside  after  they 
returned? 

Mr.  Manager  Perkins.  I  object  to  that.  It  is  calling  for  a  conclu- 
sion of  law.     I  do  not  object  to  the  witness  stating  what  they  did. 

Q.  (By  Mr.  Higgins.)  Well,  where  they  went  to  abide,  to  get 
under  roof? — A.  They  lived  in  Wilmington,  Del. 

Q.  For  how  long? — A.  Probably  until  spring.  I  do  not  recollect 
exactly. 

Q.  Did  you  visit  Judge  Swayne  at  any  time  at  Pensacola  ? — A.  I  did. 

Q.  W^hat  year?— A.  1902,  1  think. 

Q.  But  not  before? — A.  Not  before. 

Q.  Had  you  any  personal  knowledge  of  his  holding  court  outside  of 
his  district? — A.  I  had  not. 

Q.  Nothing  of  your  own  knowledge? — A.  I  had  not. 

Mr.  Higgins.  That  is  all,  I  believe. 

Cross-examined  by  Mr.  Manager  Perkins: 

Q.  Just  one  or  two  questions.  How  often  were  you  at  Giiycncourt 
between  1894  and  1901  f — A.  A  number  of  times.  I  could  not  answer 
definitely. 
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Q.  How  many  have  you  any  recollection  of? 

Mr.  HiooiNS.  I  did  not  ^et  the  question. 

Q.  (By  Mr.  Manager  Perkins.)  How  often  were  youatGuyencourt 
between  1894  and  1901  ?  Were  you  there  every  year? — A.  A  number 
of  times  each  year. 

Q.  Where  was  Judge  Swayne's  mother  during  those  years? — A. 
When  I  visited  Guyencourt  she  was  there. 

Q.  Was  she  there  during  those  years  at  any  time  in  the  winter  i — 
A.  She  stayed  North  one  winter  and  kept  the  house  open.  Whether 
it  was  in  those  years  or  not  I  am  not  exactly  positive. 

Q.  You  mean  that  she  kept  the  house  open  at  Guyencourt? — A.  At 
Guvencourt. 

Q.  Did  she  at  any  time  between  1894  and  1901  keep  the  hoase  open 
at  Guyencourt? — A.  I  can  not  locate  that  year. 

Q.  Any  of  those  years;  any  of  the  six  years? — A.  She  was  there 
one  winter. 

Q.  But  you  can  not  say  what  winter?— A.  Not  with  certainty. 

Q.  Now,  when  you  were  there  Judge  Swayne  was  there  and  his 
family  were  there,  were  they  not? — A.  Not  in  winter;  in  summer. 

Q.  When  were  you  there? — A.  In  summer. 

Q.  Were  you  therein  the  winter  yourself? — A.  When  Mrs.  Swayne 
was  there? 

Q.  One  winter  when  she  was  there? — A.  Yes. 

Q.  Where  did  Judge  Swayne's  wife  and  children  stay  in  the  winter 
of  1894,  if  you  know? — A.  1  think  they  were  in  St.  Augustine. 

Q.  And  where  were  they  in  1895  and  1896?— A.  Probably  at  St. 
Augustine. 

Q.  Were  they  at  St.  Augustine  in  1897? — A.  I  think  not. 

Q.  W^here  were  they  in  1897? — A.  It  may  have  been  they  went  that 
winter.     I  can  not  answer  from  recollection. 

Q.  As  far  as  you  know,  Judge  Swayne's  family  spent  their  winters 
at  St.  Augustine,  except  the  one  winter  they  spent  in  Europe,  from 
1894  to  1900? — A.  A  portion  of  the  winter  after  returning  from 
Europe  they  stopped  in  Wilmington. 

Q.  And  the  wmter  after  returning  from  Europe  they  stopped  in 
Wilmington.  Now,  when  you  were  there  in  the  summer  who  was 
rupning  the  house? — A.  Mrs.  Swayne. 

Q.  Mrs.  Swayne? — A.  Mrs.  Anne  P.  Swayne. 

Q.  Did  she  pay  the  expenses  of  the  family  ? — A.  In  part. 

Q.  Did  she  pay  all  the  expenses  of  the  house  ? — A.  I  can  not  explain. 
I  do  not  know. 

Q.  You  do  not  know?  Did  Judge  Swayne  pay  the  bills — I  mean 
the  butchers'  bills,  and  those  bills — or  did  his  mother? — A.  I  do  not 
know. 

Q.  Do  you  know  the  fact  that  Judge  Swayne  had  horses  at  Guyen- 
court?— A.  He  had. 

Q.  Several  horses,  did  he  not? — A.  He  had  three. 

Q.  Those  were  at  Guyencourt  all  these  years,  were  they  not? — 
A.  While  he  owned  them. 

Q.  You  never  knew  of  his  taking  those  horses  South,  did  you? — ^A. 
He  did  not. 

Q.  The  horses  resided  at  Guyencourt,  did  they  not,  whenever  he 
did? — A.  They  were  there  continuously. 
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Q.  Did  Judge  Swayne  have  any  other  property  there? — ^A.  Not 
that  I  know  of. 

Q.  What  rooms  did  he  occupy  in  the  house? — A.  The  second  story. 

Q.  Was  there  anybody  there  except  Judge  Swayne's  family  and  his 
mother? — A.  Only  as  vijsitors. 

Q.  When  did  his  father  die?— A.  In  1889. 

Q.  And  how  old  was  Mrs.  Swayne  at  that  time,  the  mother? — A. 
She  is  in  her  eighty-seventh  year  now. 

Q.  Does  she  spend  her  winters  with  you? — A.  She  does  latterly. 

Q.  When  did  she  first  begin  to  do  that? — A.  Probably  six  years 
since. 

Q.  That  was  in  1897  or  1898?— A.  Soon  after  that,  I  think. 

Q.  What  do  you  mean  by  sajang  that  Mrs.  Swayne,  the  mother, 
paid  the  expenses  in  part? — A.  She  received,  as  I  understood^  the 
rental  of  the  farm  and  used  that. 

Q.  Did  she  turn  in  toward  the  expenses  of  the  establishment  any- 
thing except  the  rental  of  the  land? — A.  Not  that  1  know  of. 

Q.  What? — A.  Nothing  more  that  I  know  of. 

Q.  And  all  the  other  expenses  were  paid  by  Judge  Swayne,  as  far 
as  you  know,  were  they  not? — A.  That  is  my  presumption. 

Q.  Thenyourpresumptionandyour  recollection  is  that  Judge  Swayne 
paid  the  entire  expenses  of  the  Guyencourt  establishment,  except  the 
rental  from  the  farm  was  turned  in  toward  those  expenses?  6  that 
the  fact  ? — A.  I  do  not  know  that  of  my  own  knowledge.  That  is  simply 
a  presumption. 

Q.  Was  the  money  received  by  Mrs.  Swayne  for  rent  turned  into  the 
expenses  of  the  house  or  did  she  use  it  for  her  own  private  expenses? — 
A.  I  can  only  answer  presumption. 

Q.  Well,  what  is  your  presumption  ? — A.  The  presumption  is  that 
they  were  used  for  general  expenses. 

Q.  You  think  they  were  used  for  general  expenses? — A.  I  have  no 
doubt  of  it. 

Q.  How  large  a  farm  is  there? — A.  About  80  acres. 

Q.  How  much  did  it  rent  for? — A.  I  think  it  rented  for  $300. 

Q.  Now,  how  early  were  you  ever  at  Guyencourt? — A.  How  early? 

Q.  Yes;  how  early  in  the  year? — A.  I  was  in  the  habit  of  visiting 
Guyencourt  any  time  that  suited  our  pleasure  and  convenience — fre- 
quently. 

Q.  What  is  the  earliest  time  you  ever  saw  Judge  Swayne  there  from 
1894  to  1900?  How  early  in  the  year? — A.  In  the  early  summer, 
perhaps  June,  May. 

Q.  Well,  you  saw  him  there  in  May,  did  you  not? — A.  I  ma}^  have. 

Q.  Did  you  ever  see  him  earlier  than  that  from  1894  to  1900?— A. 
I  can  not  say  that  I  did.     His  time  there  was  the  summer. 

Q.  1  am  not  asking  for  that.  I  am  asking  when  you  saw  him.  How 
late  did  you  see  him  there? — A.  Until  August,  possibly  September. 

Q.  Now,  Mr.  Jackson,  is  it  your  recollection  that  you  ever  saw  Judge 
Swayne  there  as  late  as  October  ? — A .  It  may  have  been.  He  may  have 
been  there  as  late  as  October  on  some  occasion. 

Q.  Who  employed  the  servants  in  the  establishment  when  you  were 
there? — A.  There  were  servants  employed  by  Mrs.  Swayne  and  by  the 
Judge's  wife. 

Q.  Mrs.  Swayne,  as  I  understand,  contributed  nothing  except  the 
rent,  the  $300  rent. — A.  She  had  her  own  servants. 
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Q.  She  had  her  own  servants  besides.  Well,  who  hired  the  servants, 
who  took  care  of  the  horses,  and  cooked  the  meals,  and  cleaned  out  the 
house? — A.  I  can  only  presume  in  answering. 

Q.  You  would  presume  Judge  Swayne  did,  would  you  not? — A. 
Yes. 

Mr.  Manager  Perkins.  I  think  that  is  all. 

Reexamined  by  Mr.  Higgins: 

Q.  One  question  only.  Was  or  was  not  the  furniture  in  that  house, 
which  has  been  spoken  of  in  the  cross-examination,  furniture  that 
belonged  to  it  during  the  lifetime  of  Mr.  Swayne,  the  father  of  the 
Judge,  and  has  been  in  that  family  for  sixty  years? — ^A.  The  same 
furniture. 

Q.  It  is  Mrs.  S Wayne's  now? — A.  Yes,  sir. 

Mr.  Scott.  Mr.  President,  if  this  question  is  in  order  I  should  like 
to  have  it  propounded. 

The  Presiding  Officer.  The  Senator  from  West  Virginia  pro- 
pounds the  following  question,  which  will  be  read: 

The  Secretary  read  as  follows: 

Q.  Where  has  Judge  Swayne's  home  been  since  he  was  appointed  judge. 

Mr.  Manager  Perkins.  I  dislike  very  much  to  object  to  any  question 

5 mi  by  a  Senator,  because  our  object  is  to  furnish  knowledge  of  the 
acts  to  the  Senate;  yet  it  seems  to  me,  Mr.  President,  that  as  we  have 
often  suggested,. all  these  questions  should  be  those  that  call  the  wit- 
ness's attention  to  what  the  Judge  has  actually  done.  Where  he  has 
been,  what  he  has  done,  what  the  facts  are,  we  are  anxious,  of  course, 
should  be  presented,  but  that  the  witness  should  give  an  opinion,  which 
really  is  the  question  that  the  Senate  itself  must  answer,  seems  to  us 
hardly  within  the  rule.  Of  course,  we  do  not  wish  to  object  to  any 
fact  that  any  Senator  may  desire  to  call  out.  Anything  that  we  may 
have  omitted  to  ask,  we  would  be  glad  to  have  the  Senate  ask.  as  to 
what  Judge  Swayne  did,  where  he  was,  what  he  was  doing  auring 
these  seven  years. 

The  Presiding  Officer.  The  Presiding  OflScer  will  not  undertake 
to  decide,  if  questions  are  raised  about  it,  what  question  may  be  asked 
by  Senators. 

Mr.  Manager  Olmsted.  I  do  not  understand  that  the  honorable 
manager  objects  to  the  question,  but  simply  to  its  being  answered  by 
the  witness.  That  may  seem  an  immaterial  point,  but  it  was*  argued 
at  some  length  in  the  Johnson  case. 

Mr.  Scott.  Mr.  President,  as  I  understand  it  we  are  aeeking  light 
on  this  question.  How  shall  we  determine  where  the  residence  of 
Judge  Swayne  is  unless  we  hear  from  witnesses  on  that  point? 

Mr.  Manager  Perkins.  I  suggested  any  facts  the  witness  can  give. 
Of  course  we  would  be  glad  to  have  him  state,  but  not  to  have  the  wit 
ness  act  as  judge  instead  of  the  Senate. 

The  Presiding  Officer.  The  Presiding  OflScer  must  remind  Sen- 
ators that  debate  is  not  in  order.  The  Presiding  OflScer  will  present 
to  the  Senate  the  question  whether  the  witness  shall  answer  the  (]^ues- 
tion  which  has  been  propounded  by  the  Senator  from  West  Virgmia. 
The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows: 

Q.  Where  has  Judge  Swayne's  home  been  since  he  was  appointed  judge? 
S.  Doc.  194,  58-3 30 
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The  Presiding  Officer.  Shall  the  witness  answer  this  question? 

?i*utting  the  question.]    In  the  opinion  of  the  Chair  the  noes  have  it. 
he  noes  have  it. 

Mr.  QuARLES.  I  should  like  to  ask  one  question. 
The  Presiding  Officer.  The  Senator  from  Wisconsin  propounds 
the  following  question. 
The  Secretory  read  as  follows: 

Q.  What  year  did  Jud^e  Swayne  cease  to  keep  his  horses  at  Guyencourt,  Del.? 

Mr.  Culberson.  May  we  have  the  question  read  again? 
The  Presiding  Officer.  It  will  be  again  read. 
The  Secretary  read  as  follows: 

Q,  What  year  did  Judge  Swayne  cease  to  keep  his  horses  at  Guyencourt,  Del.? 

Mr.  HiGGiNS  (to  the  witness).  Answer  the  question. 
The  Witness.  Some  of  them  are  there  now. 
The  Presiding  Officer.  Are  there  any  further  questions? 
Mr.  Higgins.  That  is  all.     Call  Robert  McCullough. 

*  Robert  McCullough  sworn  and  examined. 

By  Mr.  Higgins: 

Q.  Where  do  you  reside,  Mr.  McCullough? — A.  Guyencourt,  Del. 

Q.  What  is  your  occupation? — A.  Farmmg. 

Q.  Are  you  a  tenant  farmer  or  do  you  live  upon  your  own  land? — 
A.  I  live  upon  my  own  land. 

Q.  How  long  have  you  lived  there? — A.  Forty-eight  years. 

Q.  Is  that  your  age? — A.  That  is  my  age. 

Q.  All  your  life,  then? — A.  All  my  life. 

Q.  How  near  to  the  Sway ne  property  ? — A.  Within  sight. 

Q.  Within  sight? — A.  Less  tnan  ten  minutes'  walk. 

Q.  Is  it  within  half  a  mile  of  it? — A.  I  would  say  so. 

Q.  You  of  course  have  known  that  place  familiarly  all  your  life, 
then  ? — A.  I  have. 

Q.  Do  you  know  who  that  property  belongs  to? — A.  Mrs.  Anne 
Swayne? 

Q.  Is  she  the  widow  of  Henrv  Swayne? — A.  Yes,  sir. 

Q.  The  mother  of  the  Judge? — A.  Yes. 

Q.  Is  the  farm  rented? — A.  The  farm  is  rented. 

Q.  It  has  been  rented  all  these  years  since  Mr.  Swayne  died? — A. 
Yes.     • 

Q.  To  a  tenant? — A.  To  a  tenant. 

Q.  One  tenant  or  another? — A.  DiflPerent  ones. 

Q.  Who  has  occupied  the  mansion  house  since  that  time? — A.  Mrs. 
Swayne. 

Q.  It  is  her  house? — A.  It  is  her  house. 

Q.  Have  you  known  of  Judge  Swayne  being  there? — A.  I  have 
seen  him  there. 

Q.  At  what  time  of  the  year? — A.  Summertime. 

Q.  At  any  other  time  than  the  summer? — A.  I  believe  not. 

Q.  Tell  the  Senate  whether  or  not  you  have  seen  him  there  each 
and  every  year. — A.  Yes;  I  have. 

Q.  During  the  summer  time? — A.  During  the  summer  time. 

Q.  Have  5'ou  seen  him  there  during  September  or  October? — A.  I 
believe  not,  to  the  best  of  my  knowledge. 
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Q.  Have  you  ever  known  him  to  be  there  living  in  that  house  after 
the  month  of  October  or  before  the  month  of  June? — A.  I  believe  not. 

Q.  Do  you  know  whether  or  not  the  house  is  open  or  closed  during 
that  time  of  the  year'i? — A.  How  is  that'^ 

Q.  Do  you  know  whether  the  mansion  house  is  closed  or  is  it  open 
and  occupied  during  the  time  of  the  year  from  the  beginning  of 
November  until  June? — A.  From  the  beginning  of  November  to 
June? 

Q.  Yes;  whether  it  has  been  occupied  or  closed? — A.  Yes;  Mrs. 
Swayne  occupies  it,  but  in  the  winter  time  she  has  been  going  to  her 
daughter's. 

Q.  Has  anybody  else  been  there  when  she  was  gone? — A.  No;  the 
house  would  be  closed. 

Q.  The  house  would  be  closed? — A.  It  is  closed  now. 

Q.  Did  you  know  Judge  Swayne  when  he  lived  there  with  his 
father?  Were  you  old  enough  to  know  that? — A.  I  have  seen  him 
come  there  and  go  away  again. 

Q.  Do  you  know  at  what  time  he  went  to  Florida  to  live? — ^A.  I  do 
nqt  remember  the  date,  but  I  know  he  went  to  Florida,  or  at  least  it 
was  so  said. 

Q.  And  has  he,  or  not,  been  in  the  habit  since  he  went  to  Florida  of 
coming  there  during  the  summer  time,  as  you  have  spoken? — A.  Yes. 

Q.  Do  you  know  in  what  year  his  father  died? — A.  Well,  I  could 
not  say  positively  what  year — between  1885  and  1890. 

Q.  Has  there  been  any  difference  between  the  lengths  of  his  visits 
since  1894  and  before  that  time? — A.  I  should  say  not. 

Q.  Do  you  know  whether  Judge  Swayne  ever  voted  or  did  an}^  other 
act  of  citizenship  in  Delaware  from  Guyencourt? — A.  I  believe  not, 
to  the  best  of  my  knowledge. 

Q.  Have  vou  neld  any  official  position? — A.  I  have. 

Q.  Whatf — A.  I  have  been  in  the  legislature  of  Delaware  at  one  time. 

Q.  May  I  ask  what  your  politics  is? — A.  Democrat. 

Q.  And  a  member  of  the  Delaware  legislature? — A.  Yes,  sir. 

Q.  Have  you  taken  an  active  part  in  affairs? — A.  I  have. 

Q.  And  in  politics? — A.  Yes,  sir. 

Q.  Have  you  ever  known  of  the  Judge  to  vote  there  since  he  left  his 
earhr  residence? — A.  I  have  not. 

Mr.  HiGOiNS.  That  is  all. 

Cross-examined  by  Mr.  Perkins: 

Q.  Just  a  question  or  two.  How  often  were  you  at  the  Guyencourt 
house  between  1894  and  the  fall  of  1900? — A.  rlease  repeat  that. 

Q.  How  often  were  you  at  the  Guyencourt  residence  between  Julv, 
1894,  and  the  fall  of  1900?  Were  you  there  often  or  seldom?— A. "^ I 
have  passed  there  quite  often.     Our  post-office  is  there  at  Guyencourt. 

Q.  Do  you  remember  any  time  in  those  years  when  the  mother  was 
there  except  when  Judge  Swayne  was  also  there? — A.  The  mother  has 
been  there  all  her  life,  as  near  as  I  can  recall — that  is 

Q.  Do  you  testif}^  that  Mrs.  Swayne,  the  mother,  has  been  there 
during  the  winter  in  the  last  few  years?  Is  that  your  recollection? — 
A.  My  recollection  is  that  some  winters  of  late  she  has  not  been  there. 

Q.  Has  she  been  there  during  the  winters  for  the  last  nine  years? — 
A.  I  should  say  to  the  best  of  my  knowledge  that  she  has. 
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Q.  Do  you  not  know  the  fact  that  she  now  lives  at  Philadelphia  with 
her  daughter? — A.  She  has  lived  there,  but  now  she — '— 

Q.  She  has  for  some  years,  has  she  not? — A.  Well,  she  may— yes, 
in  the  winter  time. 

Q.  When  Judge  Swayne  was  there  his  wife  and  children  were  there 
at  (juyencourt? — A.  I  think  not. 

Q.  lou  think  they  were  not  there  when  the  judge  was  there? — A.  I 
may  have  seen  them  there  once  or  twice. 

Q.  In  other  words,  you  think  that  during  these  six  or  seven  years 
you  only  saw  the  wife  and  children  at  Guyencourt  once  or  twice? — A. 
Only  a  very  few  times. 

Q.  You  think  the  judge  spent  the  summer  there  alone  with  his 
mother?  Is  that  your  recollection? — A.  His  visits  were  home  during 
the  summer  time. 

Q.  Were  what? — A.  His  visits  to  home. 

Q.  But  you  think  he  came  alone  to  make  these  visits? — A.  1  saw  him 
come  there  alone  and  get  off  the  train. 

Q.  Then  it  is  your  recollection  that  during  these  six  or  seven  years 
when  Judge  Swayne  was  there  in  the  summer,  his  family  was  not  there 
with  him?  Is  that  your  recollection? — A.  I  have  not  seen  his  family 
there  but  once  or  twice,  to  the  best  of  my  knowledge. 

Q.  Did  you  not  know  about  his  wife  and  children  just  as  you  did 
about  Judge  Swayne? — A.  Only  if  I  had  occasion  to  see  them. 

Q.  You  saw  so  little  of  the  family  during  six  or  seven  years  that  it 
is  your  recollection  the  wife  and  cnildren  were  not  there  during  the 
six  or  seven  years,  except  once  or  twice? — A.  That  is  my  recollection. 

Q.  How  many  horses  did  Judge  Swayne  keep  there? — A.  I  could 
not  tell  you. 

Q.  Well,  did  he  keep  any? — A.  Yes. 

Q.  Were  those  horses  worked  on  the  farm? — A.  The  farm  was 
rented  to  a  tenant. 

Q.  Well,  what  was  done  with  the  horses?  What  did  he  keep  them 
there  for? — A.  He  kept  them  there  to  drive,  I  suppose. 

Q.  What  was  done  with  the  horses  when  he  was  not  there? — A. 
That  is  more  than  I  can  tell. 

Q.  Who  rented  this  farm? — A.  Different  tenants. 

Mr.  Manager  Perkins.  That  is  all. 

Mr.  HiGGiNS.  That  will  do. 

Atwood  Wilson,  sworn  and  examined. 

By  Mr.  Higgins: 

Q.  What  is  your  age,  Mr.  Wilson? — A.  Fifty -one. 

Q.  What  is  your  occupation? — A.  Farmer  and  coal  dealer. 

Q.  Where  do  you  reside? — A.  In  Guyencourt. 

Q.  You  are  a  coal  dealer  and  farmer,  you  say?— A.  Yes,  sir. 

Q.  How  lon^  have  you  lived  at  Guyencourt? — A.  All  my  life. 

Q.  Do  you  live  rigfit  at  Guyencourt? — A.  The  coal  yard  is  at  Guy- 
encourt; my  home  is  about  half  a  mile  away. 

Q.  Your  coal  yard  is  at  the  station?  Is  it  a  station  and  post- 
office? — A.  It  is  a  station  and  post-office. 

Q.  How  long  has  it  had  that  name? — A.  About  fifteen  years. 

Q.  And  it  was  after  the  railroad  came  and  the  station  was  lo(^ated 
there? — A.  Yes,  sir;  fifteen  years  after. 
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Q.  Are  you  familiar,  or  not,  with  the  homestead  there  of  Henry 
Swayne  during  his  lifetime? — A.  Yes,  sir. 

Q.  Whom  does  that  property  belong  to  since  his  death? — A.  His 
wife,  Mrs.  Anne  P.  Swayne. 

Q.  His  widow  ? — A.   i  es,  sir. 

Q.  Is  she  the  mother  of  the  Judge? — A.  Yes,  sir. 

Q.  Will  you  please  state  whether  you  have  known  Judge  Swayne  to 
be  at  that  place,  that  homestead;  and,  if  so,  durinj?  what  time  of  the 
year — at  any  time  from  1894  up  to  the  present  time  f— A.  He  was  there 
m  the  summer  time. 

Q.  In  the  summer  time? — A.  Yes,  sir. 

Q.  Any  other  time  than  the  summer? — ^A.  I  have  never  seen  him 
there  at  any  time  without  it  was  for  one  day.  I  have  seen  him  there 
one  dav. 

Q.  And  your  place  of  business  was  at  the  station? — A.  Right  near 
the  station. 

Q.  How  far  was  the  Swayne  house  from  the  station  ? — A.  About  200 
yards. 

Q.  It  is  very  near  the  station,  also? — A.  Yes,  sir. 

Q.  What  has  been  done  with  the  farm  since  Henry  Swayne's  death  ? — 
A.  It  has  been  rented. 

Q.  It  has  bieen  rented  to  tenants? — A.  Yes,  sir. 

Q.  Do  you  know  on  what  terms — whether  it  is  a  share  rent  or  a 
money  rent? — A.  A  money  rent,  I  believe. 

Q.  Do  you  know  for  what  amount? — A.  No,  sir. 

Q.  Now,  do  you  know  whether  Mrs.  Anne  Swayne  has  resided  at  that 
place  during  the  years  since  her  husband's  death — has  been  there  living 
m  the  house  durmg  all  the  time,  or  whether  she  has  spent  any  of  the 
time  elsewhere? — A.  She  is  always  there  from  early  spring  until  late 
fall;  but  through  the  cold  winter  months  she  is  mostly  with  her  daugh- 
ter in  Philadelphia. 

Q.  How  long  now  has  that  course  of  living  been  pursued  by  her,  so 
far  as  you  know  ? — A.  I  should  think  about  six  years. 

Q.  About  six  years? — A.  Possibly  longer;  I  could  not  just  say. 

Q.  Before  that  time,  where  did  she  spend  her  winters? — A.  She 
would  spend  some  of  the  winters  there  and  some' of  them,  I  think,  she 
would  go  South  to  the  Judge's. 

Q.  ^me  she  would  spend  there  and  some  she  would  go  South  to 
the  Judge's  ? — ^A.  Yes. 

Q.  Have  you  ever  known  the  Judge  or  his  family  to  spend  a  winter 
at  Guyencourt  since  he  has  been  living  in  Florida? — A.  Not  to  my 
knowledge;  they  have  not. 

Q.  And  you  live  right  there  within  a  half  mile  of  the  station? — A. 
Yes,  sir. 

Q.  And  your  place  of  business  was  at  Guyencourt  station  and  the 
Swayne  house  was  within  200  yards  of  it? — A.  Yes,  sir. 

Q.  You  say  you  are  a  farmer.  Is  it  a  farm  that  you  own  yourself 
or  do  you  rent  it? — A.  I  own  my  own  farm. 

Q.   lou  own  your  own  farm? — A.  Yes,  sir. 

Q.  And  have  you  lived  there  all  your  life? — A.  Yes,  sir. 

Q.  Do  you  know  whether  Judge  Swayne  has  ever  paid  taxes  or  vote 
there? — A.  No,  sir. 

Q.  What  do  you  mean? — A.  That  he  has  not. 

Q.  Or  any  otner  acts  of  citizenship? — A.  No,  sir. 
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Mr.  Manager  Perkins.  We  will  concede  that  Judge  Swayne  has  not 
paid  taxes  anywhere.     It  \h  not  necessary  to  prove  it. 

Mr.  HiGGiNS.  It  is  a  pertinent  question. 

Mr.  Manager  Clayton.  He  haa  property  there,  but  did  not  pay 
taxes.     We  admit  that. 

Q.  (By  Mr.  Higgins.)  Do  you  know  of  Judge  Swayne  and  his  family 
going  to  Europe? — A.  Yes,  sir;  I  remember. 

Q.  When? — A.  I  can  not  saj-  positively  the  year.  It  was  in  the 
summer  time  they  left  there,  I  know — in  July. 

Q.  It  was  in  the  summer  time  when  they  left? — A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  the  Judge  returned  the  same  year  ? — 
A.  Yes,  sir. 

Q.  Did  you  see  him  after  he  came  back? — A.  I  think  he  came  and 
visited  his  home,  if  I  am  not  mistaken. 

Q.  He  came  there  to  visit  his  mother,  after  he  returned? — A.  I 
think  so. 

Q.  Do  you  know  of  his  going  to  Florida  after  he  returned  from 
Europe? — A.  No,  sir;  but  I  know  that  he  went  there  every  fall. 

Q.  Do  you  know  of  the  Judge's  family  being  in  Wilmington  in  any 
winter? — A.  I  knew  they  were  there  one  winter;  yes,  sir. 

Q.  What  year  was  that?— A.  I  think  the  winter  of  1899  or  1900,  if 
I  am  not  mistaken;  possibly  later.     I  can  not  say. 

Q.  Do  you  know  in  whose  name  the  Swayne  property  is  assessed 
for  taxes  f — A.  Anne  P.  Swayne,  sir. 

Q.  What  would  you  say,  Mr.  Wilson,  was  about  the  length  of  the 
visits  of  the  judge  during  the  summer  to  Guyencourt? — A.  As  near  as 
I  could  say,  about  two  months. 

Q.  About  two  months? — A.  Yes,  sir. 

Mr.  Higgins  (to  Mr.  Manager  Perkins).  Cross-examine. 

Cross-examination  by  Mr.  Manager  Perkins: 

Q.  Mr.  Wilson,  would  you  be  sure  that  you  have  not  seen  Judge 
Swayne  at  Guyencourt  as  early  as  May  in  any  year? — A.  I  do  not 
remember,  sir. 

Q.  You  do  not  remember? — A.  No,  sir. 

Q.  Have  you  ever  seen  him  there  as  late  as  September  or  October? — 
A.  About  the  1st  of  September. 

Q.  The  title  of  this  property  is  in  Mrs.  Swayne  for  life,  is  it  not? — ^A. 
Yes,  sir. 

Q.  And  after  her  death,  where  does  itgo?-*-A.  My  understanding 
is  to  the  Judge's  son. 

Q.  Are  there  any  children  of  Mrs.  Swayne? — A.  Yes,  sir. 

Q.  There  is  one  son  and  one  daughter? — A.  Yes,  sir. 

Q.  Is  that  the  family  ? — A.  Yes,  sir. 

Q.  And  the  property,  as  you  understand,  goes  not  to  the  daughter, 
but  to  the  Judge's  son? — A.  Yes,  sir. 

Q.  Did  you  ever  sell  coal  to  that  house? — A.  I  did. 

Q.  Did  you  ever  sell  coal  to  Judge  Swayne? — A.  No,  sir. 

Q.  Do  you  sell  supplies  for  farms  or  horses? — A.  No,  sir;  nothing 
but  coal. 

Q.  How  many  horses  did  Judge  Swayne  have  there? — A.  Only  one, 
to  my  knowlo^e,  of  his  own. 

Q.  Only  OK®  to  3'our  knowledge? — A.  One  driving  horse  was  all  I 
ever  heard  >vas  his  horse. 
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Q.  Was  he  assessed  on  that^ — A.  I  could  not  say. 

Q.  Has  he  a  horse  there  now? — A.  Not  to  my  knowledge. 

Q,  You  do  not  know  about  that? — A.  No,  sir;  I  do  not  tnink  he  has. 

Mr.  Manager  Perkins.  That  is  all. 

Reexamined  by  Mr.  Hiogins: 

Q.  There  is  one  Question  that  I  neglected  to  ask.  Do  you  sell  coal 
to  that  place? — A.   xes,  sir. 

Q.  Who  pays  for  it? — A.  Mrs.  Swayne. 
Q.  Mrs.  Anne  Swayne? — A.  Yes,  sir. 

Martin  Turner,  sworn  and  examined. 

By  Mr.  Higoins: 

Q.  Mr.  Turner,  what  is  your  age? — A.  Fifty-nine  years  old. 

Q.  Where  do  you  live? — A.  Guyencourt. 

Q.  Delaware? — A.  Yes,  sir. 

Q.  What  is  3' our  occupation?— A.  Well,  farmer. 

Q.  How  long  have  you  been  a  farmer  there — how  long  have  you 
lived  at  Guvencourt? — A.  Since  1898. 

Q.  Since'^L898?— A.  Yes,  sir. 

Q.  Where  do  you  live  at  this  time? — A.  In  the  neighborhood  of 
Guyencourt. 

Q.  Have  you  ever  lived  on  the  Swayne  property  ? — A.  Yes,  sir. 

Q.  In  what  capacity? — A.  I  rented  the  farm  of  Mrs.  Swayne. 

Q.  You  rented  the  farm  of  Mrs.  Anne  Swayne,  the  mother? — A. 
Yes,  sir. 

Q.  Do  vou  know  what  j^ear  you  rented  it  from  her? — A.  1898. 

Q.  Ana  how  long  did  you  so  rent  it — how  many  years? — A.  I  was 
there  for  four  years. 

Q.  You  were  there  for  four  jears? — A.   Yes,  sir. 

Q.  Have  you  been  farming  smce  you  left  that  place? — A.  Well,  not 
exactly  myself,  but  with  my  son. 

Q.  On  whose  place  is  that? — A.  Howard  Ely's. 

Q.  How  far  is  that  from  the  Swayne  homestead? — A.  It  is  about 
half  a  mile. 

Q.  Now,  during  that  time  did  Mrs.  Anne  Swayne  spend  any  of  her 
time  at  her  place  there? — ^A.  Yes,  sir. 

Q.  What  time  of  the  year  did  she  spend  there? — A.  Well,  the 
summer. 

Q.  In  the  summer  time? — A.  Yes,  sir. 

Q.  What  did  she  do  after  the  summer? — A.  Well,  she  went,  so  far 
as  1  know,  to  Philadelphia  to  her  daughter's. 

Q.  To  her  daughter's  there? — A.  Yes,  sir. 

Q.  That  was  her  habit  from  the  time  you  went  there? — A.  Yes. 

Q.  Did  she  ever  spend  any  of  the  winter  on  the  farm  while  you  were 
there  ? — A.  Yes;  some  part  of  the  winter.     I  can  not  remember  exactly. 

Q.  Some  part  of  the  winter? — A.  Yes,  sir. 

Q.  What  part?  Was  it  the  earlv  part,  or  would  she  come  down 
there  in  the  midst  of  the  winter? — A.  No,  sir;  in  the  early  part. 

Q.  You  mean  she  remained  later  than  usual? — A.  She  remained 
later  than  usual. 

Mr.  Mallort.  Mr.  President,  we  can  not  hear  a  word  that  is  said  on 
account  of  the  noise  in  the  Senate,  not  on  account  of  the  witness  or  of 
the  counsel. 
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Mr.  HioGiNS.  It  may  be  that  the  Secretary  can  repeat  the  answers. 

The  Peesidino  Officer.  The  witness  will  make  himself  heard  if 
Senators  will  be  quiet  and  if  order  is  preserved  in  the  galleries. 

Q.  ^y  Mr.  Higgins.)  From  whom  did  you  rent  the  property? — ^A- 
Mrs.  Swayne. 

Q.  Was  it  by  a  written  lease? — A.  Yes,  sir;  I  have  it  in  my  pocket. 

Q.  Have  you? — A.  Yes,  sir. 

Q.  Will  you  let  me  look  at  it? — A.  Yes,  sir;  it  is  only  for  a  year  at 
a  time. 

Q.  Did  you  hold  over  under  the  same  lease? — A.  Yes,  sir. 

Q.  Is  that  [indicating]  Mrs.  Swayne's  signature? — A.  Yes,  sir. 

Q.  Is  that  [indicating]  yours? — A.  Yes,  sir. 

The  Presiding  Officer.  Is  there  any  real  question  about  the  own- 
ership of  this  property  ? 

Mr.  Manager  Firkins.  None  whatever,  sir. 

Mr.  Higgins.  With  that  admission,  your  honor,  we  will  not  take 
this  lease  from  the  good  man.  [To  the  witness.]  Now,  please  state 
what  time  during  the  year  Judge  Swayne  would  be  at  the  home  there 
in  Guyencourt? 

A.  in  the  summer  time. 

Q.  In  the  summer  time? — A.  Yes,  sir. 

Q.  Any  other  time  than  summer? — A.  Well,  not  that  I  know  of. 
He  might  have  been  there  for  a  day,  or  probably  something  of  that 
kind;  but  not  that  I  know  of. 

Q.  Did  you  ever  know  him  as  living  there? — A.  No,  sir. 

Q.  But  only  as  coming  there  as  a  summer  visitor? — A.  That  is  all. 

Q.  And  his  family? — A.  Yes,  sir. 

Q.  Were  they  there  during  the  summer  ? — A .  Part  of  the  time;  yes. 

Q.  And  this  was  the  case  from  the  time  you  went  there  in  1898? — 
A.  Yes,  sir. 

Q.  You  went  on  on  the  25th  of  March,  1898? — A.  Yes,  sir. 

Q.  That  is  moving  time  in  Delaware.  Do  you  know  of  Mrs.  Swayne 
one  winter  keeping  open  house  as  late  as  Christmas? — A.  Well,  I  can 
not  swear,  sir,  to  that. 

Q.  Do  you  know  what  year  it  was  that  she  remained  there  rather 
late? — A.  No,  sir. 

Q.  Do  you  know  of  the  Judge  voting  in  Delaware? — A.  No,  sir. 

Q.  In  Christiana  Hundred? — A.  I  never  knew  him  to  be  there  at 
election  time. 

Q.  You  never  knew  him  to  be  there  at  election  time? — A.  No,  sir. 

Q.  But  it  was  during,  as  you  say,  the  summer  months  that  you  saw 
him  there? — A.  Yes,  sir. 

Q.  And  only  the  summer  months? — A.  That  is  all,  sir. 

Cross-examined  by  Mr.  Manager  Perkins: 

Q.  How  much  rent  do  you  pay? — A.  Three  hundred  dollars. 

Q.  When  Judge  Swayne  came  there  did  anybody  come  with  him? — 
A.  Well,  that  I  can  not  say. 

Q.  What? — A.  I  can  not  say  that  for  certain. 

Q.  When  he  went  away  did  anybody  go  with  him? — A.  Yes,  sir. 

Q.  Who  went  away  with  him? — A.  Mrs.  Swayne,  his  wife. 

Q.  What  did  the  children  do?  Did  they  go  away  with  him? — A. 
Well,  I  can  not  remember  that. 

Q.  You  do  not  know? — A.  No.  sir. 
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Q.  How  many  children  did  he  have? — A.  Three,  as  far  as  I  know. 

Q.  How  old  are  they? — A.  That  I  do  not  know. 

Q.  Were  those  children  at  his  place  before  Judge  Swayne  came  in 
the  summer? — A.  Yes,  sir;  sometimes  they  were. 

Q.  How  long  before? — A.  Well,  I  do  not  know  that. 

Q.  Were  they  there  at  any  tune  when  the  mother,  Mrs.  Anne 
Swayne,  was  not  there? — A.  No,  sir. 

Q.  What? — A.  I  do  not  think  they  were,  unless  it  was  the  son, 
Harry.     He  might  have  come  out  and  went  in  the  house. 

Q.  "Did  they  remain  after  Judge  Swayne  went  away? — A.  Yes,  sir. 

Q.  How  long? — A.  You  mean  nis  familj^? 

Q.  Yes;  his  family. — A.  Well,  I  did  not  know  as  they  did. 

Q.  Well,  what  is  your  recollection?  We  do  not  know  and  we  want 
to  find  out. — A.  Of  their  going  away  ? 

Q.  Yes.  Did  they  go  away  with  the  Judge  when  he  went  away,  or 
did  they  stay  at  Guyencourt  a  while  longer! — A.  They  went  away  at 
one  time.  1  know  tney  went  away  at  the  same  time  he  did  from  Guy- 
encourt.   They  went  to  the  station. 

Q.  When  was  that — what  year? — A.  That  I  do  not  know. 

Q.  What  time  of  the  year? — A.  Somewhere  in  the  late  part  of  the 
summer. 

Q.  Where  did  they  go? — A.  I  do  not  know.     I  did  not  ask  them. 

Q.  How  many  horses  did  the  Judge  keep  there? — A.  He  did  not 
keep  any  that  I  know  of;  that  is,  of  his  own. 

Q.  He  did  not  keep  any  on  the  place? — A.  No,  sir.  There  were 
horses  there  that  belonged  to  the  son,  as.  far  as  I  know. 

Q.  As  far  as  you  know? — A.  Yes,  sir. 

Q.  How  old  was  this  son  in  1898? — A.  I  judge  he  is  about  30,  or 
somewhere  along  there. 

Q.  Is  he  married? — A.  Yes,  sir. 

Q.  Where  is  his  wife — at  the  house  also? — A.  Yes,  sir;  part  of  the 
time. 

Q.  Were  they  there  when  the  Judge  was  there  or  at  other  times? — 
A.  When  the  Judge  was  there. 

Q.  Only  when  tne  Judge  was  there? — A.  Oh,  no;  they  were  there 
after  he  had  gone. 

Q.  Where  did  they  live  ? — A.  In  Wilmington. 

Q.  They  did  at  that  time? — A.  Yes,  sir. 

Q.  You  went  there  first  in  1898? — A.  Yes,  sir. 

Mr.  Manager  Perkins.  That  is  all. 

Reexamined  by  Mr.  Higgins: 

Q.  One  question,  please.  Before  you  went  there  in  1898,  did  you 
live  in  that  neighborhood? — A.  Yes,  sir. 

Q.  How  near  to  the  Swayne  place? — A.  I  lived  on  Robert  McCul- 
lough's  place. 

Q.  The  same  man  who  has  been  here  as  a  witness? — A.  Yes,  sir. 

Q.  How  long  did  you  live  there? — A.  I  lived  there  two  years. 

Q.  That  would  bring  you  back  to  1896? — A.  Yes,  sir. 

Q.  Where  did  you  live  before  that? — A.  I  lived  in  another  neighbor- 
hood, a  place  called  Montchanin. 

Q.  How  far  is  it  from  Montchanin  to  Guyencourt? — A.  A  couple 
of  miles,  I  suppose.     It  is  Colonol  Dupont's  place. 

Q.  It  is  2  miles  from  Montchanin  to  Guyencourt? — A.  Yes,  sir. 
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Q.  Have  you  lived  in  that  neighborhood  all  your  life? — A.  No,  sir. 

Q.  When  did  you  first  go  into  it? — A.  Around  that  neighborhood 
in  1880. 

Q.  Since  that  time  you  have? — A.  Yes,  sir. 

Q.  Have  you  known  the  Swayne  house  since  you  have  been  living 
there? — A.  Yes,  sir. 

Q.  And  the  family  ? — A.  Oh,  no. 

Q.  When  did  you  first  come  to  know  the  family? — A.  I  first  knew 
the  Judge's  father,  1  could  not  tell  you  what  year — a  year  or  two  after 
I  movedinto  the  neighborhood. 

Q.  Have  you  known  the  Judge  ever  since  his  father's  time? — A. 
No.  sir;  I  only  knew  the  Judge  when  I  rented  the  place. 

Q.  But  you  did  know  the  father  and  the  family  there  ? — A.  Yes,  sir. 

Q.  During  his  lifetime? — A.  Yes,  sir. 

Q.  Now,  then,  from  that  time  on  have  you  known  of  Judge  Swayne 
ever  living  there  during  the  winter? — A.  No,  sir. 

Q.  Only  during  the  summer? — A.  Yes,  sir. 

Mr.  HiGGiNS.  That  is  all. 

Mr.  Manager  Perkins.  We  have  no  questions. 

Charles  C.  Morris,  sworn  and  examined. 

By  Mr.  Higgins: 

Q.  Where  is  your  residence? — A.  Guyencourt,  Del. 

Q.  What  is  your  occupation  ? — A.  Station  agent  and  postmaster. 

Q.  How  long  have  you  held  those  positions? — ^A.  For  four  years  the 
coming  June. 

Q.  When  did  vou  first  know  the  family  of  Judge  Swayne  and  bis 
father? — A.  I  am  not  positive  about  the  date,  but  I  think  it  was  1862. 

Q.  I  will  ask  you  if  you  were  not  raised  in  that  family? — A.  Partly 
so;  yes,  sir. 

Q.  Bv  the  Judge's  father? — A.  Yes,  sir. 

Q.  Hfave  you  or  not  l)een  intimate  with  the  family  in  that  way  dur- 
ing your  life? — A.  Yes,  sir;  ever  since. 

Q.  Where  did  you  live  prior  to  your  becoming  postmaster  and  sta- 
tion agent? — A.  I  lived  in  Chester  Countv,  within  about  one  hour's 
drive  from  Guvencourt. 

Q.  Across  the  line  in  Chester  County,  Pa.,  about  one  hour's  drive 
from  Guyencourt? — A.  About  one  hour  to  an  hour  and  a  quarter; 
along  there. 

Q.  How  long  did  you  live  there?— A.  Eighteen  or  nineteen  years. 

Q.  During  that  time  did  you  or  not  keep  up  your  intercourse  with 
the  Swayne  family? — A.  Yes,  sir. 

Q.  Where  did  Mrs.  Anne  Swa3'^ne  live  after  her  husband's  death? — 
A.  She  lived  in  the  old  mansion. 

Q.  Did  she  live  there  during  the  winter? — A.  No,  sir. 

Q.  Where  did  she  spend  her  winters? — A.  She  did  one  winter,  I 
think. 

Q.  Where  did  she  spend  her  winters? — A.  With  her  daughter  in 
Philadelphia. 

Q.  Do  you  know  whether  or  not  she  also  spent  winters  with  her  son 
in  Florida? — A.  I  think  she  did  one  winter.  I  am  not  positive  about 
that. 

Q.  Now,  will  you  please  say  what  time  of  the  year  Judge  Swayne 
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and  his  fnmily  would  spend  at  the  Swayne  mansion? — A.  The  summer 
time. 

Q.  Any  other  time  than  the  summer? — A.  I  never  saw  them  there 
in  the  winter  time — that  is,  to  stay. 

Q.  Never  to  stay  ? — A.  No,  sir.  I  never  saw  them  stay  over  one 
night. 

Q.  In  the  winter  time? — A.  No,  sir. 

Q.  Was  this  the  course  during  all  your  knowledge  of  this  family,  as 
you  have  given  it? — A.  Yes,  sir. 

Q.  Were  they  there  any  more  before  yon  were  postmaster  than 
since? — A.  No,  sir;  just  the  same. 

Q.  Their  habit  in  that  respect  in  the  last  four  years  is  the  same  as  it 
was  before? — A.  Yes,  sir. 

Q.  Have  you  had  charge  of  the  property  in  any  way? — A.  I  gen- 
erally took  charge  through  the  winter  for  Mrs.  Anne  Swayne. 

Q.  How  long  have  you  been  doing  that? — A.  Ever  since  I  have  been 
there,  more  or  less. 

Q.  Since  the  last  four  years? — A.  Yes,  sir. 

Q.  And  the  farm  has  been  rented  out  to  tenants? — A.  Yes,  sir. 

Q.  You  are  postmaster? — A.  Yes,  sir. 

Q.  Will  you  please  state  what  times  of  the  year  mail  comes  there 
for  Judge  Swayne. — A.  During  the  summer. 

Q.  Any  other  time? — A.  I  do  not  remember  of  ever  having  a  letter 
there  at  anv  other  time. 

Q.  If  any  does  come  there  when  he  is  absent,  what  do  3^ou  do  with 
it;  what  are  your  directions?— A.  We  remail  it  to  Pensacola,  Fla. 

Q.  By  whose  directions? — A.  B}'^  direction  of  the  Judge. 

Mr.  ]IiQGiNs(to  the  managers  on  the  part  of  the  House).  Cross- 
examine. 

Cross-examined  by^  Mr.  Manager  Perkins: 

Q.  You  became  postmaster  when  ? — A.  1901. 

Q.  1901?— A.  June,  1901. 

Q.  So  the  evidence  which  you  have  given  about  letters  being 
received  and  forwarded  begins  with  the  year  1901? — A.  Yes,  sir. 

Q.  Prior  to  that  time  you  were  not  postmaster  and  had  nothing  to 
do  with  it? — No,  sir. 

Q.  Did  Judge  Swayne  and  his  family  ever  stay  in  Wilmington? — 
A.  That  I  am  not  positive  to  state. 

Q.  You  do  not  Know  whether  they  did  or  did  not? — A.  No;  I  can 
not  say. 

Q.  Did  you  ever  hear  of  their  being  at  Wilmington  in  the  winter 
time? — A.  I  heard  he  was  there  one  winter  with  his  son.  I  do  not 
know  how  long. 

Q.  You  heard  that  Judge  Swayne  spent  one  winter  or  part  of  one 
winter  in  Wilmington? — A.  I  do  not  know  how  long;  a  part. 

Q.  When  he  came  in  the  early  summer  did  he  come  alone  or  bring 
his  whole  family  with  him? — A.  Brought  his  famil}". 

Q.  Were  the  family  there  already  or  did  he  bring  them  ? — A.  Some- 
times they  were  there  and  sometimes  he  brought  tnem. 

Q.  Did  they  go  away  with  him?  Did  they  leave  him ? — A.  Mostly: 
yes,  sir. 

Q.  Do  you  know  where  they  went? — A.  Pensacola,  from  what  I 
could  understand. 
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Q.  Do  you  testify  that  when  they  left  there  in  1896  and  1897  and  1898 
and  1899  the}'^  went  to  Pensacola,  Fla.  ?  Is  that  your  evidence? — A. 
I  could  not  say  positively  where  they  went.  They  left  Guj^encourt 
for  there. 

Q.  You  do  not  know  anything  about  it? — A.  I  checked  their  trunks, 
I  think,  to  Washington. 

Q.  To  Washington? — A.  Yes,  sir. 

Q.  Then  you  do  not  mean  to  testify  that  from  1894  to  1900,  when 
Mrs.  Swayne  and  the  children  left,  they  went  to  Pensacola,  Fla.  ? — A. 
I  could  not  say;  no,  sir. 

Q.  Do  you  Know  any  time  during  those  six  years  when  they  went 
from  Guyencourt  to  Pensacola,  Fla.  ?  I  do  not  mean  the  Judge,  but  1 
mean  his  family. — A.  I  can  not  remember  that. 

Mr.  Manager  Perkins.  That  is  all. 

Mr.  HiGGiNS.  That  will  do,  Mr.  Morris. 

The  Presiding  Officer.  The  Presiding  Officer  will  inquire  how 
many  more  witnesses  it  is  probable  the  counsel  for  respondent  will 
call. 

Mr.  HiGGiNS.  There  are  two  witnesses  who  are  in  attendance  to-day. 
They  are  on  the  question  of  residence,  and  will  be  short.  We  should 
like  to  examine  them  to-morrow.  There  are  two  officers  of  the  Treas- 
ury whom  we  have  in  attendance,  but  we  will  want  to  call  them  after 
we  shall  have  offered  certain  documentary  evidence. 

The  Presiding  Officer.  What  length  of  time  do  counsel  think 
they  will  require  for  the  rest  of  the  witnesses? 

Mr.  HiGGiNS.  I  do  not  think  it  will  take  a  half  hour. 

Mr.  Thurston.  It  will  take  not  more  than  thirty  or  forty  minutes, 
unless  some  of  our  offers  of  documentary  evidence  may  leaa  to  objec- 
tion and  discussion. 

The  Presiding  Officer.  May  the  Presiding  Officer  inquire  whether 
there  will  be  many  witnesses  in  rebuttal? 

Mr.  Manager  Palmer.  No,  sir.  We  shall  probably  not  have  more 
than  one  witness  in  rebuttal,  or  perhaps  two. 

The  Presiding  Officer.  It  is  entirely  probable  that  two  hours 
to-morrow  will  conclude  the  examination  of  witnesses? 

Mr.  HiGGiNS.  Oh,  quite. 

Mr.  Thurston.  We  think  so. 

Mr.  President,  I  now  offer  in  evidence,  and  ask  to  have  them  go  into 
the  record  without  reading,  certificates  from  the  clerks  of  the  various 
courts  of  the  United  States  where  Judge  Swayne  has  held  court,  show- 
ing the  times  and  dates  during  all  these  years  when  he  has  been  hold- 
ing court  in  other  districts  than  his  own,  and  also  in  his  own. 

Mr.  Manager  Palmer.  Let  us  take  those  and  we  will  bring  them 
in  in  the  morning. 

Mr.  HiGGiNS.  There  is  no  objection  to  that. 

Mr.  Thurston.  Certainly  not. 

The  Presiding  Officer.  Could  not  the  managers  and  counsel  agree 
upon  a  statement  as  to  the  number  of  days  Judge  Swayne  held  court 
outside  of  his  district,  as  well  as  within  the  same? 

Mr.  Manager  Palmer.  There  is  in  this  record  a  statement  of  all 
the  times  that  Judge  Swayne  held  court  out  of  his  district — at  least 
all  the  days  he  was  paid  for,  and  I  suppose  that  covers  all  the  time. 

The  Presiding  Officer.  If  it  is  possible  for  managers  and  oounsel 
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to  agree  on  that  subject,  it  would  shorten  the  proceedings  and  the 
record. 

Mr.  Manager  Palmer.  Perhaps  we  can  agree,  sir. 

Mr.  Thurston.  By  agreement  it  is  to  be  stated  as  a  part  of  the  tes- 
timon}"^  that  Judge  Swayne  was  born  in  the  year  1842. 

Mr.  Fairbanks.  I  move  that  the  Senate  sitting  as  a  court  of 
impeachment  adjourn,  to  meet  at  1  o'clock  to-morrow  afternoon. 

The  motion  was  agreed  to;  and  (at  5  o'clock  and  58  minutes  p.  m.) 
the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned!^  until 
to-morrow,  February  23,  at  1  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  retired  from  the  Chamber. 


In  THE  Senate,  February  23^  1906. 

The  President  pro  tempore.  The  Senator  from  Connecticut  [Mr. 
Piatt]  will  please  take  the  chair,  the  hour  of  1  o'clock,  to  which  the 
Senate  sitting  as  a  court  of  impeachment  adjourned,  having  been 
reached. 

Mr.  Piatt  of  Connecticut  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Piatt  of  Connecticut).  The  Senate 
is  now  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne, 
United  States  judge  in  and  for  the  northern  district  of  Florida.  The 
Sergeant-at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  of  Representatives  appeared, 
and  were  conducted  to  the  seats  assigned  them. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  respondent  and  his  counsel  are  in  attendance. 

Judge  Charles  Swayne,  accompanied  by  Mr.  Higgins  and  Mr. 
Thurston,  his  counsel,  entered  the  Chamber  and  took  the  seats 
assigned  them. 

The  Presiding  Officer.  The  Journal  of  the  proceedings  of  the 
last  trial  day  will  be  read. 

The  Secretary  read  the  Journal  of  the  Senate  sitting  for  the  trial  of 
impeachment  of  Charles  Swayne  Wednesday,  Februaiy  22. 

Mr.  Fairbanks.  Mr.  President,  I  ask  for  the  adoption  of  the  order 
which  I  send  to  the  desk. 

The  Presiding  Officer.  The  Senator  from  Indiana  asks  for  the 
adoption  of  an  order,  which  will  be  read. 

Tne  Secretary  read  as  follows: 

Ordered y  That  the  Bession  of  the  Senate  sitting  this  day  in  the  trial  of  the  impeach- 
ment of  Charles  Swayne  shall  continue  until  6  o'clock,  when  a  recess  shall  be  taken 
until  8  o'clock,  and  the  session  shaHbe  continued  until  10  o'clock,  unless  otherwise 
ordered. 

Mr.  Lodge.  Mr.  President,  am  I  correct  in  the  understanding  that 
the  recess  referred  to  there  is  the  recess  of  the  Senate  sitting  as  a  court 
simply^ 

Mr.  Fairbanks.  It  is. 
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Mr.  Lodge.  1  merely  asked  the  question  because  a  brief  executive 
session  of  tiie  Senate  is  verj'^  necessary,  and  I  did  not  want  to  have 
that  cut  oflf. 

Mr.  Fairbanks.  The  order  simply  relates  to  the  recess  of  the  Senate 
sitting  in  the  trial  of  the  impeachment  case. 

The  Presiding  Officer.  If  there  is  any  question  about  the  order  it 
can  be  read  again  by  the  Secretary.     The  Secretary  will  read  it 

The  Secretary  again  read  the  order,  as  follows: 

Ordered^  That  the  session  of  the  Senate  sitting:  this  day  in  the  trial  of  the  impeach- 
ment of  Charles  Swayne  shall  continue  until  6  o'clock,  when  a  recess  shall  be  taken 
until  8  o'clock,  and  the  session  shall  be  continued  until  10  o'clock,  unless  otherwise 
ordered. 

The  Presiding  Ofitoer.  The  question  is  on  agreeing  to  the  pro- 
posed order. 

The  order  was  agreed  to. 

Mr.  Fairbanks.  Mr.  President,  I  ask  for  the  adoption  of  the  follow- 
ing order. 

The  Presiding  Officer.  The  order  will  be  read. 

The  Secretary  read  as  follows: 

Ordered^  That  the  managers  be  allowed  five  hours  for  the  argument  of  the  case,  the 
time  to  be  divided  between  them  as  they  may  agree,  but  the  concluding  oral  argu- 
ment shall  be  by  one  manager  and  shall  not  exceed  one  hour. 

Ordered,  That  counsel  for  the  respondent  l)e  allowed  five  hours  for  the  argument 
of  the  case,  the  time  to  be  di\ided  between  them  as  they  may  agree. 

The  Presiding  Officer.  Is  the  Senate  ready  for  the  question  on 
agreeing  to  the  order  'i 

Mr.  Sate.  Is  it  debatable  ? 

The  Presiding  Officer.  The  Senator  from  Tennessee. 

Mr.  Bate.  Is  it  proper  for  us  to  say  anything  about  that  now^  Is 
it  a  debatable  proposition?  For  one,  I  wish  to  say  that  I  object  to  this 
course  of  controlling  the  managers  and  counsel  as  to  time.  I  want 
them  to  have  their  own  time  and  to  be  the  judge  of  it.  I  think  we  had 
better  lay  aside  some  other  matters  rather  tnan  push  this  too  hurriedly. 
I  do  not  think  we  ought  to  deny  them  suflScient  time,  and  we  ought  to 
let  them  judge  of  this  matter  themselves  and  say  how  long  they  wish 
to  speak,  and  let  them  make  it  known  and  let  us  conform  to  it. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  order. 

The  order  was  agreed  to. 

Mr.  Manager  Palmer.  Mr.  President,  while  this  subject  is  under 
consideration,  I  make  the  following  request 

Mr.  Bacon.  I  should  like  to  make  an  inquiry  relating  to  the  order 
which  was  just  passed.  I  am  perfectly  content  that  the  order  which 
has  just  been  passed  shall  stand  if  the  distribution  of  time  is  agreeable 
to  the  managers.  If,  however,  they  desire  to  occupy  their  time  in 
different  proportions — for  instance,  as  to  the  length  of  time  to  be  con- 
sumed in  the  concluding  argument — I  think  their  wishes  ought  to  be 
consulted  in  that  matter.  I  do  not  know  whether  the  order  as  to  that 
is  agreeable  to  them.     If  it  is,  of  course  it  is  all  right  with  me. 

Mr.  Manager  Palmer.  Mr.  President,  I  will  say  that  we  do  desire 
to  make  a  little  different  allotment  of  the  time.  We  wish  to  have  the 
closing  argument  a  little  longer  than  an  liour,  and  we  expect  to  give 
the  gentleman  who  closes  the  case  a  little  more  time.  1  suppose  it 
will  make  no  difference  to  the  Senate  as  long  as  we  do  not  take  up 
more  than  the  live  hours. 


8WAYNE    IMPEACHMENT   PROCEEDINGS    IN   THE   SENATE.       479 

Mr.  Bacon.  I  then  move  a  reconsideration  of  the  vote  by  which  the 
order  was  agreed  to,  that  the  desire  of  the  managers  in  that  regard 
may  be  complied  with.  They  do  not  desire,  as  I  understand,  any  addi- 
tional time,  but  they  do  desire  some  little  different  arrangement  as  to 
the  time  which  shall  be  occupied  in  closing. 

Mr.  Manager  Palmer.  That  is  right. 

Mr.  Bacon.  Certainly  they  ought  to  have  that  right. 

The  Presiding  Officer.  The  henator  from  Georgia  moves  to  recon- 
sider the  vote  by  which  the  order  was  agreed  to.  The  order  will  be 
read. 

The  Secretary  read  the  order,  as  follows: 

Ordered^  That  the  managers  be  allowed  five  hours  for  the  argument  of  the  case, 
the  time  to  be  divided  between  them  as  they  may  agree,  but  tne  concluding  oral 
argument  shall  be  by  one  manager  and  shall  not  exceed  one  hour. 

Ordered,  That  counsel  for  the  respondent  be  allowed  five  hours  for  the  argument 
of  the  case,  the  time  to  be  divided  between  them  as  they  may  agree. 

The  Presiding  Officer.  Will  the  Senate  reconsider  the  vote  bv 
which  the  order  was  adopted? 

The  motion  to  reconsider  was  agreed  to. 

Mr.  Bacon.  Now,  I  should  like  to  have  the  Presiding  Officer  ascer- 
tain what  is  the  desire  of  the  managers  as  to  the  length  of  time  which 
shall  be  occupied  in  the  concluding  argument. 

Mr.  Manager  Palmer.  We  desire  to  have  one  hour  and  forty  min- 
utes for  the  concluding  argument,  and  we  will  take  the  forty  minutes 
off  the  time  of  those  gentlemen  who  speak  before  the  gentleman  who 
concludes  takes  the  floor. 

The  Presiding  Officer.  The  Senator  from  Georgia  moves  that 
the  order  be  amended  by  sa3Mng  "shall  not  exceed  one  hour  and  forty 
minutes"  instead  of  "shall  not  exceed  one  hour." 

Mr.  Bacon.  The  one  hour  and  forty  hiinutes,  as  stated  by  the  hon- 
orable manager,  to  be  deducted  from  the  entire  time. 

Mr.  Hale.  It  does  not  increase  the  entire  time? 

Mr.  Bacon.  It  does  not  affect  the  limit  of  five  hours. 

Mr.  Hale.  And  it  is  for  the  convenience  of  the  managers? 

Mr.  Fairbanks.  I  see  no  objection  to  the  amendment,  if  the  parties 
to  the  case  do  not  object. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the 
amendment. 

The  amendment  was  agreed  to. 

The  order  as  amended  was  agreed  to. 

The  Presiding  OFB^CER.  The  managers^  ask  that  it  mav  be  ordered 
by  the  Senate  that  any  of  the  managers  or  counsel  for  the  respondent 
having  all  or  any  portion  of  his  argument  in  manuscript  may  deliver 
a  copy  of  the  same  to  the  reporter,  and  any  portion  thereof,  which  for 
lack  of  time  or  to  save  the  time  of  the  Senate  the  managers  or  counsel 
shall  omit  to  deliver  or  read,  shall  be  incorporated  by  tne  reporter  as 
part  of  the  argument  delivered,  and  any  manager  who  does  not 
address  the  court  may  file  an  argument  before  the  close  of  the  discus- 
sion. 

Will  the  Senate  agree  to  this  request  on  the  part  of  the  managers? 

Mr.  Teller.  Mr.  President,  it  seems  to  me  that  we  out^ht  to  know 
what  the  printed  argument  is.  We  have  not  been  in  the  ha))it  in  this 
lK)dy  of  giving  leave  to  print  speeches  or  parts  of  s|x;eches  or  unde- 
livered speeches.     I  think  myself  that  it  is  an  objectionable  practice. 
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Mr.  Overman.  We  printed  an  argument  yesterday,  the  brief  of 
counsel  on  the  other  side,  taking  up  lorty  or  fifty  pages,  1  think. 

Mr.  Bacon.  It  is  in  the  Record  this  morning. 

Mr.  Overman.  It  is  in  the  Record  this  morning. 

Mr.  Teller.  We  may  have  done  something  unusual  yesterday.  My 
attention  was  not  called  to  it.  The  presentation  of  a  brief  for  our  con- 
sideration when  a  case  is  pending  is  verv  different  from  an  argument 
which  goes  into  the  Record  without  being  delivered,  and  we  have  no 
means  of  seeing  it  before  we  shall  be  called  upon  to  dispose  of  the  case. 
I  think  the  part  of  the  request,  so  far  as  extending  in  the  Record  the 
undelivered  part  of  a  written  argument  is  concerned,  is  very  objec- 
tionable. 

Mr.  HiGGiNS.  On  behalf  of  the  respondent  we  arc  very  reluctant  to 
inteipose  any  objection  to  anv  request  made  by  the  learned  managers, 
but  we  can  not  forget  that  this  is  not  a  legislative,  but  is  a  judicial 
proceeding,  and  we  do  not  think  that  it  is  consistent  with  our  duty  to 
the  case  to  permit  anything  to  be  said  that  is  not  said  in  our  heanng. 
To  be  sure,  our  right  to  reply  is  gone  when  we  have  concluded,  but 
anything  that  may  be  said  is  subject  to  interruption  by  us  in  bringing 
it  before  the  court,  and  to  let  something  go  in  tnat  we  might  not  know 
what  it  is  is  contrary  to  all  experience  in  the  trial  of  causes.  There- 
fore we  feel  we  ought  to  object. 

Mr.  Hale.  I  hoj)e  the  Senator  from  Colorado  [Mr.  Teller]  will 
withdraw  his  objection.  While  in  the  Senate  we  have  a  general  rule 
aguinst  the  printing  of  speeches.  I  can  conceive  of  no  trouble  that  will 
arise  here  and  no  difficulty,  eitner,  in  the  Senate  understanding  the 
case  as  presented  provided  some  of  it  is  printed  without  being  read, 
nor  can  I  conceive  that  the  learned  counsel  for  the  defense  will  lose  any 
real  right  by  the  Senate  agreeing  to  this  proposal  on  the  part  of  the 
managei's.  It  curtails  time  and  gives  an  opportunity  of  a  vote  being 
reached  at  a  comparatively  early  date — a  consummation  in  which  we 
are  all  interested.  I  hope,  under  these  conditions,  the  Senator  from 
Colorado  will  not  insist  on  his  objection;  but  should  it  be  insisted  upon, 
then  I  hope  the  Senate  will  grant  the  request  of  the  managers. 

Mr.  HiGGiNS.  One  word,  Mr.  President.  If  it  is  printed  before 
respondent's  counsel  com^  to  reply,  we  have  no  objection,  but  we  do 
want  to  have  a  chance  to  reply. 

Mr.  Manager  Palmer.  If  1  may  be  allowed  a  word,  Mr.  President, 
I  wish  to  explain  the  reason  why  we  ask  for  this  privilege.  We  have 
made  no  objection  to  curtailing  the  time,  though  this  is  the  first  time 
in  the  history  of  impeachment  trials  where  the  time  of  the  managers 
has  been  curtailed.  To  be  sure,  the  rule  of  the  Senate  provides  that  a 
case  shall  be  closed  by  two  managers,  but  there  has  never  been  any 
limit  of  time.  We  have  consented  to  curtail  the  time  of  the  gentle- 
men who  are  to  speak  in  this  case  so  that  some  of  them  shall  have 
fortj^-five,  some  fifty,  and  some  sixty  minutes.  Of  course  they  will 
not  be  able  to  go  over  the  case  and  ao  themselves  or  the  case  justice 
in  that  length  of  time.  Their  arguments  can  be  printed  in  the  Record 
and  can  be  read  afterwards  by  anybodj^  who  desires  to  read  them. 

Again,  it  was  ordered  by  the  Senate  the  other  day  that  a  brief  on 
the  part  of  the  counsel  for  respondent  should  be  printed,  and  a  brief 
of  forty-eight  pages  was  printed  about  ten  days  ago,  but  we  never  got 
a  chance  to  look  at  it  until  this  morningj,  when  it  was  printed  in  the 
Record.    That  brief  pertains  to  jurisdictional  affairs,  and  it  is  particu- 
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larl y  desired  to  print  a  brief  of  the  law  of  the  case  to  meet  the  brief 
on  the  part  of  the  gentlemen  on  the  other  side;  and  I  think  it  comes 
with  nughty  poor  grace  for  them  to  object. 

Mr.  TftjLLER.  Mr.  President,  I  do  not  desire  to  cut  oflF  anybody  who 
has  not  had  a  fair  opportunity  to  present  his  views  on  this  question. 
I  only  wanted  to  observe  the  usual  pmctice  of  the  Senate.  1  do  not 
know  that  this  is  a  case  different  from  any  other.  I  do  not  make  an 
objection  to  its  consideration  now.  The  Senate  can  take  a  vote  on  it, 
or  I  will  withdraw  my  objection  in  order  to  save  the  time  of  the  Senate. 

The  Presiding  Officer.  Does  the  Presiding  Officer  understand  that 
the  objection  is  withdrawn? 

Mr.  Teller.  I  withdraw  it  in  the  interest  of  progress. 

Mr.  HiGGiNS.  Mr.  President,  we  do  not  object  and  would  not  object 
to  any  argfument  being  printed  instead  of  being  made  orally,  except 
that  we  think  it  is  just  to  us  to  have  it  presented  and  printed  before 
we  are  called  upon  to  answer  it.  That  was  the  reason  that  upon  yes- 
terday, at  the  earliest  possible  date,  we  presented  our  argument  on 
the  question  of  jurisdiction.  If  the  arguments  that  can  not  be  deliv- 
ered will  be  presented  and  put  into  the  case  and  printed  before  our 
concluding  argument  in  the  case,  we  have  not  the  slightest  objection. 

Mr.  Lodge.  Mr.  President,  I  hope,  in  the  interest  of  the  public  busi- 
ness, that  the  request  of  the  managers,  which  seems  eminently  reason- 
able, will  be  granted  without  hesiSition.  The  arguments  that  are  not 
delivered  will  not  fall  upon  the  ears  of  the  Senate  before  they  vote. 
I  do  not  think  there  can  be  any  injustice  done  to  anybody,  but  I  do 
think  the  time  has  come  when  the  public  business  should  be  considered. 
The  managers  have  shown  themselves  most  desirous  to  consult  the 
public  business,  and  I  sincerely  hope  their  request  will  be  granted. 

Mr.  Mallory.  Mr.  President,  I  mav  misunaerstand  the  proposition, 
but,  as  I  do  understand  it,  it  is  that  the  arguments  that  are  not  made 
before  this  body  sitting  on  the  trial  of  this  case,  which  will  not  have 
been  heard  by  any  member  of  this  body,  will  be  subsequentlv  printed 
as  a  part  of  the  arguments  delivered  in  this  body.  I  should  like  to 
inquire  of  the  Chair  if  that  is  the  proposition?  If  it  is,  I  am  opposed 
to  it,  and  object  to  it. 

The  Presiding  Officer.  The  request  is  this: 

That  any  of  the  managers  or  counsel  for  respondent  having  all  or  any  portion  of 
his  argument  in  manuscript,  may  deliver  a  copy  of  the  same  to  the  reporter,  and 
any  portion  thereof,  which  for  lack  of  time  or  to  save  the  time  of  the  Senate  the 
managers  or  counsel  shall  omit  to  deliver  or  read  shall  be  incorporated  by  the  reporter 
as  part  of  the  argument  delivered,  and  any  manager  who  does  not  address  the  court 
may  file  an  argument  before  the  close  of  the  discussion. 

Mr.  Mallory.  On  that  proposition,  Mr.  President,  it  might  verj 
readily  occur  that  an  argument  which  was  not  delivered  before  this 
body  m  the  trial  of  this  case,  may  be  printed  in  the  Record,  as  is  done 
in  another  body,  some  time  after  the  disposition  of  the  matter,  with- 
out having  been  submitted  to  those  who  are  to  decide  the  case.  If 
that  is  so — and  I  think  it  is  from  the  reading  of  the  request,  as  I 
understand  it — I  am  opposed  to  it,  and  I  object. 

Mr.  Spooner  and  Mr.  Bacon  addressed  the  Chair. 

The  Presiding  Officer.  The  Senator  from  Wisconsin  [Mr.  Spooner] 
IS  recognized.  The  Presiding  Officer  will  remark  that  strictly  under 
the  rules,  if  this  question  is  to  be  debated,  the  Senate  should  either 
retire  or  close  its  doors,  but  by  unanimous  consent  this  discussion  has 
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gone  on,  and  unless  some  motion  is  made  the  Presiding  Officer  will 
not  enforce  the  rule. 

Mr.  Spooner.  Mr.  President,  I  am  as  anxions  as  the  Senator  from 
Massachusetts  [Mr.  Lodge]  or  any  other  Senator  that  the  proceedings 
in  thid  case  may  be  expedited.  I  think  that  this  is  public  business, 
and  1  shall  be  very  sorry,  as  one  Senator,  and  will  not  consent  that 
there  shall  be  in  this  matter  any  departure  from  those  rules  of  pro- 
cedure which  everywhere  in  the  world  are  acknowledged  to  be  just  and 
are  usual  in  criminal  or  quasi-criminal  cases.  I  can  seen  no  objection 
to  the  publication  or  the  printing  in  the  Record  of  any  argument  on 
one  siae  which  the  other  side  seasonably  will  have  opportunity  to 
peruse  and  to  answer. 

This  is  a  case  which  involves,  of  course,  the  interests  of  the  people. 
It  involves  vitally  the  interests  of  the  respondent.  Whether  technic- 
ally this  is  a  court  or  not,  it  pronounces  a  sentence  or  judgment.  It 
is  a  court  or  a  tribunal  of  first  instance  and  of  last  resort.  There  is  no 
appeal  from  its  decision.  If  it  commits  an  error,  there  is  no  reviewing 
triounal. 

Nowhere  in  any  judicial  tribunal  in  the  country,  I  think,  in  a  mat- 
ter involving  not  smiply  the  right  to  hold  an  office,  but  the  right  ever 
to  hold  an  office  of  honor,  trust,  or  emolument,  would  it  be  tolerated 
that  an  argument  should  be  made  and  communicated  te  the  court 
without  opportunity  to  counsel  on  the  other  side  to  reply  to  it  as  fully 
as  they  might  be  advised. 

Now,  if  the  managers  have  some  argument  to  submit  in  answer  to 
the  brief  which  is  printed  in  the  Record  this  morning,  that,  I  should 
think,  would  be  entirely  proper  to  be  printed,  but  that  the  managers 
shall  be  permitted  to  suomit  to  the  Senate,  after  the  counsel  for  the 
respondent  have  finished  their  argument,  further  ar^raent  on  an^  of 
these  charges  or  these  articles  I  think -is  against  the  justice  of  judicial 
procedure.  The  Senator  from  Florida  [Mr.  Mallory]  I  understand  to 
object  to  that.    If  he  did  not,  I  should. 

Mr.  Daniel.  I  ask  that  that  request  may  be  read  again,  Mr.  President. 

The  Presiding  Oeficer.  The  Secretary  will  read  the  request  of  the 
managers. 

The  Secretary  read  as  follows: 

That  any  of  the  managers  or  counsel  for  respondent,  having  all  or  any  portion  of 
his  argument  in  manuscript,  may  deliver  a  copy  of  the  same  to  the  reporter;  and 
any  portion  thereof,  which  for  lack  of  time  or  to  save  the  time  of  the  Senate,  the 
managers  or  counsel  shall  omit  to  deliver  or  read,  shall  be  incorporaled  by  the 
reporter  as  part  of  the  ailment  delivered;  and  any  manager  who  does  not  address 
the  court  may  file  an  argument  before  the  close  of  the  discussion. 

Mr.  Daniel.  Mr.  President,  my  disposition  would  be  to  vote  for  any 
reasonable  request  made  by  the  managers  or  by  counsel  for  the  respond.- 
ent  here;  but  I  could  under  no  circumstances  vote  aflSrmatively  on 
that  request.  In  my  opinion  it  violates  the  fundamental  principles  of 
English  and  American  law.  Every  accused  person  is  entitled  to  be 
present  with  his  counsel,  to  have  an  opportunity  to  hear  every  charge 
and  every  word  of  argumentative  speech  that  is  made  against  him, 
and  also  to  have  opportunity  to  respond  thereto.  It  seems  to  me 
that  a  statement  of  the  case  carries  an  enforcement  of  its  justice.  If 
that  request  were  granted  a  most  serious  and  grave  argument  might 
appear  in  print  after  this  case  was  heard,  presenting  it  in  aspects 
which  had  not  occured  either  to  the  accused,  to  his  counsel,  or  to  any 
of  his  judges. 
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It  might  be,  though,  and  very  properly,  that  if  the  managers  desire 
to  subnut  any  views  upon  any  oi  these  questions  of  jurisdiction,  or 
the  nature  of  offenses  tnai^re  cognizable  here,  such  as  are  considered 
in  the  essay  which  is  published  in  this  morning's  Record,  they  might 
have  opportunity  to  reply  to  that  essay  or  to  submit  any  views  of  their 
own  before  this  case  goes  to  oral  argument.  But  that  an  argument 
should  be  addressed  to  a  jury,  or  what  may  be  considered  as  a  quasi 
jurv,  and  published  after  the  arguments  are  over,  would  be  paradox- 
ical to  all  ideas  of  jjistice  and  to  the  fixed  principles  of  American  law 
as  they  exist  in  every  State  of  this  Union  and  in  all  of  our  national 
adjudication;  indeed,  which  exists  wherever  the  English  people  have 
planted  a  colony  or  have  erected  a  court  of  justice. 

I  would  hope,  therefore,  that  the  request  might  be  modified,  and 
that  it  might  be  put  in  a  form  which  would  meet  the  objections  which 
have  been  made  to  it  in  its  present  foiin  and  give  full  opportunitv  to 
the  managers,  as  has  been  given  to  the  counselors  of  the  accused,  to 
present,  before  they  come  to  sum  up  the  case,  any  consideration  as  to  the 
nature  of  the  offense,  the  jurisdiction  thereof,  or  presenting  it  in  any 
light  that  they  might  be  pleased  to  do,  so  that  those  who  have  to  pass 
upon  it  might  have  it  before  them,  and  so  also  that  those  who  might 
wish  to  rebut  it  would  have  their  opportunity  to  do  so  in  an  equal  way. 

Mr.  Lodge.  Mr.  President,  I  merely  want  to  call  attention  to  tne 
fact  that  this  destruction  of  law  and  justice  now  before  us,  by  allowing 
the  managers  to  file. arguments,  has  already  been  perpetrated  by  the 
Senate  in  a  previous  case.  In  the  Andrew  Johnson  impeachment 
trial  it  was  ordered — 

That  afl  many  of  the  managers  and  of  the  counsel  for  the  President  as  desire  to  do 
BO  be  permittea  to  file  arffuments  or  to  address  the  Senate  orally,  hut  the  conclusion 
of  the  oral  argument  shall  be  by  one  manager,  as  provided  in  the  twenty-first  rule. 

So  that  it  is  not  unheard  of. 

Mr.  Sfooner.  It  ought  to  be  unheard  of. 

Mr.  B400N.  Mr.  President,  it  may  be  that  it  is  practicable  to  modify 
the  request  so  far  as  to  enable  the  managers  to  file  these  written  argu- 
ments Def ore  the  conclusion  on  the  part  of  the  counsel  for  the  respond- 
ent. But  aside  from  that,  it  occurs  to  me  that  it  would  certainly  be 
unjust  to  limit  in  a  case  01  this  kind  counsel  on  either  side  as  to  time,, 
and  when  the  matter  is  presented  there  is  a  probability  that  they  will 
not  be  able  within  that  time  to  present  in  full  their  views.  It  is 
unjust,  then,  to  limit  and  deny  them  the  opportunity  to  put  on  record 
what  is  their  argument  in  the  case. 

Now,  as  to  what  modification  may  be  made  to  prevent  an  undue  con- 
sumption of  the  time  of  the  Senate  under  the  present  emergency — 
because  we  do  stand  facing  an  emergency — and  at  the  same  time  do 
justice  both  to  counsel  for  the  respondent  and  to  the  managers  on  the 
part  of  the  House,  I  am  not  now  prepared  to  say.  But  something 
ought  to  be  done.  It  does  occur  to  me  to  be  the  height  of  injustice  to 
do  what  we  are  told  here  to-day  is  unprecedented,  in  limiting  the  man- 
agers on  the  one  side  or  counsel  on  the  other  as  to  the  time  they  shall 
occupy,  and  at  the  same  time  deny  them  the  opportunity  to  file  argu- 
ment which  shall  be  incorporated  m  the  record. 

Mr.  Manager  Palmer.  Mr.  President,  on  the  part  of  the  managers, 
I  will  accept  the  suggestion  that  the  arguments,  whether  law  briefs  or 
others,  shall  be  filed  and  presented  before  the  concluding  arguments 
on  the  part  of  the  respondent. 
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Mr.  Daniel.  Mi.  President,  I  rise  to  an  inquiry. 

The  Presiding  Officer.  The  Senator  from  Virginia  will  state  his 
inquiry. 

Mr.  Daniel.  The  remark  made  by  one  of  the  honorable  managers 
in  this  case  leads  me  to  inquire  whether  or  not  each  side  have  been 
allowed  all  the  time  they  desire  for  the  proper  presentation  of  their 
cause?  I  should  be  very  glad  if  the  honorable  managers  and  the 
counsel  for  the  respondent  would  state  to  the  Senate  whether  or  not 
they  have  suflScient  time,  in  their  judgment,  to  make  a  just  and  full 
presentation  of  the  cause  in  their  hands. 

Mr.  Manager  Palmer.  Well,  Mr.  President,  if  1  may  be  permitted 
to  answer  the  inquiry,  I  will  say  that  we  have  yielded  to  the  evi- 
dent desire  of  the  Senate,  and  have  made  the  time  just  as  short  as  we 
possibly  could.  Of  course,  we  would  have  been  very  glad  to  have  had 
more  time;  but  in  yielding  the  time  limit  we  did  expect  to  have  the 
opportunity  of  completing  the  arguments  that  were  partly  made  before 
the  Senate  Dy  printmg  them  in  the  Record.  We  have  agreed  to  the 
five  hours'  limit;  but  it  was  on  the  tacit  understanding,  at  least,  that  a 
manager  who  made  an  argument  should  be  allowed  to  finish  what  he 
could  not  speak  orally  by  printing  it  in  the  Record. 

Mr.  Thurston.  Mr.  President,  the  time  allowed  to  counsel  for  the 
respondent  by  the  Senate  is  entirely  satisfactory  to  us  in  view  of  our 
knowledge  of  the  grave  public  duties  that  this  Senate  must  perform  in 
a  very  short  time. 

So  far  as  the  printing  of  arguments  is  concerned,  the  suggestion  of 
the  manager,  if  carried  out,  is  satisfactory  to  us,  so  that  any  argu- 
ments to  be  printed  without  having  been  delivered  in  the  Senate  may 
be  presented  in  suflacient  time  that  they  may  appear  in  the  Record  for 
our  examination  before  we  are  called  upon  to  answer  to  them. 

Mr.  Bacon.  Mr.  President,  in  view  of  the  fact  that  the  argument 
is  very  soon  to  begin,  I  did  not  understand  by  the  suggestion  which  I 
made  that  it  woula  necessarily  have  to  appear  in  the  Record.  .  I  should 
suppose  that  if  counsel  for  respondent  were  furnished  with  copies, 
eitner  typewritten  or  printed,  it  would  be  a  suj£cient  compliance  with 
the  designs  of  the  modification. 

Mr.  Money.  Mr.  President,  in  justice  to  the  managers,  I  think  they 
should  be  allowed  to  print  anything  that  they  may  find  necessary  in 
answer  to  the  mactters  printed  by  the  respondent's  attorneys,  without 
having  been  orally  delivered  or  read;  but  I  am  led  to  inquire  what  is 
the  utility  of  printing  in  the  Record,  after  the  Senate  sitting  in  an 
impeachment  trial  shall  have  decided  the  case,  matters  which  were 
intended  only  to  produce  an  effect  upon  the  minds  of  the  Senate? 

W^e  are  not  going  to  vote,  as  a  Senator  near  me  says  sotto  voce, 
until  the  evidence  is  concluded;  but  this  is  a  case  where  it  is  asked 
that  the  managers  or  the  respondent  be  permitted  to  print  what  has 
not  been  delivered  in  the  Senate  sitting  as  a  court,  or  rather,  sitting 
in  an  impeachment  trial;  for  I  do  not  consider  it  a  court.  I  can  not 
see  why  anything  that  is  not  to  have  any  effect  upon  the  judgment  of 
the  Senate  should  have  any  place  in  the  Record  at  all.  It  may  be  said 
that  the  gentlemen  who  have  good  arguments  with  no  time  to  deliver 
them  should  round  out  the  Record  wifli  part  of  their  arguments  which 
they  had  no  opportunity  to  deliver,  but  the  inquiry  is,  What  good  can 
be  gained  by  printing  them  after  the  Senate  has  pronounced  its  judg- 
ment?   It  can  not  affect  anybody.     It  is  mere  surplusage;  and  1,  for 
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my  f)art,  do  not  see  why  anything  should  be  printed  in  the  Record 
that  is  not  delivered  before  the  Senate  either  m  print  or  orally.  It 
ceitainl}^  can  be  of  no  service  in  the  prosecution  of  this  case  eitner  to 
the  managers  or  to  the  respondent. 

The  Presiding  Officer.  The  Presiding  Officer  does  not  understand 
that  this  request,  if  granted,  would  allow  the  printing  of  anything 
after  the  arguments  shall  have  been  closed  on  the  part  of  the  managei's 
or  counsel  for  the  respondent.  One  of  the  managers  has  suggested  a 
modification,  and  perhaps  the  whole  request  had  better  be  read  as 
modified. 

The  Secretary  read  as  follows: 

That  any  of  the  managers  or  counsel  for  respondent  having  all  or  any  portion  of 
his  argument  in  manuscript  may  deliver  a  copy  of  the  same  to  the  reporter,  and 
any  portion  thereof,  which  for  lack  of  time  or  to  save  the  time  of  the  Senate,  the 
managers  or  counsel  shall  omit  to  deliver  or  read,  shall  be  incorporated  by  the 
reporter  as  part  of  the  argument  delivered,  and  any  manager  who  does  not  address 
the  court  may  file  an  argument  before  the  close  of  the  discussion:  Provided,  That  all 
briefs  and  arguments  shall  be  printed  before  the  closing  argument  for  the  respondent 
begins. 

The  Presiding  Officer.  Is  the  Senate  ready  for  the  question? 

Mr.  Bate.  I  want  to  suggest  there,  Mr.  President,  that  if  they  print 
this  the  Senate  have  a  right  to  see  that  print  and  to  read  it  or  to  hear 
it.  The  Senate  in  at  last  the  judge;  we  are  a  ouasi  jurv,  and  we  cer- 
tainly ought  to  have  a  right  to  see,  to  read,  and  digest  the  arguments. 

The  Presiding  Officer.  The  Presiding  Officer  supposes  it  means 
printed  in  the  Record  from  day  to  day. 

Mr.  Manager  Palmer.  Yes. 

Mr.  Bate.  Suppose  they  close  this  case  or  finish  it  on  to-morrow; 
then  it  is  complete,  and  the  speech  or  argument  is  given  to  the  reporter 
and  we  will  not  see  it  or  hear  of  it.  1  tnink,  Mr.  President,  if  I  ma}' 
be  pardoned  for  saying  so,  we  made  a  mistake  in  limiting  these  argu- 
ments. We  ought  to  conform  to  the  rules  of  practice  in  such  cases. 
We  have  no  cloture  rule  in  the  Senate,  and  a  Senator  may  speak  as 
long  as  he  pleases;  but  we  never  publish  speeches  here  that  are  not 
delivered,  and  it  is  not  in  conformity  to  our  custom  at  all  to  limit  us 
in  our  speeches,  and  I  think  we  are  in  error  about  this. 

The  Presiding  Officer.  Is  the  Senate  ready  for  the  question  of 
granting  the  request  of  the  managers?  [Putting  the  question.]  By 
the  sound  the  "ayes"  have  it.  [A  pause.]  The  ''ayes"  have  it,  and 
the  request  as  modified  by  the  managers  is  granted. 

Are  counsel  for  respondent  ready  to  proceed? 

Mr.  Bacon.  Before  counsel  for  respondent  proceeds,  there  is  a 
witness  to  whom  several  Senators  desire  to  propound  some  questions. 
I  ask  that  Mr.  W.  A.  Blount  be  recalled. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that  the 
witness  was  recalled  yesterday  by  telegraph  and  is  in  attendance.  The 
Sergcant-at-Arms  will  find  Mr.  Blount.  [After  a  pause.]  The  Ser- 
geant-at-Arms  informs  the  Presiding  Officer  that  Mr.  Blount  appeared 
this  morning;  he  is  now  absent,  but  will  probably  return. 

Mr.  Bacon.  He  was  in  the  building  this  morning.  When  he  returns 
it  will  be  time  enough. 

The  Presiding  Officer.  There  is  no  doubt  that  he  will  be  found. 
In  the  meantime,  if  the  Senator  from  Georgia  does  not  object,  the 
respondent  will  proceed  with  other  witnesses. 
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Mr.  Bacon.  We  are  content  with  that,  Mr.  President. 

Mr.  HiGGiNS.  Mr.  President,  on  behalf  of  the  respondent,  I  make 
the  offer  of  a  certified  copy  of  the  proceedings  of  the  meeting  of  the 
board  of  county  commissioners  of  Leon  County,  Fla.,  December  10, 
1904.  It  is  the  board  which  was  spoken  of  by  a  witness  yesterday — 
Milton  Jackson.  I  have  presented  the  paper  to  the  learned  chairman 
of  the  managers,  and  would  ask  if  there  is  any  objection  to  it. 

Mr.  Manager  Palmer.  Yes,  sir.  We  object  to  it  as  irrelevant, 
incompetent,  and  tending  to  throw  no  light  on  the  subject-matter  under 
discussion. 

Mr.  HiGGiNS.  Mr.  President,  the  Senate  took  a  vote  yesterday  as  to 
whether  or  not  a  witness  should  be  allowed  to  answer  as  to  a  subject- 
matter  of  which  the  substance  of  this  paper  is  a  vital  part,  and  he  was 
permitted  to  answer.  We  here  have  obtained  a  copy,  certified  to  by 
the  clerk  of  the  body  in  which  the  resolution  was  adopted.  We  con- 
ceive it  of  the  highest  importance  as  fijdng  a  date  and  also  establishing 
an  act,  through  uie  testimony  of  this  witness  of  whom  I  have  spoken, 
by  Judge  Swayne  at  the  very  beginning  of  this  period  of  dispute  as  to 
residence;  and  as  such  we  think  it  absolutely  pertinent  to  the  i^sue, 
part  of  the  res  gestae,  and  eminently  proper  to  be  admitted. 

The  Presiding  Officer.  The  Presiding  OflScer  has  no  knowledge 
whatever  either  of  the  contents  of  the  paper  or  generally  what  the 
paper  is  about. 

Mr.  HiGGiNS.  I  will  include  that  in  my  offer.  It  is  that  the  county 
commissioners  of  Leon  County,  Fla.,  in  which  is  situated  the  city  of 
Tallahassee,  adopted  a  resolution  at  that  time  extending  to  Judge 
Swayne  as  the  judge  of  the  northern  district  of  Florida,  having  to  make 
a  residence  within  nis  district,  an  invitation  to  reside  in  the  city  of 
Tallahassee.  That  evidence  is  before  the  court.  The  matter  was 
brought  to  the  attention  of  a  witness  (who  has  been  examined  here)  by 
the  Judge,  who  told  him,  the  witness  testified,  that  he  would  not  live 
in  Tallahassee  because  he  had  taken  his  residence  in  Pensacola.  It  is 
a  fact  and  a  circumstance  connected  with  the  act  of  residence. 

The  Presiding  Officer.  This  paper  is  a  certified  copy  of  the  action 
of  the  board  of  county  commissioners,  held  in  Tallahassee,  being  an 
invitation  sent  to  Judge  Swayne  to  make  his  permanent  home  in  Tal- 
*  lahassee.  The  Presiding  Officer  does  not  see  how  it  is  evidence  in  this 
case.  If  any  Senator  desires,  he  will  submit  the  question  to  the  Senate. 
[A  pause.]    It  is  not  admitted. 

Mr.  HiGGiNS.  Call  Charles  F.  Warwick. 

Charles  F.  Warwick  sworn  and  examined: 

By  Mr.  Higgins: 

Q.  Where  do  you  reside'!^ — A.  In  Philadelphia. 

Q.  What  is  your  occupation  ? — A.  I  am  an  attorney  at  law. 

Q.  How  long  have  you  been  such? — A.  Since  1874. 

Q.  Have  you  held  any  official  positions  in  the  city  of  Philadel- 
phia?— A.   xes,  sir;  I  have. 

Q.  What,  sir? — A.  I  was  for  eleven  years  corporation  counsel  for 
the  city,  or,  as  we  call  it,  city  solicitor,  and  for  four  years  I  was 
mayor— from  1895  to  1899. 

Q.  Was  there  any  interval  between  your  going  out  of  the  office  of 
city  solicitor  and  your  entering  the  office  of  mayor? — A.  There  was 
^ot. 
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Q.  What  year  was  it  that  you  ceased  to  be  city  solicitor? — ^A.  On 
the  first  Monday  of  April,  1895. 

Q.  And  you  were  elected  mayor  just  preceding  that,  I  suppose? — 
A.  I  was  elected  mayor  of  the  city  m  February,  1895,  and  held  officer 
for  four  years. 

Q.  Do  you  know  Judge  Charles  Sway ne? — ^A.  Very  well. 

Q.  How  long  have  you  known  him? — A.  Ever  since  I  came  to  the 
bar.     1  think  I  knew  him  before  that  intimately. 

Q.  Intimately ,  you  say  ? — A.  Intimately. 

Q.  Do  you  remember  the  fact  of  the  act  of  Congress  curtailing  his 
district? — A.  I  do. 

Q.  Will  you  please  state  whether  on  or  about  or  after  that  time,  and 
fix  the  time  yourself,  you  had  any  conversation  with  him  and  he  with 
you  concerning  where  he  would  make  his  residence  in  Florida? 

Mr.  Manager  Palmer.  Wait  a  moment.  We  object  to  that  testimony 
as  being  irrelevant  and  incompetent.  The  declaration  of  the  respond- 
ent as  U>  where  he  intended  to  reside  is,  in  our  judgment,  not  evidence 
in  this  case. 

Mr.  HiGOiNS.  I  think  the  Senate  has  already  passed  on  that  question, 
Mr.  President. 

Mr.  Manager  Palmes.  It  may  pass  on  it  i^ain. 

The  Presiding  Officer.  The  Presiding  Officer  will  submit  the  ques- 
tion to  the  Senate.    The  question  will  be  repeated  by  the  reporter. 

The  reporter  read  as  follows: 

Q.  Will  you  pleaae  state  whether  on  or  about  or  after  that  time,  and  fix  the  time 
yourself,  you  had  any  conversation  with  him,  and  he  with  you,  concerning  where  he 
would  make  his  residence  in  Florida? 

Mr.  HiGOiNS.  "Or  where  he  had  made  it"  That  is  the  modifica- 
tion. 

Mr.  McCuMBEB.  Mr.  President,  before  submitting  the  matter  to 
the  Senate,  I  wish  counsel  would  inform  the  Senate  on  what  principle 
of  law  he  justifies  a  proposition  to  introduce  in  evidence  a  self-serving 
declaration  of  a  P^Li'ty  defendant  in  a  criminal  proceeding. 

Mr.  HiGGiNS.  Mr.  President,  I  had  the  honor  to  submit  some  remarks 
upon  that  question  yesterday.  We  contend  that  such  an  assertion 
made  before  the  present  impeachment  proceedings  were  mooted  or 
expected,  or,  as  the  maxim  of  the  law  has  it,  ante  litem  motam,  is  itself 
essentially  a  verbal  fact.  Residence  is  made  up  of  two  elements — 
intention  and  action.  Intent  without  action  is  futile  to  make  a  resi- 
dence, but  intention  becomes  a  most  important  part  of  the  proposition  in 
the  end  as  to  what  constitutes  residence.  As  I  have  said  and  admitted, 
alone  it  will  not  make  it,  but  it  is  a  part  of  a  whole  in  which  it  takes 
its  own  due  proportion. 

Now,  if  this  were  a  self-serving  assertion,  made  after  the  fact,  if  it 
came  into  the  ctuse  in  such  a  way,  it  would  be  so  clearly  obiectionable 
that  it  never  would  be  presented  bv  counsel  for  the  responoent.  But 
we  submit  it  is  a  most  important  thing.  •  When  the  good  faith  of  the 
conduct  of  the  respondent  is  in  dispute,  we  bring  here  a  witness  of  the 
highest  character  and  standing  to  prove^  what  at  that  time  was  the 
expressed  intention  of  the  respondent  in  respect  to  establishing  his 
residence.  I  think,  therefore,  tnat  while  admitting  the  principle  upon 
which  the  distinguished  Senator  raises  his  question,  we  have  Drought 
this  within  an  exception  thereto.     If  we  had  expected  that  this  question 
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would  be  raised  again  to-day,  after  it  had  been  disposed  of  yesterday, 
we  would  have  come  prepared  with  authorities  to  submit. 
.  Mr.  Manager  Perkins.  Mr.  President,  just  a  word.  I  did  not 
a^in  object  to-day  because  the  Senate  yesterday,  I  must  confess  some- 
what to  my  surprise,  allowed  a  similar  question  to  be  answered.  Doubt- 
less it  was  that  the  legal  question  involved  was  not  presented  by  me 
with  the  clearness  with  which  it  has  now  been  stated  by  the  Senator 
from  North  Dakota.    The  gentleman  on  the  other  side  misstates  the 

Juestion  and  avoids  the  inquiry  made  by  the  Senator.  It  is  not,  Can 
udge  Swayne's  intention  be  proved  ?  His  intention  is  a  question  that 
perhaps  can  be  proved,  but  Judge  Swayne's  intention,  no  more  than 
any  other  thing  in  Judge  Swayne's  behalf,  can  be  proved  by  Judge 
Swayne's  own  statement. 

It  is  offered  to  prove  here,  what?  Judge  Swayne's  intention,  by 
the  fact  that  Judge  Swayne  said  it  was  his  intention.  As  the  Senator 
from  North  Dakota  properly  says,  it  is  an  endeavor  to  prove  some- 
thing in  behalf  of  the  defendant  by  his  own  statement.  There  is  the 
inherent  vice  of  the  question,  and  I  think  the  failure  perhaps  to  catch 
that  point  yesterday  was  the  reason  the  ruling  was  made  by  the  Senate. 
Mr.  HiGGiNS.  Only  a  word  in  reply.  The  learned  manager  who 
would  confine  the  evidence  of  intention  to  acts,  when,  from  the  very 
great  case  in  3  Washington  Report  down,  it  is  the  established  law  as  to 
citizenship,  as  to  residence,  as  to  domicile,  that  they  are  each  and 
every  one  of  them  made  up  of  two  articles — of  intent  and  of  action — 
and  that  if  you  can  not  prove  anything  by  words  you  are  confined 
merely  in  your  evidence  to  acts.  That  is  not  the  law,  with  all  due 
respect  to  my  learned  friend. 

Mr.  Manager  Olmsted.  May  I  add  a  word?  I  again  call  the  atten- 
tion of  the  Senate  to  the  fact  that  this  precise  question  was  before  the 
Senate  of  the  United  States  in  the  impeachment  trial  of  Andrew  John- 
son, where  his  counsel  offered  to  prove,  for  the  purpose  of  showing 
the  intent  of  the  President  of  the  tf nited  States,  his  statements  to  other 
parties.  There  was  then  cited  the  celebrated  English  case  of  Hardy, 
reported  in  24  State  Trials,  page  1096,  where  it  was  held  by  the  House 
of  Lords: 

Nothing  is  so  clear  as  that  all  declarations  which  apply  to  facts,  and  even  apply  to 
the  particular  case  that  is  charged,  though  the  intents- 
Mark  the  words — 

though  the  intent  should  make  a  part  of  that  charge,  are  evidence  against  a  prisoner, 
and  are  not  evidence  for  him,  etc. 

Upon  the  citation  of  that  authority  and  the  argument  of  the  case  the 
United  States  Senate  decided,  by  a  vote  of  nearly  4  to  1,  that  such  a 
statement  made  by  the  respondent  could  not  be  proved  by  the  party  to 
whom  he  made  it. 

Mr.  HiGGiNS.  1  have  not  had  a  chance  to  repl}^  to  that.  I  agree  to 
that  law,  for  that  was  not  ax»ase  of  residence  nor  of  domicile  nor  of 
citizenship.  It  was  a  case  of  ordinarv  criminal  conduct,  where  the 
intent  is  inferred  from  the  act.  But  the  difference  is  laid  down  in  the 
law,  that  residence  is  a  mixed  question  of  law  and  fact;  that  it  is  made 
up  of  action  plus  intent,  and  intent  plus  action,  and  therefore  it  is  to 
be  differentiated  entirely  from  Hardy's  case,  and  goes  back  to  another 
class  of  authorities  entirely. 
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The  Presiding  Officer.  As  the  Presiding  Officer  is  about  to  sub- 
mit the  question  to  the  Senate,  the  reporter  will  read  the  question  pro- 
pounded by  counsel  for  the  respondent. 

The  reporter  read  as  follows: 

Q.  Will  yoa  please  state  whether  on  or  aboat  or  after  that  time,  and  fix  the  time 
yourself,  you  had  any  conversation  with  him,  and  he  with  you,  concerning  where  he 
would  make  his  residence  in  Florida? 
Mr.  HiooiNB.  '^Or  where  he  had  made  it."    That  is  the  modification. 

The  Presiding  Officer.  Shall  the  witness  be  permitted  to  answer 
the  question.  [Putting  the  question.]  In  the  opinion  of  the  Presiding 
Officer  the  "noes"  have  it.  The  "noes"  have  it,  and  the  answer  is 
excluded. 

Mr.  HiGGiNS.  Call  Doctor  Crossam. 

J.  Willard  Crossam,  sworn  and  examined. 

By  Mr.  Higgins: 

Q.  Where  do  you  reside? — A.  Center ville,  Del. 

Q.  What  is  your  age? — A.  Thirty -four.     , 

Q.  What  is  your  occupation  ? — A.  Physician. 

Q.  Are  you  a  doctor  of  medicine? — A.  Yes,  sir. 

Q.  How  far  is  Centerville  from  Guyencourt? — A.  Probably  2  miles 
or  two  miles  and  a  half. 

Q.  Are  you  or  not  the  family  physician  of  Mrs.  Anne  Swayne? — 
A.  I  am. 

Q.  Her  personal  physician? — A.  lam. 

Q.  As  such  are  you  familiar  with  that  household  ? — A.  I  am. 

Q.  Where  did  you  graduate  as  a  physician? — A.  The  University  of 
Pennsylvania. 

Q.  How  long  have  you  been  a  practicing  physician? — A.  Ten  3'ears. 

Q.  Do  vou  know  the  respondent,  Charles  Swayne? — A.  1  do. 

Q.  And  his  family  ? — A.  I  do. 

Q.  Will  you  please  state,  within  your  knowledge,  when  and  for  how 
long  during  the  years  from  1894  on  they  have  lived  at  the  Swayne 
house  at  Guyencourt? — A.  In  lg96  1  became  familiar  with  the  Swayne 
household.  I  never  remember  of  Judge  Swayne  or  his  family  residing 
there,  only  on  a  visit. 

Q.  On  a  visit;  at  what  time  of  the  year? — A.  Probably  during  the 
months  of  July  and  August. 

Q.  Would  you  see  them  there  then? — A.  At  times  I  did. 

Q.  Did  you  ever  see  them  there  later  than  that,  or  earlier? — A.  Not 
to  my  knowledge,  with  the  exception  of  one  time,  when  they  were 
summoned  on  account  of  sickness. 

Q.  Whose  illness  was  that? — A.  That  was  Henry  G.  Swayne's  wife. 

Q.  Do  you  remember  what  year  that  was? — A.  That  was  in  1902. 

Q.  Do  you  know  what  time  of  the  year  Mrs.  Swayne  lived  there 
and  what  time  she  left? — A.  She  generally  came  in  in  the  spring,  as 
soon  as  the  weather  was  favorable  for  a  woman  of  her  age  to  travel, 
and  returned,  probably,  in  November. 

Q.  But  did  not  spend  the  winters  there? — A.  No. 

Q.  You  were  not  called  on  to  attend  her  during  the  winter  time? — 
A.  No,  sir. 

Mr.  Higgins.  Cross-examine. 

Mr.  Manager  Perkins.  We  have  no  questions  to  ask. 

Mr.  Higgins.  I  understand  Mr.  Blount  is  now  accessible. 
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W.  A.  Blount  recalled. 

Mr.  CuLBEBSON.  Mr.  President,  I  present  several  questions  to  be 

Sropoanded  to  the  witness,  Mr.  Bloant,  and  ask  that  they  be  read, 
'hev  are  numbered. 

The  I^EsmiNG  Officeb.  The  questions  will  be  read  in  the  order  in 
which  they  are  presented. 
The  Secretary  read  as  follows: 

Q.  Did  Judge  Swayne  ever,  within  your  knowledge,  roister  or  cast  a  vote  in 
Florida?    If  so,  when  and  where  did  he  do  so? 

A.  Not  to  my  knowledge. 
The  Secretary  read  as  follows: 

Q.  Did  Judge  Swayne  ever,  within  your  knowledge,  pay  a  poll  tax  in  Florida?   If 
80,  when  and  where  was  it  paid? 

A.  Not  to  my  knowledge. 
The  Secretary  read  as  follow^: 


and  family. 

A.  It  is  a  little  difficult  to  answer  that  in  that  compendious  shape 
without  recollection.  I  do  not  know  that  I  know  of  anything  except 
the  fact  that  probably  in  1900  he  rented  a  house 

Mr.  Culberson.  I  ask  that  the  question  be  again  read  to  the  witness 
on  that  particular  point. 

The  Secretary  again  read  the  question,  as  follows: 

Q.  State  any  fact  within  your  personal  knowledge,  aside  from  any  mere  claim  of 
le^  residence,  tending  to  snow  that  Judge  Swayne,  prior  to  1900.  had,  in  Pensacola, 
Fla.,  or  elsewhere  in  his  district,  a  house,  resiaence,  or  place  of  abode  for  himself 
and  family. 

A.  Upon  the  spur  of  the  moment  and  without  being  able  to  say  that 
my  answer  is  exhaustive,  I  can  say  that  1  know  of  nothing  tending  to 
show  that,  in  my  opinion,  except  the  fact  that  probably  in  1900 

Mr.  Culberson.  Mr.  President • 

The  Pbesiding  Offioeb.  The  question  is  confined  to  the  period 
prior  to  1900. 

The  Witness.  Before  1900? 

Mr.  CuLBEBSON.  That  is  the  question. — ^A.  I  beg  your  pardon.  I 
did  not  catch  that.     I  do  not. 

The  Secretary  read  as  follows: 

Q.  State  any  fact  within  your  personal  knowledge  showing,  or  tending  to  show, 
that  Judge  Swayne  prior  to  1900  exercised  any  right,  performed  any  duty,  or  took 
advantage  of  any  pnvilege  as  a  resident  of  Pensacola,  Fla.,  or  his  district 

A.  I  have  no  knowledge  of  his  performance  of  any  such  act  or 
taking  advantage  of  any  such  privilege  that  1  now  remember. 
The  Secretary  read  as  follows: 

Q.  state  fully  how  long,  if  at  all.  Judge  Swayne,  prior  to  1900,  remained  in  Pen- 
sacola, Fla.,  after  the  transaction  of  the  business  of  the  court 

A.  His  custom  was  to  leave  immediately  after  the  transaction  of  the 
business  of  the  court.  I  can  not  say,  with  reference  to  any  specific 
instance,  as  to  how  long  he  remained,  but  I  can  simply  say  that  it  was 
his  almost  invariable,  if  not  his  invariable,  custom  to  go  somewhere 
immediately  that  the  court  adjourned. 


SWAYNE   IMPEACHMENT   PEOOEEDINGS    IN   THE    SENATE.    491 

The  Secretary  read  as  follows: 

Q.  Were  you  cooDsel  for  O'Neal  in  the  contempt  proceedings  against  him  before 
Judge  Swayne? 

A.  I  was. 

The  Secretary  read  as  follows: 

Q.  Did  you  raise  a  question  of  jurisdiction  of  the  court  in  those  proceedingEi?    If 
BO,  please  state  such  question  fully  and  how  it  was  raised. 

A.  1  raised  the  question  by  a  demurrer- 


Mr.  Thukston.  Mr.  President,  while  ordinarily  we  would  have  no 
objection  to  the  answer  which  we  anticipate,  yet  the  O'Neal  case  is  all 
here  of  record,  and  objection  was  made  jesterday  to  our  asking  the 
witness  Greenhut  as  to  the  injury  he  received  and  which  was  exhibited 
in  court  at  the  time  of  that  trial.  The  objection  was  based  upon  the 
fact  that  the  complete  record  being  here  we  could  not  go  outside  of  it. 
Therefore,  in  return,  I  make  the  same  objection,  that  the  record  of  the 
O'Neal  case  shows  every  proceeding  that  was  nad  therein,  including 
any  objection  that  may  have  been  taken  to  the  jurisdiction. 

The  Presiding  Oppioer.  This  question  is  propounded  by  a  Senator. 
If  objection  is  made  to  an  answer  being  given,  the  Presiding  Officer 
will  submit  to  the  Senate  the  question  whether  it  shall  be  answered. 

Mr.  Thubston.  It  was  my  intention,  of  course,  not  to  make  the 
objection  to  the  question,  but  to  the  answer  being  given  by  the  witness. 

The  Presiding  Officer.  That  is  the  matter  which  will  be  sub- 
mitted to  the  Senate. 

Mr.  Manager  Olmsted.  Before  that  is  done,  may  I  make  a  sugges- 
tion? This  is  a  very  different  matter  from  the  testimony  which  was 
sought  to  be  brought  out  by  Greenhut.  There  the  attempt  was  to 
prove  by  him  the  extent  of  his  injuries  in  a  street  combat,  with  no 
evidence  that  the  facts  as  to  which  he  was  to  testif v  had  been  before 
the  court.  Our  objection  was  not  because  of  the  fact  that  it  was  in 
the  record,  but  that  it  was  proposed  to  prove  something  as  an  excuse 
for  the  judge  which  had  not  been  before  him  at  the  trial  of  the  case, 
while  here  this  witness  is  asked  to  testify  to  what  occurred  at  the  trial 
of  the  contempt  case. 

The  Presiding  Officer.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows: 

Q.  Did  you  raise  a  question  of  jurisdiction  of  the  a>urt  in  those  proceeding^  If 
so,  please  state  such  question  fully  and  how  it  was  raised. 

The  Presiding  Officer.  Shall  the  witness  answer  the  question? 
[Putting  the  question.]  In  the  opinion  of  the. Presiding  Officer  the 
ayes  have  it,  [A  pause.]  The  ayes  have  it,  and  the  witness  will 
answer. 

The  Witness.  Please  read  the  question  again. 

The  Secretary  read  as  follows: 

Q.  Did  you  raise  a  question  of  jurisdiction  of  the  court  in  those  proceedingei?  If 
80,  please  state  such  question  fully  and  how  it  was  raised. 

A.  1  did  raise  such  a  question  by  a  demurrer  to  the  affidavit  of 
Greenhut,  which  was  the  foundation  of  the  proceedings.  The  ques- 
tion raised  was,  as  I  have  said,  one  of  jurisdiction.  I  took  the 
position  that  necessarily  O'Neal  was  not  an  officer  of  the  court,  and 
consequently  that  branch  of  the  statute  of  1831  did  not  apply  to  him. 
I  took  the  further  position  that  the  offense  committed  by  nun,  if  any, 
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was  not  in  the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice;  and  I  took  the  further  position  that 
under  the  last  paragraph  of  the  first  section  of  that  statute  it  was 
necessary  that  there  should  be  an  affirmative  order,  mandate,  decree, 
or  process  of  the  court  and  that  the  alleged  offender  should  have 
obstructed  the  execution  of  that  order,  and  that  in  this  case  there  was 
no  such  order  or  mandate,  etc.  I  think  that  completes  the  scope  of 
my  argument  upon  the  subject  and  the  presentation  of  it  to  the  judge. 

Examined  by  Mr.  Higqins: 

Q.  Was  the  prosecution  represented  by  counsel? — ^A.  Yes. 

Q.  Who?— A.  Mr.  Tunison. 

Q.  What  argument  was  advanced  by  him  in  opposition  to  your 
proposition  as  to  the  jurisdiction  ? — A.  His  principal  discussion  was 
upon  the  first  branch  of  the  argument  I  made — that  this  wsis  not  in  the 
presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice,  he  taking  a  position  negativing  that  which  I  had  taken. 
The  latter  part  of  my  proposition  I  do  not  think  he  attempted  to  meet. 
At  least,  in  my  opinion,  he  did  not  meet  it  at  all. 

Q.  He  did  not  admit  it? — A.  No. 

Q.  So  that  resistance  was  made,  as  far  as  counsel  could,  to  the  prop- 
osition that  the  act  of  Greenhut  in  bringing  the  suit  was  not  because 
of  an  affirmative  order  or  decree  of  the  court? — A.  There  was  no 
specially  active  resistance  to  that  proposition.  As  I  have  just  stated, 
Mr.  Tunison  seemed  to  pass  it  over  to  a  large  extent. 

Q.  Now,  was  there  or  was  there  not  introduced  into  the  record  a 
further  statement  on  behalf  of  O'Neal,  or  by  him,  putting  in  the  record 
the  fact  that  the  location  of  Greenhut's  store,  where  tnis  encounter 
took  place,  was  some  distance  from  the  court  room,  and  that  the  Judge 
was  not  holding  any  court  at  the  time,  and  was  not  in  the  district  at 
the  time  ? — A.  My  recollection  is  that  I ,  under  the  doctrine  in  the  Cuddy 
case,  attempted  to  get  that  statement  before  the  circuit  judge  upon 
habeas  corpus. 

Q.  Did  it  not  go  before  him  on  habeas  corpus,  and  is  it  not  referred 
to  in  his  opinion,  that  it  made  no  difference  how  far  it  was  from  the 
court  room  or  whether  the  court  was  in  session  or  not? — A.  I  have  not 
seen  the  opinion  since  it  was  printed.     I  think  it  is. 

Q.  If  you  think  so,  then  that  would  be  overruling  your  contention 
by  the  circuit  court  of  appeals  when  you  invoked  its  authority?— A. 
Distinctly;  that  is,  by  Judge  Pardee,  with  whom  were  associated  as 
circuit  juages  Judges  Shelby  and  McCormick — not  the  circuit  court 
of  appeals. 

Q.  Now,  one  other  question,  Mr.  Blount  When  you  say  that  the 
Judge  would  leave  after  the  sessions  of  the  court,  I  did  not  catch  your 
answer  as  to  whether  it  was  limited  as  to  any  particular  year  or  years. 
I  would  ask  you  as  to  how  far  your  answer  extended  in  that  respect?— 
A.  I  understood  it  to  apply  to  the  period  before  1900. 

Q.  Do  you  know  where  the  Judge  went  when  he  did  leave? — A.  Not 
in  every  instance.  I  know  sometimes  where  he  first  went,  but  I  did 
not  keep  up  with  his  movements  except  so  far  as  it  was  necessary  for 
me  to  write  to  him  on  my  own  business. 

Q.  Of  course,  the  records  in  the  other  courts  can  show  where  he  was 
holding  court  out  of  his  district? — A.  I  know  nothing  about  that,  ex- 
cept on  one  or  two  occasions  I  had  occasion  to  write  to  him  when  hold- 
ing court. 
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Q.  Nor  do  you  andertake  to  say  how  long  a  time  he  did  spend,  as  a 
matter  of  fact,  in  Pensacola? — A.  You  mean  during  those  years? 

Q.  Yes. — ^A.  I  had  not  said,  but  I  do  have  an  idea;  yes. 

Q.  Well? — A.  Of  course  I  have  to  give  a  rough  average.  I  should 
say  it  did  not  exceed  two  months  in  each  year. 

Q.  As  far  as  you  know? —  A.  As  far  as  I  know. 

Mr.  HiGGiNS.  That  will  do,  sir. 

Reexamined  by  Mr.  Manager  Palmer: 

Q.  In  point  of  fact  was  the  court  in  session  at  the  time  when  this 
O'Neal  difficulty  occurred? — A.  It  was  not. 

Q.  Was  Judge  Swayne  in  Pensacola  at  that  time? — A.  He  was  not. 

Q.  W^hen  you  did  write  to  Judge  Swayne,  he  being  absent  from  his 
district,  where  did  you  address  your  letters  generally  f— A.  Sometimes 
to  Guyencourt;  sometimes,  in  the  early  part  of  the  period  that  has 
been  mentioiled,  to  St.  Augustine,  and  again  where  ne  was  holding 
court.  I  kept  no  track  of  him  except  through  the  clerk.  I  would  go 
to  the  clerk  and  ask  him  where  the  Judge  was  and  then  write  to  him 
at  the  place  indicated  to  me  by  the  clerk. 

Mr.  Bacon.  Mr.  President,"  I  have  some  questions  which  I  desire 
to  propound  to  the  witness  and  reference  is  made  in  them  to  his  for- 
mer testimony. 

The  Presiding  Officer.  A  question  has  been  sent  to  the  desk  by 
the  Senator  from  Alabama  [Mr.  Pettug],  which  will  be  first  stated. 

The  Secretary  read  as  follows: 

Q.  On  the  trial  of  O'Neal  did  you  read  to  the  judge  the  statute  of  1831,  defining  con- 
tempts? 

A.  Yes;  at  first  entirely,  and  I  referred  to  the  several  portions  of 
it  several  times. 

The  Presiding  Officer.  The  Senator  from  Georgia  [Mr.  Bacon] 
propounds  some  questions. 

Mr.  Bacon.  Mr.  President,  I  have  some  questions  to  propound  to 
the  witness,  and  as  they  make  reference  to  testimony  I  will  send  to 
the  desk  the  book,  for  the  convenience  of  the  witness,  that  he  may 
refer  to  it.  The  pages  are  indicated  in  the  questions,  and  there  are 
also  marks  in  the  Dook. 

The  Presiding  Officer.  The  first  question  sent  to  the  desk  by  the 
Senator  from  Georgia  will  be  read. 

The  Secretary  read  as  follows: 

Q.  Was  the  United  States  district  attorney  in  and  for  the  northern  district  of 
Florida  in  the  city  of  Pensacola  on  Sunday  morning  when  Judge  Swayne  telephoned 
you  information  that  suit  had  heen  brought  against  him  and  asked  you  what  you 
thought  about  it? 

A.  I  think  that  he  was.  I  have  no  reason  to  think  otherwise.  He 
had  been  in  court  during  the  preceding  week,  and  I  presume  he  was 
there  on  Sunday. 

The  Secretary  read  as  follows: 

Q.  Was  the  United  States  district  attorney  in  the  court  room  or  in  the  city  of  Pen- 
sacola on  Monday  when  you  made  the  suggestion  to  the  court  that  a  contempt  of 
court  had  been  committeS  by  Messrs.  Paquet,  Belden,  and  Davis? 

A.  I  do  not  know.     I  have  no  recollection  on  the  subject. 
The  Secretary  read  as  follows: 

Q.  When  last  upon  the  stand,  replying  to  a  question  as  to  when  you  filed  in  writ- 
ing the  suggestion  that  a  contempt  had  been  committed,  you  said:  ^'I  think  just 
after  the  adjournment  of  the  court.**     (See  p.  363.) 
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The  WITNESS.  I  recollect  it 
The  Secretary  read  as  follows: 

Q.  Then,  replying  to  the  next  question,  page  364,  on  the  same  sabject,  yon  said: 
*'I  did  not  file  it  in  writing.  I  sat  down  at  the  desk  and  wrote  it  on  the  motion 
docket''  You  will  now  please  state  when  there  was  prepared  the  writtKBn  motion 
of  November  11,  1901,  which  parports  to  have  been  signed  by  you,  and  which  is 
found  on  page  239  of  the  record  of^the  impeachment  proceedings. 

A.  I  endeavored  in  my  testimony  to  be  entirely  accurate  and  to 
make  a  distinction  between  filing  and  writing  upon  the  docket.  At 
first,  I  recollect,  J  said  I  filed  the  motion,  but  I  corrected  myself  by 
saying  I  sat  down  at  the  desk  and  wrote  on  the  docket.  It  was  in 
writing  upon  the  docket  and  signed  by  me.  Does  that  cover  the 
question? 

Mr.  Bacon.  I  should  be  glad  to  have  the  question  again  read.  I  did 
not  fullv  catch  the  answer  of  the  witness. 

The  Secretary  read  as  follows: 

Q.  When  last  upon  the  stand,  replying  to  the  question  as  to  whether  you  filed  in 
writing  a  suggestion  that  a  contempt  had  been  committed,  you  said,  ''I  think  just 
after  the  adjournment  of  the  court."  (See  page  363.)  Then  replying  to  the  next 
question  (page  364)  on  the  same  subject,  vou  said,  "I  did  not  file  it  in  writing.  I 
sat  down  at  the  desk  and  wrote  it  on  the  motion  docket"  You  will  now  please 
state  when  there  was  prepared  the  written  motion  of  November  11,  1901,  which 
purports  to  have  been  signed  by  you  and  which  is  found  on  page  239  of  the  record 
of  the  impeachment  proceedings. 

A.  Supplementing  my  answer  just  now,  so  as  to  meet  the  full  ques- 
tion, it  was  prepare  immediately  before  or  immediately  after  the 
adjournment  of  court;  my  recollection  is  immediately  afterwards.  As 
I  testified  the  other  day,  I  made  the  suggestion  verbally,  and  thought 
that  that  was  the  only  thing  that  I  was  going  to  do.  But  Judge 
Swayne  requested  that  Mr.  fisher  and  I  should  proceed  with  the  mat- 
ter, and  also  it  was  suggested  that  a  written  form  would  be  better, 
and  I  sat  down  before  the  motion  docket  and  placed  it  upon  the  motion 
docket  and  signed  it. 

The  Presiding  Officeil  The  next  question  propounded  by  the 
Senator  from  Greorgia  [Mr.  Bacon]  will  be  read. 

The  Secretary  read  as  follows: 

Q.  It  has  been  testified  that  in  pronouncing  sentence  upon  Messrs.  Belden  and 
Davis,  Judge  Swayne  did  so  orally,  and  that  he  did  not  at  the  time  read  from  any 
paper  (p.  438).  xou  will  please  now  state  who  prepared  and  wrote  the  order  of 
sentence  signed  by  Judge  Swayne  November  12,  1901,  found  at  page  242.  Further, 
if  you  know  who  prepared  said  order,  please  state  when  the  same  was  prepared. 

A.  I  do  not  know  either  of  those  things.  As  soon  as  Judge  Swayne 
had  orally  given  his  opinion  and  pronounced  the  sentence  I  left  the 
court  room,  and  any  further  proceedings  were  without  my  knowledge, 
and  I  know  nothing  of  it  now  except  what  I  see  from  the  record. 

Mr.  Bacon.  I  do  not  know  whether  the  witness's  last  audwer  covers 
this  interrogatory  or  not,  but  I  propound  it  to  be  sure. 

The  Secretary  read  as  follows: 

Q.  Do  you  know  who  prepared  and  wrote  the  order  of  commitment  of  E.  T.  Davis 
of  November  12, 1901  (see  p.  242),  and  also  the  corresponding  commitment  of  Simeon 
Belden  (p.  248)  on  the  same  date?  If  so,  when  were  said  commitments  prepared  and 
written? 

A.  I  do  not  know  who  wrote  them  nor  when  they  were  prepared. 
Mr.  Bacon.  Now,  one  other  question,  Mr.  President. 
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The  Secretary  read  as  follows: 

Q.  Was  Fisher,  with  whom  you  conferred  as  to  the  question  of  commitment  and 
who  was  appointed  with  you  by  the  judge  in  the  contempt  proceedings,  both  a  party 
defendant  and  counsel  for  defendants  in  the  McGuire  case,  as  you  were  yourself? 

A.  He  was.  a  party  defendant.  My  recollection  is  that  he  was  not 
an  attorney  of  record,  though  he  was  assisting  and  counseling  and  advis- 
ing with  me  at  every  point  in  the  case. 

Mr.  Morgan.  Mr.  President,  I  have  some  questions  that  I  desire  to 
propound  to  the  witness, 

Tne  President  pro  tempore.  The  Senator  from  Alabama  propounds 
the  following  question. 

The  Secretary  read  as  follows: 

Q.  When  did  you  first  know  that  Judge  Swayne  was  contracting  with  a  view  to 
obtain  a  title  to  or  an  interest  in  lot  No.  91  in  the  tract  of  land  claimed  by  Florida 
McGuire? 

A.  I  never  knew  of  it  until  Judge  Swayne  announced  on  the  morn- 
ing of  the  5th  of  November  that  negotiations  had  taken  place,  and  that 
those  negotiations  ceased  bv  the  return  of  the  deed. 

The  S^retary  read  as  follows: 

Q.  How  did  you  gain  that  information,  and  from  whom? 

Mr.  Morgan.  That  has  been  answered. 

The  Witness.  Only  in  that  way  and  at  that  time. 

The  Secretary  read  as  follows: 

Q.  Did  ]^ou  converse  with  Judse  Swayne  about  the  purchase  h^  him  or  a  member 
of  his  fumly  of  the  land  claimed  by  Florida  McGuire  before  tms  suit  came  on  for 
trial?    What  was  said  by  both  of  you  in  such  conversations? 

A.  Neither  at  that  time,  nor  before  that  time,  nor  at  any  other  time. 
The  Secretary  read  as  follows: 

Q.  Being  defendant  in  the  suit  of  Florida  McGuire,  was  it  for  that  reason  that  you 
volunteer^  to  act  as  amicus  curiae  in  moving  that  Belden  and  Davis  and  Paquet  be 
punished  for  contempt,  or  was  it  only  your  desire  to  protect  the  honor  and  aignity 
of  the  court  that  moved  you  to  enter  a  motion  to  punish  them  for  contempt? 

A.  If  I  know  myself  I  think  it  was  a  desire  to  have  the  dignity  of 
the  court  protected  in  order  that  they  might  be  punished  for  contempt. 
It  was  a  matter  absolutely  immaterial  to  me  whether  I  was  or  was 
not  a  defendant  in  the  suit.  I  did  not  care  whether  those  attorneys 
remained  in  the  suit  or  did  not  remain.  I  did  not  fear  them,  or  either 
of  them,  and  if  I  had  been  asked  to  select  antagonists  that  I  desired 
to  accomplish  a  victory  against  I  should  have  selected  those  three 
gentlemen. 

The  Secretary  read  as  follows:  , 

Q.  Were  you  not  disappointed  and  indignant,  and  were  vou  not  angry,  when  the 
case  was  discontinued  in  which  you  had  a  personal  interest? 

A.  I  was  disappointed  because  I  desired  to  try  the  case;  as  to  being 
angry,  I  think  not.     I  have  no  recollection  of  being  so. 

Mr.  Bacon.  Mr.  President,  I  propound  the  following  question. 

The  Presiding  Officer.  The  Senator  from  Georgia  propounds  the 
following  question: 

The  Secretary  read  as  follows: 

Q.  Where  was  the  recognized  and  admitted  residence  of  the  United  States  district 
attorney  in  November,  1901? 
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A .  In  Pensacola,  Fla. 

The  Presiding  Officer.  Do  Senators  desire  to  propound  further 
questions  to  this  witness? 

Reexamined  by  Mr.  Higgins: 

Q.  Mr.  President,  I  wish  to  ask  a  question.  Who  was  the  United 
States  attorney  at  the  time  of  the  O'Neal  proceeding? — A.  Mr.  John 
Egan. 

Q.  Was  he  or  not,  Mr.  Blount,  at  that  time  counsel  for  the  Ameri- 
can National  Bank,  the  bank  of  which  O'Neal  was  the  president  and 
that  was  the  defendant  in  the  suit  by  Greenhut? — A.  He  was. 

Q.  Was  that  or  not  a  reason  wh^  he  did  not  take  charge  of  the  pro- 
ceedings against  his  client  O'Neal  m  the  contempt  proce^ings? — A.  I 
do  not  know;  I  was  trying  to  refresh  my  recollection.  It  seems  to 
me  that  he  mentioned  the  matter  to  me,  but  upon  the  spur  of  the 
moment  I  can  not  say. 

Q.  I  think  f  have  asked  you  the  question  before,  but  I  can  not 
recall  your  answer.  Who  did  represent  the  prosecution  against  O'Neal 
in  the  contempt  proceedings? — A.  Mr.  B.  C.  Tunison. 

Q.  Was  Egan  the  United  States  attorney  at  the  time  of  the  Davis 
and  Belden  proceedings? — A.  Yes. 

Mr.  Higgins.  That  will  do,  sir. 

The  Presiding  Officeb.  Is  that  all  of  this  witness? 

Mr.  Higgins.  That  is  all,  I  think. 

fieexamined  by  Mr.  Manager  Palmer: 

Q.  Wait  half  a  minute.  Mr.  Egan  did  not  have  anything  to  do  with 
Belden  and  Davis  in  the  Florida  McGuire  case,  did  he? — A.  You  mean 
as  attorney  or  otherwise? 

Q.  Yes. — A.  1  do  not  think  so. 

Q,  There  was  no  reason  why  he  should  not  have  appeared  and  prose- 
cuted the  contempt  against  Belden  and  Davis,  that  you  know? — A.  I 
do  not  know  of  any  reason  why  he  should  not. 

The  Presiding  Officer.  Is  that  all? 

Mr.  Manager  Palmer.  That  is  all. 

Mr.  Higgins.  That  will  do,-Mr.  Blount. 

F.  W.  Marsh,  recalled. 

Eeexamined  by  Mr.  Higgins: 

Q.  Mr.  Marsh,  in  answer  to  a  question  from  the  Senator  from 
Texas 

Mr.  Ctjlberson.  On  what  page? 

Mr.  Higgins.  Page  428.  [To  the  witness.]  You  state,  "The  only 
information  I  could  give  would  be  conversations  with  Judge  Swayne," 
^  in  his  endeavors  to  get  a  house  in  Pensacola.  I  did  not  examine  you 
at  that  time  on  that  branch  of  the  case.  I  wish  you  now  to  state  what 
endeavors  to  get  a  house  in  Pensacola  were  made  by  Judge  Swayne, 
within  your  knowledge? 

A.  In  the  late  fall  or  winter  of  1896  Judge  Swayne  requested  me  to 
help  him  in  obtaining  a  suitable  residence  in  Pensacola  for  rent. 
Without  going  into  details  at  all,  during  that  year — the  winter  of 
1896-97,  and  up  to  the  spring  of  1898 — I  made  a  great  many  endeav- 
ors to  get  a  suitable  house  for  rent  in  Pensacola  for  Judge  Swayne. 
As  I  recall,  in  1897  Judge  Swayne  drew  a  plat  of  such  a  house  as  he 
wanted  and  requested  me  to  see  if  I  could  procure  some  one  to  build 
such  a  house  in  Pensacola.    I  submitted  these  plans  to  several  parties, 
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but  was  unable  to  ^et  anyone  to  build  such  a  house  or  a  house  any- 
thing like  it.  In  the  spring  of  1898  Judge  Swayne  requested  me  to 
cease  my^  efforts,  as  his  family  was  going  to  Europe.  At  his  request, 
in  the  winter  or  late  fall  of  1899  I  took  up  the  quest  again,  and  not 
until  September,  1900,  secured  such  a  house  as  he  had  been  looking 
for  on  satisfactory  terms. 

Q.  What  was  that  house? — A.  That  was  the  Simmons  cottage. 

Q.  Did  he  occupy  that  cottage? — A.  Yes,  sir;  he  moved  into  that 
cottage  October  1,  1900. 

Q.  How  long  aid  he  remain  there? — A.  He  remained  all  of  that 
winter,  with  the  exception  of  December,  when  he  went  to  Tyler,  Tex., 
by  himself — he  left  his  family  in  Pensacola — and  late  into  the  spring 
and  early  summer. 

Q.  After  he  left  the  Simmons  cottage  where,  if  any  place,  did  he 
reside? — A.  He  moved  from  the  Simmons  cottage  into  the  Blount 
property  that  he  purchased  from  Mr.  A.  C.  Blount,  jr. 

Q.  Who  owns  that  property  now? — A.  Judge  Swayne. 

Q.  Is  that  his  residence  now? — A.  Yes,  sir;  Tiis  furniture  and  prop- 
erty are  there. 

Q.  Do  you  know  of  any  visits,  during  the  time  of  which  you  have 
spoken,  from  1896,  of  his  family  to  him  at  Pensacola? — A.  Frequently. 
His  wife  was  there  with  him,  1  think,  on  four  or  jive  occasions  that  I 
recall;  and  on  two  occasions  his  eldfest  son,  Henry  G.  Swayne,  and,  I 
think^  on  two  other  occasions,  his  youngest  son;  and  on  one  or  two 
occasions  his  daughter.  Sometimes  they  would  come  at  the  same 
time — two  or  three  of  them — and  sometimes  separately. 

Q.  How  long  did  Mrs.  Swayne  remain  there,  witnin  your  knowl- 
edge, at  any  of  those  visits? — A.  I  think  during  the  time  the  Judge 
was  there  himself. 

Q.  Do  you  know  where  they  stayed? — ^A.  Well,  at  the  early  part  of 
the  time  of  which  I  speak  they  boarded  with  Captain  Northrup,  and  on 
one  or  two  occasions  1  think  Mrs.  Swayne,  and  possibly  one  of  the 
sons,  came  when  he  was  staying  at  the  Escambia  Hotel. 

Mr.  HiGGiNS.  Cross-examine. 

Cross-examined  by  Mr.  Manager  Perkins: 

Q.  What  years  do  you  remember  seeing  Mrs.  Swayne  at  Pensacola  ? — 
A.  I  think  she  was  there  in  1897,  once  or  twice.  She  was  there  twice 
in  1899. 

Q.  Where  was  Judge  Swayne  staying  in  1897?— A.  In  1897—1 
think  at  that  time  his  boarding  place  was  the  Escambia  Hotel. 

Q.  And  where  was  he  staying  in  1899? — A.  In  1899 — I  think  at  the 
same  place. 

Q.  Are  you  confident  that  Mrs.  Swayne  stopped  at  the  Escambia 
Hotel  four  times  in  those  two  years? — A.  No;  1  am  not. 

Q.  You  are  not  confident? — A.  At  one  time  that  she  was  there  she 
visited  with  my  family. 

Q.  When  was  that? — A.  I  think  that  was  in  1899. 

Q.  How  many  days  did  she  stay  with  your  family  ? — A.  Not  more 
than  a  week. 

Q.  Was  Judge  Swayne  at  that  time  staying  with  your  family? — A. 
No.  sir. 

Q.  What  sort  of  a  house  was  it  that  no  man  in  Pensacola  was  willing 
to  build? — A.  Well,  it  was  not  the  objection  to  the  kind  of  house,  but 

8.  Doc.  194,  58-3 32 
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it  was  the  objection  to  building  any  house  that  I  met  with  in  my 
proposition. 

Q.  What  do  you  say? — ^A.  I  say  it  was  not  the  objection  to  build- 
ing the  specific  plans  he  submitted,  but  it  was  objection  to  building 
that  character  of  house  at  all. 

Q.  Well,  what  character  of  a  house  ? — ^A.  It  was  a  house  with  four 
rooms  below  and  a  kitchen  in  addition,  and  four  rooms  above.  The 
downstairs  on  one  side  consisted  of  two  large  parlors,  between  35  and 
40  feet,  and  on  the  other  side  was  a  dining  room  and  library. 

Q.  Well,  you  have  contractors  and  builders  in  Pensacola,  have  you 
not? — A.  Oh,  yes,  sir. 

Q.  Houses  are  built  there? — A.  Yes,  sir. 

Q.  There  were  houses  for  sale  during  all  these  years? — A.  Uj)  to 
1898  there  was  very  little  property  in  the  market  and  very  little  build- 
ing going  on. 

Q.  What  was  the  name  of  the  cottage  that  Judge  Swayne  finally 
rented? — A.  The  Simmons  cottage. 

Q.  Was  not  that  cottage  for  rent  from  1894  to  1900?— A.  I  do  not 
think  it  was;  no,  sir. 

Q.  Did  not  the  owner  of  it  die  some  years  ago? — A.  The  owner, 
Mrs.  Simmons,  is  still  living.     She  is  the  owner  of  it. 

Q.  And  has  she  not  rented  it  for  some  years? — A.  She  rented  it,  I 
think,  first  in  1897  or  1898. 

Q.  Then  the  house  that  Judge  Swayne  rented  in  1900  could  have 
been  rented  in  1897? — A.  If  one  had  known  about  it. 

Q.  If  one  had  known  about  it.  Tell  me  again  why  was  it  that  no 
contractor  would  make  a  contract  to  build  this  sort  of  a  house  for 
Judge  Swayne? — A.  1  did  not  say  ''contractor."  Judge  Swayne  did 
not  propose  to  build  it  himself.  He  told  me  he  did  not  have  the 
funds. 

Q.  He  did  not  intend  to  build  it  himself? — A.  No;  he  wanted  some 
real  estate  owner  to  build  the  property  and  rent  it  to  him. 

Q.  He  was  not  willing  to  rent  a  nouse  unless  it  was  the  sort  of  house 
which  you  have  described? — A.  In  a  general  way. 

Q.  And  no  man  in  Pensacola  was  willing  to  build  that  sort  of  a 
house? — A.  I  do  not  say  "no  man." 

Q.  You  did  not  find  any  man? — ^A.  Of  the  people  I  approached 
there  was  no  person  who  agreed  to  or  would  consider  it. 

Q.  Did  you  make  diligent  inauiry  in  behalf  of  Judge  Swayne? — A, 
I  approached,  I  think,  four  or  five  parties. 

y.  And  none  of  them  would  bulla  this  sort  of  a  house? — A.  No,  sir. 

Q.  And  so  the  result  was  that  Judge  Swayne  made  no  negotiations 
for  any  other  sort  of  a  house? — A.  Not  through  me. 

Q.  He  wanted  this  sort  of  a  house  or  he  wanted  no  house,  was  that 
it? — A.  Well,  I  did  conduct  negotiations  for  several  houses  of  differ- 
ent character,  but 

Q.  They  did  not  suit  the  Judge,  did  they? — A.  The  Chipley  house 
was  very  different,  and  the  negotiations  fell  through  on  a  different 
ground  altogether. 

Q.  Well,  Judge  Swayne,  when  became  down  in  the  fall  of  1900, 
rented  a  house,  aid  he? — ^A.  Yes,  sir. 

Q.  Will  you  say  whether  that  house  had  the  parlors  and  the  rooms 
which  had  oeen  stjy^ed  in  this  plan  which  Judge  owayne  demanded? — 
A.  Almost;  yes,  sir. 
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Q.  It  was  a  one-story  cottage,  was  it? — A.  No,  sir;  it  was  a  two- 
story  house. 

Q.  And  that  house  was  there  in  1893  for  rent? — A.  That  is  my 
recollection;  somewhere  about  that  time.  Mrs.  Simmons  was  occupy- 
ing the  house,  as  I  recall,  in  1896  and  1897,  when  it  was  rented.  I  did 
not  keep  track  of  it. 

Q.  W  hat  sort  of  a  house  was  it  that  Judge  S wayne  bought  in  1903  ? — 
A.  Well,  it  was  a  two-story  house.  The  upper  story  is  not  a  full 
story,  but  there  are  two  or  three  bedrooms  on  the  upper  floor. 

Q.  It  was  not  the  sort  of  a  house  that  you  found  it  impossible  to  get 
built  in  Pensacola,  was  it? — A.  Not  specifically.  It  was  in  a  general 
way.  The  house  that  he  finally  bought  was  not  specifically  the  char- 
acter of  house  that  he  drew  the  plans  for. 

Q.  Was  there  any  house  in  Pensacola  of  the  character  that  Judge 
Swayne  said  he  wisned  to  have? — A.  Well,  I  can  not  tell  you  that. 

Q.  Do  you  know  of  any? — A.  During  that  period? 

Q.  From  1894  to  1900. — A,  I  suppose  there  were.  I  think  there 
were;  yes,  sir. 

Q.  Did  you  find  any  of  those  houses? — ^A.  I  was  unable  to  negotiate 
any  lease  for  them. 

Q.  Did  you  make  any  endeavor?  If  so,  tell  us  what  house  you 
endeavorea  to  buy. 

Mr.  Spooner.  1  think,  in  common  with  one  or  two  other  Senators, 
we  would  be  glad  to  have  this  witness  permitted  to  conclude  his 
replies. 

Mr.  Manager  Perkins.  I  have  no  desire  to  cut  the  witness  oflf.  I 
thought  he  had  finished. 

The  Witness.  I  think  the  first  house  that  I  took  up  negotiations  for 
was  what  is  known  as  the  "  new  Simmons  house,"  on  Gregory  street. 
It  is  rather  a  large  house.  After  looking  it  over,  I  found  that  it  was 
badly  out  of  repair  and  in  a  very  low  part  of  the  town;  the  water 
settled  around  the  grounds,  and  I  gave  that  up  without  even  communi- 
cating with  Judge  Swayne.  The  second  house^  as  I  recall,  was  one 
owned  by  Mr.  Sullivan,  but  that  was  rented  before  I  had  an  oppor- 
tunity to  communicate  with  Judge  Swayne.  The  next  was  the  prop- 
erty of  Mr.  George  W.  Wright.  I  communicated  with  Mr.  Wright, 
but  he  told  me  that  he  intended  moving  into  town  himself  and  occupy- 
ing the  house;  so  that  I  could  not  get  it. 

1  conducted  negotiations  also  for  the  house  known  as  the  "Chipley 
house,"  a  very  large  house,  but  the  agent  wanted  too  much  rent,  Efe 
wanted  $600  a  year.  The  party  was  to  keep  up  the  improvements,  and 
it  was  a  very  expensive  house,  with  three  or  four  bathrooms.  The 
Judge  refused  to  pay  that  amount  of  rent  Or  take  a  lease  for  five  years, 
which  was  required.  There  were  several  other  propositions  that  I 
proposed,  but  which  I  could  not  conclude. 

Q.  Have  you  finished? — A.  One  of  them  was  the  Piaggio  house. 

Q.  Have  you  now  finished  the  answer? — A.  Well,  yes,  sir;  practi- 
cally. 

Q.  When  was  it  that  you  first  made  any  inquiry? — A.  As  near  as  I 
can  recall,  it  was  in  the  winter  of  1896. 

Q.  When  was  it  that  you  last  made  any  inquiry? — A.  Terminating 
in  tiie  consummation  of  the  lease  of  the  Simmons  property,  with  the 
interval — there  was  an  interval  in  which  I  was  not  looking  for  prop- 
er tv  at  all;  that  was  the  year 
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Q.  How  long  was  that  interval? — A.  From  the  spring  of  1898  until 
the  winter  of  1899. 

Q.  That  was  a  little  less  than  two  years  ? — A .  Well ,  a  year  and  a  half. 

Q.  About  a  year  and  a  half.  Prior  to  the  fall  of  1900  you  found  no 
house  which  Judge  Swayne  was  willing  to  buy  or  lease? — ^A.  No,  sir; 
I  found  no  house  on  which 

Q.  Do  you  remember  any  place  in  Pensacola  at  which  either  Mrs. 
Swayne  or  any  of  the  children  stopped  prior  to  1900,  except  at  the 
Escambia  Hotel  ?~ A.  From  1896? 

Q.  From  1894. — A.  I  have  some  recollection  of  their  stopping  at 
Captain  Northrup's,  but  it  is  not  distinct. 

Q.  How  often  did  he  stop  at  Captain  Northrup's — have  you  any 
recollection? — A.  Whenever  terms  of  court  were  held  or  whenever  he 
was  in  the  cit}'. 

Q.  How  often  did  Mrs.  Swayne  stop  there? — A.  Well,  from  1896  I 
only  recall  once  or  twice,  in  my  recollection,  when  she  stepped  there, 
but  I  am  not  certain  about  that  as  a  detail. 

Q.  You  were  examined  before  the  committee  of  the  House  of  Rep- 
resentatives?— A.  Yes,  sir. 

Q.  And  at  that  time  you  testified,  did  you  not,  as  follows: 

Q.  You  say  during  the  period  of  eight  years  Judge  Swayne  waa  in  Pensacola  and 
Tallahassee,  ready  for  business,  four  hundred  and  ninety  days? 

And  in  answer  to  that  did  you  say: 

A.  No;  I  said  the  minutes  show  that  the  court  was  open,  Judge  Swayne  present, 
four  hundred  and  ninety  days  in  the  period  of  eight  years. 

Was  that  your  answer? — A.  Yes,  sir;  I  stated  that. 

Q.  And  that  was  a  fact? — A.  In  explanation  of  that  I  will  say  that 
when  I  prepared  the  data  on  which  I  niade  that  statement  I  had  gone 
hurriedly  over  the  minutes  and  selected  from  them  the  dates  on  which 
the  court  appeared  to  be  open.  I  have  since  gone  carefully  over 
those  minutes,  and  I  think  there  is  quite  a  number — probably  fifteen, 
eighteen,  or  twenty  days — which  I  overlooked  in  my  first  statement, 
which  I  was  able  to  verify  on  my  second,  as  days  on  which  court  had 
been  open  and  Judge  Swayne  present. 

Q.  "You  have  that  statement  here? — A.  I  have  that  ceilificate  that  I 
submitted  to  the  managers  when  I  first  came  here. 

Mr.  Manager  Perkins.  That  is  all. 

Reexamined  by  Mr.  Higgins: 

Q.  You  stated,  in  answer  to  the  learned  manager,  that  between 
some  time  in  1898  and  some  time  in  1899,  a  period  of  about  one  and 
a  half  years,  you  did  not  make  any  search  for  a  house? — A.  Yes,  sir. 

Q.  Why  aid  you  fix  that  period? — A.  That  period  was  the  time 
that  Mrs.  Swayne  and  the  Judge's  familv  were  in  Europe 

Q.  That  was  that  time? — A.  That  is,  tlie  daughter  and  the  youngest 
son. 

Q.  1898  and  1899?— A.  Yes;  from  the  summer  of  1898  until  the 
summer  of  1899. 

Q.  Do  you  know  by  correspondence  where  the  judge  was  when  he 
was  not  in  Pensacola  at  that  time? — A.  Yes,  sir;  1  kept  in  constant 
correspondence  with  him. 

Q.  Where  was  he? — A.  During  the  period  beginning  usually  in 
September — not  usually,  but  often  in  September — usually  in  October 
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and  reaching  into  June  and  sometimes  to  July,  he  was  almost  con- 
Htantly  holdmg  court,  either  at  Pensacoia  or  Tallahassee,  or  in  Texas, 
Louisiana,  or  Alabania. 
Mr.  HiooiNS.  That  is  all. 

Reexamined  by  Mr.  Manager  Perkins. 

Q.  You  have  here  the  records  which  show  what  courts  Judge 
Swayne  attended,  have  you  not? — A.  1  submitted  the  certificate  as  to 
the  courts  in  the  northern  district  of  Florida. 

Q.  And  you  understand  the  records  of  the  other  courts  are  here? — 
A.  Yes.  sir;  they  were  before  the  Judiciary  Committee. 

Mr.  QuARLES.  I  should  like  to  propound  two  Questions. 

The  Presiding  Officer.  The  Senator  'from  Wisconsin  propounds 
two  questions,  which  will  be  read. 

The  Secretary  read  the  fii-st  question  of  Mr.  Quarles,  as  follows: 

*  Q.  When  did  Judge  Swayne  move  into  the  Bloont  property? 

A.  In  October,  1903. 

The  Secretary  read  the  second  question  of  Mr.  Quarles, -as  follows: 

Q.  Has  he  oontinaed  to  live  there  ever  since? 

A.  Yes,  sir. 

The  Presiding  Officer.  Are  there  further  questions  of  this  witness  ? 

Mr.  Mallory.  Mr.  President,  I  have  a  question  I  should  like  to 
propound. 

Tne  Presiding  Officer.  The  Senator  from  Florida  propounds  a 
question  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Q.  Will  you  please  state  whether  or  not  Judge  Swayne  could,  with  any  reasonable 
effort,  between  1894  and  1903,  have  secured  a  residence  equally  as  good  in  character 
of  construction,  size,  and  location  as  that  which  he  purchased  of  A.  C.  Blount,  jr.? 

A.  I  can  only  testify  as  to  my  own  experience  in  negotiations.  I 
think  possibly  such  a  residence  could  have  been  procured,  but  I  was 
unable  to  get  a  satisfactory  lease.  My  connection  with  the  matter  was 
only  at  the  request  of  Judge  Swayne,  and  I  kept  in  constant  corre- 
spondence with  him  about  it. 

Q.  (By  Mr.  Manager  Perkins.)  Will  you  state  how  much  of  the 
time  since  Judge  Swayne  purchased  the  Blount  house  in  October, 
1903,  has  Judge  Swayne  been  in  Pensacoia? 

Mr.  HiGGiNS.  I  do  not  want,  Mr.  President,  to  interpose  any 
unnecessary  objection,  but  that  seems  to  me  to  be  quite  beyond  the 
time  laid  in  the  articles. 

Mr.  Manager  Perkins.  That,  perhaps,  is  in  answer  to  the  question 
put  by  one  of  the  Senators,  in  response  to  which  the  witness  said  that 
since  October,  1903,  Judge  Swayne  had  lived  in  the  Blount  house. 

The  Witness.  I  should  like  to  amend  my  answer  in  that  respect. 
It  has  just  occured  to  me. 

Mr.  Manager  Perkins.  Very  well. 

The  Witness.  That  in  the  fall  of  1904  Judge  Swayne  did  not  return 
to  this  residence;  that  I  know  of  my  own  knowledge  that  he  has  been 
under  treatment  in  a  Philadelphia  hospital,  and  under  the  doctors 
almost  continually  since. 

Q.  When  did  he  last  leave  Pensacoia  t — A.  He  left  Pensacoia,  I 
think,  some  time  in  July,  1904. 
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Q.  And  has  not  been  there  since? — A.  No,  sir. 

Mr.  HiGGiNS.  Now,  Mr.  President,  I  could  move  to  have  that  stricken 
out  because  it  puts  us  to  the  necessity  of  evidence  in  reply;  but  it  is 
all  about  a  period  that  has  not  been  brought  up,  and  it  has  been  since 
Judge  Swayne  has  been  under  the  advice  of  his  present  counsel  here, 
and  I  think  we  might  be  exempted  by  our  learnea  opponents  from  any 
such  imputation. 

Mr.  Manager  Perkins.  If  it  is  immaterial,  it  does  no  harm. 

The  Presiding  Officer.  What  is  the  particular  answer  which  coun- 
sel desires  to  have  stricken  out? 

Mr.  HiGGiNS.  I  will  withdraw  the  request  that  it  be  stricken  out 

Mr.  Baoon.  Mr.  President,  there  are  several  questions  on  one  page 
which  I  desire  to  propound  to  the  witness,  and  I  ask  that  they  be  read 
in  order. 

The  Presiding  Offioer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  the  first  question  of  Mr.  Bacon  as  follows: 

Q.  How  lon^  after  pronouncing  sentence  upon  Belden  and  Davis  was  it  before  you 
gave  the  commitment  to  the  marshal?  State  the  time  approximately,  as  nearly  as 
you  can. 

A.  I  should  judge  about  fifteen  to  twenty  minutes. 
The  Secretary  read  the  second  question  propounded  by  Mr.  Bacon, 
as  follows: 

Q.  Did  anyone  assist  you  in  preparing  the  two  commitments  or  tell  you  what  to 
embrace  therein?    When  were  they  prepared  and  written? 

A.  I  prepared  the  two  commitments  as  one  document  on  the  type- 
writer myself.  All  I  had  to  do  was  to  change  or  to  leave  out  the  name 
and  insert  it  afterwards  separately. 

The  Secretary  read  the  tnird  question  prepounded  by  Mr.  Bacon,  as 
follows: 

Q.  Was  it  either  in  whole  or  in  part  before  the  contempt  trial? 

..  Not  in  the  least;  I  had  not  the  slightest  suggestion  as  to  what  the 
result  of  that  trial  would  be. 

The  Secretary  read  the  fourth  question  propounded  by  Mr.  Bacon, 
as  follows: 

Q.  The  conmiitment  of  Davis  is  on  page  242 

Mr.  Bacon.  I  am  not  sure  that  the  witness's  answer  has  covered  the 
full  inquiry,  and  I  ask  that  the  question  be  read  over  again. 
The  Secretary  read  the  question,  as  follows: 

Q.  Did  anyone  assist  you  in  preparing  the  two  commitments  or  tell  you  what  to 
embrace  therein? 

A.  No,  sir. 

Mr.  Baoon.  That  is  not  the  one.    I  want  the  other  question  read. 
The  Secretary  read  the  question  propounded  by  Mr.  Bacon,  as 
follows: 

Q.  When  were  the^r  prepared  and  written?  Was  it  either  in  whole  or  in  part 
before  the  contempt  trial? 

A.  I  should  like  to  answer  that  question  seriatim. 

Mr.  Bacon.  Certainly. 

The  Secretary  again  read  the  question,  as  follows: 

Q.  Did  anyone  assist  you  in  preparing  the  two  commitments  or  tell  you  what  to 
embrace  therein? 
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Mr.  Bacon.  Mr.  President,  the  question  really  involves  several 
inquiriesfj  and  the  witness  very  naturally  desires  that  he  may  answer 
them  seriatim.  I  therefore  ask  that  the  Secretary  may  read  each  part 
of  the  question  alone,  and  let  the  witness  answer. 

The  Secretary  readf  as  follows: 

Q.  Did  anyone  assiBt  you  in  preparing  that  commitment? 

Mr.  Baoon.  The  Secretary  does  not  read  the  entire  question.  He 
is  reading  part  of  it. 

The  Presiding  Oppiobb.  The  Secretary  is  reading  from  the  begin- 
ning of  the  question. 

Mr.  Baoon.  I  beg:  pardon.  I  am  speaking  from  memory.  There 
are  several  parts  nt  it  there. 

The  Secretary  read  as  follows: 

Q.  Did  anyone  assist  yon  in  preparing  the  two  commitmentieff 

A.  No,  sir. 

The  Secretary  read  as  follows: 

Or  tell  yon  what  to  embrace  therein? 

A.  No,  sir. 

The  Secretary  read  as  follows: 

When  were  they  prepared  and  written? 

A.  Immediately  after  the  conclusion  of  the  triaL 
The  Secretary  read  as  follows: 

Was  it  either  in  whole  or  in  part  before  the  contempt  trial? 

A.  Not  at  all;  no  portion  of  it  was  prepared  or  thought  of  before 
the  trial. 

The  Secretary  read  the  next  question  propounded  by  Mr.  Bacon, 
as  follows: 

Q.  The  commitment  of  Davis  is  on  page  242  and  the  commitment  of  BeldenHs  on 
page  24S,  which  is  more  than  a  page  of  fine  print  Please  state  how  long  it  took  you 
to  prepare  and  write  them. 

A.  I  stated  that  from  twenty  minutes  possibly  to  half  an  hour, 
because  I  am  a  very  rapid  typewriter  myseli. 

Mr.  Bacon.  Mr.  President,  it  is  the  desire  of  Senators  around  me 
that  the  witness  be  requested  to  read  that  commitment  at  the  present 
time.  It  is  on  the  record.  There  are  two  of  the  commitments.  If 
it  is  necessary,  I  will  put  my  request  in  writing;  but  I  address  it  to 
the  Chair,  not  to  the  witness,  in  order  that  the  Chair  may  give  such 
directions  as  are  proper. 

The  Presiding  Officer.  Is  there  a  request  that  the  witness  read  it? 

Mr.  Bacon.  It  is  the  request  of  Senators  around  me.  I  am  content 
that  it  be  read  by  the  Secretary.  I  want  it  read  in  connection  with 
this  testimony. 

The  Presiding  Officer.  If  there  be  no  objection,  the  witness  will 
read. 

Mr.  Bacon.  I  am  perfectly  content  that  the  Secretary  shall  read  it, 
Mr.  President.    I  am  only  yielding  to  the  suggestion  ox  others. 

The  Presiding  Officer.  If  there  be  no  objection,  the  witness  will 
read  the  commitment  on  page  242. 
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The  witness  read  as  follows: 

United  States  of  America,  circuit  court  of  the  United  States,  fifth  circuit,  northern 

district  of  Florida. 

27i«  President  of  the  United  States  to  the  marshal  of  the  OnUed  Stales  for  the  northern  dis- 
trict of  Floridaf  greeting: 

Whereas  at  a  session  of  the  circait  oourt  of  the  United  States  for  the  fifth  circuit 
and  northern  district  of  Florida,  held  at  the  dty  of  Pensacola,  in  said  circuit  and  dis- 
trict, on  the  11th  day  of  November,  A.  D.  1901,  a  rule  to  show  cause  why  he  should 
not  be  punished  for  contempt  of  the  said  court  was  duly  made  and  entered  b^  the 
said  court  against  Ezra  T.  Davis  for  causing  and  procuring,  as  attornev  of  the  circuit 
court  of  Escambia  County,  Fla.,  a  summons  in  ejectment,  wherein  Florida  McGuire 
was  plaintiff  and  the  Hon.  Charles  Swavne  was  defendant^  to  be  issued  from  the  said 
court  and  served  upon  the  said  judge  oi  this  court,  to  recover  the  possession  of  block 
91,  Cheveaux  tract,  in  the  citv  of  Pensacola,  Fla.,  a  tract  of  land  involving  a  contro- 
versy in  ejectment  then  i>enaii)g  in  the  said  circuit  court  of  the  United  States  in  a 
case  wherein  the  said  Florida  McGuire  was  plaintiff  and  the  Pensacola  City  Company 
and  others  were  defendants,  upon  the  grounds: 

1.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  case  of  Florida  McGuire  v.  The 
Pensacola  Citv  Companv  and  others  had  been  submitted  to  the  oourt  on  November 
5,  1901,  and  oenied,  and  after  the  said  judge  had  said  in  open  court  and  in  the  pres- 
ence of  the  said that  the  allegation  of  the  said  petition  that  he  or  some 

member  of  his  familv  were  interested  in  or  owned  propertv  in  said  tract  was  untrue, 
and  had  stated  that  he  had  refused  to  permit  a  member  of  his  family  to  buy  land  in 
said  tract,  because  the  said  suit  by  Florida  McGuire  involving  the  title  to  the  said 
tract,  was  in  litigation  before  him,  the  said  judge. 

2.  That  after  the  said  declaration  of  the  said  judee  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  family  were  the  owners  of  or 
interested  in  any  part  whatever  of  the  said  tract,  and  had  no  reason  to  believe  that 
he  or  they  were  so  interested,  and  knew  or  could  easily  have  known  that  the  said 
block  was  not  in  the  possession  or  control  of  anyone,  but  w^as  entirely  unoccupied. 

3.  That  the  said  suit  was  instituted  against  the  said  judge  on  Saturday  night,  the  9th 
instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of  said  attorneys 
to  postpone  the  trial  of  the  said  cause  of  Florida  McGuire  v.  Pensacola  City  Company 
and  otners  for  a  week  or  more,  and  after  the  said  judge  had  announced  to  the  coun- 
sel aforesaid  that  he  would  call  the  case  for  trial  on  Monday,  November  11, 1901,  and 
would  then  trv  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should 
not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such  showing. 

4.  That  the  said  E.  T.  Davis  was,  before  the  institution  of  the  said  suit  against  the 
said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

Which  charges  were  in  violation  of  the  dignity  and  good  order  of  the  said  court 
and  a  contempt  thereof. 

And  afterwards,  to  wit,  on  the  12th  day  of  November,  A.  D.  1901,  the  said  defend- 
ant havins  been  duly  served  with  an  order  to  show  cause  why  he  should  not  be 
punished  lor  the  allied  contempt  aforesaid,  which  order  was  returnable  at  said 
time,  was  duly  tried  by  the  court  upon  his  answer-and  the  evidence  of  witnesses  on 
the  charges  aforesaid  in  the  said  rule  preferred,  and  a  verdict  of  guilty  was  duly 
rendered  by  the  said  court  against  the  said  defendant,  Elza  T.  Davis. 

And  afterwards,  on  the  same  day,  our  said  court,  by  reason  of  the  verdict  aforesaid 
of  the  said  court,  did  duly  sentence  the  said  Ezra  T.  Davis  to  be  imprisoned  in  the 
county  jail  of  EscAmbia  County,  in  the  State  of  Florida,  for  and  during  the  term  and 
period  of  ten  days  from  the  12th  day  of  November,  A.  D.  1901,  and  further  to  pay  a 
fine  or  penalty  to  the  United  States  Government  of  $100,  and  that  he  stand  com- 
mitted until  the  terms  of  said  sentence  be  complied  with,  or  until  he  be  dischai^^Bd 
y  due  course  of  law. 

The  said  jail  being  the  place  duly  selected  for  the  imprisonment  of  persons  con- 
victed of  offenses  against  the  laws  of  the  United  Slates  in  the  courts  thereof  in  said 
northern  district  of  Florida. 

Now,  therefore,  vou^  the  said  marshal,  are  hereby  commanded  to  convey  to  the 
said  jail  at  Pensacola,  in  the  State  of  Florida,  the  body  of  the  said  Ezra  T.  Davis,  and 
deliver  him  to  the  keeper  thereof. 

And  you,  the  said  Keeper,  in  the  name  of  the  President  of  the  United  States  of 
America,  are  hereby  commanded  to  receive  the  body  of  the  said  Ezra  T.  Davis,  the 
person  aforesaid,  into  your  custody,  and  him,  the  said  EzraT.  Davis,  keep  in  the  said 
jail  of  Escambia  County,  in  the  State  of  Florida,  at  Pensacola,  for  the  full  term  and 
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period  of  ten  dayB,  from  the  12th  day  of  November,  1901,  and  until  the  said  fine  of 
|lOO  be  paid,  or  until  he  be  discharged  by  due  course  of  law. 

Herein  fail  not  at  your  peril.  And  make  due  return  of  what  you  shall  do  in  the 
premises  and  of  this  writ. 

Witness  the  Hon.  Melville  W.  Puller,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  seal  of  this  court,  at  the  city  of  Pensacola,  in  said  district,  this 
12th  day  of  November,  A.  D.  1901. 

[seal.]  F.  W.  Mabsh,  Clerk, 

Mr.  Patterson.  Mr.  President,  I  desire  to  propound  a  question  to 
the  witness. 

Mr.  Bacon.  Mr.  President,  I  will  not  ask  that  the  witness  read  the 
other  commitmeint,  which  is  identical  with  the  one  he  has  read. 

Mr.  Spooner.  Mr.  President,  if  the  Senator  from  Colorado  [Mr. 
Patterson]  will  permit  me  a  moment,  I  understood  the  witness  to  tes- 
tify that  he  prepared  these  commitments  on  the  typewriter,  at  the 
same  time  leaving  a  blank  in  the  names  and  filling  in  after  the  names. 

The  Presiding  Officer.  The  Presiding  Officer  so  understood.  The 
reporter  can  read  the  answer. 

The  Witness.  I  think  I  had  blank  forms  of  that  particular  form, 
and  1  think  I  used  it  in  this  case.     I  am  not  certain,  though,  about  that. 

Mr.  Spooner.  I  wanted  to  verify  the  accuracy  of  my  hearing,  that 
is  all.  I  should  like  the  stenographer  to  read  that  portion  of  the 
answer  of  the  witness  before  the  questions  were  put  to  him  a  second 
time. 

The  Presiding  Officer.  The  reporter  will  read  the  answer  in  which 
the  witness  stated  how  long  it  took  him  to  prepare  the  commitments. 

Mr.  Bacon.  I  recall  the  fact  now,  and  it  is  not  necessary  to  have 
the  reporter  read.  The  witness  said  he  prepared  the  commitments, 
leaving  blanks,  and  inserting  the  names  afterwards. 

The  Presiding  Officer.  Does  the  Senator  from  Wisconsin  wish 
the  answer  read  ? 

Mr.  Spooner.  I  do  not. 

Mr.  Patterson.  I  have  some  questions  to  propound. 

The  Secretary  read  as  follows: 

Q.  Had  yon  ever  prepared  a  commitineDt  for  contempt  before? 

A.  No,  sir. 

The  Secretary  read  as  follows: 

Q.  Did  you  have  any  printed  form  from  which  to  prepare  the  commitment? 

A.  I  had  a  printed  form  which  followed  the  language  used  in  this — 
I  am  not  certain  whether  I  used  it  or  not — all  excepting  the  charging 
clause.    That  is  a  blank  space  which  I  always  till  in. 

Mr.  Taliaferro.  I  should  like  to  propound  a  question  to  the  wit- 
ness. 

The  Presiding  Officer.  The  Senator  from  Florida  propounds  a 
question,  which  will  be  read. 

The  Secretary  read  as  follows: 

Q.  Do  you  hold  any  other  positions  on  the  appointment  of  Judge  Swayne  besides 
clerk  of  the  district  court?  If  so,  state  what  they  are  and  how  long  you  have  held 
them. 

A.  I  am  United  States  commissioner  at  Pensacola  now.  The  posi- 
tion became  vacant  last  summer,  and  I  was  appointed  with  the  consent 
of  the  Attorney-General,  which  is  the  requirement  of  the  law. 

The  Presiding  Officer.  Is  there  anything  further  desired  of  this 
witness  I 
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Mr.  HiGGiNS.  I  have  one  or  two  questions  only.  [To  the  witness.] 
You  said  you  used  a  printed  form.  I  will  ask  you  whether  or  not  it 
is  such  printed  f oim  as  is  used  in  the  ordinary  case  of  the  commit- 
ment of  a  person  convicted  of  a  crime? 

A.  Yes,  sir;  wherever  there  is  a  jail  sentence. 

Q.  Is  it  a  form  that  is  sent  you  by  the  Department  of  Justice  among 
its  printed  matter  or  is  it  one  that  you  have  prepared  yourself  oat  of 
some  form  book? — A.  It  is  a  copy  of  the  form  used  by  the  clerk  in 
New  Orleans.  That  is  where  I  got  it  from.  The  Department  does 
not  furnish  such  forms. 

Reexamined  by  Mr.  Manager  Olmsted: 

Q.  You  have  testified  that  in  making  out  this  commitment  you  used 
a  printed  form? — A.  I  am  not  certain  about  that;  no,  sir. 

Q.  Will  you  kiudly  look  at  page  242  and  tell  me  what  part  of  the 
commitment  is  contained  in  anv  printed  form  that  you  ever  saw  before 
you  made  this  out? — A,  The  nrst  three  or  four  lines  follow  in  a  gen- 
eral way  the  form  with  the  exception  that  in  the  regular  form  tnere 
is  a  space  left  for  the  presentment 

Q.  Just  read  the  part  that  is  in  the  regular  form. — A.  The  venae 
and  then  the  direction: 

The  President  of  the  United  States  to  the  marshal  of  the  United  States  for  the 
northern  district  of  Florida,  greeting. 

That  is  part  of  the  regular  form;  and — 

Whereas  at  a  session  of  the  circuit  court  of  the  United  States  for  the  fifth  dreoit 
and  northern  district  of  Florida,  held  at  the  city  of  Pensacola,  in  said  circoit  and 
district,  on  the  —  day  of ,  A.  D. , 

Down  to  there. 

Q.  That  is  the  end  of  the  printed  form? — A.  Then  beginning  after 
the  paragraph  marked  ^^4." 

And  afterwards,  to  wit,  on  the day  of  — '• — ,  A.  D. ,  the  said  defend- 
ant  

Then  blank. 

Mr.  Manager  Olmsted.  Hold  on.    I  do  not  find  that. 

Mr.  HiGGiNS.  It  is  on  page  243,  about  one-third  way  down. 

A.  In  the  form  there  are  l:)lank  spaces  left  to  fill  in  to  coyer  the  case. 

Q.  (By  Mr.  Manager  Olmsted.)  All  this  long  matter  commencing 
on  page  242,  after  the  figures  '^1901,"  you  composed  yourself? — A. 
Yes,  sir. 

Q.  Did  you  sit  right  down  at  the  typewriter,  without  writing  it  out 
on  paper^  and  then  play  it  off  on  the  machine  as  you  would  a  piano!— 
A.  No,  sir;  I  had  the  rule.  This  is  a  copy  of  the  rule,  or  almost  a 
copy  of  the  rule.     I  took  it  verbatim  from  the  rule. 

Q.  Who  helped  you  in  preparing  that  commitment! — A.  No  one. 

Q.  Who  wrote  out  any  part  of  it? — A.  No  one,  except  myself. 

Q.  Who  told  you  to  prepare  it? — A.  No  one. 

Q.  How  did  you  happen  to  prepare  it? — A.  I  always  prepare  com- 
mitments when  prisoners  are  sentenced,  as  a  matter  of  course,  without 
any  specific  direction.    That  is  part  of  my  duty,  as  I  understand  it 

Mr.  Manager  Olmsted.  That  is  all. 

By  Mr.  Higgins: 

Q.  Looking  at  page  243, 1  will  ask  whether  or  not  in  the  printed 
blank  there  is  included  the  part  which  begins — 

Now,  therefore,  you,  the  said  marshal,  are  hereby  commanded  to  convey. 
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A.  All  of  that  following  the  charging  part,  the  figure  **4^'  in  that 
paragraph  excluded,  beginning  with  the  next  paragraph,  follows  the 
form,  I  think.  I  will  state  that  I  ana  not  sure  that  I  filled  this  par- 
ticular commitment  on  a  form,  but  I  did  have  before  me  the  form  and 
followed  the  form  in  the  phraseology. 

Mr.  HiGGiNS.  That  will  do. 

Mr.  Mallory.  1  could  not  catch  the  answer  of  the  witness,  and 
rather  than  go  to  the  trouble  of  having  it  read  I  will  submit  another 
question. 

The  Presiding  Officer.  The  Senator  from  Florida  propounds  a 
question,  which  will  be  read: 

The  Secretary  read  as  follows: 

Q.  Are  yon  not  court  commissioner  of  the  circuit  court  under  Judge  Swayne? 

A.  There  is  no  such  office  now.  It  was  abolished  some  years  ago. 
The  position  is  that  of  United  States  commissioner,  and  the  appointment 
is  made  by  the  district  judge.  In  cases  where  tne  clerk  is  appointed 
it  must  be  done  with  the  consent  of  the  Attorney-General,  and  that 
method  was  followed  in  my  appointment  last  summer — I  think  it  was. 

The  Secretary  read  as  follows: 

Q.  What  are  the  duties  of  such  commissionei^ 

A.  A  conmaitting  magistrate  in  criminal  charges  only. 

The  Presiding  Officer.  Is  there  anything  nirther  wanted  of  this 
witness?  If  not,  he  will  be  excused.  Are  there  further  witnesses  on 
the  part  of  the  respondent? 

Mr.  HiGGiNS.  Just  one,  Mr.  President.    Call  Mr.  Henry  G.  Swayne. 

Henry  G.  Swayne,  sworn  and  examined. 
By  Mr.  Higgins: 

Q.  Where  is  your  residence? — A.  Philadelphia,  at  the  present  time. 

Q.  What  is  your  occupation? — ^A.  Attorney  at  law. 

Q.  How  long  have  you  been  a  member  of  the  bar? — A.  Since  the 
fall  of  1898. 

Q.  Do  you  recall  the  time  of  the  passage  of  the  act  of  Congress  cur- 
tailing the  northern  district  of  Florida? — A.  Yes,  sir. 

Q.  July,  1894  ?  Where  were  your  father  and  family  residing  at  that 
time? — A.  St.  Augustine,  Fla. 

Q.  You  were  not  there  that  year? — A.  I  was  there  at  that  time ;  that 
summer. 

Q.  State  what  you  know  as  to  any  facts  or  acts  of  Judge  Swayne 
with  reference  to  making  his  residence  at  Pensacola. 

Mr.  Manager  Perkins.  We  must  object  to  the  form  of  the  question. 
I  do  not  object  to  counsel  asking  him  what  he  did,  or  to  asking  some- 
tiling  specific. 

Mr.  Higgins.  I  do  not  want  to  lead  the  witness.  I  am  asking  in  the 
widest  way. 

Mr.  Manager  Perkins.  It  is  so  wide  that  heaven  knows  what  the 
witness  will  answer,  whether  his  answer  will  be  relevant  or  irrelevant. 

Mr.  Higgins.  I  will  limit  it  as  to  making  a  residence  at  Pensacola, 
or  making  a  residence  anywhere. 

A.  Immediately  after  the  passage  of  the  act,  or  within  a  few  days 
thereafter,  he  left  the  home  in  St.  Augustine  and  went  to  Pensacola, 
declaring  that  he  was 

Mr.  Manager  Perkins.  That  comes  from  not  asking  questions. 

Mr.  Higgins.  He  did  not  state  what  the  declaration  was. 
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Mr.  Manager  Perkins.  I  do  not  object  to  his  stating  what  Judge 
Swayne  did. 

Mr.  HiGGiNS.  I  offer  to  prove  by  this  witness  what  the  judge  declared 
at  the  time;  and  1  should  like  to  know  if  the  manager  objects. 

Mr.  Manager  Perkins.  We  object.    That  is  easfly  answered. 

Mr.  HiooiNS.  The  sense  of  the  Senate  has  been  taken  on  that  ques- 
tion this  morning,  and  1  suppose  we  can  not  go  into  it. 

The  Presiding  Officer.  The  Presiding  Officer  understands  that 
counsel  propose  to  prove  the  declaration  of  Judge  Swayne  made  at 
the  time  when  he  left  his  home  in  St.  Augustine  as  to  where  he  was 
going  to  make  his  home. 

Mr.  Hiooms.  Yes,  sir;  that  is  the  offer. 

Mr.  Manager  Perkins.  And  it  is  objected  to.  It  is  the  same  ques- 
tion we  had  up  this  morning. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  that  may  be 
done.  If  any  Senator  desires,  he  will  submit  the  question  to  the 
Senate. 

Mr.  Manager  Perkins.  I  suggest  that  as  I  understood  the  ruling 
this  morning  on  a  similar  question  asked  a  gentleman  from  Philadelphia 
as  to  what  Judge  Swayne  nad  stated  in  reference  to  his  intention 

The  Presiding  Officer.  This  is  a  declaration  made  at  the  time  he 
left  his  home  in  St.  Augustine  as  to  where  he  intended  to  take  up  his 
home  on  leaving  the  St.  Augustine  home. 

Mr.  Manager  Perkins.  But  it  is  his  own  declai*ation.  It  is  proving 
his  intention  by  his  own  declaration,  repeated  by  another  witness.  I 
think  it  is  exactly  the  point  that  was  made  this  morning. 

The  Presiding  Officer.  If  any  Senator  desires,  the  Presiding  Offi- 
cer will  submit  the  question  to  the  Senate.  [A  pause.]  The  Presiding 
Officer  thinks  it  part  of  the  res  gestte. 

Mr.  HiGGms  (to  the  reporter).  Please  read  the  question  to  the 
witness. 

The  reporter  read  as  follows: 

Q.  State  what  you  know  as  to  any  facts  or  acts  of  Judge  Swayne  with  reference  to 
making  his  residence  at  Pensacola. 

Mr.  Manager  Perkins.  I  dislike  to  be  technical,  but  the  question  is 
in  such  form  that  I  can  not  anticipate  what  is  to  come.  Do  I  under- 
stand that  the  witness  went  with  Judge  Swayne  to  Pensacola? 

Mr.  HiGGiNS.  The  witness  is  now  undertaking,  under  the  decision 
of  the  President  of  the  Senate,  to  state  what  Judge  Swayne  declaimed 
when  he  left  St.  Augustine. 

Mr.  Manager  Perkins.  Not  at  all. 

The  Witness.  That  is  it. 

Mr.  Manager  Perkins.  He  is  undertaking  to  say  that  Judge  Swayne 
went  to  Pensacola 

The  Presiding  Officer.  Will  the  reporter  read  the  question  again  ? 

The  reporter  read  as  follows: 

Q.  State  what  you  know  as  to  any  facta  or  acts  of  Judge  Swaye  with  reference  to 
making  his  residence  at  Pensacola. 

The  Presiding  Officer.  Change  the  form  of  the  question  so  as  to 
read  ''with  reference  to  changing  his  residence  from  St.  Augustine." 

Q.  (By  Mr.  Higgins.)  With  reference  to  changing  his  residence 
from  St.  Augustine. 

Mr.  Manager  Perkins.  Do  I  understand  the  President  to  rule  that 
the  witness  may  state  that  Judge  Swa^'^ne  went  to  Pensacola  because 
he  told  him  he  went  there  i    It  would  be  hearsay  evidence. 
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The  Presiding  OmoEK.  The  Presiding  Officer  understands  that 
the  witness  is  about  to  testify  to  a  statement  made  by  Judge  Swayne 
at  the  time  he  was  giving  up  his  home  in  St.  Augustine;  and  that,  the 
Presiding  Officer  tmnks,  the  witness  may  state. 

Mr.  ICggins.  Please  proceed. 

A.  The  statement  in  full  which  was  made  by  Judge  Swayne  at  the 
time^  as  1  recollect  it,  was  that  the  bill  dividing  the  district  or  redis- 
tricting  the  State,  whichever  it  was,  had  just  passed  Congress  and  been 
signed  by  the  President,  and  that  he  woula  be  compelled  to  make 
his  residence  within  the  boundaries  of  his  district,  and  that  he  was 
going  to  go  to  Pensacola;  and  with  that  declaration  he  left  St.  Augus- 
tine that  summer  in  the  month  of  July.  I  was  there,  having  gone 
down  after  my  collegiate  year  was  over,  from  Philadelphia,  and  I, 
with  the  other  members  of  the  family 

Mr.  Manager  Perkins.  Do  you  seek  to 

A.  Went  north  at  a  later  date.  Judge  Swayne  coming  from  Pensa- 
cola for  his  summer  vacation. 

Q.  (By  Mr.  Higgins.)  You  then,  I  understand,  went  north  with  the 
rest  of  the  family.  Did  that  include  your  mother? — A.  My  mother, 
my  sister,  and  my  brother. 

Q.  Where  did  you  go? — A.  We  went  to  Guyencourt,  Del. 

Q.  That  is  the  residence  of  your  grandmother? — A.  Of  my  grand- 
mother. 

Q.  Did  I  understand  you  to  say  that  Judge  Swayne  came  there  from 
Pensacola? — A.  Within  a  week  or  ten  days;  yes,  sir. 

Q.  Mr.  Swayne,  of  course  you  are  familiar  with  all  the  movements 
of  vour  father's  family? — A.  I  am.  I  was  in  correspondence  contin- 
ually ever  since  I  left  home  in  1891  to  go  to  college.  I  have  refreshed 
my  memory  from  old  letters  which  I  have  in  my  possession. 

Q.  Did  you  or  not  have  an  intimate  and  familiar  family  knowledge 
of  the  whereabouts  all  the  time  of  your  mother  and  father  and  brother 
and  sister? — A.  Continuously;  yes,  sir. 

Q.  Will  you  please  state  how  long  your  mother,  brother,  and  sister 
remained  as  residents  at  St.  Augustine? 

Mr,  Manager  Perkins.  I  object  to  the  form  of  the  question,  because 
it  asks  him  how  long  they  were  residents.  Ask  how  long -they 
remained. 

Mr.  Higgins.  Very  well.  [To  the  witness.]  How  long  did  they 
remain  there? — A.  During  the  winter  time  and  fall  and  spring  of  the 
year  they  spent  their  time  in  St.  Augustine,  with  the  exception  of  cer- 
tain visits  made  elsewhere,  until  the  summer  of  1896. 

Q.  (By  Mr.  Higgins.)  Until  the  summer  of  1896?— A.  Yes,  sir. 

Q.  Did  thev  continue  their  occupancy  of  any  residence,  any  house 
there,  after  tnat? — A.  Not  after  that. 

Q.  That  terminated  it? — A.  That  terminated  their  occupancy  of  any 
residence  in  St.  Augustine  or  any  house  there. 

Q.  Where  did  they  stay,  live,  abide  after  that,  up  to  the  time  it  has 
been  testified  here  that  they  went  to  Europe? — A.  Up  to  the  summer 
of  1898.  The  winter  of  1896  and  1897  they  were  part  of  the  time  in 
New  Orleans,  part  of  the  time  in  Chester  County,  Pa.,  visiting  some 
relatives,  part  of  the  time,  in  the  fall  of  the  year,  at  Guyencourt,  Del., 
and  part  of  the  time  in  Philadelphia,  Pa.  I  think  they  were  also  in 
New  York  that  same  year;  in  the  spring  of  the  year.  That  brings 
them  to  the  summer  of  1897? 
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Q.  Yes. — A.  The  summer  of  1897  was  spent  as  usual,  a  portion  of 
it  at  Guyencourt,  and  in  the  fall  of  1897  they  went  South.  I  believe 
and  understand,  especially,  I  mean  from  letters  received  from  them. 
I  learned  they  were  in  New  Orleans.  The^  were  there  at  the  time  of 
the  Mardi  Gras,  and  spent  most  of  the  winter  there.  In  the  early 
summer  of  1898  they  came  North. 

Q.  I  will  interrupt  you  at  this  point  to  ask  whether  or  not  at  the 
time  they  were  at  New  Orleans  Judge  Swayne  was  holding  court 
there? — A.  It  was;  yes,  sir.  He  was  sitting  on  the  circuit  court  of 
appeals  in  New  Orleans  nearly  all  of  one  winter,  1  believe,  and  he  was 
albo  holding  circuit  or  district  court  there  at  another  time.  Whether 
it  was  that  same  winter  or  not  I  do  not  know. 

Q.  Now,  go  on  with  your  statement  after  that  as  to  where  the  family 
were. — A.  fii  ttxe  summer  of  1898  I  graduated  from  the  law  school  of 
the  University  of  Pennsylvania,  in  June,  about  the  9th  of  June,  I 
believe.  They  arrived  in  Philadelphia  from  the  South  a  day  or  two 
before  that,  and  attended  the  graduation  exercises.  In  July  of  that 
year  the  whole  family,  including  Judge  Swayne  and  myself,  sailed  for 
Eurppe,  and  after  traveling  around  for  a  considerable  extent  Judge 
Swayne  and  I  left  my  mother  and  brother  and  sister  in  Dresden,  Ger- 
many, and  on  the  1st  of  September  started  our  journey  homeward, 
reacnin^  New  York  the  latter  part  of  September.  Judge  Swayne 
came  with  me  to  Philadelphia.  I  think  he  visited  Guyencourt  for  a 
dav  or  two,  and  then  went  to  Florida. 

He  was  at  vai'ious  times  that  year,  previous  thereto  and  subsequent 
thereto,  after  beginning,  I  think,  with  the  fall  of  1895,  holding  court 
at  Waco,  Dallas,  Tyler,  New  Orleans,  Birmingham,  Huntsville.  in  the 
States  of  Louisiana,  Texas,  and  Alabama.  He  went  to  Florida  snortly , 
within  a  few  days^  after  our  return  from  Europe,  and  was  there  and 
at  other  places  holding  court,  which  information  I  may  say  I  gather 
from  my  correspondence,  until  the  summer  of  1899.  He  came  north 
in  June,  1899,  for  his  usual  summer  vacation,  and  he  and  I  met  the 
other  members  of  our  family — mother,  brother,  and  sister — in  Phila- 
delphia in  July  of  that  year. 

Q.  On  their  return  from  Europe? — A.  On  their  return  from 
Europe.  As  nearly  as  I  can  recollect,  the  major  portion  of  that  sum- 
mer was  spent  at  Guyencourt,  Del. ,  until  September.  In  that  month — 
it  may  have  been  the  early  part  of  October — Judge  Swayne  went  to 
Huntsville,  Ala.,  to  hold  court  and  returned  to  Philadelphia  on  the  4th 
or  5th  of  November  of  that  year,  1899,  to  attend  my  wedding,  which 
took  place  upon  the  9th  of  November. 

Upon  the  10th  of  November  my  wife  and  I  started  for  Cuba  and 
Judge  Swayne  accompanied  us  as  far  as  Jacksonville,  leaving  us  there, 
taking  the  train.     I  saw  him  get  on  the  train  which  runs  to  Pensacola. 

Subsequently  in  Cuba  I  received  letters  from  him  at  Pensacola  dur- 
ing that  winter.  In  the  spring  of  1900,  or  early  summer  of  1900,  I 
returned  from  Cuba,  and  my  wife  and  I  took  up  our  residence  tem- 
porarily at  Guyencourt.  Judge  Swayne  visited  there  that  summer, 
as  he  had  done  previously,  and  also  members  of  the  family. 

I  believe  I  neglected  to  state  where  the  membera  of  the  family 
were  after  they  came  back  from  Europe. 

Mr.  HiGGENS.  I  was  going  to  ask  you  that  question. 

A.  They  came  back  in  July,  1899,  and  at  the  time  of  my  marriage  I 
was  living  in  a  house  in  Wilmington,  on  Market  street,  No.  1223,  and 
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my  mother  and  brother  and  sister  occupied  that  house  during  a  portion 
of  that  winter.  A  portion  of  the  winter  they  spent,  I  believe,  m  New 
Orleans,  at  the  time  of  the  Mardi  Gras.  Also,  if  my  recollection  serves 
me,  my  mother  visited  Judge  Swayne  in  Texas,  at  Dallas  and  at  Tyler, 
in  1897,  the  winter  of  1897,  for  a  while.  I  know  I  visited  Judge  Swayne 
there  in  the  summer  of  1896. 

Q.  (By  Mr.  Higgiks.)  Where! — A.  Dallas,  Tex.  He  was  holding 
court  at  that  point  at  the  time.  It  was  mv  custom,  when  college  was 
over,  to  go  South  for  possiblv  a  month.  I  also  went  South  frequently 
at  Christmas  time,  just  for  the  holidays. 

Q.  Did  you  visit  him  after  1896 — ^1  will  confine  your  attention  in 
the  firat  instance  to  the  ensuing  year — at  any  place? — A.  I  visited  him 
at  Fensacola. 

Q.  At  what  time? — A.  In  the  summer  time,  in  the  month  of  June. 

Q.  What  year? — A.  If  my  recollection  serves  me,  it  was  1895. 

Q.  I  am  asking  after  1896.  You  visited  him  there,  you  say,  in 
1895?— A.  I  visited  him  there  after  1896 ;  in  the  spring  of  1899. 

Q.  Were  you  there  in  1896  at  all? — A.  I  was  in  Fensacola  in  1896; 
yes,  sir. 

Q.  For  how  long? — A.  For  a  few  days. 

Q.  Where  did  you  stay? — A.  I  stayed  at  Mrs.  North rup's. 

Q,  Where  was  Judge  Swayne  staying? — A.  At  Mrs.  rlorthrup's. 

Q.  Was  any  one  of  your  family  besides  yourself  there? — A.  Not  at 
that  time. 

Q.  At  any  time? — A.  In  April  of  that  vear  my  sister  visited  him, 
and  I  fortunately  ran  across  the  letter  in  which  he  announced  that  fact 
when  writing  to  me. 

Q.  What  IS  the  date  of  that  letter? — A.  The  fourth  month,  the  17th 
day;  Fensacola,  Fla. 

Mr.  Manager  Febkins.  You  do  not  offer  the  letter? 

Mr.  HiGGiNS.  It  contains  other  matters. 

Mr.  Manager  Ferkins.  You  do  not  offer  the  letter  in  evidence? 

Mr.  HiGGiNs.  To  refresh  the  witness's  recollection. 

Mr.  Manager  Ferkins.  He  has  given  that. 

The  Witness.  In  that  letter-   - 

The  Fresidino  Officer.  The  Fresiding  Officer  does  not  think  the 
letter  of  the  witness's  sister 

The  Witness.  It  is  the  letter  of  Judge  Swayne  to  me,  from  Fensa- 
cola. 

Q.  (By  Mr.  Higgins.)  Refreshing  your  recollection  by  that  letter, 
will  you  state  whether  or  not  she  was  visiting  .'him  at  that  time? — A. 
She  was  visiting  him  at  that  time,  at  Captam  Northrup's  house.  I 
may  state  further  that  when  I  was  visiting  there — I  think  it  was  in 
1896 — either  Mrs.  Northrup  or  her  husband  said  to  me 

Mr.  Manager  Ferkins.  You  do  not  offer  that?  You  do  not  seek  to 
give 

The  Fresiding  Officer.  What  Mr.  Northrup  said  can  hardly  be 
evidence. 

Mr.  Higgins.  Only  to  this  extent:  He  was  particularly  interrogated, 
and  so  was  Mrs.  Northrup,  as  to  whether  or  not  any  room  in  his  house 
was  called  Judge  Swayne^s  room.  They  said  it  was  not.  That  is  sub- 
ject to  be  otherwise  proved. 

Mr.  Manager  Ferkins.  Then  you  piust  lay  a  foundation  to  contra- 
dict. My  fnend  knows  if  he  is  going  to  contradict  a  witness  he  must 
pall  the  witness'  attention  to  the  point,  and  that  he  (tid  not  do. 
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Mr.  HiGGiNS.  No;  I  did  not. 

Mr.  Manager  Perkins.  Ue  certainly  did  not. 

Mr.  HiGGiNS.  That  is  true.  [To  the  witness.]  You  may  omit  any 
statement  of  that,  Mr.  Swayne.  Now,  in  the  year  1897,  before  you 
went  to  Europe,  were  you  or  not  visiting  Judge  Swayne  in  Florida; 
and  if  so,  where? 

The  Witness.  You  mean  in  1898? 

Mr.  Higgins.  No;  you  went  to  Europe  in  1899. 

The  Witness.  We  went  to  Europe  in  1898. 

Mr.  Higgins.  I  mean  in  1897. 

The  Witness.  In  1897? 

Mr.  Higgins.  Yes,  sir. 

A.  I  visited  him  in  1897,  at  Pensacola,  at  Christmas  time,  for  a 
week  or  ten  days. 

Q.  Where  was  he  staying  then? — A.  If  my  recollection  serves  me, 
he  was  staying  at  the  Escambia  Hotel. 

Q.  Were  any  other  members  of  the  family  there  with  you? — ^A. 
That  I  can  not  say. 

Q.  Do  you  know  of  your  mother  or  sister  or  younger  brother  being 
there  during  the  times  you  have  spoken  of? — A.  Once;  yes,  sir. 

Q.  When? — A.  That  I  can  not  place.  I  have  nothing  to  refresh 
my  recollection  as  to  which  time  it  was. 

Q.  Do  you  know  of  any  of  them  visiting  him  while  he  was  holding 
court  at  iJew  Orleans  or  m  Texas  or  Alabama? — A,  I  do. 

Q.  State  what. — A.  My  mother  and  my  sister  at  different  times  had 
visited  him  when  holding  court  at  other  points,  and  I  have  already 
stated  that  in  the  winter  of  1897  and  1898  they  visited  him  in  New 
Orleans,  or  were  with  him  in  New  Orleans,  nearly  all  the  winter. 

I  will  correct  a  statement  just  made.  I  said  I  spent  Christmas  with 
him  in  Pensacola  in  1897.  It  was  not  at  Christmas  time.  If  my  recol- 
lection serves  me  right,  it  was  Thanksgiving.  I  am  not  positive  about 
that.  I  may  be  mistaken.  I  may  be  mistaken  as  to  tne  particular 
year. 

Q.  You  were  speaking  of  a  time  when,  as  I  understood  it,  the  family 
were  staying  in  Wilmington  and  you  were  not  there  yourself.  For 
what  reason  were  you  not  there? — A.  I  was  away  on  my  wedding  trip. 
I  went  to  Cuba  in  November,  1899,  on  my  wedding  trip,  starting  the 
10th  of  November. 

Q.  Were  you  delayed  there  for  any  cause? — ^A.  My  wife  and  I  had 
yellow  fever  and  were  hauled  off  to  the  hospital,  and  we  were  advised 
when  we  were  through  with  the  yellow  fever  that  it  would  be  danger- 
ous to  return  to  a  cold  climate,  for  fear  of  taking  pneumonia.  So  we 
stayed  in  Cuba  until  the  weather  got  warm  in  this  part  of  the  country. 

Q.  What  year  was  that? — A.  It  was  in  1899  and  the  spring  of  1900. 

Q.  Where  were  your  mother  and  sister  during  that  year? — A.  The 
greater  portion  of  tne  winter,  I  believe,  they  spen^I  know  they  spent — 
at  my  house  in  Wilmington.  My  brother  was  at  his  first  year  in  col- 
lege that  year. 

Q.  What  college? — A.  The  University  of  Pennsylvania,  Philadel- 
phia. 

Q.  Did  you  graduate  there  ? — A.  In  the  academic  department  in  1895 
and  the  law  department  in  1898. 

Q.  Will  you  state  whether  or  not  at  any  time  during  this  period 
your  brother  was  stricken  with  disease? — A.  Yes,  sir. 
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Q.  When,  and  what? — A.  First  he  had  an  attack  of  blood  poisoning, 
followed  by  nervous  prostration,  and  he  was  seriously  ill  for  a  con- 
siderable time. 

Q.  At  what  time  of  the  year  was  it? — A.  That  was  just  before  what 
was  called  the  February  examination. 

Q.  In  what  year? — A.  I  will  not  be  sure  what  year.  I  think  it  was 
1901. 

Q.  Do  you  know  what  year  your  father  and  family  went  into  the 
occupation  of  the  Simmons  house? — A.  I  will  have  to  think  a  minute. 

Q.  Ifvou  can  not  say  directly A.  I  can  not  say  definitely  what  year. 

The  Presiding  Officer.  Is  there  any  question  about  that? 

Mr.  Manager  Palmer.  No,  sir. 

The  Witness.  I  know  I  visited  there  at  various  times  after  they  did 
occupy  the  Simmons  cottage. 

Q.  (By  Mr.  Higgins.)  You  did? — A.  Yes,  sir. 

Q.  Was  anyone  with  you?— A.  My  wife  was  with  me  after  1899. 

Q.  That  was  the  year  of  your  marriage? — A.  Yes,  sir;  that  was  the 
year  of  my  marriage. 

Q.  Now,  one  other  question  only.  Since  July.  1904,  please  state 
whether  or  not  your  father,  Judge  owayne,  has  or  nas  not  been  under 
medical  attendance. — A.  Continuously;  yes,  sir. 

Q.  Where? — A.  A  part  of  the  time  at  the  University  of  Pennsyl- 
vania Hospital,  in  Philadelphia;  a  portion  of  the  time  at  Milton  Jack- 
son's resiaence,  in  Philadelphia,  where  he  was  very  ill,  not  expected 
to  live,  and  continuously  under  the  care  of  Dr.  Edward  Martin,  a 
noted  physician  of  Philadelphia,  who  had  been  treating  him,  to  my 
knowledge,  once  or  twice  a  week  all  of  that  time. 

Q.  Mr.  Swayne,  was  he  a  part  of  that  time  at  your  house  in  Wil- 
mington, before  you  moved  to  Philadelphia? — A.  He  was;  yes,  sir. 
He  was  there,  and  would  go  to  Philadelphia  for  treatment  regularly. 

Q.  In  what  month  was  he  at  the  hospital  in  the  year  1904,  this  last 
year? — A.  I  believe  it  was  the  month  of  SeptemlJer  or  October,  for 
three  weeks.  Immediately  following  that  he  was  confined  to  his  bed 
at  Milton  Jackson's,  he  having  left  the  hospital. 

The  Presiding  Officer.  The  Presiding  Officer  does  not  see  how 
this  is  important,  as  the  witness  has  testified  that  the  respondent  had 
been  continually  under  medical  treatment  since  a  certain  date. 

Q.  (By  Mr.  Higgins.)  I  want  to  lay  the  ground  for  one  other 
question,  and  that  is  whether  or  not,  at  the  time  just  before  his  coming 
out  of  the  hospital,  his  condition  was  not  a  critical  one  as  to  his  sur- 
viving or  not? 

The  Witness.  Yes,  sir;  very  critical. 

Q.  Since  the  renewal  of  the  examination  before  the  House  Judiciary 
Committee  in  these  impeachment  proceedings  and  the  preparcttion  of 
this  trial,  was  or  was  not  Judge  Swayne  staying  at  your  house? — A. 
He  was;  all  the  time. 

Q.  Until  you  moved  to  Philadelphia? — A.  All  the  time  before. 

Q.  And  his  presence  has  been  there  on  that  account? — A.  Yes,  sir. 

Mr.  Higgins  (to  Mr.  Manager  Perkins).    Cross-examine. 

Cross-examined  by  Mr.  Manager  Perkins: 

Q.  Only  a  question  or  two.     I  understood  yuu  to  say  that  your 

mother  and  sister  at  certain  times A.  My  mother,  sister,  and 

brother. 

8.  Doc.  194,  58-3 33 
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Q.  Very  well.  Your  mother,  sister,  and  brother  at  certain  times 
visited  Judge  Swa^me  when  he  was  holding  court  in  Pensacola? — A. 
Yes,  sir. 

Q.  And  that  they  visited  Judge  Swayne  when  he  was  holding  court 
at  New  Orleans? — A.  Yes,  sir. 

Q.  And  at  various  other  places? — A.  Yes,  sir. 

Mr.  Manager  Perkins.  1  guess  that  is  all. 

Reexamined  by  Mr.  Higoins: 

Q,  Did  you  say  while  he  was  holding  court  at  Pensacola? — A.  At 
various  times  at  Pensacola,  I  intended  to  state.  Whether  he  was  hold- 
ing court  there  or  not  I  did  not  know  nor  do  I  know.  He  may  have 
been  holding  court,  and  court  may  not  have  been  in  session,  f  know 
that  he  was  there.  I  know  that  times  when  I  was  visiting  there  some- 
times he  was  not  holding  court.  I  know  that  he  went  on  little  excur- 
sion trips  with  me  in  the  country,  hunting,  and  on  the  bay,  sailing, 
at  times  when  court  was  not  in  session. 

Mr.  HiGGiNS.  That  will  do,  sir. 

Reexamined  bj'^  Mr.  Manager  Perkins: 

Q.  Were  you  ever  there  more  than  a  week  or  ten  days  prior  to 
1900  at  one  time?— A.  Prior  to  1900? 
Q.  Yes. — A.  Not  that  I  recollect,  sir. 
Mr.  Manager  Perkins.     That  is  all. 
Mr.  Thurston.  I  call  Mr.  McGourin  on  one  point. 

Thomas  F.  McGourin  recalled. 

By  Mr.  Thurston: 

Q.  You  have  already  testified  that  you  are  United  States  marshal 
and  have  been  for  some  years? — A.  Yes,  sir. 

Q.  Does  the  Department  of  Justice  send  to  you,  as  United  States 
marshal,  blanks  upon  which  judges'  certificates  are  to  be  made  to  secure 
their  pay  for  travel  and  attendance? — A.  When  out  of  their  district? 

Q.   when  out  of  their  district. — A.  Yes,  sir. 

Q.  (Handing  paper  to  witness.)  I  will  ask  you  if  that  is  the  form 
that  the  Department  of  Justice  sends  to  you  for  that  purpose? — A. 
(Examining.)    That  is  the  form. 

Mr.  Thurston.  We  offer  that  in  evidence. 

Mr.  Manager  Palmer.  We  have  no  objection  to  that. 

The  Presiding  Officer.  It  may  be  put  in  the  record  without 
reading. 

The  paper  referred  to  is  as  follows: 

United  States  of  America, district  of ,  ss: 

I, ,  district  jud^e  of  the  United  States  for  the  district  of , 

do  hereby  certify  that  I  was  directed  to  and  heid  court  at  the  city  of ,  in  the 

district  oi , days,  commencing  on  the  —  day  of ,  18^;  also 

that  the  time  enraged  in  holding  Wd  court  and  in  going  to  and  returning  from  the 

same  was days,  and  that  my  reasonable  expenses  for  travel  and  attendance 

amounted  to  the  sum  of dollars  and  — ^—  cents,  which  sum  is  justly  due  nie 

for  such  attendance  and  travel. 


Received  of ,  United  States  marshal  for  the district  of 

the  sum  of dollars  and cents,  in  full  of  the  above  account. 

$ ^.3  


189-, 
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Mr.  Thurston.  That  is  all. 

Mr.  HiGGiNS.  That  is  all,  Mr.  McGourin. 

Mr.  Thurston.  Mr.  President,  we  are  unable  to  agree  as  to  what  the 
certificates  show  as  to  the  number  of  days  that  Judge  Swavne  held 
court  in  the  various  districts  from  time  to  time.  I,  therefore,  am 
compelled  to  offer  these  certificates  [producing  papers]  from  the  clerks 
of  the  various  courts,  and  1  would  be  more  than  willing  to  have  the 
Secretary  or  some  disinterested  party  make  the  computation  from 
them  and  let  that  computation  be  put  in  the  record  instead  of  the 
certificates. 

Mr.  Manager  Palmer.  That  is  all  right.  I  have  no  objection  to 
that.  The  objection  to  the  certificates  is  that  they  are  duplicated;  that 
is  to  say,  the  certificates  of  the  circuit  court  clerk  and  the  certificates 
of  the  district  court  clerk  are  for  the  same  time,  and  they  make  up  an 
aggregate  of  eight  hundred  odd  days,  when  in  point  of  fact  they  are 
less  than  that.  1  have  gone  over  these  certificates  and  made  a  record 
of  what  they  contain,  and  I  have  no  objection  whatever  to  some  dis- 
interested party  going  over  them  and  asceilaining  the  number  of  days 
that  Judge  Swayne  held  court  out  of  his  district,  and  the  number  of 
davs  he  held  court  in  the  district  as  ascertained  by  the  certificates. 
Oi  course  you  must  count  the  same  days  in  both  tKe  circuit  and  dis- 
trict court  when  they  are  one  and  the  same. 

The  Presiding  Officer.  The  Presiding  Officer  does  not  know  who 
can  make  the  computation  or  how  it  can  be  made  except  by  counsel 
themselves  or  the  managers. 

Mr.  Manager  Palmer.  So  far  as  we  are  concerned,  we  will  consent 
that  the  Presiding  Officer  shall  appoint  somebody  who  shall  make  the 
computation. 

The  Presiding  Officer.  The  Presiding  Officer  has  no  such  power. 

Mr.  Manager  Perkins.  I  suggest  that  it  is  unnecessary  to  print  the 
certificates  by  which  the  judge  authorized  Judge  Swaj^ne  to  hold  court. 
We  raised  no  question  about  that.  The  certificates  as  to  the  amount 
of  time  employed  are  very  shoil,  and  it  will  appear  upon  an  examina- 
tion how  many  days  are  duplicated. 

Mr.  Thurston.  On  that  statement  of  the  honorable  manager,  then, 
I  will  ask  that  only  so  much  of  these  statements  as  cover  the  days  and 
dates  when  Judge  Swayne  was  holding  court  be  put  in  the  record. 

Mr.  Manager  Perkins.  Very  well. 

Mr.  Manager  Palmer.  And  not  the  certificates  of  the  judges  author- 
izing him  to  hold  court. 

Mr.  Manager  Perkins.  Take  out  all  the  certificates  authorizing  hold- 
ing courts. 

Mr.  Thurston.  Mr.  President 

The  Presiding  Officer.  One  moment.  The  Presiding  Officer  is  at 
a  loss  to  understand  how  the  reporter  or  the  Secretary  can  make  this 
coinputation  of  days  about  whicn  manager  and  counsel  disagree. 

Mr.  Thurston.  We  are  not  asking  that  now,  Mr.  President 

Mr.  Manager  Perkins.  Put  in  the  certificates  themselves  as  to  the 
days. 

Mr.  Thurston.  So  much  of  each  certificate  as  shows  the  days  and 
the  places. 

The  Presiding  Officer.  Will  the  managers  and  counsel  instruct 
the  reporter  as  to  how  much  shall  appear  in  the  record,  and  if  more 
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than  one  certificjate,  specify  what  portion  of  the  certificate  it  is  desired 
shall  be  put  in  the  record? 

Mr.  Thurston.  Then,  Mr.  President,  there  is  very  little  to  these 
certificates  except  the  dates,  and  we  will  offer  them  here  and  let  them 
allgo  in. 

Tne  Presiding  Officer.  Is  it  desired  that  the  entire  certificate 
shall  be  printed  in  the  record? 

Mr.  Thurston.  In  the  record. 

The  certificates  referred  to  are  as  follows: 

In  the  circuit  court  of  the  United  States  for  the  northern  district  of  Texas. 

I,  J.  H.  Finks,  clerk  of  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Texas,  do  hereby  certify  that  the  records  of  the  United  States  circuit 
court  for  the  northern  district  of  Texas,  at  Fort  Worth,  Tex.,  show  that  the  Hon. 
Charles  Swayne,  United  States  district  judge  for  the  northern  district  of  Florida, 
held  court  at  Fort  Worth  (by  designation  of  the  Hon.  A.  P.  McCJormick,  United 
States  circuit  judge)  on  each  of  the  following  days,  viz,  1897,  March  1, 2, 3, 4, 5,  6, 8, 
9,  10,  11,  12,  13,  the  same  being  the  March  term,  1897,  of  said  circuit  court. 

In  testimony  whereof  witness  my  hand  officially  and  the  seal  of  said  circuit  court, 
at  Fort  Worth,  Tex.,  this  the  6th  day  of  February,  A.  D.  1905. 

[seal.]  J.  H.  Finks,  Cl^k  of  said  Courts 

By  J.  B.  Finks,  Deputy. 


Exhibit  A. 

Unitbd  States  op  America, 

Fifth  Judicial  Circuit: 

Whereas  it  appears  by  the  certificate  of  J.  H.  Finks,  esq.,  clerk  of  the  circuit  and 
district  courts  of  the  United  States  in  and  for  the  northern  district  of  Texas,  that  the 
Hon.  John  B.  Rector,  United  States  district  judge  for  said  district,  is  prevented  by 
physical  disability  from  holding  the  stated  terms  of  said  courts  at  Waco,  Tex.,  to  con- 
vene on  November  18,  1895;  and 

Whereas  in  my  judgment  the  public  interests  require  the  designation  and  appoint- 
ment of  the  judge  of  some  other  district  in  the  fifth  circuit  to  hold  said  terms  of  court 
and  to  discharge  all  the  judicial  duties  of  the  judge  of  said  district  pertaining  thereto: 

Now,  therefore,  I,  Don  A.  Pardee,  circuit  iudge  of  the  fifth  judicial  circuit,  do 
hereby  designate  and  appoint  the  Hon.  Charles  Swayne,  judge  of  the  northern  dis- 
trict of  Flonda,  to  hold  the  said  terms  of  the  circuit  and  district  courts  at  Waco,  Tex., 
in  said  northern  district,  and  to  discharge  all  the  judicial  duties  pertaining  thereto, 
pending  the  disability  of  the  said  John  D.  Rector,  district  judge  of  said  district  as 
aforesaid. 

Witness  my  hand  this  16th  day  of  November,  1895. 

(Signed)  Don  A.  Pardee,  Circuit  Judge. 

The  United  States  of  America, 

Wegtem  District  of  Texas: 

I,  D.  H.  Hart,  clerk  of  the  circuit  and  district  courts  of  the  United  States  for  the  west- 
em  district  of  Texas,  do  hereby  certify  tliat  the  above  and  foregoing  is  a  true  and  cor- 
rect copy  of  the  order  of  Hon.  Don  A.  Pardee,  United  States  circuit  ]udge  for  the  fifth 
circuit,  designating  and  appointing  the  Hon.  Charles  Swayne,  United  States  district 
judge,  to  hold  the  November  term,  1895,  of  the  United  States  circuit  and  di.«trict 
courts  for  the  northern  district  of  Texas,  at  Waco,  as  fully  as  the  same  remains  of 
record  in  my  office  at  Waco,  in  circuit  court  minute  book,  vol.  3,  page  562,  and  in 
district  court  minute  book,  vol.  2,  page  301. 

Witness  my  official  signature  ana  the  seals  of  said  circuit  and  district  courts  of  the 
United  States  for  the  western  district  of  Texas,  at  Waco,  Tex.,  this  7th  day  of  Feb- 
ruary, A.  I).  1905, 

[seal.]  D.  H.  Hart,  Cl^rk, 

By  J.  B.  McCuLLOCH,  Deputy, 
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Exhibit  B. 

United  States  of  America, 

Fifth  Judicial  Circuit: 

Whereas  it  has  been  made  known  to  me  by  the  certificate  of  the  clerk  that  the 
Hon.  John  B.  Rector,  United  States  district  judge  for  the  northern  district  of  Texas, 
is  prevented  by  physical  disability  from  holding  the  stated  terms  of  the  district  and 
circuit  courts  of  the  United  States  for  the  northern  district  of  Texas,  at  Waco,  to 
begin  on  April  13, 1896,  and  whereas,  in  my  judgment,  the  public  interests  so  require: 
Therefore, 

I,  Andrew  P.  McCormick,  United  States  circuit  judge  for  the  fifth  judicial  circuit, 
do  hereby  designate  and  aj)point  the  Hon.  Charles  Swayne,  United  States  district 
judge  for  the  northern  district  of  Florida,  in  the  plac»e  and  stead  of  the  Hon.  John  B. 
Rector,  district  judge,  to  hold  said  district  and  circuit  courts  of  the  United  States,  at 
Waco,  Tex.,  beginning  on  April  13,  1896,  and  to  discharge  all  the  judicial  duties  of 
the  Hon.  John  B.  Rector,  distri<*t  judge,  while  acting  under  this  designation. 

Witness  my  hand  this  31  st  day  of  March,  1896. 

(Signed)  Andrew  P.  McCormick, 

Circuit  Judge. 

The  Unfted  States  op  America, 

Western  Diatrict  of  Texas:  •  « 

1,  D.  H.  Hart,  clerk  of  the  circuit  and  district  courts  of  the  United  States  for  the 
western  district  of  Texas,  do  hereby  certify  that  the  above  and  foregoing  is  a  true 
and  correct  copy  of  the  order  of  Hon.  Andrew  P.  McCormick,  United  States  cir- 
cuit judge  for  the  fifth  circuit,  designating  and  appointing  the  Hon.  Charles  Swayne, 
United  States  district  judge,  to  hold  the  April  term,  1896,  of  the  United  States  circuit 
and  district  courts  for  the  northern  district  of  Texas,  at  Waco,  as  fully  as  same 
remains  of  record  in  my  office,  at  W^aco,  in  circuit  court  minute  book,  vol.  3,  page 
616,  and  in  district  court  minute  book,  vol.  2,  page  355. 

Witness  my  official  signature  and  the  seals  of  said  circuit  and  district  courts  of  the 
United  States  for  the  western  district  of  Texas,  at  Waco,  Tex.,  this  7th  day  of  Feb- 
ruary, A.  D.  1905. 

[seal.]  D.  H.  Hart,  C^erk^ 

By  J.  B.  McCuLLOCH,  Deputy, 


Exhibit  C. 

The  United  States  of  America, 

F\fth  Judicial  Circuit: 

Whereas  in  my  oi>inion  the  accumulation  of  business  in  the  district  and  circuit 
courts  of  the  United  States  for  the  northern  district  of  Texas  requires  the  designation 
and  appointment  of  another  judge  in  aid  of  the  judge  of  said  district; 

Now,  therefore,  I,  Andrew  P.  McCormick,  United  States  circuit  judge  for  the  fifth 
judicial  circuit,  in  accordance  with  the  provisions  of  section  592  of  the  Revised  Stat- 
utes of  the  United  States,  do  hereby  designate  and  appoint  the  Hon.  Charles  Swayne, 
United  States  district  judge  for  the  nortnem  district  of  Florida,  in  aid  of  the  Hon. 
John  B.  Rector,  United  States  district  judge  for  the  northern  district  of  Texas,  to 
hold  the  terms  of  said  courts  at  Waco,  Tex.,  beginning  on  the  third  Monday  of 
November,  1896,  and  the  terms  of  said  courts  at  Dallas,  Tex.,  b^inning  on  the  sec- 
ond Monday  in  January,  1897,  and  to  have  and  exercise  in  the  northern  district  of 
Texas  during  the  time  of  this  designation  the  same  powers  that  are  vested  in  the  judge 
thereof. 

Witness  my  hand  at  office  in  Dallas,  Tex.,  this  the  4th  day  of  November,  A.  D.  1896. 
(Signed)  A.  P.  McCormick, 

Ihited  States  Circuit  Judge, 

The  United  States  op  America, 

Western  District  of  Texas: 

I,  D.  H.  Hart,  clerk  of  the  circuit  and  district  courts  of  the  United  States  for  the 
western  district  of  Texas,  do  hereby  certify  that  the  above  and  foregoing  is  a  true  and 
correct  copy  of  the  order  of  Hon.  A.  P.  McCormick,  United  States  circuit  judge  for 
the  fifth  circuit,  designating  and  appointing  the  Hon.  Charles  Swayne,  United  States 
district  judge,  to  hold  the  November  term,  1896,  of  the  United  States  circuit  and  dis- 
trict courts  for  the  northern  district  of  Texas,  at  Waco,  as  fully  as  same  remains  of 
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record  in  my  office  at  Waco,  in  circuit  court  minute  book,  volume  4,  page  16,  and  in 
district  court  minute  book,  \olume  2,  page  383. 

Witness  my  official  signature  and  the  seals  of  said  circuit  and  district  courts  of  the 
United  States  for  the  western  district  of  Texas,  at  Waco,  Tex.,  this  7th  day  of  Febru- 
ary, A.  D.  1905. 

[sEAu]  D.  H.  Hart,  Clerk, 

By  J.  B.  McCuLLOCH,  Depvty, 


Exhibit  D. 

The  United  States  of  America,  Mflh  Judicial  Circuit'. 

Whereas  it  has  been  made  to  appear  to  me  from  the  certificate  of  the  clerk  of  the 
district  court  of  the  United  States  for  the  northern  district  of  Texas,  under  the  seal 
of  said  court,  that  the  Hon.  John  B.  Rector,  United  States  district  judge  for  said  dis- 
trict, is  prevented  by  physical  disability  from  holding  the  stated  terms  of  the  district 
and  circuit  courts  of  the  United  States  m  and  for  the  northern  district  of  Texas,  to  be 
begun  and  held  at  Waco,  Tex.,  on  the  pecond  Monday  in  April,  1897;  and 

Whereas,  in  my  judgment,  the  public  interests  so  require:  Now,  therefore,  I, 
Andrew  P.  McCorimck,  United  States  circuit  judge  for  the  fifth  judicial  circuit,  do 
hereby  designate  and  appoint  the  Hon.  Charles  Swayne,  United  States  district  judge 
for  the  northern  district  of  Florida,  to  hold  the  said  terms  of  said  circuit  and  district 
courts  of  the  United  States  in  the  northern  district  of  Texas,  at  Waco,  Tex.,  begin- 
ning on  the  second  Monday  in  April,  1897,  and  to  discharge  all  the  judicial  duties 
of  the  said  judge  so  disabled,  during  the  time  of  this  designation,  in  accordance  with 
the  provisions  of  section  591  of  the  Revised  Statutes  of  the  United  States. 

(Signed)  Andrew  P.  McCormick, 

Circuit  Judge, 
Dallas,  Tex.,  March  fS7y  1837. 

The  United  States  op  America,  Western  District  of  Texas: 

I,  D.  H.  Hart,  clerk  of  the  circuit  and  district  courts  of  the  United  States  for  the 
western  district  of  Texas,  do  hereby  certify  that  the  above  and  foregoing  is  a  true 
and  correct  copy  of  the  order  of  Hon.  Andrew  P.  McCormick,  United  States  circuit 
judge  for  the  fifth  circuit,  appointing  and  designating  the  Hon.  Charles  Swayne, 
United  States  district  judge,  to  hold  the  April  term,  1897,  of  the  United  States  circuit 
and  district  courts  for  the  northern  district  of  Texas,  at  Waco,  as  fully  as  same  remains 
of  record  in  my  office  at  Waco,  in  Circuit  Court  Minute  Book,  vol.  4,  page  123,  and 
in  District  Court  Minute  Book,  vol.  2,  page  432. 

Witness  my  official  signature  and  the  seals  of  said  circuit  and  district  courts  of  the 
United  States  for  the  western  district  of  Texas,  at  Waco,  Tex.,  this  7th  day  of  Feb- 
ruary, A.  D.  1905. 

[seal.]  D.  H.  Hart,  Clerks 

By  J.  B.  McCulloch,  Deputy. 


The  United  States  of  America,  Western  District  of  Texas: 

I,  D.  H.  Hart,  clerk  of  the  circuit  court  of  the  United  States  for  the  western  district 
of  Texas,  do  hereby  certify  that  in  pursuance  of  an  order  of  the  Hon.  Don  A.  Pardee, 
circuit  judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  November  16, 
A.  D.  1895,  and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco,  in  vol- 
ume 3,  i)age  562,  a  true  copy  of  same  duly  certified  being  attached  hereto,  marked 
"  Exhibit  A,"  the  Hon.  Charles  Swayne,  United  States  district  judge  for  the  northern 
district  of  Florida,  did  convene  and  hold  at  Waco  the  November  term,  1895,  of  the 
United  States  circuit  for  the  northern  district  of  Texas  (Waco  and  the  counties 
returnable  thereto  being  at  said  time  incorporated  in  and  a  part  of  the  northern  judi- 
cial district  of  Texas),  said  court  being  open  for  business  and  the  said  Charles  Swayne, 
special  judge,  present  and  presiding  on  the  following  davs,  to  wit:  November  18',  19, 
20,  21,  22,  23,  25,  26,  27,  28,  29,  30;  December  2,  3,  4,  5,  6,  7,  9,  10, 11,  12,  13,  14,  16, 
17,  18,  19,  20,  and  21,  A.  D.  1895. 

I  further  certify  that  in  pursuance  of  an  order  of  the  Hon.  Andrew  P.  McCormick, 
circuit  judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  March  31,  1896, 
and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco,  in  volume  3,  page 
616,  a  true  copy  of  same  duly  certified  being  attached  hereto,  marked  "Exhibit  B," 
the  Hon.  Charles  Swayne,  United  States  district  judge  for  the  northern  district  of 
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Florida,  did  convene  and  hold  at  Waco  the  April  term,  1896,  of  the  United  States  cir- 
cuit court  for  the  northern  district  of  Texas  ( VVaco  and  the  counties  returnable  thereto 
being  at  said  time  incorporated  in  and  a  part  of  the  northern  judicial  district  of  Texas), 
said  court  being  open  for  business  and  the  said  Charles  Swayne,  special  judge,  present 
and  presiding  on  the  following  days,  to  wit:  April  27,  28,  29,  30;  May  1,  2,  4,  5,  6,  7, 
8,  9,  11,  12,  13,  14,  15,  and  16,  A.  D.  1896. 

I  further  certify  that  in  pursuance  of  an  order  of  the  Hon.  A.  P.  McCormick,  cir- 
cuit judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  November  4,  1896, 
and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco,  in  volume  4,  page 
16,  a  tnie  copy  of  same  duly  certified  being  attached  hereto,  marked  "Exhibit  C," 
the  Hon.  Charles  Swayne,  Unite<l  Spates  district  judge  for  the  northern  district  of 
Florida,  did  convene  and  hold  at  Waco  the  November  term,  1896,  of  the  Uniteil 
States  circuit  court  for  the  nothem  district  of  Texas  ( Waco  and  the  counties  returna- 
ble thereto  being  at  said  time  incorporated  in  and  a  part  of  the  northern  judicial 
district  of  Texas),  said  court  being  oj^n  for  business,  and  the  said  Charles  Swayne, 
special  judge,  present  and  presiding  on  the  following  days,  to  wit:  November  18, 19, 
20,  21,  23,  24,  25,  26,  27,  28,  and  30;  December  1,  2,  3,  4,  5,  7,  8,  9,  10,  11,  12,  14,  15, 
16,  17,  18,  and  19,  A.  D.  1896.  (On  November  16  and  17,  1896,  Judge  Swayne  not 
being  present,  court  was  opened  and  closed  by  the  United  States  marshal. ) 

I  further  certifv  that  in  pursuance  of  an  order  of  the  Hon.  Andrew  P.  McCormick, 
circuit  judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  March  27,  1897, 
and  duly  entered  of  reconl  in  the  minutes  of  this  court  at  Waco,  in  volume  4,  page 
123,  a  true  copy  of  same  duly  certified  being  attached  hereto,  marked  "Exhibit  D," 
the  Hon.  C'harles  Swayne,  United  States  district  judge  for  the  northern  district  of 
Florida,  did  convene  and  hold  at  Waco  the  April  term,  1897,  of  the  United  States 
circuit  court  for  the  northern  district  of  Texas  (Waco  and  the  counties  returnable 
thereto  being  at  said  time  incorporated  in  and  a  part  of  the  northern  judicial  district  of 
Texas) ,  said  court  being  ox>en  for  business,  and  the  said  Charles  Swayne,  special 
judge,  present  and  presiding  on  the  following  days,  to  wit:  April  20,  21,  22,  23,  24, 
26,  27,  28,  29,  and  30,  May  1,  3,  4,  5,  6,  7,  8,  10,  11,  12,  13,  14,  and  15,  A.  D.  1897. 
(On  April  12, 1897,  by  written  order  of  Hon.  Charles  Swayne,  the  court  was  adjourned 
by  the  United  States  marshal  until  April  20,  1897. ) 

I  further  certify  that  after  a  careful  examination  of  the  records  of  this  court  at 
Waco  I  find  no  record  of  any  term  of  said  court,  or  any  portion  of  any  term,  special 
or  otherwise,  having  been  held  by  the  said  the  Hon.  Charles  Swayne,  United  States 
district  judge  as  aforesaid,  between  and  including  the  years  1894  and  1903. 

I  further  certify  that  upon  the  various  dates  above  mentioned  upon  which  the 
resj^ective  terms  of  court  were  held  at  the  Waco  division  by  the  Hon.  Cnarles  Swayne 
the  said  Waco  division  was  included  in  the  northern  judicial  district  of  Texas,  but  by 
act  of  Congress  same  was,  on  the  1st  day  of  July,  A.  D.  1902,  transferred  to  and  made 
a  part  of  the  w^estern  district  of  Texas  and  is  now  included  in  said  last-named  district. 

In  witness  whereof  I  hereto  affix  my  ofiicial  signature  and  the  seal  of  said  circuit 
court  at  my  office  in  the  city  of  Waco,  Tex.,  this  7th  day  of  February,  A.  D.  1905. 

[seal.]  D.  H.  Hart,  Clerk. 

By  L.  B.  McCuLLocH,  Deputy. 


The  United  States  op  America, 

We8t£m  District  of  Texas: 

I,  D.  H.  Hart,  clerk  of  the  district  court  of  tfie  United  States  for  the  western  dis- 
trict of  Texas,  do  hereby  certify  that  in  pursuance  of  an  order  of  the  Hon.  Don  A. 
Pardee,  circuit  judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  Novem- 
ber 16,  A.  D.  1895,  and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco, 
in  volume  2,  page  301,  a  true  copy  of  same  duly  certified  to  being  attached  hereto, 
marked  "Exhibit  A,"  the  Hon.  Charles  Swayne,  United  States  district  judge  for  the 
northern  district  of  Florida,  did  convene  and  hold  at  Waco  the  November  term,  1895, 
of  the  United  States  district  court  for  the  northern  district  of  Texas  (Waco  and  the 
counties  returnable  thereto  bein^  at  said  time  incorporated  in  and  a  part  of  the  north- 
ern judicial  district  of  Texas),  said  court  being  open  for  business  and  the  said  Charles 
Swayne,  special  judge,  present  and  presiding  on  the  following  days,  to  wit:  Novem- 
ber 18,  19,  20,  21,  22,  23,  25,  26,  27,  28,  29,  30,  December  2,  3,  4,  5,  6,  7,  9,  10,  11,  12, 
13,  14,  16,  17,  18,  19,  20,  and  21,  A.  D.  1895. 

I  further  certify  that  in  pursuance  of  an  onier  of  the  Hon.  Andrew  P.  McCormick, 
circuit  judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  March  31,  1896, 
and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco,  in  volume  2,  page 
355,  a  true  copy  of  same  duly  certified  being  attached  hereto,  marked  **  Exhibit  B," 
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the  Hon.  Charles  Swayne,  United  States  district  judge  for  the  northern  district  of 
Florida,  did  convene  and  hold  at  Waco  the  Apnl  term,  1896,  of  the  United  States 
district  court  for  the  northern  district  of  Texas  ( Waco  and  the  coimties  returnable 
thereto  being  at  said  time  incorporated  in  and  a  part  of  the  northern  judicial  district 
of  Texas),  said  court  being  open  for  business  and  the  said  Charles  Swayne,  special 
judge,  present  and  presiding  on  the  following  days,  to  wit:  April  27,  28,  29,  30,  May 
1,  2,  4,  5,  6,  7,  8,  9,  11,  12,  13,  14,  15,  and  16,  A.  D.  1896. 

I  further  certify  that  in  pursuance  of  an  order  of  the  Hon.  A.  P.  McCormick,  cir- 
cuit judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  November  4, 1896, 
and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco  in  volume  2,  page 
383,  a  true  copv  of  same  duly  certified  bein^  attached  hereto,  marked  "Exhibit  C," 
the  Hon.  Charles  Swayne,  United  States  district  judse  for  the  northern  district  of 
Florida,  did  convene  and  hold  at  Waco  the  Novemoer  term  (1896)  of  the  United 
States  district  court  for  the  northern  district  of  Texas  ( Waco  and  the  counties  return- 
able thereto  being  at  said  time  incorporated  in  and  a  part  of  the  northern  judicial 
district  of  Texas),  said  court  being  open  for  business,  and  the  said  Charles  Swayne, 
special  judge,  present  and  presiding  on  the  following  days,  to  wit:  November  18, 19, 
20,  21,  23,  24,  26,  26,  27,  28,  and  30;  December  1,  2,  3,  4,  5,  7,  8,  9,  10,  11,  12,  14, 15, 
16,  17,  18,  and  19,  A.  D.  1896.  (On  November  16  and  17,  1896,  Judge  Swayne  not 
h&ng  present,  court  was  opened  aud  closed  by  the  United  States  marshal. ) 

I  further  certify  that  in  pursuance  of  an  order  of  the  Hon.  Andrew  P.  McCormick, 
circuit  judge  of  the  United  States  for  the  fifth  judicial  circuit,  dated  March  27,  1897, 
and  duly  entered  of  record  in  the  minutes  of  this  court  at  Waco  in  volume  2,  page 
432,  a  true  copy  of  same,  duly  certified,  being  attached  hereto,  marked  "Exhibit  D," 
the  Hon.  Charles  Swa5me,  United  States  district  judge  for  the  northern  district  of 
Florida,  did  convene  and  hold  at  Waco  the  April  term  (1897)  of  the  United  States 
district  court  for  the  northern  district  of  Texas  ( Waco  and  the  counties  returnable 
thereto  bein^  at  said  time  incorporated  in  and  a  part  of  the  northern  judicial  district 
of  Texas),  said  court  bein^  open  for  business,  and  the  said  Charles  Sw^ajme,  special 
judge,  present  and  presiding  on  the  following  days,  to  wit:  April  20,  21,  22,  23,  24, 
26,  27,  28,  29,  and  30;  May  1,  3,  4,  5,  6,  7,  8,  10  11,  12,  13,  14,  and  15,  A.  D.  1897 
(On  April  12, 1897,  by  written  order  of  Hon.  Charles  Swayne  the  court  was  adjourned, 
by  the  United  States  marshal  until  April.20,  1897.) 

I  further  certify  that  after  a  careful  examination  of  the  records  of  this  court  at 
Waco  I  find  no  record  of  any  term  of  said  court,  or  any  portion  of  any  term,  special 
or  otherwise,  having  been  held  by  the  said  the  Hon.  Charles  Swayne,  United  States 
district  iudge  as  aforesaid,  between  and  including  the  years  1894  and  1903. 

I  further  certify  that  upon  the  various  dates  above  mentioned,  upon  which  the 
respective  terms  of  court  were  held  at  the  Waco  division  by  the  Hon.  Charles  Swayne, 
the  said  Waco  division  was  included  in  the  northern  judicial  district  of  Texas,  but 
by  act  of  Congress  same  was  on  the  1st  day  of  July,  A.  D.  1902,  transferred  to  and 
inade  a  part  of  the  western  district  of  Texas  and  is  now  included  in  said  last-named 
district. 

In  witness  whereof  I  hereto  affix  my  official  signature  and  the  seal  of  said  district 
court  at  my  office  in  the  city  of  Waco,  Tex.,  this  7th  day  of  February,  A.  D.  1905. 

[seal.]  D.  H.  Habt,  Clerk, 

By  L.  B.  McCuLLocH,  Deputy. 


£XHIBIT  E. 

In  the  United  States  circuit  court  of  appeals  for  the  fifth  judicial  circuit. 

United  States  of  America, 

Mfth  Judicial  (Hrcuitf  sa: 

I,  Charles  H.  Lednum,  clerk  of  the  circuit  court  of  appeals  of  the  United  State^j 
for  the  fifth  judicial  circuit,  do  hereby  certify  that  I  have  carefully  examined  the 
records  and  proceedings  of  said  court  and  find  that  on  page  82,  minute  book  3,  under 
date  of  June  8,  1897,  appears  the  following  order,  viz: 

**  Ordered,  That  for  the  next  term,  commencing  on  the  third  Monday  in  November, 
1897,  the  Hon.  Charles  Swayne,  judge  of  the  northern  district  of  Florida,  and  the 
Hon.  David  E.  Bryant,  judge  of  the  eastern  district  of  Texas,  be,  and  they  are  hereby, 
designated  to  sit  as  judges  m  this  court  whenever,  by  reason  of  the  absence  of  the 
circuit  justice,  or  either  of  the  circuit  judges,  the  presence  of  one  or  more  district 
judges  shall  be  necessary  to  constitute  a  full  bench. 

"Judge  Swayne  will  be  expected  to  attend  regularly  during  the  months  of  Novem- 
ber, December,  January,  and  February,  and  thereafter  during  the  term  as  the  bum- 
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nese  of  the  court  m&y  require,  and  Judge  Bryant  duriiiK  the  months  of  March, 
April,  May,  and  June,  and  otherwise  during  the  firat  part  oi  the  term  as  the  buBuiess 
of  the  court  may  require." 

And  on  page  347,  minute  book  3,  under  date  of  November  3t,  1698,  appears  the 
fo How insT  order,  viz: 

"Ordered,  That  the  Hon.  Charles  Swayne,  United  States  district  judge  for  the 
northern  district  of  Florida,  be,  and  he  is  hereby,  deeignated  to  sit  aa  one  of  the 

Sdges  of  this  court  at  the  present  term  for  two  weeks,  and  until  Circuit  Judge 
cCormick  shall  be  able  to  attend." 

And  that  pursuant  to  and  in  sj.'cordance  with  said  orders  the  Hon.  Charles  Swayne, 
United  States  district  inAgei  for  the  northern  district  of  Florida,  attended  and  was 
present  and  sitting  as  a  member  of  said  court  on  the  following  days,  viz: 
January  3,  17,  18,  1»,  20,  21,  22,  £4,  25,  26,  27,  21    "'    ~"     "ebruary  1,  2,  3,  4,  5,  7, 

8,  9.  10,  11,  12,  14,  15,  16,  17,  18,  19,  21,  22,  23,  24,  March  2,  3,  4,  5,  7,  8, 

9,  10,  11,  12,  14,  15,  16,  17,  18,  19,  21,  22,  23,  24,  2f  »,  30,  31;  April  1,  2,  4, 
6,  6,  7,  8,  9,  11,  12,  13,  14,  15,  16,  18.  19,  20,  21,  22,  ,  27,  2«,  29,  30;  May  2, 
3,  4,  5,  6,  7,  8,  10,  17,  24,  25,  26,  27,  28;  November  24,  25,  26,  28,  29,  30; 
December  1,  2,  3,  1898;  January  30,  31;  February  i,  9,  10,  11,  13,  14,  IS, 
16,  17,  18,  20,  21,  22,  23,  24,  25,  27,  28;  March  1,  2,                    8,  9,  10,  11,  1899. 

And  I  further  certify  that  the  orders  above  copi  t  out  are  true,  correct, 

complete,  and  full  copies  of  the  origfhal  orders  of^the  said  court,  as  the  same  appear 
enrolled  and  entered  upon  the  minutes  and  proi^eedinps  of  said  court,  on  the  pages 
and  in  the  books,  respeclively.  as  stated,  and  which  said  records  and  books  are  now 
in  my  custody  and  possessioii  by  virtue  of  my  official  position. 

Witness  my  official  signature  and  the  seal  of  the  pwd  circuit  court  of  appeals  of  the 
United  States  for  the  fifth  judicial  circuit  at  the  city  of  New  Orleans,  in  tbe  State  of 
Louisiana,  on  this  the  8th  day  of  February,  in  the  year  of  our  Lord  1905,  and  of  the 
Independence  of  the  United  States  the  one  hundred  and  thirtieth. 

[SBAL.]  ChAKLBB  H.  LeDNUH, 


ExHiBrr  F, 
United  States  op  America. 

Fijlli  Judicujl  Gfctiit: 

Considering  the  certificate  of  D.  W.  Parish,  esq.,  clerk  of  the  United  States  district 
court  for  the  eastern  district  of  Teias,  hereto  attached,  and  it  being  my  jndgment 
that  tlie  public  interests  require  the  designation  and  appomtment  of  the  judge  of 
another  district  in  the  fifth  circuit  in  aid  of  the  Hon.  David  Bryant,  judge  of  the 
eastern  district  of  Texas,  with  authority  to  hold  the  district  and  circuit  courts  in  said 
district,  and  to  discharge  all  judicial  duties  devolving  u|]on  a  judge  of  the  district: 

Now,  therefore,  I,  Don  A.  Pardee,  circuit  judge  of  the  fifth  juoiciai  circuit,  do  hereby 
desi^ate  and  appoint  the  Hon.  Charles  Swayne,  judge  of  the  northern  district  of 
Florida,  to  have  and  exeniise  within  the  eastern  district  of  Texas  the  same  powers 
that  are  vested  in  the  Judge  thereof  and  with  the  judge  of  the  said  district  to  hold 


Witness  my  hand  this  17th  day  of  May,  A.  D.  1900. 

Don  a.  Pardee,  CircaU  Judge. 

(Indorsements:  Order  of  Judge  Don  A.  Pardee  designating  Hon,  Charles  Swayne, 
etc.  Filed  May  19,  1900.  D.  W.  Parish,  clerk.  Extract  from  minutes  of  the  district 
court  of  the  United  Slates.  For  the  eastern  district  of  Texas,  at  Tayler,  Tex.  Vol. 
D,  p.  177.) 

United  States  circuit  court 

Unttbd  Statbs  of  Ambbica, 

Mfth  JudieiiU  Oireuil: 
It  appearing  from  the  certificate  herewith  filed,  of  the  clerk  of  the  United  States 
district  court  for  the  eastern  district  of  Texas,  at  Tyler,  Tex,,  that  from  the  accumu- 
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lation  and  urgency  of  business  pending  in  the  district  and  circuit  courts  of  the  United 
States  for  the  eastern  district  of  Texas,  at  Tyler,  Tex.,  the  public  mterests  require 
the  designation  and  appointment  of  a  judge  to  hold  the  special  term  of  the  United 
States  district  court  for  said  eastern  district,  heretofore  ordered  to  be  convened  and 
held  on  the  3d  day  of  December,  A.  D.  1900. 

Now,,  therefore,  in  consideration  of  sections  592-596,  Revised  Statutes,  I,  Don  A. 
Pardee,  circuit  judge,  do  hereby  designate  and  appoint  Hon.  Charles  Swayne,  judge 
of  the  northern  di^rict  of  Florida,  in  said  circuit,  in  aid  of  the  judge  of  the  eastern 
district  of  Texas,  and  to  have  and  exercise  within  the  said  eastern  district  of  Texas 
the  same  powers  that  are  vested  in  the  judge  thereof,  and  particularly  to  hold  the 
special  term  of  the  United  States  district  court  for  said  eastern  district  at  Tyler,  Tex., 
heretofore  ordered  to  be  convened  and  held  on  the  3d  day  of  December,  A.  D.  1900. 

Witness  my  hand  this  12th  day  of  November,  A.  D.  1900. 

Don  a.  Pardee,  Circuit  Judge. 

(Indorsed:)  Order  designating  and  appointing  Hon.  Charles  Swayne,  judge  of  the 
United  States  district  court  for  the  nortnern  district  of  Florida,  to  hold  the  special 
term  of  the  United  States  district  court  for  the  eastern  district  of  Texas,  to  convene 
at  Tyler,  Texas,  on  the  3rd  day  of  December,  A.  D.  1900.  Filed  and  entered  of 
record  November  14th,  1900.  D.  W.  Parish,  clerk.  ^Extract  from  the  minutes  of 
the  district  court  of  the  United  States  for  the  eastern  aistrict  of  Texas,  from  Vol.  D, 
page  217.) 

United  States  circuit  court. 

United  States  of  America, 

Fifth  Judicial  CircuiL- 

It  appearing  from  the  certificate  herewith  filed  of  the  United  States  district  court 
for  the  eastern  district  of  Texas,  at  Tjrler,  Tex.,  that  from  the  accumulation  and 
urgency  of  business  pending  in  the  district  and  circuit  courts  of  the  United  States  for 
the  eastern  district  of  Texas,  at  Tyler,  Tex.,  the  public  interests  require  the  designa- 
tion and  appointment  of  a  judge  to  hold  the  special  term  of  the  United  States  dis- 
trict court  lor  the  eastern  district  of  Texas,  at  Tyler,  Tex.,  heretofore  ordered  to  be 
convened  and  held  on  the  13th  day  of  January,  A.  D.  1902: 

Now,  therefore,  in  consideration  of  sections  592-^596,  Revised  Statutes,  I,  Don  A. 
Pardee,  circuit  judge,  do  hereby  designate  and  appoint  Hon.  Charles  Swayne,  judge 
of  the  nothem  district  of  Floriaa,  in  said  circuit,  in  aid  of  the  judge  of  the  eastern 
district  of  Texas,  and  to  have  and  exercise  within  the  said  eastern  district  of  Texas 
the  same  powers  that  are  vested  in  the  judge  thereof,  and  particularly  to  hold  the 
special  term  of  the  United  States  district  court  for  said  eastern  district,  at  Tyler,  Tex., 
heretofore  ordered  to  be  convened  and  held  on  the  13th  day  of  January,  A.  D.  1902. 

Witness  my  hand  this  18th  day  of  December,  A.  D.  1901.' 

Don  a.  Pardee,  Circuit  Judge, 

(Indorsements:)  Order  designating  Charles  Swayne,  judge  of  the  United  States 
district  court  for  the  northern  district  of  Florida,  to  hold  the  special  term  of  the 
United  States  district  court  for  the  eastern  district  of  Texas,  at  Tyler,  Tex.,  to  con- 
vene January  13,  1902.  Filed  and  recorded  December  23,  190L  D.  W.  Paiisb, 
clerk. 

( Extract  from  the  minutes  of  the  district  court  of  the  United  States  for  the  eastern 
district  of  Texas.     From  Vol.  D,  p.  300.) 

United  States  of  America, 

Fifth  Judicial  Circuit: 

Considering  the  certificate  of  J.  W.  Butler,  esq.,  clerk  of  the  United  States  district 
court  for  the  eastern  district  of  Texas,  hereto  attached,  and  it  being  my  judgment 
that  the  public  interest  require  the  designation  and  appointment  of  the  juage  of 
another  district  in  the  fifth  circuit  in  aid  of  the  Hon.  David  Bryant,  judge  of  the 
eastern  district  of  Texaf ,  with  authority  to  hold  the  district  and  circuit  courts  in  said 
district  and  to  discharge  all  judicial  duties  devolving  upon  a  judge  of  the  district: 

Now,  therefore,  I,  Don.  A.  Pardee,  circuit  judge  of  the  fifth  judicial  circuit,  do 
hereby  designate  and  appoint  the  Hon.  Charles  owayne,  judge  of  the  northern  dis- 
trict of  Florida,  to  have  and  exercise  within  the  eastern  district  of  Texas  the  same 
powers  that  are  vested  in  the  judge  thereof,  and  with  the  judge  of  the  said  district 
to  hold  separately  at  the  same  time  district  and  circuit  courts  in  said  district  and  die- 
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charge  all  the  judicial  duties  of  the  judge  therein,  and  particularly  to  hold  a  special 
term  of  the  district  court  for  the  eastern  district  of  Texas  at  Tyler,  Tex.,  commencing 
January  12,  A.  D.  1903. 
Witness  my  hand  this  16th  day  of  December,  A.  D.  1902. 

Don.  a.  Pardee,  CHrcuU  Judge. 

Filed  and  recorded  December  17,  1902. 

J.  W.  Butler,  Clerk. 

( Extract  from  the  minutes  of  the  district  court  of  the  United  States  for  the  eastern 
district  of  Texas.     From  Vol.  D,  p.  831. ) 

In  the  district  court  of  the  IJnite<l  States  for  the  eastern  district  of  Texas,  at  Tyler. 

I,  A.  O.  Brackett,  clerk  of  the  district  court  of  the  United  States  for  the  eastern 
district  of  Texas,  at  Tyler,  in  the  fifth  circuit  and  district  aforesaid,  do  hereby  certify 
the  foregoing  to  be  true  and  correct  copies  of  all  of  the  orders  designating  Hori. 
Charles  Sway ne,  judge  of  the  northern  district  of  Florida,  to  hold  court  at  Tyler,  in 
the  eastern  district  of  Texas,  from  1895  to  1903,  inclusive,  as  the  same  now  appears 
on  file  and  of  record  in  niy  office. 

To  certify  which,  witness  my  hand  and  the  seal  of  said  court,  at  Tyler,  in  said 
district,  this  the  6th  day  of  February,  A.  D.  1905. 

[seal.]  a.  O.  Brackett, 

Clerk  United  States  District  Court,  E.  D.  T., 

By  J.  W.  BuTLEB,  DeptUy. 

Statement  of  the  days  and  dates  upon  which  Hon.  Charles  Sumrne,  judge  of  the  northern 
district  of  Florida,  held  district  court  in  the  eastern  district  of  Texas,  at  Tyler,  from  1S96 
to  1903,  inclusive. 

June  18,  19,  20,  21,  22,  23,  25,  26,  27,  and  28,  1900,  as  is  shown  from  the  minutes 
of  said  court  in  Volume  D,  on  pages  from  183  to  196,  inclusive. 

December  3,  4,  5,  6,  7,  8,  10,  11,  12,  13,  14,  15,  17,  18,  19,  20,  21,  22,  24,  25,  26,  27, 
28,  and  29,  1900,  as  is  shown  from  the  minutes  of  said  court  in  Volume  D,  on  pages 
from  222  to  260,  inclusive. 

January  12,  13,  14,  15,  16,  17,  19,  20,  21,  22,  23,  24,  26,  27,  28,  29,  30,  31,  and  Feb- 
ruary 2,  3,  4,  5,  6,  7,  9,  10,  11,  12,  13,  14,  and  16,  1903,  as  is  shown  from  the  minutes 
of  said  court  in  Volume  D,  on  pages  from  338  to  376,  inclusive. 

I,  A.  O.  Brackett,  clerk  of  tne  district  court  of  the  United  States  for  the  eastern 
district  of  Texas,  at  Tyler,  in  the  fifth  circuit  and  district  aforesaid,  do  hereby  certifv 
that  the  above  is  a  true  and  correct  statement  of  the  days  and  dates  upon  which 
Hon.  Charles  Swayne,  judee  of  the  northern  district  of  Florida,  held  court  at  Tyler, 
Tex.,  as  the  same  appears  from  the  records  in  my  office. 

To  certify  which,  witness  my  hand  and  the  seal  of  said  court,  at  Tyler,  in  said 
district,  this  the  6tn  day  of  February,  A.  D.  1905. 

[seal.]  a.  0.  Brack Errr, 

Clerk  United  States  District  Court,  Eastern  District  of  Texas, 

By  J.  W.  Bltler,  Deputy. 


Exhibit  G. 

[District  court  of  the  United  States,  eastern  district  of  Louisiana.] 

I,  Frank  Hastings  Mortimer,  clerk  of  the  district  court  of  the  United  States  in  and 
for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  the  minutes  of  said  court 
for  the  New  Orleans  division  thereof  show  that  the  Hon.  Charles  Swayne,  judge, 
presided  at  the  sessions  of  said  court  held  at  the  citv  of  New  Orleans,  State  of  Loui- 
siana, on  the  following  days,  viz:  April  19,  20,  25,*26,  27,  29,  30,  1895;  May  1,  2,  3, 
4,  13,  14,  15,  16,  17,  18,  20,  21,  22,  23,  24,  25,  27,  28,  29,  30,  31,  1895. 

I  further  certify  that  the  minutes  of  said  court  for  the  Baton  Rouge  division  thereof 
show  that  the  Hon.  Charles  Swayne,  judge,  presided  at  the  session  of  said  court  at 
the  citv  of  Baton  Rouge,  State  of  Louisiana,  on  the  following  days,  viz:  April  22,  23, 
24,  1895. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans,  La.,  this 
8th  day  of  February,  A.  D.  1905. 

[seal.]  Frank  Hastings  Mortimer,  Clerk. 
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I,  Charles  Parlanj^e,  United  States  jud(^  for  the  eastern  district  of  Louisiana,  do 
certify  that  Frank  Hastings  Mortimer,  whose  name  is  signed  to  the  foregoing  certifi- 
cate as  clerk  of  the  district  court  for  the  eastern  district  of  Louisiana,  was,  at  the  time 
of  signing  the  same,  and  is  now,  the  clerk  of  said  court;  that  said  certificate  is  in  due 
form  of  law,  and  that  full  faith  and  credit  are  due  to  his  official  attestations  as  such 
clerk. 

Given  under  my  hand,  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Charles  Paelanob,  United  Studies  Judge. 

District  court  of  the  United  States,  eastern  district  of  Louisiana. 

I,  Frank  Hastings  Mortimer,  clerk  of  the  district  court  of  the  United  States  in  and 
for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  the  minutes  of  the  said 
court  for  the  New  Orleans  division  thereof  show  tliat  the  Hon.  Charles  Swayne,  judge, 
presided  at  the  sessions  of  said  court  held  at  the  citv  of  New  Orleans,  State  of  Louisi- 
ana, on  the  following  davs,  viz:  May  24,  25,  26,  28^  29,  30,  31,  1900;  June  1,  2,  4,  5, 
6,  7,  8,  9,  11,  12,  13,  14,  15,  1900. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans,  La.,  this 
8th  day  of  February,  A.  D.  1905. 

[seal.]  Frank  Hastings  Mobtimer,  Clerh. 

I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Frank  Hastings  Mortimer,  whose  name  is  si^ed  to  the  foregoing  certifi- 
cate as  clerk  of  the  district  court  for  the  eastern  district  of  Louisiana,  was,  at  the 
time  of  signing  the  same,  and  is  now,  the  clerk  of  said  court;  that  said  certificate  is 
in  due  form  of  law,  and  that  full  faith  and  credit  are  due  to  his  official  attestations 
as  such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Charles  Parlange, 

United  States  Judge, 


Exhibit  H. 

[From  the  minutes  of  the  circuit  court  of  the  United  States  for  the  northern  district 

of  Texas,  at  Dallas.] 

D ALL ABj  Tex.,  January  IS,  1896, 

Be  it  remembered  that  on  this  the  13th' day  of  January,  1896,  the  same  being  the 
second  Monday  in  said  month,  the  circuit  court  of  the  United  States  in  the  fifth  cir- 
cuit and  in  and  for  the  northern  district  of  Texas,  met  at  Dallas,  Tex. ,  pursuant  to  law. 

Present:  Hon.  W.  O.  Hamilton,  district  attorney;  R.  M.  Love,  marshal,  and  J.  H. 
Finks,  clerk,  by  his  deputy,  Charles  H.  Lednum,  when  and  where  the  following  pro- 
ceedings were  had  and  done,  to  wit: 

•Upon  the  written  order  of  the  Hon.  Charles  Swavne,  United  States  district  judge 
for  the  northern  district  of  Florida,  designated  and  appointed  to  hold  the  court  in 
this  district,  the  marshal  adjourned  the  court  until  Monday  morning,  January  20, 
1896,  at  10  o* clock. 

Monday,  January  20,  1896. 

Court  met  pursuant  to  adjournment,  same  officers  present  as  on  preceding  day,  and 
also  J.  H.  Finks,  clerk,  when  and  where  the  following  proceedings  were  haj  and 
done,  to  wit: 

Hon.  Charles  Swayne,  United  State  district  judge,  faihng  to  be  present  to  preside 
over  the  court,  the  marshal  thereupon  adjourned  court  until  Tuesilay  morning  at  10 
o'clock. 

Tuesday,  Janury  SI,  1896. 

Court  met  pursuant  to  adjournment  Present:  Hon.  Charles  Swayne,  United 
States  district  judge,  presiding;  \V.  0.  Hamilton,  district  attorney;  K.  M.  Love, 
marshal,  and  J.  H.  Finks,  clerk,  and  his  deputy,  Charles  H.  Lednum,  when  and 
where  the  following  proceedings  were  had  and  done,  to  wit.  Judge  Swayne  present 
on  following  days:  January  22,  23,  24,  25,  27,  28,  29,  30,  31;  Febniary  1,  3,  4,  6,  6,  7, 
8,  10,  11,  12,  13,  14,  15,  17,  18,  19,  20,  21,  22,  24,  25,  26,  27,  28,  29;  March  2,  3,  4,  5, 
6.  1896. 
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May  term,  1896:  May  18,  19,  20,  21,  22,  23,  25,  26,  27,  28, 29,  30;  June  1,  2,  3,  4,  5, 
6,  8,  9,  10,  11,  12,  13,  15,  16,  17,  18, 19,  20,  22,  23,  24,  25,  26,  27. 

January  term,  1897:  January  11,  12,  13,  14,  15,  16,  18,  19,  20,  21,  22,  23,  25,  26,  27, 
28,  29,  30;  February  1,  2,  3,  4,* 5,  6,  8,  9,  10,  11,  12,  13,  15,  16,  17, 18,  19,  20,  22,  23, 
24,  25,  26,  27. 

May  term,  1897:  May  .17,18,19,20,21,22,24,25,26,27,28,29,31;  June  1,2,3,4,6, 
7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 21, 22, 23, 24, 25, 26, 28, 29, 30,  July  1. 

I,  J.  H.  Finks,  clerk  of  the  United  States  district  and  circuit  courts,  fifth  circuit  and 
northern  district  of  Texas,  do  hereby  certify  that  the  records  of  the  said  courts  at 
Dallas,  Tex.,  show  that  the  Hon.  Charles  Swavne,  United  States  district  judge  for  the 
northern  district  of  Florida,  held  court  at  Dallas  by  designation  on  each  of  the  pre- 
ceding days  as  stated  above  and  for  the  terms  therein  mentioned. 

In  testimony  whereof,  witness  my  hand  and  seal  of  said  United  States  circuit  court, 
at  Dallas,  Tex.,  this  the  7th  day  of  February,  A.  D.  1905. 

[seal.]  J.  H.  Finks, 

Clerk  of  the  United  States  Circuit  Court. 

Certificate  of  H.  J.  Carter,  clerk  United  States  circuit  court  eastern  district  of  Louis- 
iana, as  to  days  on  which  Judge  Charles  Swayne  held  the  circuit  court  in  New 
Orleans  in  May,  1898. 

I,  Henry  J.  Carter,  clerk  of  the  circuit  court  of  the  United  States  for  the  fifth  judi- 
cial circuit  and  eastern  district  of  Louisiana,  do  hereby  certify  that  in  pursuance  of 
an  order  made  by  the  Hon.  Don  A.  Pardee,  United  States  circuit  judge  for  the  fifth 
judicial  circuit,  on  the  10th  day  of  May,  1898,  and  entered  on  said  date,  designating 
the  Hon.  Charles  Sw^a^ne,  judge  of  the  northern  district  of  Florida,  to  act  in  the 
eastern  district  of  Louisiana  in  aid  of  the  Hon.  Charles  Parlange,  judge  of  the  eastern 
district  of  Louisiana,  the  said  Hon.  Charles  Swayne,  judge  aforesaid,  held  sessions 
of  the  United  States  circuit  court  for  the  eastern  district  of  Louisiana,  as  appears 
from*  the  minutes  of  said  court,  on  the  following  days,  to  wit:  In  the  city  of  New 
Orleans,  1898,  May  11,  12,13,  14,  16,  17,  18,  19,  20,  21,  23,  24,  27. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans  this  8th  day 
of  February,  A.  D.  1905. 

[seal.]  H.  J.  Carter,  Clerk, 

I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Henry  J.  Carter,  whose  name  is  signed  to  the  above  certificate  as  clerk 
of  the  circuit  .court  of  the  United  States  for  the  fifth  circuit  and  eastern  district  of 
Louisiana,  was,  at  the  time  of  signing  said  certificate,  and  is  now,  the  clerk  of  said 
court,  that  said  certificate  is  in  due  form  of  law,  and  that  full  faith  and  credit  are  due 
to  his  ofiicial  attestations  as  such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Charles  Parlange,  Judge. 


Certificate  of  H.  J.  Carter,  clerk  United  States  circuit  court,  eastern  district  of  Louis- 
iana, as  to  days  on  which  Judge  Charles  Swayne  held  the  circuit  court  in  New 
Orleans  in  March,  1899. 

I,  Henry  J.  Carter,  clerk  of  the  circuit  court  of  the  United  States  for  the  fifth  judi- 
cial circuit  and  eastern  district  of  Louisiana,  do  hereby  certify  that  in  pursuance  of 
an  order  made  by  the  Hon.  A.  P.  McCormick,  United  States  circuit  judge  for  the  fifth 
judicial  circuit,  on  the  4th  day  of  March,  1899,  and  entered  on  said  date,  designating 
the  Hon.  Charles  Swayne,  judge  of  the  northern  district  of  Florida,  to  act  in  the 
eastern  district  of  Louisiana  in  aid  of  the  Hon.  Charles  Parlange,  judge  of  the  eastern 
district  of  Ijouisiana,  the  said  Hon.  Charles  Swayne,  judge  aforesaid,  held  sessions  of 
the  United  States  circuit  court  for  the  eastern  district  of  Louisiana,  as  appears  from 
the  minutes  of  said  court,  on  the  following  days,  to  wit,  in  the  city  of  New  Orleans 
March  6,  7,  8,  9,  10,  11,  13,  14,  16,  16,  17,  18,  1899. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans  this  8th  day 
of  February,  A.  D.  1905. 

[seal.]  H.  J.  Carter,  Ckrk. 
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I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Lonisiana,  do 
certify  that  Henry  J.  Carter,  whose  name  is  signed  to  the  above  certificate  as  clerk 
of  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and  eastern  district  of 
Louisiana,  was,  at  the  time  of  signing  said  certificate,  and  is  now,  the  clerk  of  said 
court;  that  said  certificate  is  in  due  form  of  law,  and  that  full  faith  and  credit  are  due 
to  his  ofiicial  attestations  as  such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Charles  Paklangb,  Judge. 


Certificate  of  H.  J.  Carter,  clerk  United  States  circuit  court,  eastern  district  of  Ix)uisi- 
ana,  as  to  days  on  which  Hon.  Charles  Swayne,  judge,  held  the  circuit  court  in 
New  Orleans  m  May  and  June,  1900. 

I,  Henry  J.  Carter,  clerk  of  the  circuit  court  of  the  United  States  for  the  fifth  judi- 
cial circuit  and  eastern  district  of  Louisiana,  do  hereby  certify  that  in  pursuance  of 
an  order  made  by  the  Hon.  Don  A.  Pardee,  United  States  circuit  judge  for  the  fifth 
judicial  circuit,  on  the  12th  day  of  May,  1900,  and  entere<i  on  said  date,  designating 
the  Hon.  Charles  Swayne,  judge  of  the  northern  district  of  Florida,  to  act  in  the 
eastern  district  of  Louisiana  in  aid  of  the  Hon.  Charles  Parlange,  judge  of  the  eastern 
district  of  Louisiana,,  the  said  Hon.  Charles  Swayne,  judge  aforesaid,  held  sessions 
of  the  United  States  circuit  court  for  the  eastern  district  of  Louisiana,  as  appears 
from  the  minutes  of  said  court,  on  the  following  days,  to  wit:  In  the  city  oi  New 
Orleans,  May  24,  25,  26,  28,  29,  30,  31,  June  1,  2,  4,  5,  6,  7,  8,  9,  11,  12,  13,  14,  15, 
1900. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans  this  8th  day 
of  February,  A.  D.  1905. 

[seal.]  H.  J.  Cabter,  CSerk. 

I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Henry  J.  Carter,  whose  name  is  signed  to  the  above  certificate  as  clerk 
of  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and  eastern  district  of 
Louisiana,  was,  at  the  time  of  signing  said  certificate,  and  is  now,  the  clerk  of  said 
court;  that  said  certificate  is  in  due  form  of  law  and  that  full  faith  and  credit  are  due 
to  his  ofiScial  attestations  as  such  clerk. 

Giv^n  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Charles  Parlange,  Judge. 


Certificate  of  H.  J.  Carter,  clerk  of  United  States  circuit  court,  eastern  district  of 
Louisiana,  as  to  days  on  which  Hon.  Charles  Swayne  held  the  circuit  court  in 
Baton  Rouge,  in  April,  1895. 

I,  Henry  J.  Carter,  clerk  of  the  circuit  court  of  the  United  States  for  the  fifth  judi- 
cial circuit  and  eastern  district  of  Louisiana,  do  hereby  certify  that  in  pursuance  of 
an  order  made  by  the  Hon.  Don  A.  Pardee,  United  States  circuit  judge  for  the  fifth 
judicial  circuit,  entered  on  the  19th  day  of  April,  1895,  designating  the  Hon.  Charles 
Swayne,  judge  of  the  northern  district  of  Florida,  to  act  m  the  eastern  district  of 
Louisiana,  pending  the  disability  of  the  Hon.  Charles  Parlange,  judge  of  the  eastern 
district  of  Louisiana,  the  said  Hon.  Charles  Swayne,  judge  aforesaid,  held  a  sesasion 
of  the  United  States  circuit  court  for  the  eastern  district  of  Louisiana,  in  the  city  of 
Baton  Rouge,  La.,  on  the  following  days,  to  wit,  April  22,  23,  24,  1895. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans  this  8th  day 
of  February,  A,  D.  1905. 

[seal.]  H.  J.  Carter,  ClerL 

I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Henry  J.  Carter,  whose  name  is  signed  to  the  above  certificate  as  clerk 
of  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and  eastern  district  of 
Louisiana,  was,  at  the  time  of  signing  said  certificate,  and  is  now,  the  clerk  of  said 
court;  that  said  certificate  is  in  due  form  of  law,  and  that  full  ^th  and  credit  are 
due  to  his  ofiScial  attestations  as  such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans  in  said  district  this  8th  day  of 
February,  A.  D.  1906. 

Charles  Parlange,  Judge, 
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Certificate  an  to  the  days  on  which  the  district  court  for  eastern  district  of  Louisiana 
was  held  in  May,  1898,  by  the  Hon.  Charles  Swayne,  judge. 

I,  Frank  Hastings  Mortimer,  clerk  of  the  district  court  of  the  United  States  in  and 
for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  the  minutes  of  said  court 
for  the  New  Orleans  division  thereof  show  that  the  Hon.  Charles  Swayne,  judge, 
presided  at  the  sessions  of  said  court  held  at  the  city  of  New  Orleans,  State  of  Louini- 
ana,  on  the  following  days,  viz:  May  11,  12,  13,  14,  16,  17,  18,  19,  20,  21,  23,  24,  27, 
28,  1898. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans,  La. ,  thia 
8th  day  of  February,  A.  D.  1905. 

[seal.]  Fr.ank  Hastings  Mortimer,  Clerk. 

I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Frank  Hasting  Mortimer,  whose  name  is  signed  to  the  foregoing  certi- 
ficate as  clerk  of  the  district  court  for  the  eastern  district  of  Louisiana,  was,  at  the 
time  of  signing  the  same,  and  is  now  the  clerk  of  said  court;  that  said  certificate  is  in 
due  form  of  law,  and  that  full  faith  and  credit  are  due  to  his  official  attestations  as 
such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Charles  Pablange, 

United  Stales  Judge, 


Certificate  of  H.  J.  Carter,  clerk  United  States  circuit  court  eastern  district  of  Louis- 
iana, as  to  days  on  which  Judge  Charles  Swayne  held  the  circuit  court  in  New 
•    Orleans  in  April  and  May,  1895. 

I,  Henry  J.  Carter,  clerk  of  the  circuit  court  of  the  United  States  for  the  fifth  judi- 
cial circuit  and  eastern  district  of  Louisiana,  do  hereby  certify  that,  in  pursuance  of 
an  order  made  by  the  Hon.  Don.  A.  Pardee,  United  States  circuit  judge  for  the  fifth 
judicial  circuit,  entered  on  the  19th  day  of  April,  1895,  designating  the  Hon.  Charles 
Swayne,  judge  of  the  northern  district  of  Florida,  to  act  m  the  eastern  district  of 
Louisiana  pending  the  disability  of  the  Hon.  Charles  Parlange,  judge  of  the  eastern 
district  of  Louisiana,  the  said  Hon.  Charles  Swayne,  judge  aforesaid,  held  sessions  of 
the  United  States  circuit  court  for  the  eastern  district  of  Louisiana,  as  appears  from 
the  minutes  of  said  court,  on  the  following  days,  to  wit,  in  the  city  of  New  Orleans: 
April  19,  20,  25,  26,  27,  29,  30;  May  1,  2,  3,  4,  13,  14,  15,  16,  17,  18,  20,  21,  22,  23,  24, 
25,  27,  28,  29,  30,  31,  1895. 

Witness  my  hand  and  the  seal  of  said  court,  at  the  city  of  New  Orleans,  this  8th 
day  of  February,  A.  D.  1905. 

[SEAL.]  "  H.  J.  Carter,  Clerk. 

I,  Charles  Parlange,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Henry  J.  Carter,  whose  name  is  signed  to  the  above  certificate  as  clerk  of 
the  circuit  court  of  the  United  States  for  the  fifth  circuit  and  eastern  district  of  Louis- 
iana, was  at  the  time  of  signing  said  certificate  and  is  now  the  clerk  of  said  court;  that 
said  certificate  is  in  due  form  of  law,  and  that  full  faith  and  credit  are  due  to  his 
ofiEicial  attestations  as  such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Chables  Parlange,  Judge. 


Certificate  sls  to  the  days  on  which  the  United  States  district  court  for  eastern  dis- 
trict of  Louisiana  was  held  in  March,  1899,  by  the  Hon.  Charles  Swayne,  judge. 

I,  Frank  Hastings  Mortimer,  clerk  of  the  district  court  of  the  United  States  in  and 
for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  the  minutes  of  said  court 
for  the  New  Orleans  divi^sion  thereof  show  that  the  Hon.  Charles  Swayne,  judge, 
presided  at  the  sessions  of  said  court  held  at  the  city  of  New  Orleans,  State  of  Lou- 
isiana, on  the  following  days,  viz:  March  6,  7,  8,  9,  10,  11,  13,  14,  15, 16, 17, 18, 1899. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  Orleans,  La.,  this 
8th  day  of  February,  A.  D.  1905. 

[seal.]  Frank  Hastings  Mortimer,  Clerk. 
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I,  Charles  Parlance,  United  States  judge  for  the  eastern  district  of  Louisiana,  do 
certify  that  Frank  Hastinj^  Mortimer,  whose  name  is  si^ed  to  the  foregoing  certifi- 
cate as  clerk  of  the  district  court  for  the  eastern  distnct  of  Louisiana,  was,  at  the 
time  of  signine  the  same,  and  is  now,  the  clerk  of  said  court;  that  said  certificate  is 
in  due  form  of  law,  and  that  full  faith  and  credit  are  due  to  his  official  attestations 
as  such  clerk. 

Given  under  my  hand  at  the  city  of  New  Orleans,  in  said  district,  this  8th  day  of 
February,  A.  D.  1905. 

Chables  Parlance, 

United  States  Judge. 


Exhibit  I. 

Cerlificaie  shmving  number  of  days  court  was  opened  in  Pensacola  and  Tallahassee. 

In  the  circuit  court  of  the  United  States,  northern  district  of  Florida.     At  Peneacola. 

Hon.  Henry  W.  Palmer, 

Chairman  of  Managers  of  House  of  Representatives  in  Impeachment 

Proceedings  of  Judge  Charles  Swayne,  in  Senate  of  United  States. 

Sib:  In  compliance  with  your  request,  transmitted  through  Mr.  B.  8.  Liddon,  I 
have  the  honor  to  report  that  I  have  examined  the  records  of  said  court  and  find 
from  the  minute  books  thereof  that  Judge  Swayne  attended  and  held  court  in  Pensa- 
cola  and  Tallahassee  on  the  following  dUites,  a  record  of  which  will  appear  on  the 
pages  set  opposite  to  the  dates  so  given: 


1894. 

[After  the  passage  of  act  of  July  23, 1894, 
when  tne  district  was  changed.] 


November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
December 


5,  page  129,  minute  D. 

7,  page  132,  minute  D. 

8,  page  133,  minute  D. 

9,  page  137,  minute  D. 

10,  page  141,  minute  D. 

12,  page  144,  minute  D. 

13,  page  145,  minute  D. 

14,  page  146,  minute  D. 

15,  page  149,  minute  D. 

16,  page  153,  minute  D. 

17,  page  156,  minute  D. 

19,  page  160,  minute  D. 

20,  page  162,  minute  D. 

21,  page  163,  minute  D. 

22,  page  167,  minute  D. 

23,  page  176,  minute  D. 

24,  page  179,  minute  D. 
26,  page  187,  minute  D. 

6,  page  203,  minute  D. 


1895. 


February  6,  page  207,  minute  D. 
February  7,  page  208,  minute  D. 
March  4,  page  209,  minute  D. 
March  5,  page  211,  minute  D. 
March  6,  page  213,  minute  D. 
March  7,  page  217,  minute  D. 
March  8,  page  220,  minute  D. 
March  9,  page  222,  minute  D. 
March  11,  page  223,  minute  D. 
March  12,  page  225,  minute  D. 
March  13,  page  232,  minute  D. 
March  14,  page  236,  minute  D. 
March  15,  page  240,  minute  D. 


March  16,  page  244,  minute  D. 
March  18,  page  250,  minute  D. 
May  6,  page  264,  minute  D. 
May  7,  page  267.  minute  D. 
May  8,  page  275,  minute  D. 
May  9,  page  280,  minute  D. 
November  5,  page  301,  minute  D. 
November  6,  page  304,  minute  D. 
November  7,  page  308,  minute  D. 
November  8,  page  312,  minute  D. 
November  9,  page  315,  minute  D. 
November  11,  page  324,  minute  D. 
November  12,  page  341,  minute  D. 
November  13,  page  350,  minute  D. 
November  14,  page  358,  minute  D. 
November  15,  page  364,  minute  D. 
November  16,  page  366,  minute  D. 

1896. 

January  18,  page  452,  minute  D. 
April  7,  page  2,  minute  E. 
April  8,  page  17,  minute  E. 
April  9,  page  19,  minute  E. 
April  10,  page  22,  minute  E. 
April  11,  page  25,  minute  E. 
April  13,  page  32,  minute  E. 
April  14,  page  46,  minute  E. 
April  15,  page  57,  minute  E. 
April  16,  page  61  minute  E. 
April  17,  page  64,  minute  E. 
April  18,  page  66,  minute  E. 
April  20,  page  73,  minute  E 
April  21,  page  84,  minute  B. 
April  22,  page  91,  minute  E. 
April  23,  page  92,  minute  E. 
April  24,  page  97,  minute  E. 
April  25,  page  102,  minute  E. 
June  29,  page  141,  minute  E. 
June  30,  page  142,  minute  E. 
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July  1,  page  142,  minute  E. 
November  4,  page  147,  minute  E. 
November  5,  page  152,  minute  £. 
November  6,  page  154,  minute  E. 
November  7,  page  167,  minute  E. 
November  9,  page  175,  minute  E. 
November  10,  page  186,  minute  £. 
November  11,  page  189,  minute  E. 
November  12,  page  197,  minute  E. 
November  13,  page  201,  minute  £. 

1897. 

January  9,  page  208,  minute  E. 
April  6,  page  229,  minute  E. 
April  7,  page  233,  minute  E. 
April  8,  page  237,  minute  E. 
April  9,  page  244,  minute  £. 
April  10,  page  249,  minute  E. 
April  11,  page  252,  minute  £. 
April  12,  page  252,  minute  E. 
April  13,  page  255,  minute  E. 
April  14,  page  260,  minute  K. 
April  15,  page  264,  minute  E. 
April  16,  page  265,  minute  E. 
July  2,  {)age  272,  minute  E. 
July  3,  page  272,  minute  E. 
December  14,  page  276,  minute  E. 
December  15,  page  286,  minute  E. 
December  16,  page  298,  minute  E. 
December  17,  page  308,  minute  E. 
December  18,  page  317,  minute  E. 
December  21,  page  320,  minute  £. 

1898. 

May  28,  page  350,  minute  £. 
May  30,  page  351,  minute  £. 
May  31,  page  351,  minute  £. 
June  1,  page  353,  minute  £. 
June  2,  page  356,  minute  E. 
June  3,  page  356,  minute  £. 
June  4,  page  357,  minute  £. 
November  15,  page  363,  minute  £. 
November  16,  page  365,  minute  £. 
November  17,  page  365,  minute  £. 
November  18,  page  366,  minute  £. 
November  19,  page  366,  minute  E. 
December  7,  page  368,  minute  £. 
December  8,  page  368,  minute  £. 
December  9,  page  368,  minute  £. 
December  10,  page  368,  minute  £. 
December  12,  page  369,  minute  E. 
December  13,  page  370,  minute  E. 
December  14,  page  371,  minute  £. 
December  15,  page  371,  minute  E. 
December  16,  page  372,  minute  E. 
December  17,  page  372,  minute  E. 

1899. 

January  27,  page  373,  minute  E. 
January  28,  page  376,  minute  £. 
March  20,  page  379,  minute  E. 
March  21,  page  380,  minute  E. 
March  22,  page  380,  minute  £. 
March  23,  page  381,  minute'E. 
March  24,  page  381,  minute  E. 
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March  25,  pajze  381,  minute  E. 
May  1,  page  383,  minute  £. 
May  2,  page  385,  minute  E. 
May  3,  page  387,  minute  E. 
May  4,  page  396,  minute  E. 
May  5,  page  397,  minute  E. 
May  6,  page  398,  minute  £. 
May  15,  page  400,  minute  E. 
May  16,  page  400,  minute  £. 
May  17,  page  400,  minute  £. 
May  18,  page  400,  minute  E. 
May  19,  page  400,  minute  E. 
May  20,  page  400,  minute  E. 
October  5,  page  7,  minute  F. 
October  6,  page  8,  minute  F. 
November  6,  page  10,  minute  F. 
November  7,  page  10,  minute  F. 
November  8,  page  11,  minute  F. 
November  9,  page  11,  minute  F. 
November  10,  page  11,  minute  F. 
November  11,  page  11,  minute  F. 
November  13,  page  11,  minute  F. 
November  14,  page  13,  minute  F. 
November  15,  page  13,  minute  F. 
November  16,  page  14,  minute  F. 
November  17,  page  15,  minute  F. 
November  18,  page  15,  minute  F. 
November  27,  page  16,  minute  F. 
November  28,  page  16,  minute  F. 
November  29,  page  17,  minute  F. 
November  30,  page  17,  minute  F. 
December  1,  page  17,  minute  F. 
December  2,  page  18,  minute  F. 

1900. 

January  23,  page  20,  minute  F. 
January  24,  page  23,  minute  F. 
January  25,  page  24,  minute  F. 
January  26,  page  24,  minute  F. 
May  8,  page  29,  minute  F. 
May  9,  page  33,  minute  F. 
May  10,  page  33,  minute  F. 
May  11,  page  34,  minute  F. 
May  12,  page  35,  minute  F. 
May  14,  page  36,  minute  F. 
May  15,  page  36,  minute  F. 
May  16,  page  39,  minute  F. 
May  17,  page  42,  minute  F. 
May  18,  page  42,  minute  F. 
May  19,  page  43,  minute  F. 
July  4,  page  46,  minute  F. 
November  8,  page  49,  minute  F 
November  9,  page  53,  minute  F. 
November  10  page  53,  minute  F. 
November  12,  page  55,  minute  F. 
November  13,  page  55,  minute  F. 
November  14,  page  58,  minute  F. 
November  15,  page  59,  minute  F. 
November  16,  page  59,  minute  F. 
November  17,  page  60,  minute  F. 
November  23,  page  60,  minute  F. 
November  24,  page  60,  minute  F. 
November  26,  page  61,  minute  F. 
November  27,  page  61,  minute  F. 
November  28,  -page  62,  minute  F. 
November  30,  page  62,  minute  F. 
December  1,  page  65,  minute  F. 
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1901. 

January  2,  page  67,  minute  F. 
January  3,  page  68,  minute  F. 
January  4,  page  68,  minute  F. 
January  22,  page  68,  minute  F. 
January  23,  page  68,  minute  F. 
January  24,  page  68,  minute  F. 
January  25,  page  69,  minute  F. 
January  26,  page  70,  minute  F. 
January  30,  page  70,  minute  F. 
February  5,  page  70,  minute  F. 
February  7,  page  70,  minute  F. 
February  13,  page  71,  minute  F. 
February  14,  page  72,  minute  F. 
February  20,  page  72,  minute  F. 
February  27,  page  72,  minute  F. 
February  28,  page  73,  minute  F. 
March  1,  page  73,  minute  F. 
March  2,  page  74,  minute  F. 
March  4,  page  75,  minute  F. 
March  5,  page  75,  minute  F. 
March  6,  page  76,  minute  F. 
March  7,  piyre  77,  minute  F. 
March  8,  page  77,  minute  F. 
March  9,  page  78,  minute  F. 
March  11,  page  78,  minute  F. 
March  12,  page  79,  minute  F. 
March  13,  page  79,  minute  F. 
March  14,  page  80,  minute  F. 
March  18,  page  80,  minute  F. 
March  20,  page  80,  minute  F. 
March  25,  page  81,  minute  F. 
March  27,  page  81,  minute  F. 
March  30,  page  81,  minute  F. 
April  1,  page  82,  minute  F. 
April  2,  page  82,  minute  F. 
April  3,  page  82,  minute  F. 
April  4,  page  82,  minute  F. 
April  6,  page  83,  minute  F. 
April  26,  page  85,  minute  F. 
April  27,  page  86,  minute  F. 
April  29,  page  86,  minute  F. 
April  30,  page  88,  minute  F. 
May  1,  lOLge  90,  minute  F. 
May  2,  page  91,  minute  F. 
May  3,  page  92,  minute  F. 
May  4,  page  92,  minute  F. 
May  5,  page  93,  minute  F. 
May  6,  page  94,  minute  F. 
May  7,  page  96,  minute  F. 
May  8,  page  97,  minute  F. 
May  9,  page  98,  minute  F. 
May  10,  page  98,  minute  F. 
May  11,  page  100,  minute  F. 
May  13,  page  101,  minute  -F. 
May  15,  page  101,  minute  F. 
May  16,  page  101,  minute  F. 
May  17,  page  101,  minute  F. 
May  18,  page  101,  minute  F. 
May  22,  page  102,  minute  F. 
May  23,  page  102,  minute  F. 
May  24,  page  102,  minute  F. 
May  25,  page  102,  minute  F. 
May  27,  page  102,  minute  F. 
Mfiy  28,  page  103,  minute  F. 
May  29,  page  103,  minute  F. 
May  30,  page  103,  minute  F. 


May  31,  page  103,  minute  F. 
June  1,  page  103,  minute  F. 
June  3,  page  104,  minute  F. 
June  4,  page  104,  minute  F. 
June  5,  page  104,  minute  F. 
June  6,  page  104,  minute  F. 
June  7,  page  104,  minute  F. 
June  8,  page  104,  minute  F. 
June  10,  page  104,  minute  F. 
June  11,  page  105,  minute  F. 
June  12,  page  105,  minute  F. 
June  13,  page  105,  minute  F. 
June  14,  page  105,  minute  F. 
June  15,  page  105,  minute  F. 
June  17,  page  105,  minute  F. 
June  18,  page  105,  minute  F. 
June  19,  page  107,  minute  F. 
November  4,  page  107,  minute  F. 
November  5,  page  107,  minute  F. 
November  6,  page  109,  minute  F. 
November  7,  page  109,  minute  F. 
November  8,  page  109,  minute  F. 
November  9,  page  109,  minute  F. 
November  11,  page  110,  minute  F. 
November  12,  page  HI,  minute  F. 
November  13,  page  113,  minute  F. 
November  14,  page  113,  minute  F. 
November  15,  page  113,  minute  F. 
November  16,  page  113,  minute  F. 
November  23,  page  114,  minute  F. 
November  24,  page  114,  minute  F. 
November  25,  page  114,  minute  F. 
November  26,  page  114,  minute  F. 
November  27,  page  114,  minute  F. 
November  29,  page  114,  minute  F. 
November  30,  page  114,  minute  F. 
December  3,  page  115,  minute  F. 
December  9,  page  115,  minute  F. 
December  10,  page  115,  minute  F. 
December  11,  page  115,  minute  F. 
December  12,  page  116,  minute  F. 
December  13,  page  116,  minute  F. 
December  14,  page  116,  minute  F. 
December  16,  page  116,  minute  F. 
December  17,  page  116,  minute  F. 
December  18,  page  116,  minute  F. 
December  19,  page  1 16,  minute  F. 
December  20,  page  117,  minute  F. 
December  21,  page  117,  minute  F. 
December  23,  page  117,  minute  F. 
December  24,  page  117,  minute  F. 
December  26,  page  117,  minute  F. 
December  27,  page  117,  minute  F. 
December  28,  page  118,  minute  F. 
December  30,  page  118,  minute  F. 
December  31,  page  118,  minute  F. 

1902. 

January  1,  page  118,  minute  F. 
January  2,  page  119,  minute  F. 
January  3,  page  119,  minute  F. 
January  4,  page  119,  minute  F. 
January  6,  page  119,  minute  F. 
January  7,  page  119,  minute  F. 
January  8,  page  119,  minute  F. 
January  11,  page  120,  minute  F. 
January  13,  page  120,  minute  F. 
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January  14,  page  120,  minute  F. 
January  15,  page  120,  minute  F. 
January  16,  page  120,  minute  F. 
January  17,  page  120,  minute  F. 
January  18,  page  120,  minute  F. 
January  20,  page  120,  minute  F. 
January  21,  page  121,  minute  F. 
January  22,  page  121,  minute  F. 
January  23,  page  121,'  minute  F. 
January  24,  page  121,  minute  F. 
January  25,  page  121,  minute  F. 
January  27,  page  121,  minute  F. 
January'  28,  page  121,  minute  F. 
January  29,  page  121,  minute  F. 
Jauuary  30,  page  122,  minute  F. 
January  31,  page  122,  minute  F. 
February  1,  page  122,  minute  F. 
February  3,  page  122,  minute  F. 
February  5,  page  123,  minute  F. 
February  6,  page  123,  minute  F. 
February  7,  page  123,  minute  F. 
February  8,  page  123,  minute  F. 
February  10,  page  123^  minute  F. 
February  11,  page  123,  minute  F. 
February  12,  page  123,  minute  F. 
February  13,  page  123,  minute  F. 
February  14,  page  124,  minute  F. 
February  15,  page  124,  minute  F. 
February  17,  page  124,  minute  F. 
February  18,  page  125,  minute  F. 
February  19,  page  126,  minute  F. 
February  20,  page  126,  minute  F. 
February  21,  page  126,  minute  F. 
February  22,  page  126,  minute  F. 
February  24,  page  126,  minute  F. 
February  25,  page  126,  minute  F. 
February  26,  page  126,  minute  F. 
February  27,  page  126,  minute  F. 
Febniary  28,  page  127,  minute  F. 
March  1,  page  1^7,  minute  F. 
March  3,  page  127,  minute  F. 
March  4,  page  127,  minute  F. 
March  5,  page  127,  minute  F. 
March  6,  page  127,  minute  F. 
March  7,  page  127,  minute  F. 
March  8,  page  127,  minute  F. 
March  10,  page  128,  minute  F. 
March  11,  page  128,  minute  F. 
March  12,  page  131,  minute  F. 
March  13,  page  131,  minute  F. 
March  14,  page  131,  minute  F. 
March  15,  page  132,  minute  F. 
March  17,  page  132,  minute  F. 
March  18,  page  133,  minute  F. 
March  19,  page  133,  minute  F. 
March  20,  page  134,  minute  F. 
March  21,  page  134,  minute  F. 
March  22,  page  134,  minute  F. 
March  31,  page  135,  minute  F. 
April  1,  page  135,  minute  F. 
April  2,  page  135,  minute  F. 
June  16,  page  136,  minute  F. 
June  17,  page  139,  minute  F. 
June  18,  page  139,  minute  F. 
November  7,  page  147,  minute  F. 
November  8,  page  147,  minute  F. 
November  10,  page  147,  minute  F. 
November  11,  page  147,  minute  F. 


November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
November 
December 
December 
December 
December 
December 
December 
December 
December 
December 
December 
December 
December 
December 
December 


12,  page  151,  minute  F. 

13,  page  151,  minute  F. 

14,  page  152,  minute  F. 

15,  page  152,  minute  F. 

17,  page  152,  minute  F. 

18,  page  152,  minute  F. 

19,  page  153,  minute  F. 

20,  page  153,  minute  F. 

21,  page  155,  minute  F. 

22,  page  155,  minute  F. 

24,  page  155,  minute  F. 

25,  page  156,  minute  F. 

26,  page  156,  minute  F. 

27,  page  157,  minute  F. 

28,  page  157,  minute  F. 

29,  page  158,  minute  F. 

1,  page  159,  minute  F. 

2,  page  161,  minute  F. 

3,  page  161,  minute  F. 

4,  page  161,  minute  F. 

5,  page  161,  minute  F. 

6,  page  161,  minute  F. 

8,  page  161,  minute  F. 

9,  page  161,  minute  F. 

10,  page  161,  minute  F. 

11,  page  162,  minute  F. 

12,  page  162,  minute  F. 

13,  page  162,  minnte  F. 

15,  page  162,  minute  F. 

16,  pag^  162,  minute  F. 

1903. 


March  2,  page  174,  minute  F. 
March  3,  page  177,  minute  F. 
March  5,  page  177,  minute  F. 
March  6,  page  177,  minute  F. 
March  7,  page  178,  minute  F. 
March  9,  page  178,  minute  F. 
March  10,  page  178,  minute  F. 
March  11,  page  178,  minute  F. 
March  12,  page  178,  minute  F. 
March  13,  page  178,  minute  F. 
March  14,  page  178,  minute  F. 
April  15,  page  181,  minute  F. 
April  16,  page  183,  minute  F. 
April  17,  page  183,  minute  F. 
April  18,  page  183,  minute  F. 
April  20,  page  183,  minute  F. 
April  21,  page  183,  minute  F. 
April  22,  page  184,  minute  F. 
April  23,  page  184,  minute  F. 
April  24,  page  184,  minute  F. 
April  25,  page  184,  minute  F. 
April  27,  page  184,  minute  F. 
April  28,  page  184,  minute  F. 
April  29,  page  184,  minute  F. 
April  30,  page  186,  minute  F. 
May  1,  page  187,  minute  F. 
May  2,  page  187,  minute  F. 
May  4,  page  187,  minute  F. 
May  5,  page  189,  minute  F. 
May  6,  page  189,  minute  F. 
May  7,  page  190,  minute  F. 
May  8,  page  190,  minute  F. 
May  9,  page  190,  minute  F. 
May  11,  page  190,  minute  F. 
May  12,  page  191,  minute  F. 
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May  13,  page  191 ,  minute  F. 
May  14,  page  191,  minute  F. 
May  15,  page  192,  minute  F. 
May  16,  page  192,  minute  F. 
May  25,  page  192,  minute  F. 
May  26,  page  192,  minute  F. 
May  27,  page  192,  minute  F. 
May  28,  page  193,  minute  F. 
May  29,  page  193,  minute  F. 
May  30,  page  193,  minute  F. 
June  1,  page  193,  minute  F. 
October  2,  page  200,  minute  F. 
October  3,  page  200,  minute  F. 
October  5,  page  200,  minute  F. 
October  6,  page  200,  minute  F. 
October  7,  page  200,  minute  F. 
October  8,  page  201,  minute  F. 
October  9,  page  201,  minute  F. 
October  10,  page  201,  minute  F. 
October  12,  page  201,  minute  F. 
October  13,  page  202,  minute  F. 
October  16,  page  203,  minute  F. 
October  19,  page  204,  minute  F. 
October  20,  page  204,  minute  F. 
October  21,  i)age  204,  minute  F. 
October  22,  page  204,  minute  F. 
October  23,  page  205,  minute  F. 
October  24.  page  205,  minute  F. 
October  26,  page  205,  minute  F. 
October  27,  poge  207,  ihinute  F. 
October  28,  page  208,  minute  F. 
October  29,  page  208,  minute  F. 
October  30,  page  208,  minute  F. 
October  31,  page  208,  minute  F. 
November  2,  page  209,  minute  F. 
November  3,  page  209,  minute  F. 
November  4,  page  211,  minute  F. 
November  5,  page  212,  minute  F. 
November  6,  page  212,  minute  F. 
November  7,  page  213,  minute  F. 
November  9,  page  213,  minute  F. 
November  10,  page  216,  minute  F. 
November  11,  page  217,  minute  F. 
November  12,  page  217,  minute  F. 
November  13,  page  217,  minute  F. 
November  14,  page  218,  minute  F 
November  16,  page  218,  minute  F. 
November  17,  page  218,  minute  F. 
November  18,  page  218,  minute  F. 
November  19,  page  218,  minute  F. 
November  20,  page  218,  minute  F. 
November  21,  page  218,  minute  F. 
November  30,  page  218,  minute  F. 
December  1,  page  219,  minute  F. 
December  2,  page  219,  minute  F. 
December  3,  page  219,  minute  F. 
December  4,  page  219,  minute  F. 
December  5,  page  219,  minute  F. 
December  7,  page  219,  minute  F. 
December  8,  page  219,  minute  F. 
December  9,  page  220,  minute  F. 
December  10,  page  220,  minute  F. 
December  11,  page  220,  minute  F. 
December  12,  page  220,  minute  F. 
December  14,  page  221,  minute  F. 
December  15,  page  221,  minute  F. 
December  16,  page  221,  minute  F. 
December  17,  page  221,  minute  F. 


December  18, 
Deceml)er  19, 
Deceml)er  21, 
December  22, 
December  23, 
December  24, 
December  26, 
December  28, 
December  29, 
December  31, 


page  221, 
page  221, 
page  221, 
page  221, 
page  222, 
page  222, 
page  222, 
page  222, 
page  222, 
page  222, 


m 
m 
ni 
m 
m 
m 
m 
m 
m 
m 


nute 
nute 
nute 
nute 
nute 
nute 
nute 
nute 
nute 
nute 


F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 


AT  TALLAHASSEE. 


1894. 


December  4,  page  191,  old  minute  book. 

1895. 

January  18,  page  202,  old  minute  book. 
January  19,  page  209,  old  minute  book. 
February  4,  page  209,  old  minute  book. 
February  5,  page  220,  old  minute  book. 
April  16,  page  223,  old  minute  book. 
April  17,  page  223,  old  minute  book. 
April  18,  page  226,  old  minute  book. 
July  16,  page  233,  old  minute  book. 

1896. 

The  May  term  of  1896  was  held  by  Judge 
Locke. 

1896. 

November  2,  page  60,  minute  book. 

1897. 
January  9,  page  60,  minute  book.. 

1898. 

June  6,  page  78,  minute  book. 
June  7,  page  82,  minute  book. 
June  8,  page  91,  minute  book. 

1899. 

May  9,  page  105,  minute  book. 
May  10,  page  107,  minute  book. 
May  11,  page  109,  minute  book. 
May  12,  page  109,  minute  book. 
May  13,  page  110,  minute  book. 
November  20,  page  110,  minute  book. 
November  21,  page  110,  minute  book. 
November  22,  page  113,  minute  book. 
November  23,  page  116,  minute  book 
November  24,  page  117,  minute  book. 
December  4,  page  117,  minute  book. 
December  5,  page  119,  minute  book. 

1900. 

May  22,  page  124,  minute  book. 
May  23,  page  126,  minute  book. 
November  l9,  page  128,  minute  book. 
November  20,  page  129,  minute  book. 
November  21,  page  130,  minute  book. 
November  22,  page  132,  minute  book* 


J 
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1901. 

November  18,  page  134,  minute  book. 
November  19,  page  136,  minute  book. 
November  20,  page  136,  minute  book. 
November  21,  page  137,  minute  book. 
November  22,  page  138,  minute  book. 

1902. 

March  24,  page  141,  minute  book. 
March  25,  page  142,  minute  book. 
March  26,  page  143,  minute  book. 
March  27,  page  144,  minute  book. 


May  18,  page 
May  19,  page 
May  20,  page 
May  21,  page 
May  22,  page 
May  23,  page 
November  23, 
November  24, 
November  25, 
November  26, 
November  27, 
November  28, 


1903. 

155,  minute  book. 

156,  minute  book. 

156,  minute  book. 

157,  minute  book. 

157,  minute  book. 

158,  minute  book, 
page  169,  minute 
page  169,  minute 
page  171,  minute 
page  171,  minute 
page  172,  minute 
page  172,  minute 


book, 
book, 
book, 
book, 
book, 
book. 


State  op  Florida,  CouiUy  of  Escambia,  ss: 

I,  Frederick  W.  Marsh,  clerk  of  the  circuit  court  of  the  United  States  in  and  for 
the  northern  district  of  Florida  and  the  fifth  judicial  circuit,  hereby  certify  that  the 
foregoing  is  a  true  and  correct  copy  of  certain  dates  in  which  court  was  held,  the 
judge  present  and  presiding,  at  Pensacola  and  Tallahassee,  Fla.,  for  the  different 
years  as  set  forth,  with  the  page  upon  which  the  entry  is  to  be  found,  together  with 
the  number  of  the  minute  book  wherein  the  same  is  of  record. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  the  seal  of  said  court,  at  the 
city  of  Pensacola,  in  said  district,  this  3d  day  of  February,  A.  D.  1905. 

[seal.]  F.  W.  MAJtsH,  Clerk. 

District  court  of  the  United  States,  northern  district  of  Florida. 

Dates  on  which  the  district  court  was  opened  and  the  jud^  present  and  presiding, 
in  addition  to  those  already  ^ven  for  the  circuit  court,  on  which  dates  the  judge  was 
present  and  presiding  in  both  courts: 


1894. 

December  5,  page  52,  old  minute  book. 

1895. 

October  15,  page  78,  old  minute  book. 
October  16,  page  84,  old  minute  book. 
October  17,  page  89,  old  minute  book. 

1896. 

January  17,  page  105,  old  minute  book. 

1898. 

January  14,  page  67,  new  minute  book. 
January  15,  page  70,  new  minute  book. 
April  5,  page  76,  new  minute  book. 
November  12,  page  110,  new  minute  book. 
November  14,  page  119,  new  minute  book. 

1899. 

November  25,  page  198,  new  minute  book. 

1900. 

May  4,  page  226,  new  minute  book. 
May  5,  page  227,  new  minute  book.' 
May  7,  page  236,  new  minute  book. 
July  4,  page  250,  new  minute  book. 
October  3,  page  263,  new  minute  book. 


I 


1901. 

February  25,  page  301,  new  minute  book. 
March  22,  page  308,  new  minute  book. 
May  14,  page  330,  new  minute  book. 
May  20,  page  332,  new  minute  book. 
May  21,  page  332,  new  minute  book. 
June  20,  page  339,  new  minute  book. 
June  21,  page  339,  new  minute  book. 
June  22,  page  339,  new  minute  book. 
June  24,  page  340,  new  minute  book. 
June  25,  page  340,  new  minute  book. 
June  26,  page  341,  new  minute  book. 
June  27,  page  341,  new  minute  book. 
June  28,  page  341,  new  minute  book. 
June  29,  page  342,  new  minute  book. 
December  2,  page  366,  new  minute  book. 

1902. 

February  4,  page  390,  new  minute  book. 
March  28,  page  409,  new  minute  book. 
March  29,  page  409,  new  minute  book. 
November  6,  page  435,  new  minute  book. 

1903. 

September  30,  page  529,  new  minute  book. 
October  17,  page  546,  new  minute  book. 
December  30,  page  568,  new  minute  book. 
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United  States  of  America, 

Northern  District  of  Florida: 

I,  F.  W.  Mareh,  clerk  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  hereby  certify  that  the  foregoing  is  a  true  and  correct 
copy  from  the  records  of  this  court  as  the  same  remains  of  nle  and  record  in  said 
court. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  the  seal  of  the  said  court 
at  the  city  of  rensacola,  in  said  district,  this day  of  February,  A.  D.  1905. 

[seal.]  ,  CUrk. 


[From  the  minutes  of  the  United  States  circuit  court  for  the  northern  district  of 

Texas,  at  Dallas.     Vol.  7,  page  153.] 

Dallas,  Tex.,  January  11  y  1897. 

Be  it  remembered  that  on  this  the  11th  day  of  February,  1897,  the  same  being  the 
second  Monday  of  said  month,  the  circuit  court  of  the  United  States  in  the  fifth  cir- 
cuit thereof,  in  and  for  the  northern  district  of  Texas,  met  at  Dallas,  Tex.,  pursuant 
to  law. 

Pi^esent:  Hon.  Charles  Swayne,  United  States  district  judge  for  the  northern  district 
of  Florida,  presiding  by  regular  designation  and  apjwintraent;  W.  O.  Hamilton, 
United  States  att*)rney;  R.  M.  Love,  marshal,  and  J.  H.  Finks,  clerk,  by  his  deputy, 
Charles  H.  Jjednuni,  when  and  where  the  following  proceedings  were  had  and  done, 
to  wit: 

I,  J.  H.  Finks,  clerk  of  the  United  States  circuit  court,  fifth  circuit  and  northern 
district  of  Texas,  do  hereby  certify  that  the  records  of  the  said  court  at  Dallas,  Tex., 
show  the  foregoing  order  opening  court  on  January  11,  1897. 

In  testimony  whereof  witness  my  hand  officially  and  the  seal  of  the  United  States 
circuit  court  at  Dallas,  Tex.,  this,  the  7th  day  of  February,  A.  D.  1905. 

[seal.]  J.  H.  Finks, 

Clerk  United  States  Circuit  Court. 

Mr.  Thurston.  For  the  convenience  of  the  court  and  notification  to 
the  managers  as  to  what  we  claim  these  certificates  show,  I  will  ask  to 
have  printed  in  the  record  a  list  compiled  by  us  from  the  certificates 
showme  the  various  dates  in  a  brief  and  concise  form  in  the  nature  of 
a  calendar,  and  also  showing  our  computations  qf  the  number  of  days 
covered  by  them. 

Mr.  Manager  Palmer.  To  that  we  object. 

Mr.  Thurston.  I  offer  that  not  as  evidence,  but  as  part  of  our  argu- 
ment, and  under  the  rule  adopted  this  morning. 

Mr.  Manager  Palmer.  Mr.  President,  1  submit  that  the  certificates 
when  printed  will  show  what  they  contain,  and  their  computation  is 
what  we  object  to. 

The  Presiding  Officer.  That  is  a  part  of  the  argument,  and  the 
Presiding  OflBcer  thinks  should  be  withheld  until  the  argument  is 
commenced. 

Mr.  Thurston.  If  that  is  their  objection,  we  withhold  it. 

Mr.  President,  I  ask  to  have  printed  in  the  record  the  act  of  Con- 
gress approved  July  23,  1894,  and  found  at  page  117  of  volume  28, 
United  States  Statutes  at  Large,  being  the  act  which  changed  the 
boundary  of  the  northern  district  of  Florida. 

The  Presiding  Officer.  Does  the  counsel  desire  to  have  it  read  by 
the  Secretary  ? 

Mr.  Thurston.  I  do  not  desire  to  have  it  read. 

The  Presiding  Officer.  It  will  be  placed  in  the  record  without 
reading. 
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The  act  referred  to  is  as  follows: 

Chap.  149. — An  act  to  change  the  boundaries  of  the  judicial  districts  of  the  Slate  of 

Florida. 

Beit  enacted,  etc, J  That  the  following  counties  of  the  State  of  Florida,  to  wit: 
Alachua,  Baker,  Bradford,  Brevard,  Clay,  Columbia,  Dade,  Duval,  Hamilton,  Lake, 
Madison,  Marion,  Nassau,  Orange,  Osceola,  Putnam,  St.  John,  Sumter,  Suwannee,  and 
Volusia,  be,  and  the  same  are  hereby,  detached  from  the  northern  judicial  district 
of  said  State  and  attached  to  the  southern  judicial  district  thereof. 

Sec.  2.  That  terms  of  the  district  and  circuit  courts  for  said  southern  district  shall 
be  held  at  Jacksonville,  Fla.,  beginning  on  the  first  Monday  of  December  of  each 
year,  in  addition  to  the  times  at  Key  West  and  Tampa,  as  now  provided  by  law. 

Sbc.  3.  And  be  it  further  enacted.  That  all  cases  or  proceedings  pending  in  the  circuit 
court  for  the  northern  district  of  Florida  at  Jacksonville,  Fla.,  or  filed  in  the  oflBce  of 
the  clerk  of  said  circuit  court  at  Jacksonville  aforesaid,  and  all  records  of  said  court 
at  Jacksonville  aforesaid,  are  hereby  transferred  to  said  circuit  court  for  the  southern 
district  of  Florida,  to  be  proceeded  with  therein  as  if  originally  instituted  in  said  court. 
And  all  cases  or  proceedings  pending  in  the  district  court  for  the  northern  district  of 
Florida  at  Jacksonville,  Fla.,  or  filed  in  the  ofiice  of  the  clerk  of  said  district  court  at 
Jacksonville  aforesaid,  and  all  records  of  said  court  at  Jacksonville  aforesaid,  are 
hereby  transferred  to  said  district  court  for  the  southern  district  of  Florida,  to  be 
proceeded  with  therein  as  if  originally  instituted  in  said  court. 

Approved,  July  23,  1894. 

Mr.  Thurston.  I  also  ask  to  have  printed  in  the  Record  the  various 
provisions  from  the  statutes  enactea  by  Congress  providing  for  the 
compensation  of  circuit  and  district  judges  while  attending  court  out- 
side of  their  own  districts.  I  have  prepared  this  from  the  various 
appropriation  acts  of  Congress,  and  I  ask  that  it  be  printed  in  the 
Record. 

Mr.  Manager  Olmsted.  Let  us  see  what  it  is.  [The  paper  was 
handed  to  Mr.  Manager  Olmsted.] 

Mr.  Thurston.  I  nave  prepared  those  relating  to  the  district  judges 
in  the  inverse  order  of  their  enactment,  and  1  ask  that  they  go  into 
the  record  in  tliat  order — that  is,  commencing  with  the  last  appro- 
priation act  and  running  backwards. 

Mr.  Manager  Qlmsted.  I  presume  they  are  all  riffht. 

The  Presiding  Officer.  It  there  is  no  objection,  the  paper  referred 
to  bv  counsel  for  the  respondent  will  be  placed  in  the  record. 

The  paper  referred  to  is  as  follows: 

[Circuit  court  of  appeals,  act  of  March  3,  1891  (26  Stats.,  828).] 

Sec.  8.  That  any  justice  or  judge  who,  in  pursuance  of  the  provisions  of  this  act, 
shall  attend  the  circuit  court  of  appeals  held  at  any  place  other  than  where  he 
resides,  shall,  upon  his  written  certificate,  he  paid  by  the  marshal  of  the  district  in 
which  the  court  shall  be  held  his  reasonable  expenses  for  travel  and  attendance,  not 
to  exceed  $10  per  day,  and  such  payments  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  with  the  United  States. 

[Sundry  civil  appropriation  bill,  April  28,  1904  (Stats.,  p.  508).] 

Appropriation  of  $165,000,  amon^  other  things,  for  payment  '^of  reasonable  expenses 
for  travel  and  attendance  of  distnct  judges  directed  to  hold  court  outside  of  their 
districts,  not  to  exceed  $10  per  day  eacn,  to  be  paid  on  written  certificates  of  the 
judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals 
not  to  exceed  $10  per  day." 

[Sundry  civil  appropriation  bill,  March  3,  1903  (Stats.,  p.  1141).] 

Appropriation  of  $160,000,  amon^  other  things,  for  payment  ''of  reasonable  expenses 
for  travel  and  attendance  of  distnct  judges  directed  to  hold  court  outside  oi  their 
districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the 
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judges,  and  such  payments  shall  he  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals 
not  to  exceed  $10  per  day." 

[Sundry  civil  appropriation  bill,  June  28, 1902  (Stats.,  p.  476).] 

Appropriation  of  $160,000,  among  other  things,  for  payment  **of  reasonable 
expenses  for  travel  and  attendance  of  district  jud^  directeil  to  hold  court  outside 
of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of 
the  judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounte  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals 
not  to  exceed  $10  per  day." 

[Sundry  civil  appropriation  bill,  March  3,  1901  (Stats.,  p.  1183).] 

Appropriation  of  $160,000,  among  other  thin^,  for  payment ' '  of  reasonable  expenses 
for  travel  and  attendance  of  district  judges  direc^ted  to  hold  court  outside  of  their 
districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the 
judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals." 

[Deficiency  appropriation  bill,  March  3,  1901  (Stats.,  p.  1047).] 

Appropriation  of  $12,000,  amon|]^  other  things,  for  payment  *'  of  reasonable  expenses 
for  travel  and  attendance  of  distnct  iudges  dire«ted  to  hold  court  outside  of  their  dis- 
tricts, not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the  judges, 
and  such  pt^yments  shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts 
with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals." 

[Sundry  civil  appropriation  bill,  June  6,  1900  (Stats.,  p.  641).] 

Appropriation  of  $150,000,  among  other  things,  for  payment  ''of  reasonable 
expenses  for  travel  and  attendance  of  district  judges  directed  to  hold  court  outside 
of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates 
of  the  judges,  and  such  pa>rments  shall  be  allowed  the  marshal  in  the  settlement  of 
his  accounts  with  the  United  States;  exx)ense8  of  judges  of  the  circuit  courts  of  appeals. ' ' 

[Sundry  civil  appropriation  bill,  March  3,  1899  (Stats.,  p.  1116).] 

Appropriation  of  $150,000,  among  other  things,  for  pajrment  ''of  reasonable  ex- 
penses for  travel  and  attendance  of  district  judges  directed  to  hold  court  outside  of 
their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  Written  certificates  of 
the  judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounte  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals." 

[Sundry  civil  appropriation  bill,  July  1,  1898  (Stats.,  p.  644).] 

Appropriation  of  $150,000,  among  other  things,  for  payment  "of  reasonable  ex- 
penses for  travel  and  attendance  of  district  iudges  directed  to  hold  court  outside  of 
their  districts,  not  to  exceeti  $10  per  day  ea(!h,  to  be  paid  on  written  certificates  of  the 
judges,  and  such  payments  shall  \)e  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals." 

[Sundry  civil  appropriation  bill,  June  4,  1897  (Stats.,  p.  58).] 

Appropriation  of  $150,000,  amongother  things,  for  payment ' '  of  reasonable  expenses 
for  travel  and  attendance  of  district  judges  directed  to  "hold  court  outside  of  their  dis- 
tricts, not  to  exceed  $10  per  day  eac^h,  to  be  paid  on  written  certificates  of  the  judges, 
and  such  payments  shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts  with 
the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals." 

[Sundry  civil  appropriation  bill,  June  11,  1896  (Stat.  L.,  p.  451).] 

Appropriation  of  $110,000,  among  other  things,  for  payment ' '  of  reasonable  expenses 
for  travel  and  attendance  of  district  judges  directed  to  hold  court  outside  of  their  dis- 
tricts, not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the  judges, 
and  such  payments  shall  be  allowecl  the  marshal  in  the  settlement  of  his  accounts 
with  the  United  States;  expenses  of  judges  of  the  circuit  courts  of  appeals." 
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[Deficiency  appropriation  bill,  June  8,  1896  (Stat  L.,  398).] 

Appropriation  of  $10,000,  amon^  other  thines,  for  payment  *'of  expenses  of  district 
judges  directed  to  hold  court  outside  of  their  districts  and  judges  of  the  circuit  courts 
of  appeals." 

[Sundry  civil  appropriation  bill,  March  2,  1895  (Stat.  L.,  p.  958).] 

Appropriation  of  $150,000,  among  other  things,  for  payment  **of  expenses  of  dis- 
trict judges  directed  to  hold  court  outside  of  their  districts  and  judges  of  the  circuit 
courts  of  appeals." 

[Sundry  civil  appropriation  bill,  August  18,  1894  (Stats.,  p.  417).] 

Appropriation  of  $150,000,  among  other  things,  for  payment  ''of  expenses  of  dis- 
trict judges  directed  to  hold  court  outside  of  their  districts  and  judges  of  the  circuit 
courts  ofappeals." 


[Sundry  civil  appropriation  bill,  March  3,  1893  (Stats.,  p.  609).] 

Appropriation  of  $150,000,  among  other  things,  for  payment  "of  expenses  of  dis- 
trict judges  directed  to  hold  court  outside  of  their  districts  and  judgei?  of  the  circuit 
courts  of  appeals." 

[Sundry  civil  appropriation  bill,  August  5,  1892  (Stats.,  p.  386).] 

Appropriation  of  $135,600,  among  other  things,  for  payment  "of  expenses  of  dis- 
trict judges  directed!  to  hold  court  outside  of  their  districts." 

Mr.  Thurston.  I  also  ask  to  have  incorporated  and  printed  in  the 
record  cei*tain  short  provisions  of  the  act  of  July  31,  1894,  being 
those  provisions  of  the  act  relating  to  the  duties  of  the  Comptroller 
and  other  accounting  oflBcers  of  the  Government  in  passing  upon 
acc*ounts  such  as  are  involved  in  this  proceeding. 

The  Presiding  Officer.  Is  there  objection  on  the  part  of  the 
managers? 

Mr.  Manafifer  Olmsted.  This  does  not  seem  to  be  the  statute,  but 
somebody's  digest. 

Mr.  HiOGiNS.  That  is  only  a  memorandum  of  the  sections. 

Mr.  Manager  Olmsted.  I  would  rather  have  the  language  of  the 
act  so  in. 

Mr.  HiooiNS.  Of  course. 

Mr.  Thurston.  I  thought  it  had  been  copied. 

Mr.  HiOGiNS.  No;  it  has  not. 

Mr.  Thurston.  I  offer  the  first  line  of  section  7,  which  reads  as 
follows. 

The  Presiding  Officer.  What  is  the  volume? 

Mr.  THxmsTON.  Volume  28  of  the  Statutes  at  Large,  page  206.  It 
reads: 

Accounts  shall  be  examined  by  the  auditors  as  follows: 

Then  I  offer 

Mr.  Manager  Smith.  Is  that  all  vou  offer? 

Mr.  Thurston.  No.  Then  I  ask  to  have  printed,  following  thaf, 
the  fifth  paragraph  of  section  7. 

Mr.  Manager  Olmsted.  Pardon  me  if  I  look  over  it  with  you. 

Mr.  Thurston.  Certainly.  Following  that,  I  wish  to  offer  the  fifth 
paragraph  of  section  7,  found  on  page  207;  following  that,  the  first 
paragraph  of  section  8,  found  upon  the  same  page;  then  that  clause  of 
section  8  found  on  pa^e  208,  beginning  with  the  words  "all  decisions 
by  Auditors, '^  etc.;  abo  section  13  of  said  act,  on  page  210. 
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The  matter  referred  to  is  as  follows: 

Fifth.  The  Auditor  for  the  State  and  other  Departments  shall  receive  and  examine 
all  accounts  of  salaries  and  incidental  expenses  of  the  offices  of  the  Secretary  of  State, 
the  Attorney-General,  and  the  Secretary  of  Agriculture,  and  of  all  bureaus  and 
offices  under  their  direction;  all  accounts  relating  to  all  other  business  within  the^ 
jurisdiction  of  the  Departments  of  State,  Justice,  and  Agriculture;  all  accounts  relat- 
ing to  the  diplomatic  and  consular  service,  the  judiciary,  United  States  courts,  judg- 
ments of  United  States  courts,  Executive  Office,  Civil  Service  Commission,  Interstate 
Commerce  Commission,  Department  of  Labor,  District  of  Columbia,  Fish  Commis- 
sion, Court  of  Claims  and  its  judgments,  Smithsonian  Institution,  Territorial  govern- 
ments, the  Senate,  the  House  of  Representatives,  the  Public  Printer,  Library  of 
Congress,  Botanic  Garden,  and  accounts  of  all  boards,  commissions,  and  establish- 
ments of  the  Government  not  within  the  jurisdiction  of  any  of  the  Executive  Depart- 
ments. He  shall  certify  the  balances  arising  thereon  to  the  division  of  bookkeeping 
and  warrants,  and  send  forthwith  a  copy  of  each  certificate,  according  to  the  charac- 
ter of  the  account,  to  the  Secretary  of  the  Senate,  Clerk  of  the  House  of  Representa- 
tives, Sergeant-at-Arms  of  the  House  of  Representaitives,  or  the  chief  officer  of  the 
li^xecutive  Department,  commission,  board,  or  establishment  concerned. 

♦  »»»»♦* 

Sec.  8.  The  balances  which  may  from  time  to  time  be  certified  by  the  Auditors  to 
the  Division  of  Bookkeeping  and  Warrants,  or  to  tlie  Postmaster-General,  upon  the 
settlements  of  public  accounts,  shall  be  final  and  conclusive  \i\yon  the  executive 
branch  of  the  Government,  except  that  any  person  whose  accounts  may  have  been 
settled,  the  head  of  the  Executive  Department,  or  of  the  board,  commission,  or  estab- 
lishment not  under  the  jurisdiction  of  an  Executive  Department,  to  which  the  account 
pertains,  or  the  Comptroller  of  the  Treasury,  may,  within  a  year,  obtain  a  revision  of 
the  said  account  by  the  Comptroller  of  the  Treasury,  whose  decision  upon  such  revi- 
sion shall  be  final  and  conclusive  upon  the  executive  branch  of  the  Government: 
Providedy  That  the  Secretary  of  the  Treasury  may,  when  in  his  judgment  the  interests 
of  the  Government  require  it,  suspend  payment  and  direct  the  reexamination  of  any 
account. 

All  decisions  by  Auditors  making  an  original  construction  or  modifying  an  existing 
construction  of  statutes  shall  be  forthwith  reported  to  the  Comptroller  of  the  Treasury, 
and  items  in  any  account  affected  by  such  decisions  shall  be  suspended  and  payment 
thereof  withheld  until  the  Comptroller  of  the  Treasury  shall  approve,  disapprove,  or 
modify  such  decisions  and  certify  his  actions  to  the  Auditor.  All  decisions  made  by 
the  Comptroller  of  the  Treasury  under  this  act  shall  be  forthwith  transmitted  to  the 
Auditor  or  Auditors  whose  duties  are  affected  thereby. 

Sec.  13.  Before  transmission  to  the  Department  of  the  Treasury  the  accounts  of 
district  attorneys,  assistant  attorneys,  marshals,  commissioners,  clerks,  and  other 
officers  of  the  courts  of  the  United  States,  except  consular  courts,  made  out  and 
approved  as  required  by  law,  and  accounts  relating  to  prisoners  convicted  or  held  for 
trial  in  any  court  of  the  United  States,  and  all  other  accounts  relating  to  the  business 
of  the  Department  of  Justice  or  of  the  courts  of  the  United  States  other  than  consular 
courts,  shall  })e  sent  with  their  vouchers  to  the  Attorney -General  and  examined 
under  his  supervision. 

Judges  receiving  salaries  frem  the  Treasury  of  the  United  States  shall  be  paid 
monthly  by  the  disbursing  officer  of  the  Department  of  Justice,  and  to  him  all  cer- 
tificates of  nonabsence  or  of  the  cause  of  absence  of  judges  in  the  Territories  shall 
be  sent.  Interstate  Commerce  Commissioners  and  other  officers,  now  paid  as  judges 
are,  shall  be  paid  monthly  by  the  proper  disbursing  officer  or  ofilcers. 

Mr.  Thurston.  I  also  ask  to  have  incorporated  and  put  into  the 
Record  the  first  paragraph  of  section  1  of  the  act  of  February  22, 1875, 
entitled  "An  act  regulating  fees  and  costs,  and  for  other  purposes." 

The  Presiding  Officer.  What  volume? 

Mr.  HiGGiNS.  The  first  volume  of  the  Supplement  to  the  Revised 
Statutes  of  the  United  States. 

The  Presiding  Officer.  In  the  absence  of  objection,  the  matter 
referred  to  will  be  inserted  in  the  Record. 
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The  matter  referred  to  is  as  follows: 

[Sbction  1.]  That  before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other 
officer,  or  any  account  payable  out  of  the  money  of  the  United  States  shall  be  allowed 
by  any  officer  of  the  Treasury,  in  favor  of  clerks,  marshals,  or  district  attorneys,  the 
party  claiming  such  account  shall  render  the  same,  with  the  vouchers  and  items 
thereof,  to  a  United  States  circuit  or  district  court,  and  in  presence  of  the  district 
attorney  or  his  sworn  assistant,  whose  presence  shall  be  noted  on  the  record,  prove 
in  open  court,  to  the  satisfaction  of  the  court,  by  his  own  oath  or  that  of  other  per- 
sons having  knowledge  of  the  facts,  to  be  attached  to  such  account,  that  the  services 
therein  charged  have  been  actually  and  necessaril}^  performed  as  therein  stated;  and 
that  the  disbursements  charged  have  been  fully  paid  in  lawful  money;  and  the  court 
shall  thereupon  cause  to  be  entered  of  record  an  order  approving  or  disapproving  the 
account,  as  may  be  according  to  law,  and  just. 

Mr.  Thurston.  I  also  ask  to  have  incorporated  in  the  Record  those 
portions  of  the  official  debates  of  Congress,  first,  found  in  volume  28, 
part  5,  Fifty -fourth  Congress,  first  session,  being  a  part  of  the  pro- 
ceedings of  the  Senate  of  April  24,  1896;  second,  the  proceedings  of 
the  House  of  Representatives  found  in  the  Congressional  Record,  vol- 
ume 31,  part  3,  Fifty-fifth  Congress,  first  session,  being  a  part  of  the 
proceedings  of  that  House  of  February  28,  1898;  third,  that  part  of 
the  proceedings  of  the  House  of  Representatives  found  in  the  Con- 
gressional Record,  Fifty -seventh  Congress,  second  session,  volume  36, 
part  2,  being  a  part  of  the  proceedings  of  the  House  of  Representatives 
of  January  27,  1903. 

These  are  the  debates  on  three  separate  occasions  when  the  provisions 
of  law  relating  to  the  payment  of  expenses  for  travel  and  attendance 
of  judges  holding  court  outside  of  their  districts  were  under  considera- 
tion. AVe  oflFer  it  as  a  part  of  the  parliamentary  history  of  the  enact- 
ment of  these  laws  and  as  having  some  bearing  upon  their  construction. 

The  Presiding  Officer.  Is  there  any  objection  to  that? 

Mr.  Manager  Olmsted.  Is  the  honorable  counsel  through  with  his 
offer? 

Mr.  Thurston.  Yes,  sir. 

Mr.  HiGGiNS.  As  to  that  part  of  it;  but  we  have  another  statute  here 
to  which  you  will  not  object. 

Mr.  Manager  Olmsted.  You  desire  to  put  it  in  ahead  of  this,  do 
you? 

Mr,  HiGGiNS.  Yes. 

Mr.  Thurston.  In  advance  of  the  offer — which  I  desire  and  with- 
hold for  the  moment — 1  ask  to  have  incorporated  and  printed  in  the 
record  certain  portions  of  the  United  States  Statutes,  volume  30,  page 
544,  which  I  now  present,  being  a  part  of  the  act  to  establish  a 
uniform  s^'stem  of  bankruptcy,  ete. 

Mr.  HiGGiNS.  It  is  the  Greenhut  case. 

Mr.  Thurston.  It  is  the  O'Neal  case.  The  question  raised  in  that 
case  was  whether  or  not  the  officer  at  that  time  was  an  officer  in  the 
discharge  of  his  duty. 

Mr.  Manager  Palmer.  We  shall  not  object. 

The  Presiding  Officer.  Is  there  objection  'i 

Mr.  Manager  Palmer.  No,  sir. 

The  Presiding  Officer.  The  matter  referred  to  will  be  inserted  in 
the  record. 
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The  matter  referred  to  is  as  follows: 

[United  States  Statutes,  vol.  30,  p.  544.    July  1,  1898.] 

Chap.  541. — An  act  to  establish  a  uniform  system  of  bankruptq/  throughout  the  United 

States, 

Chapter  I. — Definitions. 

Section  1.  Meaning  of  words  and  phrases, —  *  *  *  "Officer"  shall  include 
clerk,  marshal,  receiver,  referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or 
the  forbidding  of  an  act  by  any  officer  shall  include  his  successor  and  any  person 
authorized  by  law  to  perform  the  duties  of  such  officer.    *    *    * 

[Chapter  II,  pp.  545-546.] 

Sec.  2.  Creationofcourts  of  bankruptcy  and  tlieir  jurisdictions. —  »  »  »  (4)  Arraign, 
try,  and  punish  bankrupts,  officers  and  other  persons,  and  the  agents,  officers,  mem- 
bers of  the  board  of  directors  or  trustees,  or  other  similar  controlling  l)odies,  of  cor- 
porations for  violations  of  this  ac*t,  in  accordance  with  the  laws  of  procedure  of  the 
United  States  now  in  force,  or  such  as  mav  be  hereafter  enacted,  regulating  trials  for 
the  alleged  violation  of  laws  of  the  United  States;  *  ♦  *  (7)  cause  the  estates  of 
bankrupts  to  be  collected,  reduced  to  money,  and  distributed;  *  *  *  (13)  enforce 
obedience  by  bankrupts,  officers,  and  other  persons  to  all  lawful  orders,  by  fine  or 
imprisonment  or  fine  and  imprisonment;  (14)  extradite  l)ankrupts  from  their  respec- 
tive districts  to  other  districts;  (15)  make  such  orders,  issue  such  process,  and  enter 
such  judgments  in  addition  to  those  specifically  provided  for  as  may  be  necessary  for 
the  enforcement  of  the  provisions  of  this  act;  ( 16)  punish  persons  for  contempts  com- 
mitted before  referees;    *    *    *. 

[Chapter  541,  page  556.] 

Sec.  41.  Contempts  before  referee. — A  person  shall  not,  in  proceedings  before  a  referee, 
(1)  disobey  or  resist  any  lawful  order,  process,  or  writ,  (2),  misbehave  during  a 
hearing  or  so  near  the  place  thereof  as  to  obstruct  the  same,  (3)  neglect  to  produce, 
after  having  been  ordered  to  do  so,  any  person  or  document,  or  (4)  refuse  to  appear 
after  having  been  subpcenaed,  or,  upon  appearing,  refuse  to  take  the  oath  as  a  wit- 
ness, or,  after  having  taken  the  oath,  refuse  to  he  examined  according  to  the  law. 
*  *  *  The  referee  shall  certify  the  facts  to  the  judge  if  any  person  shall  do  any 
of  the  things  forbidden  in  this  section.  The  judge  ^all  thereupon,  in  summary 
manner,  hear  the  evidence  as  to  the  acts  complained  of,  and,  if  it  is  such  as  to  warrant 
him  in  so  doing,  punish  such  person  in  the  same  manner  and  to  the  same  extent  as 
for  a  contempt  committed  before  the  court  of  Mnkruptcy  or  commit  such  person 
upon  the  same  condition  as  if  the  doing  of  the  forbidden  act  had  occurred  with 
reference  to  process  of,  or  in  the  presence  of,  the  court. 

[Page  557.] 

Sec.  47.  Duties  of  trustees. — Trustees  shall  *  *  *  (2)  collect  and  reduce  to 
money  the  property  of  the  estates  for  which  they  are  tnistees,  under  the  direction  of 
the  eourt,  and  close  up  the  estate  as  expeditiously  as  is  compatible  with  the  best 
interests  of  the  parties  in  interest. 

Mr.  Manager  Olmsted.  Mr.  President,  the  honorable  counsel  for 
the  respondent  offers  certain  extracts  from  the  Congressional  Record 
purporting  to  contain  some  portions  of  the  debates  at  various  times 
upon  provisions  of  pending  bills,  which  subsequently  became  statutes, 
relating  to  the  payment  of  expenses  of  district  judges  for  the  purpose, 
as  he  states,  of  construing  those  acts  of  Congress. 

To  that  we  object,  first,  that  it  is  not  competent  nor  proper  in  the 
construction  of  a  statute  to  consider  the  de Dates  in  Congress;  and, 
second,  that  if  admitted,  it  would  require  us  in  rebuttal  to  produce  all 
the  other  portions  of  the  debates,  and  then  to  call  all  those  members 
of  Congress  who  are  not  present  to  ascertain  their  views  upon  the 
construction  of  the  statute  for  which  they  then  voted.     Upon  that  I 
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will  take  a  very  few  minutes  to  refer  the  Presiding  Officer  and  the  Sen- 
ate to  what  seems  to  me  to  be  an  entirely  conclusive  authority  upon 
the  subject. 

It  was  decided  in  the  United  States  v.  Freight  Association  (166  U.  S. , 
p.  260),  as  stated  in  the  syllabus: 

Debates  in  Congress  are  not  appropriate  sources  of  information  from  which  to  dis- 
cover the  meaning  of  the  language  of  a  statute  passed  by  that  body. 

Mr.  Justice  Peckham  delivered  the  opinion  of  the  court.  On  page 
318  he  said: 

Looking  simply  at  the  history  of  the  bill  from  the  time  it  was  introduced  in  the 
Senate  until  it  was  finally  passed,  it  would  be  impossible  to  say  what  were  the  views 
of  a  majority  of  the  members  of  each  House  in  relation  to  the  meaning  of  the  act. 
It  can  not  be  said  that  a  majority  of  both  Houses  did  not  agree  with  Senator  Hoar 
in  his  views  as  to  the  construction  to  be  given  to  the  act  sa  it  passed  the  Senate.  All 
that  can  be  determined  from  the  debates  and  reports  is  that  various  members  had 
various  views,  and  we  are  left  to  determine  the  meaning  of  this  act,  as  we  determine 
the  meaning  of  other  acts,  from  the  language  used  therein. 

There  is,  too,  a  general  acquiescence  in  the  doctrine  that  debates  in  Congress  are 
not  appropriate  sources  of  information  from  which  to  discover  the  meaning  of  the 
language  of  a  statute  passed  by  that  body.  (United  States  v.  Union  Pacinc  R.  R. 
Co.,  91  U.  S.,  72;  Aldridget'.  Williams,  3  How.,  9,  Taney,  Chief  Justice;  Mitchell  t\ 
Great  Works  Milling  and  Manufacturing  Co.,  2  Story,  648;  Queen  v.  Hertford  College, 
3Q.  B.  D.,  693.) 

The  reason  is  that  it  is  impossible  to  determine  with  certainty  what  construction 
was  put  upon  an  act  b^  the  members  of  a  legislative  body  that  passed  it  by  resorting 
to  the  speeches  of  individual  members  thereof.  Those  who  did  not  speak  may  not 
have  agreed  with  those  who  did,  and  those  who  spoke  might  differ  from  each  other, 
the  result  being  that  the  only  proper  way  to  construe  a  legislative  act  is  from  the 
language  used  in  the  act,  and,  upon  occasion,  by  a  resort  to  the  history  of  the  times 
when  it  passed. 

Mr.  HiGOiNS.  What  vohime  is  that? 

Mr.  Ma'iiager  Olmsted.  Judge  Peckam's  opinion  is  in  166  U.  S., 
page  290. 

Mr.  HiOGiNS.  What  is  the  name  of  the  case? 

Mr.  Manager  Olmsted.  The  United  States  v.  Freight  Association. 

Now,  Mr.  president,  you  will  readily  see  from  the  few  disjointed 
remarks  in  the  body  at  the  other  end  of  the  building,  the  bill  coming 
before  it  for  the  first  time,  one  member  taking  an  offhand  view  of  a 
paragraph  and  saying  so  and  so,  and  another  saying  something  else, 
and  tne  great  body  who  vote  for  it  saying  nothing,  it  is  improper — and 
the  Supreme  Court  has  so  held,  and  so  have  the  courts  of  England — 
that  it  IS  absolutely -improper  to  look  into  the  debates  for  the  purpose 
of  construing  an  act  of  assembly.  You  will  see  at  once  that  in  order 
to  do  full  iustice  to  the  subject  it  would  be  necessary  to  call  all  those 
members  who  did  not  vote  and  ascertain  their  views;  which  would 
amount  to  taking  a  new  vote  in  the  House  of  Representatives  to  deter- 
mine upon  the  construction  of  an  act  of  assembly,  the  construction  of 
which  IS  proper  matter  for  the  courts,  and  in  this  instance  for  the  Sen- 
ate sitting  as  a  court. 

Mr.  Thurston.  Mr.  President,  I  do  not  rise  for  the  purpose  of  dis- 
cussing the  law  myself,  but  in  order  to  advise  the  court  that  I  am  offer- 
ing here,  not  merely  debates  in  Congress  of  what  was  said,  but  actions 
that  were  taken  in  connection  with  these  statutes,  amendments  that 
were  offered  and  rejected.  I  am  offering  the  proceedings.  They 
directly  bear  upon  the  construction  of  this  act,  and  I  have  a  right  to 
refer  to  the  Congressional  Record  in  the  debates,  at  least;  for  instance, 
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Mr.  Allen,  in  the  Senate,  when  this  provision  was  under  consideration, 
offered  the  following 

Mr.  Manager  Olmsted.  I  object  to  the  gentleman  putting  in  an 
argument  the  evidence  to  which  we  object.  1  understand  he  was  about 
to  read  from  the  debates. 

Mr.  Thurston.  1  am,  certainly. 

Mr.  Manager  Olmsted.  Well,  I  would  ask  that  the  honorable  coun- 
sel wait  until  the  question  of  the  admissibility  of  the  evidence  has  been 
determined. 

Mr.  Thurston.  Certainly,  if  you  deny  that  in  an  argument  I  have 
not  a  right  to  read  from  the  proceedings  of  Congress.  I  should  like 
to  have  that  determined  before  I  make  any  argument. 

Mr.  Manager  Olmsted.  With  the  permission  of  the  honorable  coun- 
sel, I  do  insist  that  it  is  not  proper,  m  arguing  a  case,  not  only  before 
a  court,  but  before  a  jury,  to  put  in  evidence  in  that  way,  and  put  in 
the  record  the  very  matter  the  admissibility  of  which  is  now  before 
the  court.  That  is  precisely  what  counsel  objected  to  when  Mr.  Man- 
ager Palmer  offered  to  prove  an  admission  that  the  respondent  had 
made  before  the  committee  of  the  House.  They  were  on  their  feet 
before  the  paper  got  halfway  to  the  clerk's  desk,  and  contended  that  it 
was  a  monstrous  outrage  even  to  suggest  its  reading  to  the  Senate 
until  the  objection  had  been  disposed  of;  and  I  do  not  know  of  any 
reason  why  the  same  rule  which  they  invoked  successfully  should  not 
be  applied  to  them. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  that  counsel 
can  make  the  argument  that  he  desires  to  make  without  reading  the 
Congressional  debates.  He  desires  to  show  the  nature  of  the  evidence 
which  he  proposes  to  introduce  by  introducing  these  debates.  They 
are  something  more  than  debates.  They  are  action  upon  amendments 
and  various  motions  that  were  made.  The  Presiding  Officer  thinks 
that  that  can  be  done  without  any  actual  reading  of  the  debates. 
There  can  be  statements  by  counsel  as  to  the  particular  matter  to 
which  he  wishes  to  call  the  attention  of  the  Senate  without  reading 
the  debates. 

Mr.  Thurston.  Mr.  President,  in  the  line  of  the  suggestion  you  have 
made  I  will  in  a  very  few  words  state  what  we  offer  to  prove. 

W^e  offer  to  prove  that  on  April  24,  1896,  when  this  provision  was 
before  the  Senate  of  the  United  States,  the  meaning  of  uie  clause  was 
discussed  on  the  floor  of  the  Senate,  and  growing  .out  of  that  discus- 
sion, and  for  the  avowed  purpose  of  making  its  meaning  explicit,  an 
amendment  was  attached  to  the  clause  in  the  Senate  declaring,  in  sub- 
stance, that  nothing  but  actual  expenses  or  moneys  actually  expended 
should  be  allowed  the  judges.  That  amendment  was  put  on  in  the 
Senate.  It  went  to  conference  and  was  rejected  by  tne  conference 
report,  thereby,  as  we  claim,  determining  that  it  was  not  the  sense  of 
the  Congress  of  the  United  States  that  this  allowance  should  be  of 
moneys  actually  expended  by  the  judges. 

We  further  claim  that  in  the  proceedings  of  the  House  of  Represent- 
atives, while  a  similar  provision  was  under  consideration  on  January 
27,  1903,  an  amendment  was  offered,  the  purport  of  which  was  to  pro- 
hibit the  allowance  to  these  judges  of  any  traveling  expenses  wnere 
they  had  not  actually  made  the  expenditure  of  money;  in  other  words, 
to  prohibit  them  from  certifying  under  the  law  to  their  traveling 
expenses  when  they  had  been  riding  free;  and  that  amendment,  made 
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for  that  specific  purpose,  was  rejected  by  the  House,  thereby  showing, 
as  we  contend,  tne  clear  intention  of  Congress  to  allow  the  judges  to 
certify  and  receive  necessary  or  reasonable  traveling  expenses  whether 
they  paid  the  money  out  or  not. 

We  further  propose  to  show  that  in  the  House  of  Representatives 
on  January  27,  1903,  while  a  similar  provision  was  under  considera- 
tion  

Mr.  Manager  Olmsted.  What  year? 

Mr.  Thurston.  1903.  That  the  House  of  Representatives  on  the 
date  I  have  last  named,  in  further  consideration  of  this  appropriation, 
took  proceedings  whereby  an  amendment  was  offered  to  prevent  the 
judges  of  the  courts  of  the  United  States  from  receiving  tree  railroad 
transportation,  which  amendment  by  the  House  of  Representatives 
was  rejected,  thereby  attesting,  as  we  believe,  the  opinion  or  construc- 
tion of  the  House  of  Representatives  that  the  provision  of  the  law 
permitted  judges  to  receive  from  the  Treasury  of  the  United  States 
reasonable  traveling  expenses  whether  they  paid  their  fare  or  rode 
free. 

My  associate  desires  to  reply  to  the  law  that  has  just  been  presented. 

Mr.  HiGGiNS.  Mr.  President,  in  the  first  place,  there  are  two  classes 
of  legislative  proceedings  incorporated  in  this  offer,  as  I  understand. 
The  one  referred  to  by  my  colleague  in  the  beginning  of  his  remarks 
on  this  offer  is  where  we  offered  to  show  the  parliamentary  history  of 
the  clause  in  the  act  of  June  11,  1896,  which  is  an  offer  to  show  an 
amendment  proposed  by  a  Senator,  and  the  adoption  thereof  in  the 
Senate,  and  afterwards  a  conference  report  in  which  the  amendment 
adopted  by  the  Senate  was  stricken  out  and  a  substitute  for  the  same 
enacted;  and  in  that  shape  the  act  of  1896  became  a  law. 

Now,  quite  apart  from  the  question  of  the  admissibility  of  debates 
as  to  the  construction  of  a  statute  is  the  principle  that  applies  on  this 
offer,  for  I  find  it  laid  down  by  the  Supreme  Court  in  the  case  of  the 
United  States  v.  Johnson  (124  U.  S.,  237-263),  which  supports  this 
proposition: 

In  like  manner  co«ent  and  persuaaive  is  the  construction  placed  by  either  or  both 
of  the  two  Houses  of  Congress,  by  legislation  and  in  debate,  upon  the  statute. 

The  syllabus  of  that  case  is  as  follows: 

The  joint  resolution  of  Congress  of  March  31,  1868  (6  Stat.,  251),  affords  e\adence 
that  the  practice  of  the  Secretary  of  the  Treasury  prior  to  that  date  not  to  cover  into 
the  Treasmj  the  sums  received  from  the  sale  of  captured  and  abandoned  property, 
but  to  retain  them  in  the  hands  of  the  Treasurer  in  order  to  pay  them  out  from 
time  to  time  on  the  order  of  the  Secretary,  was  known  to  Congress  and  was  acqui- 
esced in  by  it,  as  to  what  had  been  previously  done;  and  all  this  brings  the  practice 
within  the  well-settled  rule  that  the  contemporaneous  construction  of  a  statute  by 
those  charged  with  its  execution,  especially  when  it  has  long  prevailed,  is  entitled 
to  great  weight,  and  should  not  be  disre^;arded  or  overturned  except  for  cogent 
reasons,  and  unless  it  be  clear  that  such  construction  is  erroneous. 

In  other  words,  Mr.  President,  those  legislative  proceedings  will 
make  plain  that  the  construction  by  a  Senator  upon  the  act  of  Congress 
under  which  district  and  circuit  judges  are  paid  when  absent  from 
their  homes  in  the  one  case  or  their  districts  in  the  other  holding 
court — that  the  construction  which  the  learned  managers  place  upon 
that  act  was  the  one  which  was  sought  by  a  Senator  in  that  debate  to 
place  upon  that  statute  in  express  words,  and  the  Senate  passed  the 
amendment,  and  the  conference  committee  struck  it  out. 
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The  Senate  amendment,  which  was  virtually  a  proviso  that  no  expenses 
should  be  certified  other  than  those  that  were  actually  incurred,  was 
stricken  out,  and  in  place  of  it  the  last  section  of  the  act  of  1891,  creat- 
ing the  circuit  court  of  appeals,  was  substituted  for  it,  which  said  that 
when  these  sums  were  paia  to  the  judge  bv  the  marshal  they  should  be 
allowed  to  the  marshal  in  his  accounts.  That  clearly  comes  within  the 
case  of  The  United  States  v.  Johnson  and  of  the  acquiescence  by  Con- 
gress. It  is  a  much  stronger  case;  it  is  more  than  an  acquiescence  by 
Congress  in  the  construction,  for  it  is  by  legislation  making  the  statute 
in  terms  to  be  what  excludes  the  construction  that  was  sought  to  be 
put  on  it  by  a  specific  amendment  to  that  effect. 

That  is  a  different  thing  from  the  mere  opinions  that  are  expressed 
by  members  of  either  House  of  Congress  at  the  time  when  a  bill  is  in 
consideration  before  it;  it  is  a  part  of  the  legislative  history  of  the  act, 
the  amendment  adopted  by  the  Senate  and  its  being  striken  out  in  con- 
ference, and  another  feature  added  to^  the  law  in  substitution  for  it 
being  a  part  of  our  offer  in  what  we  seek  to  prove. 

Now,  Mr.  President,  I  submit  to  the  Senate  that  the  principle  which 
has  been  adduced  in  the  case  of  the  United  States  v.  Freight  Associ- 
ation (166  U.  S.)  is  not  applicable  to  the  case  that  is  now  before  the 
Senate.  It  is  not  simply  and  merely  a  question  as  to  what  is  the  con- 
struction that  would  be  put  upon  the  act  in  question  by  a  court;  it  is 
not  a  question  as  to  the  construction  that  will  be  put  upon  it  bj^  any 
member  of  this  tribunal.  The  question  we  respectfully  submit,  is 
whether  or  no  this  statute  admits  of  a  doubtful  construction  and  is 
open  to  more  than  one  opinion. 

If  a  statute  is  ambiguous,  if  it  has  been  loosely  drawn,  if  it  is  not 
clearly  and  without  any  uncertainty  of  one  construction,  and  therefore 
not  open  to  construction,  then  we  have  authority  as  old  as  Judge 
Story,  and  coming  from  authority  as  hiffh  as  his,  that  in  a  case  involv- 
ing the  accounts  of  an  officer  under  sucn  a  statute  any  doubts  are  to 
be  resolved  in  favor  of  the  officer;  and  by  a  line  of  authority  in  the 
Supreme  Court  of  the  United  States,  followed  frequently  and  numer- 
ously in  the  circuit  courts  and  in  the  Supreme  Court  of  the  United 
States,  we  have  a  long  line  of  authority  tnat  where  a  statute  is  in  the 
least  degree  open  to  construction,  and  in  many  cases,  Mr.  President, 
where  it  has  not  been  open  to  construction,  a  long-continued  construc- 
tion of  it  by  the  executive  officers  of  the  Government  has  been  held  to 
be  cogent,  to  be  persuasive,  to  be  decisive. 

I  had  not  expected  to  go  into  the  presentation  of  that  line  of  authority 
on  this  particular  question — the  question  as  to  whether  or  no  you 
would  aamit  debates  in  Congress.  Those  debates,  Mr.  President, 
under  the  principle  which  I  have  now  ventured  to  enunciate — and  I  do 
not  suppose  it  will  be  disputed — go  to  the  point  that  if  the  Congress 
itself  in  the  debates  placea  a  different  construction  upon  this  act  from 
what  the  learned  managers  place  upon  it,  there  could  be  no  crime  in 
this  respondent  in  placing  a  like  construction  upon  it;  that  what  here 
was  saia,  and  in  another  body  in  debate,  as  to  what  was  the  under- 
standing of  Congress  as  to  the  meaning  of  this  act  when  Congress  was* 
in  the  process  of  enacting  it,  and  again  and  again  in  repeated  years  on 
appropriation  bills  in  identical  terms  this  same  statute  has  been  brought 
up  again  and  again  in  debate,  that  what  was  said  there  and  then  oy 
members  of  Congress  as  to  the  received  construction  of  this  act,  totally 
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different  from  that  of  the  honorable  managers,  goes  to  show  that  this 
could  not  have  been  a  statute  that  was  not  open  to  a  difference  of  con- 
struction and  opinion. 

Now,  clearly  to  go  into  that  and  trace  it  to  its  roots  it  would  be 
necessary  for  me  here  and  now  to  take  up  the  analysis 

Mr.  IIale.  Mr.  President 

The  Presiding  Officer.  Will  the  counsel  suspend  for  a  moment  ? 

Mr.  HiGGiNS.  Certainly. 

Mr.  Hale.  Is  there  any  question  before  the  Senate  sitting  as  a  court 
of  impeachment;  and  if  so,  what  is  the  question? 

The  Presiding  Officer.  Counsel  for  respondent  offer  to  introduce 
in  evidence  certain  extracts  from  the  Congressional  Record,  showing 
debates  in  Congress  and  action  of  the  two  Houses  of  Congress  at  the 
time  of  the  passage  of  the  enactment  which  allows  judges  to  receive 
their  reasonable  expenses  for  attending  court  out  of  their  districts. 
They  offer  it  for  the  purpose  of  showing  the  history  of  the  enact- 
ment, and  also  for  the  purpose  of  throwing  light  upon  what  is  the 
true  construction  of  the  act.  To  this  the  managers  on  the  part  of  the 
House  object,  and  the  question  is  now  being  argued  by  counsel  for  the 
respondent. 

Mr.  Hale.  It  is  a  very  plain  and  clear  question.  Has  the  Chair 
ruled  iipon  it? 

The  Presiding  Officer.  The  Chair  has  not.  The  Chair  is  listen- 
ing to  argument  on  the  part  of  counsel. 

Mr.  Hale.  Is  it  proposed  that  further  time  of  the  Senate  shall  be 
taken  by  argument  upon  this  matter? 

The  Presiding  Officer.  The  Presiding  OflScer  does  not  feel  that 
he  is  at  liberty  to  limit  the  argument  of  counsel  in  this  respect,  or  of 
the  managers. 

Mr.  Hale.  Then  the  Senate  is  at  the  mercy  of  the  counsel  for  the 
respondent? 

Mr.  Higgins.  I  was  about  to  reach  a  point  where  I  think  I  would 
have  demonstrated  to  the  distinguished  Senator  from  Maine  that  I  am 
merciful,  for  I  was  going  to  make  a  suggestion,  which  I  would  have 
reached  in  a  moment,  and  1  come  to  it  now.  I  did  not  have  the  oppor- 
tunity of  bringing  this  to  the  attention  of  my  colleague  before  we  come 
together  here  at  this  trial  table  to-day. 

We  offer  to  the  learned  managei*s  that  all  this  evidence  shall  be  per- 
mitted to  go  in  at  this  time  for  what  it  is  considered  to  be  worth  by 
the  Senate  after  argument  in,  and  thus  to  save  the  time  of  the  Senate 
in  this  preliminary  discussion  of  the  admissibility  of  evidence,  and  let 
it  come  in  the  final  argument. 

The  reason  for  that  suggestion,  which  I  think  should  commend  itself 
to  the  Senate,  is  this:  This  is  a  case  of  a  trial  before  judges.  It  is  not 
the  case  of  a  trial  before  a  jury.  It  is  where  the  evidence  can  go  to 
the  court,  and  it  is  the  familiar  knowledge  of  every  practicing  lawyer 
that  there  is  no  objection  to  allowing  anything  in  tne  nature  of  evi- 
dence to  go  to  the  court,  to  be  considered  by  it  as  to  what  worth  it 
shall  bear  in  the  end. 

That  suggestion  would  include  not  only  these  excerpts  from  Con- 
gressional debates,  but  also  the  certificates  of  the  Treasurv  Depart- 
ment of  the  accounts  of  the  circuit  and  district  judges  of  the  United 
States  from  the  fiscal  year  1896  to  the  fiscal  year  1908,  not  including 

S.  Doc.  194,  58-3 35 
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the  justices  of  the  Supreme  Court,  but  being  certificates  identical  in 
their  make-up  and  character  to  those  that  have  already  been  put  in 
evidence  by  the  learned  managers,  of  the  accounts  of  Judge  Swayne, 
in  support  of  their  first  three  articles. 

The  question  1  was  discussing  bears  upon  those  certi6cates  with  more 
force,  much  more,  than  it  will  upon  the  admissibility  of  these  debates. 
That  is  a  question  which  stands  by  itself,  and  has  peculiar  reasons  for 
and  against  it.  But  if  the  learned  managers  will  accept  the  offer  we 
can  close  the  case  and  allow  the  matter  to  go  to  argument.  I  hope 
that  course  will  be  taken. 

Mr.  Manager  Olmsted.  Mr.  President,  when  these  other  matters 
are  offered  we  will  determine  whether  we  have  objection  to  them. 
We  have  already  objected  to  this,  and  I  want  to  add  simply  a  word. 
The  long  line  of  authorities  which  the  counsel  has  cited  seern^  to 
resolve  itself  down  to  the  case  of  Johnson  against  somebody 

Mr.  HiGGiNS.  The  United  States  is  the  somebody. 

Mr.  Manager  Olmsted.  In  which  the  recitals  in  a  joint  resolution 
were  accept^  as  evidence,  in  accordance  with  the  well-known  principle 
of  law  that  the  recital  in  the  preamble  of  a  public  act  of  Parliament  of 
a  fact  is  evidence  to  prove  the  existence  of  tne  fact,  not  the  debates  in 
the  House  or  in  the  Senate  when  the  joint  resolution  was  passed,  but 
the  joint  resolution  itself.    That  is  the  English  and  American  doctrine. 

1  will  simply  add  one  more  authority,  and  rest.  In  the  case  of  the 
United  States  against  the  Union  Pacific  Railroad  (91  U.  S.,  72),  Mr. 
Justice  Davis,  delivering  the  opinion  of  the  court,  said,  on  page  79: 

In  construing  an  act  of  Congress  we  are  not  at  liberty  to  recur  to  the  views  of  indi- 
vidual members  in  debate  nor  to  consider  the  motives  which  influenced  them  to  vote 
for  or  against  its  passage.  The  act  itself  speaks  the  will  of  Congress,  and  this  is  to  be 
ascertained  from  the  language  used. 

The  Presiding  Officer.  The  Presiding  Officer  will  submit  this 
question  to  the  Senate:  Counsel  for  the  respondent  propose  to  offer 
certain  extracts  from  the  Congressional  Record,  including  debates  in 
the  House  and  Senate,  votes  in  the  House  and  Senate,  for  the  purpose, 
as  stated,  of  showing  the  history  of  the  enactment  by  which  the  United 
States  judges  holding  court  out  of  their  districts  are  entitled  to  expenses 
and  as  throwing  light  upon  the  true  construction  of  the  act.  [Putting 
the  question.]    In  the  opinion  of  the  Presiding  Officer  the  noes  have  it. 

Mr.  Spooner.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered,  and  the  Secretary  called  the  roll. 

The  Presiding  Officer.  The  Presiding  Officer  desires  to  know 
whether  there  is  any  objection  to  his  voting.  [A  pause.]  The  Pre- 
siding Officer  votes  "yea." 

There  were  on  the  roll  call — yeas  34,  nays  33,  as  follows: 

Yeas — Alger,  Allee,  Allison,  Bailey,  Ball,  Beveridge,  Carmack, 
Clapp,  Crane,  Cullom,  Dietrich,  Dillingham,  Dolliver,  Fairbanks, 
Frye,  Fulton,  Gallinger,  (ramble,  Heyburn,  Kearns,  Long,  McComas, 
McEnery,  Millard,  Overman,  Piatt  of  "Connecticut,  Piatt  of  New  York, 
Proctor,  Quarles,  Scott,  Smoot,  Spooner  Warren,  Wetmore — 34. 

Nays — Bacon,  Bate,  Berry,  Blackburn,  Burnham,  Burrows,  Clay, 
Culberson,  Daniel,  Foraker,  Foster  of  Louisiana,  Gibson,  Gorman, 
Hale,  Kean,  Kittredge,  Latimer,  Lodge,  McCreary,  McCumber, 
McLaurin,  Mallorv,  Martin,  Money,  Morgan,  Nelson,  Newlands,  Pat- 
terson, Simmons,  Stewart,  Stone,  Taliaferro,  Teller— -33. 
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Not  voting — Ankeny,  Bard,  Clark  of  Montana,  Clark  of  Wyoming, 
Clarke  of  Arkansas,  Cockrell,  Depew,  Dick,  Dryden,  Dubois,  Elkins, 
Foster  of  Washington,  Hansbrougn,  Hopkins,  Knox,  Penrose,  Perkins, 
Pettus— 18. 

The  Presiding  Officer.  On  the  question  of  the  admission  of  the 
evidence  offered,  the  yeas  are  34  and  the  nays  33.  The  evidence  is 
admitted. 

Mr.  Thurston.  Mr.  President,  I  have  already  made  my  offer,  and 
I  will  ask  that  the  reading  of  the  extracts  may  be  waived  and  that  they 
may  be  printed  in  the  Record. 

The  Presiding  Officer.  If  there  is  no  objection,  that  course  will 
be  pursued. 

The  papers  referred  to  are  as  follows: 

[Congressional  Record,  Vol.  28,  Part  5,  Fifty-fourth  Cong.,  first  sess.,  April  24, 

1896,  page  4363.] 

Mr.  Allen.  Mr.  President,  I  desire  to  call  the  attention  of  the  Senator  from  Iowa 
to  a  fact  which  came  to  my  knowledge  the  other  day,  and  it  is  to  the  effect  that 
under  this  law,  or  laws  similar  to  tnis  which  have  been  passed,  where  Congress 
allows  compensation  to  judges  who  hold  courts  outside  of  their  particular  districts, 
and  especially  the  United  States  appellate  judges,  that  in  ail  instances  thev  certify  to 
$10  a  oay,  regardless  of  the  actual  expenses  to  which  they  are  put.  The  evident 
policy  of  the  law  was  to  cover  the  actual  expenses  of  the  judges  at  hotels  and  for 
traveling  expenses  not  to  exceed  $10  per  day. 

I  have  information  from  a  source  that  I  am  not  permitted  to  disclose  that  in  many 
instances  where  the  legitimate  expenses  and  hotel  bills  are  not  to  exceed  three  or 
four  dollars  a  day,  where  a  judge  has  gone  to  a  city  and  stayed  there  perhaps  for  a 
month  or  two  months 

Mr.  WoLcxyrr.  We  can  not  hear  the  Senator. 

Mr.  Allbn.  In  cases  where  the  judge  has  gone  to  a  place  where  the  court  is  to  be 
held,  and  has  no  expense  except  the  mere  expense  of  notel  bills,  remaining  there  for 
a  month,  or,  possibly,  all  winter  in  some  cases,  or  for  several  months  at  least,  uni- 
formly he  certifies  to  $10  a  day,  which  is  the  full  maximum  allowed  by  the  law.  I 
call  tne  attention  of  the  Senator  from  Iowa  to  this  fact,  so  that  this  bill  may  be 
amended  and  the  law  not  be  abused  by  the  very  officer  whose  duty  it  is,  above  all 
others,  to  see  that  the  law  is  observed.    This  bill  provides: 

*^That  no  such  person  shall  be  employed  during  vacation;  of  reasonable  exj^enses 
for  travel  and  attendance  of  district  judges  directed  to  hold  court  outside  of  their  dis- 
tricts, not  to  exceed  $10  per  day  each,  to  be  paid  on  written  certificates  of  the  judges.'' 

There  is  a  maximum  fixed.  There  may  be  days  when  $10  would  be  required  to 
cover  the  expenses  of  the  judge,  and  it  would  be  perfectly  proper  for  him  to  draw 
that  sum  and  certify  to  it;  but  I  submit  that  it  is  improper  and  in  violation  of  the 
spirit,  if  not  of  the  language,  of  the  statute  that  the  judge,  simply  because  he  has  the 
power  to  certify,  will  be  enabled  to  take  from  the  Treasury  of  tne  United  States  $10 
for  every  day  to  cover  his  expenses,  when  his  actual  expenses  do  not  exceed  four  or 
five  dollars  a  day. 

It  may  be  a  small  item;  probably  it  is  a  small  item,  but  it  is  not  small  in  so  &ir  as 
it  develops  a  disposition  upon  the  part  of  high  judicial  officers  of  the  country  to 
violate  tne  spirit  of  a  law  which  they  themselves  are  engaged  in  enforcing  against 
criminals  ana  other  violators  of  the  law. 

******* 

Mr.  Allbn.  I  mean  to  assert,  according  to  my  information,  and  I  look  upon  it  as 
reliable,  and  I  think  inauiry  at  the  Department  of  Justice  would  disclose  the  fact, 
that  there  are  Federal  judges  in  the  United  States — there  is  where  they  belong — who 
unifonnly  certify  to  $10.  They  take  the  maximum  under  a  certificate  covering  their 
expenses. 

Mr.  Gray.  Do  I  understand  the  Senator  to  say  that  all  the  judges  certify  to  $10  a 
day? 

Mr.  Allen.  Not  all.  I  do  not  say  all.  But  I  say  that  there  are  judges  who  do  it — 
district  judges  holding,  for  instance,  courts  of  appeal.  Some  of  them  do  certify  uni- 
fcTxnly  to  $10  a  day  and  take  $10  a  day  out  of  the  Government  in  cases  where  their 
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legitimate  expenses  are  not,  and  in  the  nature  of  things  can  not  be,  to  exceed  three 
or  four  dollani  a  day. 

Mr.  Allison.  The  Senator  from  Nebraska  will  observe  that  the  only  object  of  this 
provision  is  to  place  the  district  judges  upon  an  equality  with  circuit  judges  as  respects 
their  expenses. 

Mr.  Allen.  Yes,  sir;  I  observe  that  they  are  put  upon  an  equality.  What  I  am 
contending  for,  and  what  I  hope  the  honorable  Senator  from  Iowa  will  remedy,  is 
that  these  men  shall  not  be  permitted  to  violate  the  law  themselves. 

Mr.  Allison.  Does  the  Senator  believe  that  any  district  judge  or  circuit  judge  is 
likely  to  violate  the  law  by  making  a  false  certificate?  The  Senator  must  remember 
that  this  includes  all  traveling  expenses,  as  well  as  expenses  while  at  the  place  of 
holding  court. 

Mr.  Allen.  I  hope  the  Senator  from  Iowa  will  not  put  me  in  the  attitude  of  mak- 
ing the  charge  that  all  Federal  judges  violate  the  law,  for  I  do  not  make  it. 

Mr.  Allison.  I  certainly  would  not  put  the  Senator  in  any  such  attitude. 

Mr.  Allen.  I  say  some  of  them  do,  according  to  my  information.  A  judge  is  a 
human  being.  He  is  no  more  of  a  man  utter  he  oecomes  a  judge  than  he  was  at  the 
time  he  became  a  judge.  If  he  had  frailties  at  that  time,  he  carries  them  to  the 
bench  with  him. 

The  proposed  statute  fixed  the  maximum  in  these  words: 

"  Of  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges." 

That  carries  the  implication,  which  is  as  clear  as  language  can  make  it,  that  he  shall 
not  receive  $10  a  day  unless  his  actual  expenses  amount  to  $10  a  day. 

*  «  *  *  «  «  * 

[Page  4364.] 

Mr.  Allen.  I  sugj^est  to  the  Senator  from  Iowa  the  propriety  of  inserting,  after  the 
word  "judges,"  in  line  21,  on  pajre  111,  the  words: 

"Which  said  certificate  shall  in  all  cases  contain  a  statement  that  the  expenses 
therein  certified  have  actually  been  incurred  or  paid." 

I  move,  then,  to  insert,  after  the  word  "judges,"  in  line  21,  page  111,  the  words: 

"Which  said  certificate  shall  state  in  all  cases  that  the  judge  had  actually  incurred 
or  paid  the  expense  therein  stated." 

The  Vice-Prksident.  The  question  is  on  agreeing  to  the  amendment  of  the  Sena- 
tor from  Nebraska  to  the  amendment  of  the  committee. 

The  amendment  to  the  amendment  was  agreed  to. 

The  amendment  as  amended  was  agreed  to. 


[Congressional  Record,  vol.  28,  part  6,  Fiftv-fourth  Cong.,  first  sess.,  May  19,  1896, 

p^e  5391.] 

Amendment  No.  177:  That  the  House  recede  from  its  disagreement  to  the  amend- 
ment of  the  Senate  No.  177,  and  agree  to  the  same  with  an  amendment,  as  follows: 
In  lieu  of  the  matter  inserted  by  said  amendment  insert  the  following:  ",  and  such 
payments  shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts  with  the 
United  States;"  and  the  Senate  agree  to  the  same. 

[May  21,  1896,  page  5510.] 

The  Presiding  Officer.  The  question  is  on  concurring  in  the  report  of  the  confer- 
ence committee. 
The  report  was  concurred  in. 

[Congressional  Record,  volume  31,  part  3,  Fifty-fifth  Congress,  second  session. 

February  28,  1898,  page  2283.] 

Mr.  Underwood.  Now,  this  section  in  the  bill  very  materially  changes  the  pro- 
visions of  section  715  of  the  Revised  Statutes.  In  the  first'  place,  it  provides  a  com- 
pensation of  $10  a  dav  to  the  district  judges  during  the  time  they  are  traveling  from 
their  homes  to  the  places  where  they  hold  extra  courts.    The  statute  already  gives 
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them  $10  a  day  compensation  during  the  time  they  are  holding  courts,  but  this  eives 
them  an  additional  compensation  of  |10  a  day  while  traveling  back  and  forth.  Now, 
these  judges  receive  $5,000  a  year  salary  from  the  United  States,  and  the  law  pro- 
vides for  their  being  paid  mileage  and  traveling  expenses,  so  that  I  see  no  reason 
why  their  compensation  or  salary  should  be  increased  in  this  way. 

******* 

Mr.  Cannon.  My  friend  from  Alabama  is  after  the  $10  a  day  to  cover  the  expenses 
of  traveling  and  attendance  of  the  district  judges  when  attending  district  courts 

Mr.  Underwood.  As  I  understand,  the  judge  gets  $10  a  day  after  he  gets  to  the 
place  where  he  is  going  to  hold  the  court. 

Mr.  Cannon.  Not  the  district  judge,  but  the  circuit  judges. 

Mr.  Underwood.  When  a  new  district  judge  is  sent  to  hold  court  when  another 
judge  is  sick,  he  gets,  under  the  law,  $10  a  day. 

Mr.  Cannon.  I  do  not  so  understand  it.  Let  me  give  my  understandins,  so  as  to 
get  the  exact  difference  between  us.  I  understand  the  district  judge  gets  nis  $6,000 
a  year.    If  that  is  it 

Mr.  Underwood.  Yes. 

Mr.  Cannon.  When  he  goes  outside  to  hold  court  he  does  not  get  anything. 

Mr.  Underwood.  My  fnend  from  Illinois,  I  think,  is  mistaken.  When  he  goes  to 
attend  court  he  gets  $10  a  day  compensation  for  holding  that  court  during  the  days 
he  is  there,  and  I  think  that  is  sufficient,  for  he  already  gets  $5,000  a  year,  and  to 
pay  him  $10  per  day  while  at  court  will  more  than  cover  his  expenses,  and  it  is  suffi- 
cient compensation  without  giving  him  the  additional  amount  in  this  bill. 

*  *  It  *  *  *  * 

Mr.  Cannon.  I  understand  when  the  circuit  court  is  held  away  from  the  residence 
of  one  of  the  circuit  judges — I  mean  the  appnellate  court — they  get  $10  a  day. 

Mr.  Underwood.  I  do  not  so  understand  it  if  it  is  within  the  circuit  of  tne  judge. 

Mr.  Cannon.  Yes;  if  it  is  away  from  the  place  of  his  residence.  The  truth  is,  if 
there  is  any  abuse  it  is  as  to  the  judges  that  perform  appellate  duty.  Two  of  them 
always  are  away  from  their  homes.  They  get  their  full  salary  and  then  $10  a  day 
besides,  whereas,  it  seems  to  me,  there  is  no  abuse  as  to  the  aistrict  judge,  because 
he  only  goes  away  on  special  occasions  and  ought  to  have  $10  a  day. 

Mr.  Underwood.  My  friend  and  I  do  not  agree.  I  insist  that  the  law  is  that 
when  he  gets  to  the  court  outside  of  his  district  that  he  is  going  to  hold  he  gets  his 
$10  a  day.    This  proposes  to  ^ve  him  $10  a  day  during  the  time  he  is  traveling. 

Mr.  Connolly.  This  provision  in  the  bill  is  in  precisely  the  same  language  as  the 
law  stands  to-day.  There  is  no  change.  Here  is  the  law  as  it  was  passed  by  the  last 
Conn*e6s: 

^^ Provided  further ^  That  no  such  person  shall  be  employed  during  vacation;  of  rea- 
sonable expenses  for  travel  and  attendance  of  district  judges  directed  to  hold  court 
outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on  written  cer- 
tificates of  the  judges,  and  such  payments  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  with  the  United  States;  expenses  of  judges  of  the  circuit  courts 
of  appeals;  of  meals  and  lodgings  for  jurors  in  United  States  cases,  and  of  bailiffs  in 
attendance  upon  the  same  when  ordered  by  the  court;  and  of  compensation  for  jury 
commissioners,  $5  per  day,  not  exceeding  three  days  for  any  one  term  of  court'* 

Mr.  Underwood.  Does  the  gentleman  pay  that  became  a  law  in  the  last  Congress? 

Mr.  Connolly.  That  is  the  Taw.  Let  me  say,  the  act  of  March  3.  1891,  provided 
for  the  creation  of  the  court  of  appeals  and  for  the  payment  of  an  additional  circuit 
judge  in  each  judicial  circuit,  provided  that  where  the  judges  attended  that  court 
away  from  their  places  of  residence  they  should  be  entitled  to  compensation,  and 
ever  since  then  the  law  has  made  appropriation  to  carry  out  the  letter  of  the  law 
creating  the  circuit  court  of  appeals.  I  investigated  that  matter  myself  at  the  Depart- 
ment of  Justice  this  morning,  and  spent  an  hour  there  with  the  officials  that  nave 
the  accounts  under  their  supervision,  and  I  find  that  the  law  has  been  so  since  the 
circuit  court  of  appeals  was  established. 

Mr.  Underwood.  I  looked  up  the  law  in  the  Revised  Statutes.  I  will  say  candidly 
that  I  did  not  look  at  the  acts  of  the  last  Congress,  and  if  the  act  was  pa^ied  by  the 
last  Congress  then  I  may  be  in  error. 

Mr.  Connolly.  It  was  enacted  before  the  last  Congress,  but  how  long  ago  I  do  not 
remember;  I  think  probably  about  1891,  the  time  of  the  creation  of  the  court  of 
appeals. 

Mr.  Powers.  If  I  understand  the  gentleman  from  Alabama  [Mr.  Uderwood] 
correctly,  his  criticism  applies  to  this  allowance  to  the  district  judges  when  they 
are  called  away  from  their  districts  to  attend  court. 

Mr.  Underwood.  Yes,  sir. 

Mr.  Powers.  For  the  information  of  the  gentleman,  let  me  say  that  for  more  than 
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twenty  or  twenty-five  years  this  statute  has  been  in  force.  Many  years  ago  the  lan- 
guage of  the  statute  relating  to  allowances  of  this  kind  was  that  the  judges  should  be 
allowed  their  ** reasonable  expenses." 

That  wide  latitude  of  language  was  greatly  abused.  iSometimes  the  judges  chareed 
as  high  as  $40  a  day.  For  that  reason  Congress  cut  down  the  allowance  to  $10  a  aay 
and  made  it  apply  in  terms  both  to  travel  and  to  attendance  upon  court  The  object 
of  the  allowance  was  to  indemnify  the  judges  for  their  expenses  in  leaving  home,  and 
included,  of  course,  expenses  of  transportation  as  well  as  expenses  while  attending 
court. 

Our  district  judge  in  the  State  of  Vermont  does  more  work  probably  in  the  city  of 
New  York  than  he  does  in  our  State.  When  he  leaves  home  for  the  purpose  of  hold- 
ing court  in  New  York  he  is  allowed  $10  a  day  from  the  time  when  he  leaves  until 
he  returns,  the  allowance  of  $10  covering  his  transportation  expenses  and  his  expenses 
while  in  New  York.  As  the  gentleman  will  readily  see,  the  allowance  is  not  a  very 
liberal  one. 

[Page  2284.] 

Mr.  Underwood.  As  I  understand,  the  law  at  present  does  not  apply  to  the  time 
taken  up  by  the  judge  in  traveling  from  his  home  to  the  place  where  he  is  going  to 
hold  court. 

Mr.  Powers.  Oh,  yes  it  does.  The  language  of  the  act  is  "  expenses  for  travel  and 
attendance,  not  to  exceed  $10  per  day;"  that  is,  $10  per  day  for  traveling,  or  $10  per 
dav  while  in  attendance  at  court. 

ilr.  Underwood.  I  understand  that  such  is  the  provision  of  this  bill,  but  I  do  not 
understand  that  it  is  the  existing  law. 

Mr.  Powers.  It  has  been  the  mw  in  this  same  form  for  a  great  many  years. 

Mr.  Underwood.  The  gentleman  from  Illinois  [Mr.  Connolly]  and  the  gentleman 
from  Vermont  [Mr.  Powers]  insist  that  this  provision  is  now  existing  law  as  passed 
by  the  last  Congress.  I  therefore  wnsh  to  ask  the  gentleman  from  Illinois  [Mr.  Can- 
non] why  the  provision  has  been  incorporated  in  this  bill  at  this  time? 

Mr.  Cannon.  I  will  tell  the  gentleman  exactly  how  I  understand  this  matter,  and 
I  want  to  be  entirely  frank  with  him  and  the  Committee  of  the  Whole. 

Ten  dollars  a  day  is  the  allowance  now  for  travel  and  expenses  to  the  circuit 
judges.  When  one  of  these  judges  does  appellate  duty  away  from  home  he  certifies 
his  account  for  expenses  upon  the  basis  of  $10  a  day.  And  that  is  right  enough. 
When  a  circuit  judge  of  Indiana  or  the  southern  district  of  Illinois  goes  to  Chicago 
for  the  purpose  of  holding  court  (and  there  is  work  enough  there  for  three  judges), 
all  he  has  to  do  is  to  certify  his  account  for  expenses  at  the  rate  of  $10  a  day,  and 
upon  his  certificate  the  allowance  is  made.  But  this  provision  of  the  existing  law 
does  not  apply  to  a  district  judge.  He  must  make  out  a  detailed  account  of  his 
expenses.  If,  for  instance,  he  pays  10  cents  for  blacking  his  boots,  or  if  he  buys  a 
breakfast  at  a  restaurant  for  50  cents  or  a  dollar,  he  must  include  such  items  in  the 
detailed  statement  of  his  expenses. 

That  statement  is  sent  down  here  and  must  pass  the  approval  of  the  accounting 
oflScers  of  the  Treasury,  who  must  decide  as  best  they  can  whether  the  charges  are 
reasonable.  Now,  the  provision  of  this  bill,  as  we  have  reported  it,  will  allow  these 
district  judses  $10  a  day  upon  their  certificates  in  the  same  way  that  the  circuit 
judges  get  their  allowances  (which  we  can  not  prevent  them  from  getting)  at  the 
rate  of  $10  per  day.  If  this  provision  goes  out  of  the  bill  these  district  lucres  must 
continue  to  render  an  account  of  expenses  in  detail.  That  is  the  state  of  the  case  as 
I  understand  it,  and  I  think  I  understand  all  there  is  in  it. 

Mr.  Shafroth.  And  the  effect  of  allowing  these  judges  $10  a  day  will  be  to  save 
money  to  the  Treasury. 

Mr.  Cannon.  In  effect  it  does  that.  Because  when  one  of  these  judges  is  away 
from  home,  holding  court  in  Chicago  or  New  York  City  or  Dallas  or  anywhere  else 
outside  of  his  district,  an  allowance  of  $10  a  day  for  expenses  is  not  extravagant. 

Mr.  Underwood.  The  first  provision  does  not  limit  this  payment  to  the  judges  of 
$10  a  day  to  the  time  they  are  a<!tually  holding  court.  Now,  if  the  gentleman  from 
Illinois  will  amend  that  part  of  the  provision  so  that  it  shall  apply  to  the  judges,  so 
that  it  shall  only  pay  them  $10  a  day  on  the  days  they  are  actually  holding  court,  I 
will  withdraw  the  point  of  order. 

Mr.  Cannon.  Well,  I  think  it  ought  to  so  apply.  I  think  the  accounting  officers 
would  so  construe  it;  but  I  have  no  objection  to  its  going  in,  if  the  gentleman  desires. 


.  DocKERY.  Let  me  suggest  to  the  gentleman  from  Alabama,  and  the  gentleman 
from  Illinois,  to  insert,  in  line  14,  page  104,  after  the  word  **  each,"  the  words:  "Not 


Mr. 
to  exceed  $10  per  day  each,  during  the  time  the  court  is  in  actual  session.' 


8 Wayne  impeachment  proceedings  in  the  senate.     551 

Mr.  CJoNNOLLY.  That  would  exclude  traveling  expenses. 

Mr.  Sullivan.  You  might  make  it  such  per  diem  only  when  they  are  in  actual 
attendance  on  the  courts. 

Mr.  Cannon.  I  think  the  act  as  we  have  got  it  accomplishes  what  the  gentleman 
wants. 


[Congressional  Record,  Fifty-seventh  Cong.,  second  sess.,  vol.  36,  part  2.    January 

27,  1903,  page  1^37.] 

Mr.  Wabner.  Then  it  increases  the  salaries  of  the  circuit  judges  $1,000  and  the 
salaries  of  the  district  judges  $1,000.  That  is  all,  but  it  takes  away  from  the  circuit 
judges  and  the  district  jud^s  any  compensation  whatever  for  traveling  or  other 
expenses  when  they  are  on  duty  away  from  their  homes.  So,  as  a  matter  of  fact,  it 
does  not  increase  the  compensation  of  the  circuit  or  the  district  judges. 

Mr.  Richardson,  of  AlaiMuna.  Will  the  gentleman  allow  me  a  question? 

Mr.  Warner.  Certainly. 

Mr.  Richardson,  of  Alabama.  Did  I  understand  the  gentleman  to  say  that  under 
the  present  bill  everything  in  the  way  of  extra  charge,  traveling  expenses,  etc.,  is 
taken  from  them? 

Mr.  Warner.  All  taken  from  them  by  this  bill. 

Mr.  Richardson,  of  Alabama.  And  he  is  not  allowed  the  ordinary  $10  a  day? 

.Mr.  Warner.  All  extra  compensation  is  taken  away  and  the  salary  covers  every- 
thing;. 

[January  27,  1903,  page  1338.] 

Mr.  Mann.  I  would  ask  the  gentleman  what  is  the  extra  compensation  that  the 
judees  receive  to-day?    I  refer  to  the  judges  of  the  circuit  court. 

Mr.  Warner.  When  thev  serve  on  the  court  of  appeals,  as  I  remember,  they  fl^t 
$10  a  day,  and  a  district  judge,  if  he  is  detailed  on  the  court  of  appeals  outside  of  nis 
district,  as  I  remember,  gets  $10  a  day  extra. 

Mr.  Mann.  Do  I  understand  my  colleague  to  say  that  under  this  bill  if  a  district 
judge  holds  court  outside  of  his  district  he  will  be  entitled  to  no  additional  compen- 
sation? 

Mr.  Warner.  None  whatever.    Here  is  the  provision,  line  14,  page  2: 

''That  after  the  passage  of  this  act  no  payment  shall  be  made  to  any  of  the  judges 
mentioned  in  this  act  for  expenses." 

I  will  say  that,  so  far  as  I  am  concerned,  I  am  perfectly  willing  to  have  that 
stricken  out. 

Mr.  Overstreet.  The  district  judges  do  not  get  anything  at  all  now  for  expenses. 
The  circuit  judges  do. 

Mr.  Warner.  Then  I  stand  corrected. 

Mr.  Mann.  What  is  the  gentleman's  statement? 

Mr.  Overstreet.  The  district  judges  do  not  get  any  additional  pay  for  expenses 
under  the  present  law.  The  circuit  judges  are  entitled  to  $10  a  day  for  expenses 
under  the  present  law. 

Mr.  Mann.  The  district  judges  who  hold  court  outside  of  their  districts  do  get 
additional  pay? 

Mr.  Overstreet.  When  they  hold  court  outside  of  their  districts,  but  not  inside 
of  them. 

Mr.  Mann.  Does  this  propose  to  prohibit  the  additional  compensation  of  district 
judges  who  hold  court  outside  of  their  districts?  Is  it  proposed  to  prohibit  them 
from  receiving  additional  compensation? 

Mr.  Warner.  If  this  were  submitted  to  me  as  a  judge,  on  first  blush  and  with- 
out goinff  into  the  authorities  on  the  subject  I  should  say  that  it  cut  off  all  compen- 
sation otner  than  the  salary. 

Mr.  Mann.  Then  I  would  call  my  colleague's  attention  to  this  state  of  affairs.  In 
our  district  and  in  our  circuit  in  the  city  of  Chicago  there  are  constantly  from  one  to 
three  district  judges  from  other  districts  holding  court  It  ia  preposterous  to  suppose 
that  you  will  get  those  district  judges  to  come  there  and  pay  their  own  expenses 
when  they  receive  no  additional  compensation. 

Mr.  Warner.  That  is  absolutely  true,  and  for  that  reason  I  most  strongly  favor 
living  the  northern  district  of  Illinois  an  extra  circuit  judge  and  an  extra  district 
judge. 

Mr.  Makn.  Oh,  well,  we  want  three  or  four  district  judges. 

Mr.  Warner.  We  will  take  all  they  give  us. 
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Mr.  Mann.  The  fact  is,  we  use  the  district  judges  from  Wisoonsin,  who,  in  their 
districts,  do  not  have  a  great  deal  of  business.  They  help  us  out  in  the  city  of 
Chicago. 

Mr.  Warner.  You  admit  that  the  business  is  increasing,  and  that  the  judges  are 
overworked? 

Mr.  Mann.  On  the  contrary,  I  am  prepared  to  show  my  colleague  that  the  Federal 
business  in  the  circuit  and  district  courts  in  Chicago  is  not  as  great  to-day  as  it  was  a 
year  ago,  was  not  as  great  a  year  ago  as  it  was  two  years  ago,  and  was  not  as  great 
two  years  ago  as  it  was  ten  years  a^o. 

Mr.  Warner,  it  would  be  very  interesting  reading  if  you  would  furnish  it. 

Mr.  Mann.  All  you  need  to  do  is  to  consult  the  reports  of  the  Attorney-General 
of  the  United  States,  which  I  have  done. 

Mr.  Warner.  I  know  that  Chica^  and  Cook  County  and  northern  Illinois  are  con- 
stantly calling  and  begging  for  outside  help,  not  only  on  the  Federal  bench,  but  on 
the  State  bench.  They  call  in  circuit  judges  from  the  country  all  over  the  State  to 
come  and  hold  court  for  them  in  the  State  courts,  and  pay  them  $10  a  day  extra  for 
doing  it. 

Mr.  Mann.  Does  my  colleague  think  any  of  the  circuit  Judges  outside  of  Chicago 
would  come  to  Chicago  and  hold  court  in  the  State  courts  lor  nothing? 

[January  27,  1903,  page  1340.] 

Mr.  Coombs.  There  is  an  increase  of  $1,000;  but  considering  one  of  the  amendments 
in  this  bill — that  striking  out  expenses — has  the  gentleman  ever  considered  the  ques- 
tion as  to  whether  this  is  an  actual  reduction  of  salary  so  far  as  it  pertains  to  the 
judfl;es  of  the  circuit  courts  in  California  and  other  districts  of  the  United  States? 

Air.  Crumpacker.  I  have.  I  have  thought  about  that  aspect  of  the  question,  and 
yet  I  think  it  is  a  wise  thing  to  do. 

Mr.  Coombs.  A  wise  thing  to  reduce  the  salaries  when  the  bill  proposes  to  increase 
them? 

Mr.  Crumpacker.  I  think  it  a  wise  provision,  because  judges  are  human,  and  if  a 
judge  could  go  away  from  home  to  sit  as  a  member  of  the  court  of  appeals  and  get 
$10  a  day  extra  compensation  he  may  be  inclined  to  be  away  as  much  as  possible. 
That  is  the  reason  for  the  amendment,  I  understand. 

[January  27,  1903,  page  1342.] 

The  Clerk  read  as  follows: 

"That  after  the  passage  of  this  act  no  payment  shall  be  made  to  any  of  the  judges 
mentioned  in  this  act  for  expenses.'' 
Mr.  Olmstead.  Mr.  Speaker,  I  move  to  strike  out  the  paragraph  just  read. 

[January  27,  1903,  page  1343.] 

The  question  was  taken;  and  on  a  division  (demanded  by  Mr.  SMrrn,  of  Kentucky) 
there  were — ayes  80,  noes  69. 

So  the  motion  was  agreed  to. 

Mr.  Randell,  of  Texas.  Mr.  Speaker,  I  offer  the  following  amendment: 

The  Clerk  read  as  follows: 

"Insert,  after  line  15,  on  page  2,  the  following: 

"  *That  it  shall  be  unlawful  for  any  of  the  judges  of  the  United  States  courts  to 
accept  or  receive  any  ^ifts,  free  transportation,  or  Irank  from  any  corporation  or  per- 
son engaged  in  operating  any  railroad,  steamboat  line,  express  or  telegraph  company. 
Any  violation  of  this  provision  shall  be  punished  by  a  fine  not  less  thim  $100  and  not 
exceeding  $5,000.'" 

The  yeas  and  nays  were  ordered. 

The  question  was  taken;  and  there  were — yeas  87,  nays  114,  answered  present  11, 
not  voting  141. 

'^  [January  27,  1903,  page  1344.] 

Mr.  RoBiNso^,  of  Indiana.  I  offer  the  following  amendment,  after  line  13,  page  2. 

Insert,  after  line  15,  page  2,  the  following: 

*'  That  after  the  passage  of  this  act  no  payment  shall  be  made  to  any  judge 
mentioned  in  this  act  for  expenses  of  railrcMtd  transportation  not  incurred  by  such 
judge." 

The  question  was  taken;  and  the  amendment  was  rejected 
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Mr.  THURflTON.  I  now  offer  in  evidence  certified  statements  from 
the  Treasury  of  the  United  States  showing  in  detail  the  number  of 
days  in  each  year  from  April  1, 1896,  down  to  March  31, 1903,  during 
which  the  several  circuit  and  district  judges  of  the  United  States  were 
attending  court  away  from  home  or  out  of  their  districts,  and  showing 
the  amount  of  expenses  for  travel  and  attendance  to  which  each  and 
all  of  them  certified  and  received. 

I  make  this  offer  as  tending  to  show  from  an  analysis  of  the  certifi- 
cates and  accounts  the  contemporaneous  judgment  which  has  been 
placed  upon  the  statute  in  question  by  the  action  of  many  of  the 
judges  of  the  courts  of  the  United  States,  and  also  by  the  administra- 
tive officers  of  the  Treasury  Department. 

Mr.  Manager  Olmsted.  Mr.  President 

The  Presiding  Officer.  One  moment.  What  is  the  Presiding 
Officer  to  understand?     How  many  certificates  are  there? 

Mr.  Thurston.  One  certificate  from  each  of  the  nine  circuits  of  the 
United  States.  The  whole  offer  covers  every  day's  attendance  within 
the  years  I  have  stated  of  all  of  the  circuit  and  district  judges  of  the 
United  States,  and  shows  the  amounts  which  each  certified  to  and  each 
received. 

Mr.  Manager  Olmsted.  I  call  the  attention  of  the  honorable  counsel 
to  the  fact  that  the  statement  which  he  offers  here  is  entitled  thus: 

Statement  showing  amoats  paid  to  United  States  circuit  jadges  as  expenses  claimed 
while  attending  circuit  courts  of  appeal  away  from  their  residences. 

There  is  nothing  here  about  any  certificate  by  them. 

Mr.  HiGoiNS.  It  is  under  the  statute  that  they  made  the  certificate. 

Mr.  Manager  Olmsted.  You  are  not  offering  the  certificate ? 

Mr.  HiGGiNS.  No. 

Mr.  Thukston.  No. 

Mr.  Manager  Perkins.  But  they  could  only  be  paid  under  certificates. 

Mr.  Manager  Olmsted.  I  desire  to  ask  the  honorable  counsel  in 
response  to  what  allegation  or  averment  in  what  article  of  impeach- 
ment this  offer  i§  made? 

Mr.  Thurston.  In  answer  to  the  allegations  of  articles  1,  2,  and  3. 

Mr.  Manager  Olmsted.  I  call  attention  to  the  fact  that  the  aver- 
ments in  those  articles  contained  make  no  reference  whatever  to  any 
judge  in  the  United  States  except  the  respondent. 

Mr.  Thurston.  I  also  call  attention  to  the  fact  that  it  makes  no  dif- 
ference to  the  law  of  the  land,  but  we  can  use  it  in  this  case. 

The  Presiding  Officer.  The  Presiding  OflScer  does  not  yet  under- 
stand the  precise  nature  of  the  evidence  proposed  to  be  introduced. 

Mr.  Thurston.  Mr.  President,  it  is  an  itemized  statement  from  the 
Treasury  of  the  United  States  showing  the  number  of  days  in  the 
year  for  which  the  several  judges  of  the  United  States  were  paid  their 
travel  and  attendance  expenses  when  attending  court  outside  or  their  dis- 
tricts. It  shows  the  payment  to  each  one  of  them — payments  of  the 
same  nature  and  character  as  those  made  to  Judge  Swayne.  I  do  not 
say  it  shows  that  they  all  charged  $10  a  day. 

The  Presiding  Officer.  This  includes  all  the  circuit  and  district 
judges  of  the  United  States? 

Mr.  Thurston.  All. 

Mr.  Manager  Olmsted.  Before  I  make  my  objection  I  desire  that 
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it  be  noted  on  the  record  that  what  this  paper  purports  to  be,  as  stated 
in  the  caption,  is  this: 

Statement  showing  amounts  paid  to  United  States  circuit  judges  as  expenses 
claimed  while  attenmn^  circuit  courts  of  appeals  away  from  their  residences^  and 
amounts  paid  to  United  States  district  juds^es  as  expenses  claimed  while  holding 
court  out  of  their  own  said  courts,  being  in  the  first  circuit. 

And  then  there  is  one  for  each  of  the  other  eight  circuits.  Is  that 
a  correct  statement? 

Mr.  HiGGiNS.  Yes;  that  is  a  correct  statement. 

Mr.  Manager  Olmsted.  To  that  1  offer  the  objection,  which  I  will 
ask  the  Secretary  to  read. 

The  Secretary  read  as  follows: 

First.  It  is  not  responsive  to  any  allegation  contained  in  any  of  the  articles  of 
impeachment 

Second.  If  the  suhject-matter  of  the  offer  in  any  way  relates  to  averments  con- 
tained in  the  answers  of  respondent  to  the  first,  second,  and  third  articles  of  impeach- 
ment, nevertheless  the  said  averments  are  not  responsive  to  any  charge  contained 
in  the  articles  of  impeachment  and  present  no  issue  for  determination  in  this  cause. 

Third.  The  offer  of  respondent  is  only  to  show  that  the  judges  named  did  receive 
for  their  expenses  an  amount  equal  to  $10  a  day  in  the  aggregate,  but  does  not  include 
an  offer  to  prove  that  they  did  not  actually  expend  as  much  as,  or  more  than,  the 
amount  charged  by  the  honorable  judges  to  the  Government  as  their  said  expenses  of 
travel  and  attendance  in  holding  court,  and  the  evidence  is  therefore  immaterial  and 
irrelevant 

Fourth.  That  it  is  not  averred  in  the  answer  nor  offered  to  prove  that  the  respond- 
ent, either  at  the  time  of  or  prior  to  the  alleged  false  certification  of  his  expenses  in 
1897,  had  consulted  or  conferred  with  or  taken  the  opinion  or  had  knowledge  of  the 
action  of  an^  of  the  judges  referred  to  in  the  offer. 

Fifth.  It  IS  not  competent  for  respondent,  in  his  own  defense,  to  prove  the  usage 
or  practices  of  other  judges  in  other  courts,  particularly  as  it  is  not  offered  to  show 
that  he  had  knowledge  thereof. 

Sixth.  If  respondent  has  been  ^ilty,  as  charged,  of  falsely  certifying  his  expenses 
and  collecting  upon  his  own  certificate  an  excessive  amount  from  the  Government, 
it  is  no  justification  for  him  to  show  that  he  subsequently  ascertained  that  others 
had  been  guilty  of  the  same  offense. 

Seventh.  The  certificates  offered  from  the  Treasury  Department  are  not  under  its 
seal  as  required  by  the  statute  to  make  them  admissible  in  evidence. 

Eighth.  The  statements  offered  are  not  copies  of  any  official  papers  or  records 
remaining  in  the  Treasury  Department,'  but  consist  of  some  figures  and  data  pur- 
ported to  have  been  made  up  after  the  consideration  of  such  papers  and  records. 
These  do  not  purport  to  show  the  amounts  of  expenses  certified  by  the  judges  named 
therein,  nor  whether  they  were  more  or  less  than  $10  a  day.  They  show  merely 
the  amounts  alleged  to  have  been  paid  in  each  instance,  without  stating  whether  the 
said  amount  was  more  or  less  than  the  amount  certified  by  the  judge  to  have  been 
expended.  They  do  not  include  the  certificate  of  the  judge  nor  the  account  of  the 
marshal  who  paid  him.  They  are  partial  and  incomplete  and  not  authorized  by  any 
statute  to  be  used  as  evidence. 

Ninth.  The  offer  contains  an  unwarranted  insinuation  that  other  judges  have  col- 
lected from  the  Government  for  expenses  sums  greater  than  they  actually  expended, 
but  without  showing  or  offering  to  show  what  amounts  they  actuallv  did  expend  or 
certified  as  having  l:^n  expended,  and  if  received  will  necessitate  the  callingof  all 
of  the  said  judges,  as  a  matter  of  justice  to  them  and  to  all  the  people  of  the  United 
States,  for  the  purpose  of  rebutting  the  said  insinuation  contained  in  the  offer. 

Mr.  Manager  Olmsted.  Mr.  President,  if  I  may  be  permitted  to 
speak  upon  this  point,  there  is  nothing  in  any  article  of  impeachment 
making  any  reference  whatever  to  any  Federal  jud^e  save  only  this 
respondent,  who  is  himself  charged  in  the  first  article  with  having  in  1897 
falsely  certified  to  the  amount  of  his  expenses  and  received  the  money 
upon  his  said  certificate.  In  his  answer,  after  admitting  that  he  did 
make  that  certificate,  but  denying  in  rather  a  vague  way  its  falsity, 
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he  says  on  page  27  of  this  record — it  is  the  last  paragraph  on  the 
page- 
Respondent  says  that  he  is  fortified  and  confirmed  in  his  honest  belief  that  the 
construction  so  placed  by  him,  etc.,  was  and  is  right    *    *    *    by  the  fact  that  he 
is  informed — 

Now,  in  1905,  nine  yeard  after  he  made  that  certificate,  he  is 
informed — 

and  verily  believes,  and  as  the  records  of  the  Treasury  Department  will  show,  that 
many  of  the  circuit  judges  of  the  United  States  and  district  judges  did  the  name 
thing. 

That,  I  submit,  Mr.  President,  is  new  matter,  not  responsive  to  any- 
thing in  the  charge  and  having  no  proper  place  in  the  respondent's 
answer,  and  evidence  under  it  is  inadmissible  upon  the  ruling  of  the 
Presiding  Officer  and  of  the  Senate  made  upon  the  14th  instant  upon 
our  offer  to  prove  the  inconvenience  to  suitors  and  counsel  of  the 
absence  of  the  respondent  from  his  district.  It  was  ruled  inadmissible. 
That  evidence  was  responsive  to  new  matter  inserted  in  the  answer  of 
the  respondent,  but  the  answer  itself  in  that  particular  was  not  respon- 
sive to  any  averment  in  the  articles  of  impeachment. 

I  want,  just  at  this  point,  Mr.  President,  to  state  that  the  honorable 
counsel  for  the  respondent  took  ua  to  task  for  making  a  written  offer 
embracing  an  admission  made  by  the  respondent,  to  which  they  objected. 
He  took  us  to  task  in  terms  of  great  indignation  for  trying  to  get  before 
the  Senate  matter  in  an  improper  wa}'.  I  call  your  attention  to  these 
three  exhibits  attached  to  their  answer,  and  ask  what  words  of  con- 
demnation are  strong  enough  to  apply  to  the  introduction  in  that  man- 
ner of  what  is  intended  to  be  evidence  in  advance  of  the  hearing  of  the 
case  for  the  purpose  of  influencing  the  court  in  its  decision  ?  Upon 
the  ruling  I  have  already  cited,  and  upon  every  authority  this  evidence 
would  have  to  be  rejected  for  that  reason. 

But  next,  Mr.  President,  the  offer  is  only  to  show  that  the  judges 
named  in  those  papers  did,  in  certain  instances,  receive  for  their 
expenses  as  much,  or  a  sum  equal  to  $10  for  each  day  if  divided  by  the 
number  of  days.  But  it  is  not  offered  to  show — the  statement  offered 
does  not  even  refer  to  the  subject,  and  respondent  makes  no  offer  to 
show — that  those  judges,  nor  any  of  them,  did  not  actually  expend 
that  sum,  and  this  is,  1  say,  a  cowardly  insinuation  against  honorable 
judges,  the  dragging  of  their  names  in  the  mire  without  any  attempt 
to  Drove  that  they  have  been  guilty  of  any  offense  whatever.- 

<Jf  course,  Mr.  President,  if  a  judge  is  holding  court  in  New  Orleans, 
where,  as  I  know  from  very  recent  experience,  people  may  reasonably 
expend  a  good  deal  more  than  $10,  or  in  New  York,  or  in  Chicago,  or 
in  San  Francisco,  and  if  his  expenses  amounted  to  $12.60  to  $15  a  day, 
he  could  get  not  to  exceed  $10;  and  so,  of  course,  this  statement  would 
show  that  what  he  got  amounted  to  $10.  That  is  the  maximum 
fixed  by  the  law,  but  it  is  not  the  slightest  evidence  that  he  did  not 
expend  the  money.  They  do  not  o^r  to  introduce  the  certificates 
showing  what  his  a(*tual  expenses  were.  So  I  say,  that,  lacking  that 
essential  element,  it  is  not  evidence  at  all  in  this  case. 

It  is  not  pretended  that  this  respondent  at  the  time  of  making  his 
certificate  in  1897  knew  the  opinion  of  or  consulted  any  other  judge 
in  the  United  States. 
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In  regard  to  the  fifth  objection,  Mr.  President,  it  is  not  competent 
for  the  respondent  in  his  own  defense  to  prove  the  usage  or  practice 
of  other  courts  or  other  counties.  Ipropose  to  submit  a  very  high 
authority.  In  the  celebrated  trial  of  Prescott  in  Massachusetts,  made 
notable  by  the  eminent  ari-ay  of  council  and  managers  involved,  Judge 
Prescott,  the  probate  judge,  entitled  upon  one  side  of  the  court  to  take 
fees,  was  charged  with  t^ing  more  than  the  law  permitted  him. 

In  one  case  the  excess  was  a  dollar  and  ninety-eight  cents,  and  in 
another  article  some  ^9  of  excessive  fees  are  involved.  He  was  con- 
victed upon  both  charges.  He  offered  to  prove  the  usage  of  other 
courts  and  other  counties  throughout  the  State  for  the  purpose  of 
showing  his  intent  to  have  been  an  honest  one  and  in  accordance  with 
the  practice  throughout  the  State.  That  offer  was  made  by  Mr. 
Samuel  Hoar  and  supported  by  himself  and  Daniel  Webster,  but 
they  were  completely  overthrown  in  their  argument  by  Mr.  Man- 
ager Shaw — the  same  Mr.  Shaw  who  afterwards  became  chief  justice 
of  the  supreme  court  of  Massachusetts,  and,  in  the  opinion  of  many 
men,  secured  a  place  in  the  history  of  the  jurisprudence  of  this  coun- 
trjr  second  only  to  that  of  Chief  Justice  Marshall.  I  ask  that  the  court 
will  hear  the  offer  which  was  made  by  Mr.  Hoar  in  that  case. 

The  Presiding  Officer.  The  Secretary  will  read. 

The  Secretary  read  as  follows: 

The  counsel  for  the  respondent  read  the  motions  when  put  into  writing,  as  fol- 
lows, viz: 

"1.  And  now  the  counsel  for  the  respondent  move  that,  in  order  to  rebut  the  chaiige 
of  willful  and  corrupt  misconduct,  they  may  be  permitted  to  prove  that  at  the  time 
of  the  respondent's  appointment  to  office  there  did  exist,  ana  continually  since  has 
existed,  in  the  probate  offices  of  the  several  counties  in  this  Commonwealth  a  prac- 
tice, according  to  which  in  cases  of  application  for  administration,  certain  official 
papers  are  prepared  and  executed,  and  certain  official  acts  done  and  performed,  which 
are  not  particularly  enumerated  in  the  statute  called  the  fee  bill,  and  fees  paid  there- 
for, and  to  show  the  usual  amount  of  such  fees. 

*'2.  And  now  the  counsel  for  the  respondent  move  that,  in  order  to  rebut  the 
char^  of  willful  and  corrupt  misconduct,  they  may  be  permitted  to  prove  that  at 
the  time  of  the  respondent's  appointment  to  office  there  did  exist,  and  continually 
since  has  existed,  in  the  probate  offices  of  the  several  counties  of  this  CJommonwealth 
a  practice  according  to  which,  in  cases  of  application  for  administration,  certain 
official  papers  are  prepared  and  executed,  and  certain  official  acts  done  and  per- 
formed, which  are  not  particularly  enumerated  in  the  statute  of  the  Commonwealth, 
commonly  called  the  *iee  bill.*" 

^  Mr.  Manager  Olmsted.  Mr.  President,  to  make  this  as  brief  as  pos- 
sible, that  offer  having  been  elaborately  argued  by  those  eminent 
gentlemen,  was  rejected  by  a  vote  of  more  than  2  to  1.  Judge  JPres- 
cott  was  convicted  and  removed  from  office  upon  those  two  articles. 
If  this  respondent  has  been  guilty  of  any  offense  it  is  no  excuse  for 
him  to  say  that  somebody  else  did  the  same  thing  in  later  years,  and 
in  some  other  court;  and  in  any  event  his  offer  does  not  include  any- 
thing tending  to  show  improper  conduct  by  any  other  judge. 

But  again,  that  paper  is  not  offered  under  the  seal  of  any  Depart- 
ment. It  is  not  so  authenticated  as  to  be  admissible  in  evidence.  It 
does  not  purport  to  be  a  copy  of  any  record  in  any  Department.  It  is 
simply  a  lot  of  figures  made  up  by  somebody  purporting  to  have  been 
abstracted  or  extracted  from  certain  documents,  we  know  not  what. 
It  certainly  does  not  show  that  any  other  judge  ever  certified  to  $10 
of  expenses  when  his  actual  expenses  were  less. 

Now,  when  we  offered  the  three  certificates  showing  Judge  Swayne's 
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certificates  and  the  action  thereon  we  were  required  by  the  honorable 
counsel  for  the  respondent  to  put  in  the  whole  record,  the  marshaPs 
account,  the  action  of  the  Treasury  Department — every  paper  on  file. 
These  papers  which  they  offer  are  not  evidence  in  any  proceeding  on 
earth  and  would  not  be  received  in  any  court  in  Christendom. 

Mr.  HiGGiNS.  Mr.  President,  I  must  confess  to  my  surprise  at  the 
last  objection  raised  by  the  learned  manager.  It  is  true,  I  find,  that 
the  certificate  to  these  statements  is  not  attested  by  the  seal  of  the 
Treasury  Department,  but  it  is  signed  by  the  Secretary  of  the  Treas- 
ury ;  ana  the  only  effect  of  the  objection  would  be  to  require  us  to  have 
the  seal  put  to  this  paper  between  this  time  and  the  next  meeting  of 
this  body.  I  hardl}"  suppose  that  the  learned  managers  will  stand  on 
that.  An  objection  which  merely  ^oes  to  the  authentication  and  which 
does  not  dispute  its  genuineness,  it  seems  to  me,  is  hardly  worthy  of 
either  this  tribunal  or  this  grave  proceeding.  Nor  have  I  supposed 
that  either  side  in  the  prosecution  of  this  case  would  undertake  to  put 
unnecessary  tasks  upon  the  other  or  lengthen  the  proceedings. 

The  learned  manager  said  that  the  counsel  for  the  respondent  had 
compelled  the  managers  to  put  in  evidence  certain  certifacates  of  the 
judge  when  they  put  in  their  Treasury  statements  in  support  of  the 
articles  against  Judge  Swayne — the  first,  second,  and  thira.  We  put 
no  compulsion  upon  them  that  I  remember.  They  took  their  own 
course,  and  a  very  proper  course.  They  rely  upon  their  allegation  of 
the  untruthfulness  of  tne  certificate,  and  of  course  they  put  in  the  cer- 
tificates. It  would  have  been  open  to  us  to  have  loaded  up  this  record 
with  all  of  these  papers  from  the  Treasury  Department  and  to  have 
brought  the  originals  here  to  the  extreme  disturbance  of  the  public 
business. 

But,  as  we  supposed,  contributing  to  the  need  of  dispatch  of  the 
Senate  under  its  present  conditions,  we  have  got  a  succinct  statement 
which  gives  all  the  material  facts;  for,  Mr.  President,  behind  the  cer- 
tificate here,  as  to  every  item,  it  is  presumable,  and  there  certainly  is 
in  the  Treasury  Department,  certain  other  evidence.  The  course  of 
proceeding  in  this  case,  as  shown  by  the  very^  certificate  put  in  by  the 
managers,  is  that  at  the  end  of  a  session  of  court  held  by  a  judge  away 
from  his  home,  at  the  circuit  court  of  appeals  or  away  from  his  district 
in  the  district  court,  he  presents  his  certificate  to  the  marshal,  stating 
the  number  of  days  and  the  amount  of  expenses,  which  he  certifies  to, 
and  on  that  the  marshal  pays  to  him  the  amount  and  takes  his  receipt, 
which,  under  the  form  prescribed  by  the  Department  of  Justice,  is  at 
the  bottom  of  the  certificate.  A  form  of  that  was  presented  by  my 
colleague  onlv  a  few  moments  ago  and  admitted  without  objection. 

That  certificate  is  by  the  statute  made  the  voucher  upon  which  the 
marshal  is  reimbursed  for  his  payment  to  the  judge;  and,  as  I  shall 
call  attention  to,  the  statute  requires  that  he  shall  be  repaid — that  he 
shall  be  allowed  his  account.  The  marshal  then  presents  such  item 
with  the  other  items  going  to  make  up  his  account,  his  entire  account, 
under  the  act  of  1876,  which  we  put  m  evidence  here  this  afternoon, 
to  the  United  States  judge  for  that  court.  In  the  particular  cases,  we 
have  an  object  lesson  here  in  the  certificate  introduced  by  the  mana- 

fers  in  condemnation  of  Judge  Swayne,  that  there  the  marshal  of 
exas  in  two  instances  presented  that  account  before  the  local  judge, 
Judge  Bryant,  who  did  not  sit  in  two  certain  trials  growing  out  of  9ie 
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failure  of  a  bank  because  be  was  interested  in  the  matter  in  some  way, 
and  Judge  Swayne  held  two  long  trials,  one  in  one  year  and  the  other 
in  another  year,  and  made  these  certificates.  | 

Now,  the  marshal  presented  his  account  to  Judge  Bryant,  and;  under 
the  statute,  the  United  States  attorney  for  that  district  was  at  that 
time  required  to  be  present  and  his  presence  to  be  noted  upon  the 
record.  The  marshal's  account  had  to  be  sworn  to.  The  judge's  cer- 
tificate is  prescribed,  and  the  statute  prescribes  that  he  shall  approve 
or  disapprove  of  that  account,  as  shall  be  according  to  law  and  as  may 
be  just. 

So  you  have  now  the  act  of  the  marshal  in  pa3^ing  the  judge,  and  the 
act  of  the  local  judge  in  approving  the  account  in  the  presence  of  the 
district  attorney,  who  is  tnere  when  he  approves  it  in  order  to  protect 
the  United  States.  All  that  happens  in  the  very  district  where  the 
expenditures  are  made  and  where  the  judge  knows  and  the  district 
attorney  knows  and  the  marshal  knows,  each  of  their  own  knowledge, 
as  to  what  is  the  amount  of  expenses  that  would  be  involved  in  a  resi- 
dence there.  The  account  then  goes  with  the  marshal's  to  the  Depart- 
ment of  Justice,  under  the  terms  of  the  act  which  will  be  printed  in 
the  Record  to-morrow,  and  is  there  audited,  in  the  first  instance,  by 
the  Auditor  for  the  Department  of  Justice.  From  there,  after  the 
lapse  of  sixty  days,  it  goes  to  the  Treasury  Department  and  is  audited 
by  the  Auditor  for  the  State  and  other  Departments.  It  is  then  sub- 
ject to  the  disallowance  of  the  Comptroller,  either  of  his  own  motion 
or  upon  its  being  brought  before  him. 

You  have,  therefore,  Mr.  President,  in  this  case  the  act  in  succession 
of  six  executive  officers  in  confirmation  or  disallowance  of  such 
accounts.  These  certificates  show  that  there  has  not  been  a  single 
account  disallowed  by  all  of  these  officers;  that  from  the  beginning  to 
the  end  there  has  been  no  objection  made  under  the  terms  of  this 
statute  to  the  construction  placed  upon  it  by  Judge  Swayne,  namely, 
that  the  certificate  under  which  the  payments  were  made  were  those 
that  allowed  a  certificate  of  $10  a  oay  irrespective  of  the  fact  as  to 
whether  that  amount  was  actually  expended  or  not. 

Mr.  Manager  Olmsted.  I  do  not  like  to  interrupt  the  honorable 
counsel,  but  I  certainly  object  to  his  stating  the  contents  of  this  table 
unless  he  states  it  correctly.  It  does  not  state  any  one  of  the  things 
he  has  been  suggesting.  It  simply  shows  the  amounts  paid  to  these 
people,  and  notning  more. 

Mr.  HiGGiNS.  Mr.  President,  I  did  not  expect  that  objection.  I 
have  been  stating  the  acts  of  Congress  and  the  dutv  of  the  officers  out 
of  which  these  statements  grow  and  the  scrutiny  through  which  they 
had  to  go.  No  allowance  can  be  made  of  over  $10  a  day,  and  every 
allowance  that  is  up  to  $10  a  da}'  is  an  acquiescence  in  the  terms  of  the 
statute.  There  is  no  disallowance  by  it.  So  the  learned  manager  is 
quite  mistaken.  I  am  obliged  to  him  for  the  interruption,  u)r  it 
makes  me  put  this  vital  point  more  clearly,  and  I  hope  with  complete 
clearness,  to  the  Senate. 

Mr.  Manager  Olmsted.  Then,  before  the  honorable  counsel  puts  it, 
will  he  allow  me  to  oblige  him  again  by  the  suggestion  that,  as  the  act 
requires  the  marshal  to  pay  the  judge  upon  his  own  certificate  pro- 
vided the  amount  does  not  exceed  $10  per  day,  all  these  other  officers 
he  has  named  have  nothing  to  do  with  it  unless  he  does  exceed  $10 
a  day. 
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Mr.  HiOGiNS.  That,  Mr.  President,  brings  me  to  the  point  of  this 
case  exactly.  I  am  obliged  to  the  learned  manager;  I  meet  his  chal- 
lenge, and  1  ask  him  to  reply  to  me  when  it  is  done.  I  ask  the  learned 
manager  if  this  fraud,  which  is  a  fraud  before  this  Senate,  was  not 
such  a  fraud  when  it  was  brought  before  Judge  Bryant?  If  it  is  a 
fraud  now,  it  was  a  fraud  then;  and  was  there  anything  that  has  been 
proved  by  these  witnesses  that  Judge  Bryant  did  not  know  of  his  own 
Knowledge?  Did  he  reside  in  Tyler?  I  do  not  cave.  If  he  did,  he 
knew  it  because  he  lived  there.  Did  he  reside  elsewhere?  Then  he 
had  to  go  away  from  his  home,  though  in  his  district,  to  be  sure,  when 
he  held  court  m  Tyler,  and  he  knew  what  it  cost  him  just  as  much  as 
Judge  Swayne  knew.  Did  not  the  district  attorney  know  it?  Did  not 
the  marshal  know  it? 

And  does  the  learned  counsel  pretend  to  say  that  because  of  the  terms 
of  this  certificate,  as  prescribed  by  the  acts  of  1891  and  1896,  if  that 
was  a  crime,  it  was  not  the  dut}^  of  that  district  attorney  to  present  Judge 
Swayne  to  his  grand  jury  and  have  him  indicted;  that  it  was  not  the 
duty  of  Judge  Bryant  to  bring  it  to  the  attention  of  the  district  attor- 
ney; that  it  was  not  the  duty  of  the  marshal  to  protest?  Is  it  possible 
that  there  is  any  fraud  that  can  exist  within  the  jurisdiction  of  the 
Auditor  for  the  Department  of  Justice,  of  the  Auditor  for  the  Treasury 
Department,  of  the  Comptroller  of  the  Treasury  that  they  can  not 
unkennel  and  uncover,  and  that  it  is  not  their  duty  to  do  it? 

No,  Mr.  President,  it  can  not  be  held  in  the  face  of  that  that  any 
such  construction  could  be  put  by  them  upon  the  act  of  1891  and  the 
act  of  1896  as  to  these  fees.  They  did  not  abandon  their  duty;  they 
do  not  stand  here  as  convicted  of  any  such  absence  of  lack  of  it.  What 
they  did  do  was  to  say,  ''We  are  concluded  by  the  certificate  because 
we  can  not  go  behind  it;  we  are  concluded  b}^  the  certificate  because 
the  statute  intended  to  make  it  an  allowance  when  the  judge  certified 
it,  irrespective  of  what  the  actual  expenses  were." 

The  Senate  will  perceive,  Mr.  President,  therefore,  that  the  admis- 
sibility of  these  certificates  rests  upon  something  else  than  the  mere  act 
of  the  circuit  and  district  judges  of  the  United  States  in  their  several 
and  respective  actions  in  the  amounts  they  certified  under  this  statute. 
It  brings  up  as  a  ground  of  admissibility  oi  these  certificates  the  contem- 
porary construction  placed  by  the  executive  ofiicers  upon  the  certifi- 
cates of  the  judges  as  made  from  time  to  time.  The  form  in  which  we 
have  presented  it  is  compendious.  It  is  stripped  of  every  unnecessary 
matter  of  evidence,  which  would  merely  load  it  up  with  lumber.  It 
is  brought  down  to  the  naked  skeleton  of  facts  of  what  is  vital;  but  it 
puts  before  the  Senate  all  of  the  evidence,  coupled  with  the  acts  of 
Congress,  that  is  necessar}^  and  is  in  no  sense  unfair  to  the  managers, 
because  it  apprises  them  oif  everything  that  they  might  desire  to  know. 

Mr.  President,  1  had  hoped  tHat  this  discussion  would  be  left  to  the 
final  argument;  and  for  my  colleague  and  myself  we  are  willing  that 
that  course  should  be  pursued  now.  I  would  stop  at  once  any  further 
discussion  of  this  subject  and  leave  it  until  the  final  argument  to  com- 
plete then  what  I  have  already  said,  so  as  not  to  take  up  the  time  of 
the  Senate;  but  that  offer  does  not  seem  to  meet  with  the  views  of  the 
learned  managers,  and  I  am  compelled,  therefore,  to  go  into  the  dis- 
cussion of  the  case — I  say  of  the  case — as  made  now  by  this  objection 
to  our  certificates. 

What  we  contend,  Mr.  President,  is  that  the  proper  construction  of 
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these  acts  of  Congress  of  1891  and  1896,  as  to  judges  holding  court 
away  from  their  homes  or  out  of  their  districts,  is  the  one  placed 
upon  it  by  Judge  Swayne;  and  that  is  they  were  authorized  to  certify 
their  expenses  at  $10  a  day  as  an  allowance  or  compensation  for  such 
services.     I  shall  endeavor  to  be  very  brief.     The  act  is: 

That  any  justice  or  judge  who,  in  pursuance  of  the  provisions  of  this  act,  shall 
attend  the  circuit  court  of  appeals  held  at  any  place  other  than  where  he  resides — 

And,  mutatis  mutandis,  it  is  the  same  in  the  case  of  a  district  judge 
when  he  holds  court  out  of  his  district — 

shall,  upon  his  written  certificate,  he  paid  hy  the  marshal  of  the  district  in  which 
the  court  shall  be  held  his  reasonable  expenses  for  travel  and  attendance,  not  to 
exceed  $10  per  day,  and  such  payments  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  with  the  United  States. 

The  prior  state  of  the  law  was  that  the  judge  for  such  service  was 
paid  his  actual  expenses  upon  vouchers  filed  with  his  accounts.  This 
will  not  be  disputed,  I  presume,  and  I  have  assumed  that  there  is  no 
doubt  as  to  the  state  of  the  law. 

The  true  construction  of  these  statutes  is  that  Congress  intended 
that  a  judge  rendering  such  service  should  be  paid  $10  a  day  as  an 
allowance  for  compensation  for  the  service.  That  such  is  tne  true 
construction  of  the  act  will  appear  from  its  provisions,  as  shown  by 
its  language,  and  from  the  changes  wrought  thereby. 

What  is  meant  by  "  reasonable  expenses"  as  used  in  the  act?  It  was 
changed,  Mr.  President,  from  ''actual  expenses,"  and,  therefore,  pre- 
sumably on  its  face  does  not  mean  ''actual  expenses." 

Mr.  Manager  Olmsted.  May  I  interrupt  the  honorable  counsel  to 
suggest  whether  my  understanding  of  the  rule  is  correct — that  upon 
interlocutory  motions  of  this  kind  argument  is  limited  to  one  hour, 
and  that  the  managers  on  their  motion  have  the  opening  and  the  close. 
I  simply  do  not  want  the  honorable  counsel  to  cut  me  out  of  my  reply. 

Mr.  HiGGiNS.  How  long  have  I  spoken? 

Mr.  Manager  Olmsted.  I  suggest  that  counsel  is  not  discussing  the 
admissibility  of  evidence,  but  is  making  an  argument  on  the  case,  to 
which  I  do  not  object  if  it  does  not  take  my  time. 

Mr.  HiGGiNS.  Understand,  Mr.  President,  1  am  arguing  that  this 
evidence  is  admissible  because  of  the  contemporary  construction  placed 
upon  the  statute  by  the  officers,  and  that  the  statute  is  one  which  will 
bear  construction;  that  it  is  open  to  construction.  If  it  is  not  open  to 
construction,  if  it  is  so  clear,  as  the  managers  contend,  that  there  is  no 
doubt  about  it,  in  such  case  as  that  the  authorities  would  not  apply. 

I  must  therefore  make  a  case  where  it  is  apparent  upon  the  mce  of 
the  statute  that  it  is  doubtful  and  is  uncertain,  and  hence  I  am  com- 
pelled to  go  to  that  task  if  this  question  is  to  be  determined  on  its 
merits.     I  regret  it  very  much. 

All  the  expenses  must  not  merely  be  reasonable.  The  term 
"expenses  incurred  in  travel"  is  easily  defined,  but  it  is  difficult  to 
place  limits  upon  the  term  "attendance."  Certainly  it  can  reasonably 
be  held  to  include  (1)  many  expenses,  which  might  not  be  included 
under  the  word  "actual"  as  construed  by  the  accounting  officers  of 
the  Government;  (2)  many  expenses  not  incurred  in  attendance,  but 
caused  by  attendance,  and  (3)  the  expenses  are  "not  to  exceed  $10  a 
day." 

What  light  does  this  provision,  taken  in  connection  with  the  words 
"for  travel  and  attendance,"  throw  upon  the  true  construction  of  the 
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words  "  reasonable  expenses?"  If  a  judge  spends  $13  one  day  and  $7 
another,  shall  he  certify  $20  for  the  two  days,  or  only  $10  for  the  one 
day  and  $7  for  the  other,  and  $17  in  all? 

Mr.  McCuMBER.  Mr.  President,  I  rise  to  a  point  of  order.  I  under- 
stand that  by  unanimous  consent  five  hours  has  been  given  on  each 
side  of  this  question  to  take  up  the  time  of  the  Senate  in  a  debate  on 
its  merits.  Now,  it  seems  to  me  that  it  is  quite  outside  of  that  rule 
to  debate  a  question  upon  its  merits  at  this  time. 

I  am  as  anxious  as  anyone  at  the  proper  time  to  hear  what  the  learned 
counsel  is  stating,  but  I  submit  that  the  question,  as  it  seems  to  me, 
that  is  now  before  the  Senate,  is  whether  or  not  the  taking  of  certain 
fees  by  other  judges  is  competent  evidence  to  prove  in  this  case  or  to 
justify  the  respondent  in  this  case  in  receiving  the  same.  That  is  one 
question.  But  as  to  whether  or  not  that  is  the  legal  construction  of 
tnat  law  is  simply  a  question  upon  the  merits,  and  it  is  not  a  question 
that  reaches  to  the  aamissibility  of  this  evidence.  Under  this  proposi- 
tion days  and  weeks  could  be  taken  in  the  discussion  of  the  general 
question.  It  seems  to  me,  therefore,  Mr.  President,  that  it  is  not  in 
harmony  with  the  agreement  that  has  been  entered  into  by  unanimous 
consent  that  the  merits  should  be  discussed  in  the  five-hour  argument. 
I  make  that  point  of  order. 

Mr.  HiGGiNS.  Mr.  President,  may  I  be  allowed  a  word? 

The  Presiding  Officer.  The  Presiding  Officer  does  not  feel  com- 
petent to  determine  whether  the  method  of  argument  pursued  by 
counsel  in  support  of  his  offer  to  introduce  this  testimony  is  in  order 
or  not.     Rule  aX  provides: 

XX.  All  preliminary  or  interlocutory  questions,  and  all  motions,  shall  be  argued 
for  not  exce^ing  one  hour  on  each  side,  unless  the  Senate  shall,  by  order,  extend 
the  time. 

No  note  has  been  taken  of  the  time  which  has  been  consumed  in  this 
argument.  The  Presiding  Officer  will  submit  to  the  Senate  any  ques- 
tion that  is  raised. 

Mr.  McCuMBER.  The  point  that  I  make,  Mr.  President,  has  no  ref- 
erence whatever  to  the  time.  I  assume  that  a  discussion  upon  an 
interlocutory  matter  means  a  discussion  that  is  aimed  directly  at  that 
matter.  The  matter  here  is  not  the  question  of  the  construction  of 
that  law,  but  the  question  of  admissibility  of  certain  evidence  to  estab- 
lish another  fact  which  becomes  important,  and  that  is  the  justification 
of  the  respondent  to  give  it  that  construction. 

The  Presiding  Officer.  The  Presiding  Officer  understood  counsel 
to  say  that  one  object  of  introducing  the  proposed  testimony  was  to 
show  the  contemporaneous  construction  of  the  statute  by  the  execu- 
tive officers  of  tne  Government — that  is  to  say,  that  the  executive 
officers  of  the  Government  have  put  upon  this  statute  such  a  construc- 
tion as  counsel  is  now  claiming  for  it.  The  Presiding  Officer  can  not 
say  that  counsel  is  traveling  outside  of  the  question. 

Mr.  HiGGiNS.  Mr.  President,  you  have  aptly  stated  my  contention, 
and  the  honorable  Senator,  I  think,  has  not  tEiken  in  the  breadth  of  my 
contention.  The  course  taken  by  the  circuit  and  district  judges, 
respectively,  is  one  of  the  objects  of  offering  the  evidence. 

Mr.  Daniel.  Mr.  President 

Mr.  HiQGiNS.     I  have  not  finished. 

Mr.  Daniel.  Very  well. 

8.  Doc.  194,  58-3 36 
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Mr.  HiGGiNS.  The  other  offer  is  to  show  how  officers  of  the  Govern- 
ment, one  judge  and  five  executive  officers  of  the  Government,  acted 
on  the  certificates  of  all  the  judges — what  construction  was  thus  put 
by  the  executive  officers  upon  it.  So  that  on  the  one  hand  it  is  strictly 
the  cotemporary  construction  of  the  executive  officers,  but  upon  the 
other  it  brings  up  a  new,  novel,  and  interesting  question  as  to  now  far 
the  action  of  the  whole  body  of  the  bench  constitute  also  cotempoi'a- 
neous  construction  of  this  kind.     Now  I  ^neld. 

Mr.  Daniel.  1  rise  to  a  point  of  order,  Mr.  President.  The  paper 
offered  in  evidence  is  not  a  proper  paper  for  the  purpose  of  showing 
any  contemporaneous  construction  of  the  statute.  As  1  understand  it, 
what  a  jud^e  claims  as  his  expenses  are  paid  on  his  certificate,  and  his 
certificate  is  conclusive  that  he  claims  that  as  his  expense,  and  pay- 
ments are  made  on  that  claim.  What  was  paid  to  a  particular  judge 
has  no  reference  whatsoever  as  to  the  falsity,  integrity,  or  otherwise, 
of  that  claim,  and  is  not  a  construction  of  what  he  had  a  right  to  claim. 
It  simply  passes  upon  the  prima  facie  case  that  he  himself  makes,  and 
the  paper  offered  in  evidence  does  not  bear  upon  the  point  in  favor  of 
which  it  is  offered.     I  make  that  point  of  order. 

The  Presiding  Officer.  Is  there  further  argument  by  the  man- 
agers or  by  counsel  for  the  respondent? 

Mr.  Manager  Olmsted.  I  should  like  to  add  one  word,  briefly. 

Mr.  Mallory.  As  I  understand  the  rule,  Mr.  President,  the  respond- 
ent has  an  hour  in  which  to  discuss  this  point.  I  do  not  tbiuK  the 
Senate  can  direct  the  counsel  for  respondent  how  he  shall  discuss  it. 

The  Presiding  Officer.  That  was  the  view  of  the  Presiding  Officer. 

Mr.  Mallory.  If  he  chooses  to  consume  the  whole  hour  it  is  our 
business  to  listen  to  him,  I  suppose. 

The  Presiding  Officer.  Counsel  for  respondent  have  one  hour  in 
which  to  discuss  this  matter.  The  Presiding  Officer  can  not  direct 
how  he  shall  discuss  it  unless  he  tmvels  so  far  out  of  the  question  as 
to  make  it  apparent  to  everyone  that  he  is  outside. 

Mr.  HiGGiNS.  Well,  Mr.  President 

Mr.  Culberson.  Mr.  President,  I  want  to  state  a  matter  of  inquiry, 
if  it  be  in  order.  Counsel  for  respondent  propose  this  testimony  to 
show  among  other  things  the  contemporaneous  construction  of  this 
statute  by  the  executive  authorities.  My  inquiry  is  this:  Whether 
this  paper  shows  that  a  less  sum  per  day  was  actually  expended  by  any 
judge,  and  that  with  a  knowledge  of  that  fact  the  executive  officers 
paid  him  $10  a  day  'i 

Mr.  HiGGiNS.   What  is  the  last  part  of  that  question? 

Mr.  Culberson.  W^hether  or  not  the  fact  was  brought  to  the  knowl- 
edge of  the  executive  officers  that  the  judge  in  each  case  had  paid  less 
than  $10  a  day,  and  with  a  knowledge  of  that  fact  had  paid  a  certifi- 
cate at  $10  a  day  for  such  judge.  Now,  that  would  be  a  contempora- 
neous construction  of  the  s^tute.  What  I  arose  to  inquire  was 
whether  the  certificate  anywhere  proposes  testimony  to  that  effect? 

Mr.  Higgins.  Mr.  President,  my  answer  to  that  inquiry  is  a  refer- 
erence  to  the  argument  I  have  already  endeavored  to  exhibit;  that  the 
knowledge  of  at  least  three  of  these  officers  is  one  that  came  to  them 
from  their  belonging  to  the  environment.  The  marshal,  the  district 
attorney,  and  the  local  judge  who  pass  on  the  accounts  are  all  cognizant 
of  the  facts  and  circumstances  out  of  which  the  expenses  arise,  and 
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therefore  must  be  held  in  all  fairness  to  have  knowledge  of  the  facts. 
That  is  one  answer. 

But  another  is  this,  Mr.  President:  I  do  not  care  to  disclose  or  to  put 
before  the  Senate  what  these  papers  contain  more  than  is  involvea  in 
the  necessity  arising  from  the  questions  that  are  asked;  but  a  compari- 
son of  the  circuits  will  show  that  in,  I  know,  three  circuits  the  amounts 
certified  are  almost  entirely  under  $10,  and  in  the  balance  they  are 
almost  invariably  $10.  That  is,  the  auditing  oflScers  of  the  Depart- 
ments— the  Department  of  Justice,  the  Treasurv,  and  the  Comptrol- 
ler— had  this  comparison  before  their  eyes  all  the  time  as  to  the  con- 
struction placed  upon  this  statute  by  judges  in  the  different  circuits, 
and  thererore  were  put  upon  notice  and  inquiry  with  regard  to  it. 

I  had  very  nearly  completed,  Mr.  President,  the  argument  I  was 
submitting  about  the  fact  that  contemporary  construction  applies 
because  the  statute  itself  is  one  that  is  loosely  drawn.  If  the  words 
''not  to  exceed  $10  a  day"  are  given  a  hard  and  fast  interpretation, 
then  it  must  be  held  to  mean  in  the  case  to  which  I  have  already 
referred  that  it  is  not  to  exceed  $10  for  any  one  day,  and  so  in  this 
instance  supposed  the  judge  would  certify  $17  and  lose  $3.  That  is, 
if  he  expended  $7  one  day  and  $13  another,  he  could  only  certifv  to 
the  $7  that  he  spent  that  day,  and  only  $10  for  the  day  he  spent  $13; 
but  even  the  learned  managers  will  not  contend  that  that  is  the  con- 
struction. Why?  Because  it  is  ''for  travel  and  attendance."  Oh, 
they  say,  going  about  large  districts,  you  have  got  to  have  traveling 
expenses,  and  a  man  will  spend  $20  or  $30  a  day  sometimes  in  travel- 
ing and  all  that,  but  what  becomes,  then,  of  your  construction  that  it 
is  $10  from  day  to  day? 

But,  again,  Mr.  President,  did  the  word  "reasonable"  mean  an 
amount  not  as  fixed  by  the  judge's  certificate,  but  as  determined  by 
the  personal  habits  of  the  judge,  and,  indeed,  the  state  of  his  health, 
or  the  individual  limitations  of  his  physical  needs?  Not  all  the  justices, 
whether  unhappily  or  not,  be  it  said,  come  up  to  the  proportions 
embalmed  by  Shakespeare  in  the  phrase  that  will  never  die — 

Some  eat  much,  others  little; 

Some  drink  wine  for  the  stomach's  sake; 

Others  are  total  abstainers. 

Did  the  statute  contemplate  that  the  judge,  if  with  royal  capacity 
he  should  eat  and  drink  himself  even  with  the  Government  up  to  $10 
a  day,  was  a  trul}'  good  man?  But  if  with  less  capacity  he  was 
unequal  to  the  task  he  should  promptly  be  impeached  as  a  scamp  and 
a  rogue — to  be  put  down  and  out  without  benefit  of  clergy. 

But  light  is  shed  upon  the  meaning  of  the  w^ords  ^'  reasonable 
expenses,"  as  used  in  the  act,  by  its  provisions  fixing  who  shall  deter- 
mine what  expenses  are  reasonable. 

That  takes  me  to  what  I  have  already  submitted,  namely,  a  cotem- 
porary  construction,  in  which  it  is  said  that  the  amounts  shall  be 
allowed  to  the  marshal  in  his  accounts,  and  the  sum  on  the  certificate 
shall  be  paid  by  the  marshal. 

I  assume  again,  in  answer  to  the  suggestion  of  the  Senator  from  Vir- 
ginia [Mr.  DanielJ,  that  it  is  by  no  means  clear.  On  the  contrary,  I 
think  it  is  clearly  the  other  way;  that  under  this  act  the  certificate  of 
the  judge  is  conclusive;  that  is,  that  it  is  irrebuttable  and  irreversible, 
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because  the  statute  makes  it  so.  I  submit  to  the  Senate,  as  a  most 
serious  matter,  that  it  is  not  irreversible  where  there  is  knowledge 
that  a  fraud  has  been  committed;  and  I  can  add  nothing  to  what  I  have 
already  said  as  to  the  case  where  the  district  attorney,  the  marshal,  and 
the  judge  all  have  knowledge  of  it. 

Mr.  President,  not  detainmg  the  Senate  longer  on  that,  I  appeal  to  a 
case  that  is  higher  authority,  1  submit,  than  the  one  cited  by  the  leanied 
manager  from  an  impeachment  trial  in  Massachusetts,  and  that  is  the 
case  of  the  United  States  v.  Hill,  where  the  doctrine  of  cotemjjorary 
construction  was  applied  to  a  statute  nothing  like  as  ambiguous  and 
loosely  drawn  and  uncertain  as  the  one  now  under  consideration  here. 
That  case  was  where  a  clerk  of  the  district  court  of  the  United  States 
for  the  district  of  Massachusetts  had  not  returned  in  his  emoluments 
his  fees  for  naturalization  papers. 

After  the  elapse  of  twenty-odd  years  he  and  his  bondsman  were 
sued  on  his  bond  for  the  accumulated  amount  of  fees. 

It  appeared  from  the  statement  on  which  the  court  below  and  the 
Supreme  Court  of  the  United  States  acted  that  it  had  been  the  prac- 
tice in  that  court  for  the  clerk  not  to  return  fees  for  naturalization 
papers  in  their  emoluments  for  a  period  running  over  some  fifty  years. 
J^ot  only  so,  but  the  judges  passed  upon  the  accounts  of  the  clerk,  and 
the  auditors  and  Comptroller  of  the  Treasury  passed  upon  the  accounts 
of  the  clerk.  They  had  never  been  objected  to.  The  Supreme  Court 
held  that  this  long  repeated  construction  justified  the  clerk  in  taking 
those  fees  and  constituted  a  contemporary  construction  of  that  statute 
by  which  the  Supreme  Court  was  bound. 

Mr.  President,  1  ought,  in  justice  to  my  client  and  to  this  case,  to 
ask  the  attention  of  the  Senate  to  a  scrutiny  of  the  three  sections  of 
the  act  of  Congress  that  were  construed  by  the  Supreme  Court  in  that 
case,  but  I  will  not  take  up  the  time  of  the  Senate  to  do  it.  It  is 
enough  to  know  that  the  stetute  was  peremptory  and  without  excep- 
tion that  the  clerks  should  return  every  fee  of  every  kind  and  every 
description,  in  the  first  section.  In  the  second,  that  anything  he  got 
beyond  thirty-five  hundred  dollars  was  to  be  paid  into  the  Treasury, 
and  under  that  section  particular  scrutiny  was  to  be  paid  by  the 
accounting  oflSlcers  whenever  the  emoluments  exceedea  thirU'^-five 
hundred.  To  that,  in  the  case  that  came  before  the  Supreme  Court, 
was  the  oath  of  the  clerk  and  the  certificate  of  the  judge.  There  was 
not  one  word  in  the  statute  which  cast  any  doubt  upon  its  affirmative 
character  of  requiring  fees  and  emoluments  of  every  kind  to  be 
returned. 

But  it  so  happened  that  the  fee  bill  of  1853,  as  incorporated  in  the 
Revised  Statutes — and  every  lawyer  who  has  practiced  in  the  Federal 
courts  is  familiar  with  the  fee  bill  of  1853 — did  not  include  in  it  any 
reference  whatever  to  the  fees  for  naturalization,  and  although  the 
statute  which  required  the  clerk  to  make  his  returns  made  no  excep- 
tion of  any  kind,  the  Supreme  Court  incorporated  that  exception  into 
the  statute  because,  as  it  said,  that  contemporary  construction  had 
been  put  upon  it  by  the  judge  when  he  passed  on  the  accounts  and 
when  the  executive  officers  of  the  Treasury  did  afterwards. 

Further  than  that,  and  aptly,  in  the  case  of  Follett  v.  Fitch  (145 
New  York  Rep.,  Court  of  Appeals),  decided  March,  1895,  there  was  in 
controversy  a  statute  almost  identical  with  this,  and  the  court  of 
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appeals  of  New  York  put  the  construction  upon  it  that  we  are  con- 
tending for  here.     That  statute  was: 

Whenever  any  justice  of  the  supreme  court  from  any  judicial  district,  other  than 
the  first  judicial  district,  shall  be  aesignated  as  one  of  the  justices  of  the  general  term 
in  the  first  judicial  department,  he  shall  be  paid  by  the  city  of  New  York  such  sum 
as  shall  be  certified  to  be  reasonable  by  the  presiding  justice  of  the  first  judicial 
department,  not  exceeding  the  sum  of  $5,000  in  any  one  year,  as  compensation  for 
his  expenses  and  disbursements  in  the  performance  of  his  duties  under  such 
designation. 

Certain  justices  of  the  supreme  court  from  judicial  districts  other 
than  the  first,  during  January,  1895,  sat  as  justices  of  the  general  term 
in  the  first  department. 

The  presiding  justice  of  the  first  judicial  department  certified  as  to  each  of  the 
relators  that  the  sum  of  $416.66  was  a  reasonable  sum  to  be  paid  by  the  city  of  New 
York  as  compensation  for  his  expenses  and  disbursements  in  the  performance  of  his 
duties  under  such  designation. 

The  court  held  that  the  allowance  of  ^16.66  for  each  of  the  judges 
was  valid  according  to  the  clear  and  unmistakable  language  of  the 
statute,  and  was  not  "compensation  for  services,"  but  was  compensa- 
tion for  expenses  and  disbursements. 

I  will  ask  to  put  in  the  record  what  the  court  said,  without  read- 
ing it. 

The  matter  referred  to  is  as  follows: 

By  chapter  104,  laws  of  1893,  in  clear  and  unmistakable  language,  a  scheme  is 
created  for  reimbursing  the  expenses  and  disbursements  of  the  justices  of  the  supreme 
court  designated  to  come  from  other  judicial  districts  and  sit  in  the  general  term  of 
the  first  judicial  department. 

The  mode  prescribed  for  ascertaining  from  time  to  time  the  amount  of  these  expenses 
and  disbursements  is  judicious  and  proper. 

Only  such  sums  can  be  paid,  within  a  named  limit,  as  shall  be  certified  to  be  rea- 
sonable by  the  presiding  justice  of  the  first  judicial  department. 

It  is  true  that  this  provision  is  subject  to  the  criticism  that  the  presiding  justice  is 
not  made,  in  the  technical  sense,  an  auditing  ofiicer  to  pass  upon  actual  items  of  dis- 
bursement, but  the  obvious  answer  is  that  it  is  competent  for  the  legislature  to  allow 
its  designated  representative  to  certify  such  reasonable  sum  as  shall  be  sufiScient  to 
reimburse  the  expenses  and  disbursements  of  the  justices  required  to  serve  in  the 
general  term  of  the  first  judicial  department. 

The  act  of  1893  is  not  affected  by  article  6,  section  14,  of  the  constitution  of  1846, 
as  amended  in  1867,  for  the  reason  that  it  does  not  assume  to  deal  with  compensation 
for  services,  nor  does  it  tend  in  any  way  to  disturb  the  policy  that  seeks  to  maintain 
uniformity  of  salary  among  judicial  ofiicers  of  the  same  grad«. 

The  fact  that  a  reasonable  gross  sum  instead  of  items  is  certified  to  cover  expenses 
and  disbursements  does  not  make  it  any  the  less  compensation  for  that  purpose,  as 
it  is  only  when  these  expenses  and  disbursements  have  been  incurred  that  tne  pre- 
siding justice  will  be  called  upon  to  act. 

We  are  of  the  opinion  that  the  act  in  question  is  a  proper  and  constitutional  exer- 
dse  of  legislative  power,  and  in  line  with  the  settled  policy  of  the  State  and  the  prac- 
tical construction  given  to  similar  legislation  for  more  than  a  generation. 

The  Presiding  Officer.  The  Presiding  Officer  thinks  counsel  for 
the  respondent  have  occupied  an  hour. 

Mr.  HiGGiNS.  1  have  just  arrived  at  the  end  of  my  time,  Mr. 
President. 

Mr.  Manager  Olmsted.  Mr.  President,  if  it  is  the  desire  to  continue 
until  6  o'clock  1  will  add  what  I  have  to  say  in  a  very  few  minutes. 
I  might  take  advantage  now  to  work  in  a  verj'^  good  argument  on  the 
merits  of  the  proposition,  but  I  think  it  is  sufficient  to  come  directly 
to  the  question  oi  the  admissibility  of  the  evidence. 
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In  the  first  place,  the  act  itself  does  not  vest  any  power  or  discre- 
tionJn  Judge  Bryant,  of  the  marshal,  or  anybody  else  except  the  judge 
who  certifies,  for  it  provides: 

For  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  f  10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  marshal  in 
settlement  of  his  account  with  the  United  States. 

Provided  the  judge  certified  to  a  sum  not  to  exceed  $10  a  day,  what 
marshal  had  the  right  to  sit  on  the  account?  I  would  not  like  to  be 
that  marshal.  He  would  have  been  in  jail  for  contempt  inside  of  thirty 
minutes.  What  judge  had  a  right  to  pass  upon  it?  What  Treasury 
official  had  a  right  to  pass  upon  it?  No  one.  The  judge  makes  a  cer- 
tificate as  to  his  expenses,  and  if  it  does  not  exceed  |lO  a  day  it  is  paid 
without  question,  and  must  be. 

Now,  in  this  offer  of  evidence  there  is  not  a  word  about  the  amount 
expended  by  any  other  judge.  It  is  not  pretended  in  there  that  any 
judge  did  not  expend  every  dollar  for  which  he  was  reimbursed  by  the 
Government.  There  is  not  anything  in  there  about  the  construction 
of  any  official.  We  do  not  know  whether  their  expenses  exceeded 
$10  or  not.  We  only  know  they  did  not  get  more  than  $10  for  any 
one  day. 

Now,  one  word  more  about  the  absence  of  the  seal  from  that  paper. 
Of  course,  there  is  no  seal  on  it,  and  it  is  not  a  question  of  waiting 
until  to-morrow  for  them  to  get  a  seal  on  it.  There  can  not  be  a  seal 
on  it.  The  Department  can  only  put  the  seal  on  certified  copies  of 
papers  or  documents  in  the  Department,  which  that  is  not.  The  act 
of  Congress  provides: 

Copies  of  any  books,  records,  papers,  or  documents  in  any  of  the  Executive  De- 
partments authenticated  under  the  seals  of  such  Departments,  respectively,  shall  be 
admitted  in  evidence  equally  with  the  originals  thereof. 

That  is  not  a  copy  of  any  record  or  any  document  or  any  book.  It 
is  some  figures  taken  off  by  somebody,  and  we  do  not  know  who,  and 
it  simply  shows  the  amounts  paid  to  the  judges  therein  named.  There 
is  no  insinuation,  except  by  counsel,  that  any  one  of  these  honorable 
judges  charged  or  certified  to  any  amount  in  excess  of  his  actual 
expenses.  There  is  nothing  upon  which  to  base  the  insinuation  that  a 
juage,  having  expeaided  two  or  three  or  five  dollars  a  day,  certified 
that  the  expenses  were  $10  and  collected  the  mone}-  from  the  Govern- 
men.t 

Mr.  President,  I  do  not  care  to  take  the  time  of  the  Senate  longer 
upon  any  proposition  which  seems  to  me  so  plain. 

Mr.  Patterson.  Mr.  President,  I  should  like  to  ask  the  attorney 
for  the  respondent  a  question  with  reference  to  these  statements  from 
the  Treasury  Department.  It  is  whether  or  not  in  nearly  every  instance 
wherein  a  judge  has  been  allowed  for  a  considerable  number  of  attend- 
ances at  different  points  and  in  the  large  majority  of  the  cases  he  has 
been  allowed  $10  a  day,  there  are  not  some  instances  where  he  has 
been  allowed  less  than  $10  per  day.  If  that  is  the  case,  does  it  not 
tend  to  show  that  the  judges  discriminated  in  the  presentation  of  the 
bills  and  the  Department  in  the  amounts  that  were  paid?  1  have  gone 
over  all  these  papers  that  counsel  have  offered,  and  I  find  that  is  the 
case  in  nearly  every  instance.     While  a  majority  of  the  items  of  the 
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judges  are  $10  a  day  in  nearly  every  case,  some  items  from  some  judges 
are  far  less  than  $10  a  da  v. 

Mr.  Bacon.  Mr.  President,  1  did  not  desire  to  interrupt  the  learned 
Senator,  and  I  would  not  now  but  for  the  fact  that  if  questions  such 
as  the  one  he  has  propounded  are  in  oixier  there  would  be  no  end  to 
this  proceeding.  I  do  not  think  the  Senator  can  properly  propound 
the  inquiry. 

The  jPresiding  Officer.  The  order  passed  by  the  Senate  was  that 
there  should  be  no  colloquy  between  the  managers  and  Senators,  and 
the  rule  provides,  the  Presiding  OflBcer  thinks,  that  while  a  matter  of 
this  character  is  under  discussion  there  shall  be  no  debate  by  Senators. 

Mr.  Bacon.  That  is  in  the  nature  of  debate.  I  think  the  question 
of  the  Senator  from  Colorado — and  it  was  on  that  ground  that  I  made 
the  objection — would  lead  to  debate  and  is  in  the  nature  of  debate. 

The  Presiding  Officer.  The  hour  of  6  o'clock  has  nearly  arrived. 
The  Presiding  Officer  proposes  to  submit  this  question  to  the  Senate, 
either  at  this  time  or  on  the  reassembling  after  recess. 

Mr.  Spooner.  It  will  be  impossiVJe  to  submit  it  in  the  few  minutes 
that  remain  before  6  o'clock. 

Mr.  Stewart.  Let  us  have  a  viva  voce  vote. 

Mr.  Bacon.  I  should  like  to  make  an  inquiry  in  order  that  I  may 
be  guided  in  my  vote. 

The  Presiding  Officer.  The  Senator  from  Georgia. 

Mr.  Bacon.  I  desire  to  know,  in  order  that  I  may  determine  how  to 
vote  upon  this  question,  whether  it  is  proposed  to  follow  with  other 
evidence  that  judges  have  received  less  than  the  maximum  amount. 

Mr.  Thurston.  I  will  state  that  we  offer  this  testimony,  claiming 
that  by  a  careful  analysis  of  the  figures  shown  it  will  be  obvious  that 
running  all  through  these  accounte  are  many  and  many  cases  where 
the  full  amount  was  charged  at  places  of  tbe  same  character  where 
Judge  Swayne  charged  $10  per  diem,  and  that  there  are  cases  running 
all  through  here  which  by  analysis  will  show  that  up  to  the  time  of  the 
passage  of  the  1896  statute,  when  district  judges  were  receiving  only 
their  actual  expenditures,  the  same  judges,  under  the  same  conditions 
and  at  the  same  places  charged  various  sums 

Mr.  Nelson.  I  make  the  point  of  order  that  we  have  had  an  hour's 
debate  on  the  part  of  counsel  for  respondent. 

Mr.  Bacon.  I  ask  unanimous  consent  that  we  may  take  a  vote  on 
this  matter  before  we  adjourn. 

Mr.  Stewart.  Yes;  let  us  take  a  vote. 

Mr.  Bacon.  I  ask  unanimous  consent  that  the  time  be  extended. 

The  Presiding  Officer.  The  Senator  from  Georgia  asks  unanimous 
consent  that  a  vote  may  be  taken  as  to  the  admission  of  this  evidence 
before  the  recess  commences. 

Mr.  Spooner.  I  ask  unanimous  consent  that  the  unanimous-consent 
agreement  which  was  made,  that  we  take  a  recess  at  6  o'clock,  be 
observed. 

The  Presiding  Officer.  The  hour  of  6  o'clock  having  arrived,  the 
Senate  sitting  for  the  impeachment  trial  will  take  a  recess  until  8 
o'clock,  when  it  will  resume  its  session  in  the  impeachment  trial  and 
continue  the  same  until  10  o'clock,  unless  otherwise  ordered. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  thereupon  retired  from  the  Chamber. 
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EVENING  SESSION. 

M^.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Pbesiding  Officer  (Mr.  Piatt,  of  Connecticut).  The  hour  of 
8  o'clock  having  arrived,  the  Senate  resumes  its  session  sitting  for  the 
trial  of  the  impeachment  of  Charles  Swayne. 

The  managers  on  the  part  of  the  House  (with  the  exception  of  Mr. 
Clayton  and  Mr.  Smith)  entered  the  Chamber  and  took  the  seats 
assigned  them. 

Mr.  Higgins  and  Mr.  Thurston,  the  counsel  for  the  respondent, 
entered  the  Chamber  and  took  the  seats  assigned  them. 

Mr.  Allison.  Mr.  President,  I  ask  for  a  call  of  the  Senate. 

The  Presiding  Officer.  The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  after  some  delay — 

Mr.  Nelson  said:  Mr.  President,  I  would  inquire  if  the  Sergeant- 
at-Anns  has  been  directed  to  send  for  the  absentees? 

The  Presiding  Officer.  He  has  not. 

Mr.  Nelson.  I  move  that  the  Sergeant-at-Arms  be  instructed  to 
send  for  absentees.     We  have  a  right  to  have  a  quorum  here. 

The  Presiding  Officer.  The  result  of  the  roll  call  will  be  announced. 

The  Secretary  announced  that  the  following  Senators  had  answered 
to  their  names: 

Alger,  Allee,  Allison,  Bailey,  Ball,  Bard,  Bate,  Burnham,  Burrows, 
Carmack,  Clay,  Cockrell,  Cfrane,  Culberson,  Daniel,  Dillingham, 
Dolliver,  Fairbanks,  Foraker,  Foster  of  Washington,  Gallinger, 
Gramble,  Gibson,  Heyburn.  Kean,  Kearns,  Latimer,  Long,  McCumber, 
McEnery,  McLaurin,  Mallory,  Martin,  Nelson,  Overman,  Perkins, 
Pettus,  rlatt  of  Connecticut,  Spooner,  Stone.  Taliaferro,  Teller. 

The  Presiding  Officer.  Upon  the  call  or  the  Senate  42  Senators 
have  answered  to  their  names.  A  quorum  of  the  Senate  sitting  in  the 
impeachment  trial  is  not  present. 

Mr.  Nelson.  Now,  Mr.  President,  I  renew  my  motion  that  the  Ser- 
geant-at-Arms be  directed  to  send  for  the  absentees. 

The  Presiding  Officer.  The  Senator  from  Minnesota  moves  that 
the  Sergeant-at-Arms  be  directed  to  request  the  attendance  of  absent 
Senatoi*s.     The  question  is  on  that  motion. 

The  motion  was  agreed  to. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  send  for  the 
absent  Senators,  and  the  Secretary  will  call  the  roll  of  absentees. 

The  Secretarj'  called  the  names  of  Messrs.  Ankeny,  Bacon,  Berry, 
Beveridge,  Blackburn,  Clapp,  Clark  of  Montana,  Clark  of  Wyoming, 
Clarke  of  Arkansas,  CuUom,  Depew,  Dick,  Deitrich,  Dryden,  Dubois, 
Elkins,  Foster  of  Louisiana,  Frye,  Fulton,  Gorman,  Hale,  Hans- 
brough,  Hopkins,  Kittredge,  Knox,  Lodge,  McComas,  McCreary, 
Millard,  Money,  Morgan,  Newlands,  Patterson,  Penrose,  Piatt  of  New 
York,  Proctor,  Quarles,  Scott,  Simmons,  Smoot,  Stewart,  Warren, 
and  Wetraore. 

At  8  o'clock  and  30  minutes  p.  m.  Mr.  Foster,  of  Louisiana,  entered 
the  Chamber,  and  answered  to  nis  name. 

The  Presiding  Officer.  A  quorum  of  Senators  who  have  been 
sworn  in  the  impeachment  trial  is  present — forty-three  Senators. 

Mr.  Gallinger.  Mr.  President,  1  move  that  further  proceedings 
under  the  call  be  dispensed  with. 


8WAYNE    IMPEACHMENT    PROCEEDINGS   IN   THE   SENATE.       569 

The  Presiding  Officer.  The  Senator  from  New  Hampshire  moves 
that  further  proceedings  under  the  call  be  dispensed  with.  The  ques- 
tion is  on  that  motion. 

The  motion  was  agreed  to. 

The  Presiding  Officer.  At  the  conclusion  of  the  session  of  the 
Senate  sitting  in  the  impeachment  trial  of  Charles  Swayne  before  the 
recess,  the  Presiding  Officer  was  about  to  submit  to  the  Senate  the 
question  regarding  tne  admissibility  of  certain  evidence.  He  will  now 
submit  that  question  to  the  Senate. 

Counsel  for  the  respondent  offer  to  introduce  a  statement,  certified 
by  the  Secretary  of  the  Treasury  as  being  a  correct  statement  from  the 
books  of  the  Treasury,  not,  however,  under  seal.  The  statement  is 
said  to  show  amounts  paid  to  United  States  circuit  judges  as  expenses 
claimed  while  attending  circuit  courts  of  appeals  away  from  their  resi- 
dences, and  amounts  paid  to  United  States  district  judges  as  expenses 
claimed  while  holding  court  out  of  their  own  districts,  or  while  attend- 
ing circuit  courts  of  appeals  away  from  their  residences.  The  question 
is.  Shall  this  statement  be  admitted  as  evidence? 

Mr.  Manager  Olmsted.  Mr.  President,  is  it  permissible  to  ask  that 
as  some  Senators  are  now  present  who  were  not  here  when  the  objec- 
tions were  made  that  the  objections  be  read  at  this  time? 

The  Presiding  Officer.  The  Presiding  Officer  has  no  means  of 
knowing  whether  Senators  arepresent  now  who  were  not  present  when 
the  objections  were  made,  ihe  Presiding  Officer  will  now  put  the 
question  to  the  Senate,  Shall  the  statement  offered  in  evidence  be 
admitted? 

Mr.  Mallory.  I  ask  for  the  yeas  and  nays  on  that,  Mr.  President. 

The  yeas  and  nays  were  ordered;  and  being  taken,  resulted — yeas  10, 
nays  34,  as  follows: 

Yeas — Alger,  Ball,  DoUiver,  Gallinger,  Heyburn,  Kearns,  Long, 
McEnery,  Perkins,  Wetmore — 10. 

Nays — Allee,  Allison,  Bailey,  Bard,  Bate,  Burnham,  Burrows,  Car- 
mack,  Clay,  Cockrell,  Crane,  Culberson,  Daniel,  Dillingham,  Fair- 
banks, Fomker,  Foster  of  Louisiana,  Foster  of  Washington,  Gamble, 
Gibson,  Kean,  Latimer,  McCumber,  McLaurin,  Mallory,  Martin,  Nel- 
son, Overman,  Pettus,  Piatt  of  Connecticut,  Spooner,  Stone,  Taliaferro, 
Teller— 34. 

Not  voting — Ankeny,  Bacon,  Berry,  Beveridge,  Blackburn,  Clapp, 
Clark  of  Montana,  Clark  of  Wyoming,  Clarke  of  Arkansas,  CuUom, 
Depew,  Dick,  Dietrich,  Dryden,  Dubois,  Elkins,  Frye,  Fulton,  Gor- 
man, Hale,  Hansbrough,  Hopkins,  Kittredge,  Knox,  Lodge,  McComas, 
McCreary,  Millard,  Sloney,  Morgan,  Newlands,  Patterson,  Penrose, 
Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Simmons,  Smoot,  Stewart, 
Warren — 41. 

The  Presiding  Officer.  The  evidence  is  not  admitted. 

Mr.  Teller.  Do  forty-four  Senators  make  a  quorum,  Mr.  President? 

Mr.  Cockrell.  A  quorum  of  the  court  of  impeachment. 

The  Presiding  Officer.  Forty -three  Senators  make  a  quorum  of 
the  Senators  who  have  been  sworn  in  the  impeachment  trial. 

Mr.  Thurston.  Mr.  President,  we  oflfer  and  ask  to  have  incorporated 
in  the  record  the  opinion  of  the  three  circuit  judges  of  one  circuit, 
construing  the  law  under  which  articles  1,  2,  and  3  are  framed.  To 
be  perfectly  fair,  I  will  state  that  this  is  in  the  shape  of  a  letter,  and 
has  been  written  recently.     On  the  question  of  offering  it  I  do  not 
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care  to  state  to  whom  it  is  addressed  or  what  judges  siffn  it,  but  I  offer 
it  as  an  opinion  of  those  judges  on  this  question.  The  date  of  it  is 
February  6,  1905. 

Mr.  Manager  Palmer.  We  object  to  this  paper,  first,  because  it  does 
not  prove  any  such  thing  as  it  is  offered  for,  and,  second,  because  it  is 
not  an  instrument  of  evidence  at  any  rate.  • 

The  Presiding  Officer.  The  Presiding  Officer  thinks  it  is  not 
admissible. 

Mr.  Thurston.  We  offer,  in  addition  thereto,  similar  opinions  con- 
tained in  letters  of  about  the  same  date,  signed  by  fifteen  members  of 
the  Federal  judiciary.     They  are  all  the  same. 

Mr.  Manager  Palmer.  If  they  are  similar 

The  Presiding  Officer.  For  what  purpose? 

Mr.  Thurston.  For  the  same  purpose  that  I  offered  the  single  letter. 

The  Presiding  Officer.  For  what  purpose? 

Mr.  Thurston.  For  the  purpose  of  snowing  the  construction  placed 
by  these  judges  on  the  statute  under  which  articles  1,  2,  and  3  are 
framed. 

Mr.  Spooner.  1  should  like,  through  the  Chair,  to  ask  counsel  to 
restate  his  offer. 

Mr.  Thurston.  Mr.  President,  I  offered  one  letter  signed  by  the 
three  circuit  judges  of  one  circuit,  and  I  now  make  the  further  offer 
of  fifteen  other  letters,  written  bj^  fifteen  of  the  members  of  the  Fed- 
eral judiciary,  which  I  claim  contain  opinions  favorable  to  our  conten- 
tion in  the  matter  of  the  construction  of  the  law  under  which  articles 
1,  2,  and  8  are  drawn. 

The  Presiding  Officer.  The  Presiding  Officer  docs  not  see  how  a 
letter  or  letters  written  by  judges  to  some  party  unknown  are  evidence 
to  be  considered  in  construing  law. 

Mr.  Teller.  Mr.  President,  I  have  been  under  the  impression  for 
a  good  many  years  that  a  maiorit}"  of  this  body — in  this  instance  46 
Senators- -made  a  quorum.  1  was  somewhat  surprised  to  find  that  a 
majority  of  the  Senators  sworn  are  held  to  be  a  quorum.  I  am  not 
aware  myself  of  any  provision  of  the  Constitution  that  allows  this 
bod}^  to  do  business  with  less  than  a  majority.  You  could  not  pass 
here  a  ten-dollar  pension  bill  without  a  majority.  Is  it  possible  that 
less  than  a  quorum  can  exercise  the  most  important  function  that  has 
been  placed  on  the  Senate  by  the  Constitution?  In  my  judgment, 
there  is  no  court  here  present  to-night.     I  raise  that  question. 

The  Presiding  Officer.  The  Presiding  Officer  is  of  opinion  that  the 
point  of  order  is  well  taken.  He  will  state  in  this  connection,  how- 
ever, that  it  has  not  been  observed  in  proceedings  of  the  Senate 
hitherto. 

Mr.  Teller.  I  was  not  aware  of  that  fact.  I  supjx)sed  there  was 
always  a  quorum  here.  I  presume  we  may,  unless  the  record  shows 
the  contrary,  assume  that  there  has  been  a  quorum  present,  but  it  is 
obvious  here  that  there  is  not  a  quorum,  both  from  the  vote  and  the 
announcement  of  the  Chair. 

I  do  not  make  this  point  to  delay  or  hinder.  This  is  a  vital  ques- 
tion, and  if  there  is  not  a  quorum  here  we  are  absoluteh^  without  juris- 
diction to  proceed  even  in  those  things  that  are  informal  in  their  char- 
acter. That  must  be  the  rule.  If  you  can  take  the  rule  suggested, 
twenty-five  men  might  be  sworn,  and  then  thirteen  would  be  a  quorum. 
It  can  not  be  possible.     There  is  nothing  in  the  Constitution  tnat  will 
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justify  it.  There  is  no  power  in  this  body  to  make  less  than  a  majority 
of  the  Senate  a  quorum  at  any  time,  and  certainly  if  we  can  not  legis- 
late on  unimportant  matters  without  a  quorum,  we  can  not  proceed  in 
a  case  of  this  nature,  where,  whatever  this  case  may  be  or  whatever 
some  other  case  might  be,  the  rule  might  be  applied  to  the  President 
of  the  United  States,  who  can  be  impeached  by  the  House  and  tried 
by  the  Senate.  In  my  judgment  there  must  be  a  full  quorum  here,  and 
however  inconvenient  it  may  be  for  us  to  wait  for  a  quorum,  I  think 
we  must  wait  for  it. 

Mr.  Nelson.  Mr.  President,  the  last  roll  call  disclosed  that  there 
was  no  quorum  present,  according  to  the  decision  of  the  Chair.  I 
think  we  now  have  a  quorum,  three  Senators  having  since  come  in. 
In  order  to  test  it,  I  move  that  the  Sergeant-at-Arms  be  directed  to 
send  for  the  absentees.  That  will  necessitate  a  roll  call,  which,  I 
think,  will  disclose  a  quorum.  I  move  that  the  Sergeant-at-Arms  be 
directed  to  send  for  the  absentees. 

Mr.  Kean.  Let  the  list  of  absentees  be  called. 

Mr.  Gallinger.  Mr.  President,  I  make  the  point  of  no  quorum. 

The  Presiding  Officer.  The  Senator  from  New  Hampshire  sug- 
gests the  point  of  no  quorum.     The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names: 

Alger,  AUee,  Allison,  Bailey,  Ball,  Bate,  Beveridge,  Burnham,  Car- 
mack,  Clay,  Cockrell,  Crane,  Culberson,  Daniel,  DiiTingham,  Dolliver, 
Fairbanks,  Foraker,  Foster  of  Louisiana,  Foster  of  Washington,  Frye, 
Gallinger,  Gamble,  Gibson,  Heyburn,  Kean,  Kearns,  Kittredge, 
Latimer,  Long,  McComas,  McCumber,  McEnerv,  McLaurin,  Mallory, 
Martin,  Nelson,  Overman,  Perkins,  Pettus,  Piatt  of  Connecticut, 
Spooner,  Stone,  Taliaferro,  Teller,  Wetmore. 

The  Presiding  Officer.  On  the  call  of  the  Senate  forty- six  Sena- 
tors have  answered  to  their  names.     A  quorum  is  present. 

The  Presiding  Officer  thinks  it  becomes  the  duty  of  the  Presiding 
Officer  again  to  submit  to  the  Senate  the  question  with  regard  to  the 
admission  of  evidence  offered  bj'^  counsel  for  respondent,  which  was 
submitted  when  a  quorum  of  the  Senate  was  not  present,  but  when  a 
quorum  of  the  Senators  sworn  in  the  impeachment  trial  was  present. 

Counsel  for  the  respondent  offer  in  evidence  certain  statements  of 
the  Secretary  of  the  Treasury,  not  under  seal,  purporting  to  show 
amounts  paid  to  United  States  circuit  judges  as  expenses  clamied  while 
attending  circuit  courts  of  appeals  away  from  their  residences,  and 
amounts  paid  to  United  States  district  judges  as  expenses  claimed 
while  holaing  court  out  of  their  own  districts  or  while  attending  cir- 
cuit courts  of  appeals  awav  from  their  residences. 

The  question  is:  Shall  the  statement  referred  to  be  admitted  in  evi- 
dence? [Putting  the  question.]  The  "  noes  "  appear  to  have  it.  The 
"  noes"  have  it,  and  the  statement  is  not  admissible. 

Mr.  Thurston.  Mr.  President,  I  should  like  to  have  the  reporter 
read  my  two  previous  offers,  which  I  desire  to  remake  in  the  same 
terms  I  did  before,  and  let  the  ruling  be  had  upon  them. 

The  Presiding  Officer.  The  reporter  will  read  as  requested. 

The  reporter  read  as  follows: 

Mr.  Thurston.  Mr.  President,  we  offer  and  ask  to  have  incorporated  in  the  record 
the  opinion  of  the  three  circuit  judges  of  one  circuit,  construing  the  law  under  which 
articles  1,  2,  and  3  are  framed.    To  be  perfectly  fair,  I  will  state  that  this  is  in  the 
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shape  of  a  letter,  and  has  been  written  recently.  On  the  question  of  offering  it,  I  do 
not  care  to  state  to  whom  it  is  addressed  or  what  judges  sign  it,  but  I  offer  it  as  an 
opinion  of  those  judges  on  this  question.    The  date  of  it  is  February  6,  1905. 

The  Presiding  Officer.  The  Presiding  Officer  will  exclude  that 
paper. 
Mr.  Thurston.  I  ask  to  have  my  second  offer  read. 
The  reporter  read  as  follows: 

Mr.  Thurston.  We  offer  in  addition  thereto  similar  opinions  contained  in  letters 
of  about  the  same  date,  signed  by  fifteen  members  of  the  Federal  judiciary.  They 
are  all  the  same. 

Mr.  Manager  Palmer.  If  they  are  similar 

The  Presiding  Officer.  For  what  puroose? 

Mr.  Thurston.  For  the  same  purpose  tnat  I  offered  the  single  letter. 

The  Presiding  Officer.  For  what  puri)ose? 

Mr.  Thurston.  For  the  purpose  of  showing  the  construction  placed  by  these  judges 
on  the  statute  under  which  articles  1,  2,  ana  3  are  framed. 

The  Presiding  Officer.  The  Presiding  Officer  will  exclude  those 
papers. 

Mr.  Thurston.  Mr.  President,  that  closes  the  case  on  behalf  of  the 
respondent. 

The  Presiding  Officer.  Are  there  any  witnesses  in  rebuttal? 

Mr.  Manager  Palmer.  There  will  be  very  little  rebutting  testi- 
mony; one  or  two  questions  only  of  one  or  two  witnesses.  CSill  Mr. 
Davis. 

E.  T.  Davis  recalled. 

By  Mr.  Manager  De  Armomd: 

Q.  Mr.  Davis,  state  whether  or  not  during  the  week  in  November 
ending  with  Saturday,  the  9th,  you  were  m  consultation  with  Mr. 
Paquet  about  the  getting  of  witnesses,  and  whether  or  not  you  would 
be  prepared  for  the  trial  of  the  Florida  McGuire  case  at  any  time 
when  Mr.  Blount  was  present,  and  talked  with  Paquet  also  about  the 
same  matter. — A.  I  was  not. 

Q.  State  whether  or  not  you  had  any  consultation  with  Paquet  about 
the  time  of  that  case  coming  to  trial  or  concerning  any  other  matter 
about  the  case. — A.  None  whatever. 

Q.  State  what,  if  anything,  you  had  to  do  about  the  matter  of  taxing 
or  retaxing  cost-s  in  the  case  which  you  had  dismissed  as  a  matter  or 
accommodation  to  Paquet  and  Belden. — A.  Some  time  afterwards, 
after  the  contempt  proceeding  and  the  discontinuance  of  the  case,  I 
received  a  letter  from  Mr.  Belden.  As  well  as  1  remember,  he  stated 
that  Mr.  Pryor  had  received  some  notice  of  a  demand  for  the  costs  in 
the  case,  and  he  asked  me  to  go  over  it,  as  there  were  some  of  the  costs 
which  he  thought  ought  to  be  corrected.  I  prepared  the  application 
to  correct  the  costs  in  the  case  and  submitted  it  to  Judge  Swayne. 

Q.  That  was  the  amount  of  your  connection  with  that  matter? — 
A.  Yes,  sir. 

Q.  And  the  occasion  of  it? — A.  Yes,  sir. 

Q.  State  whether  or  not  while  Mr.  Paquet,  on  Saturday  evening, 
was  arguing  or  urging  the  postponement  of  the  Florida  McGuire  case 
until  the  succeeding  Thursaay  you  said  anything  to  Mr.  Marsh  about 
you  or  about  the  attorneys  or  about  the  party  plaintiff  in  the  Florida 
McGuire  case  being  unable  to  get  their  witnesses  and  to  be  ready  for 
trial  Monday  mornmg. — A.  I  said  nothing  to  him  whatever. 
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Q.  State  whether  you  had  any  conversation  with  Mr.  Marsh  upon 
the  subject. — A.  I  did  not. 

Q.  State  whether  Mr.  Marsh  made  a  statement  to  you  that  evening 
to  the  effect  that  he  would  remain  in  his  office  as  long  as  you  desired 
and  would  get  out  summonses  for  such  witnesses  as  you  might  want. — 
A.  He  did  not. 

Q.  And  did  you  say  to  him  that  you  would  see  about  it? — A.  1  did 
not. 

Q.  Did  you  then  go  and  consult,  or  ai)pear  to  consult,  Mr.  Paquet 
about  the  matter  and  have  this  conversation  with  him? — A.  I  did  not. 

Mr.  Manager  De  Armond.  That  is  all. 

Cross-examined  by  Mr.  Higgins: 

Q.  Mr.  Davis,  did  you  say  that  you  got  this  instruction  about  pay- 
ing the  cost  tax  from  Mr.  Paquet? — A.  No,  sir;  it  was  from  Mr.  Belden, 
I  tnink  it  was. 

Q.  This  was  in  the  case  that  you  had  moved  for  its  discontinuance  ? — 
A.  Yes,  sir. 

Q.  You  had  your  name  entered  of  record? — A.  That  is  true. 

Q.  Were  you  not  acting  as  counsel  of  record  at  the  time  you  had 
the  costs  taxed? — A.  No  further  than 

Q.  Answer  my  question. — A.  No  further  than  my  previous  connec- 
tion with  the  case,  that  the  discontinuance  of  that  case  was  a  matter 
of  favor  to  Mr.  Paquet  and  Mr.  Belden,  and  in  this  it  was  a  matter 
of  favor  to  General  Belden,  as  he  lived  in  New  Orleans. 

Q.  1  will  ask  you  again  if  you  were  not  acting  as  counsel  of  record  ? — 
A.  Not  in  the  way  that  you  ask  it,  1  do  not  think.  1  think  I  have 
stated. 

Q.  You  were  counsel  of  record? — A.  Yes,  sir. 

Q.  And  you  did  apply  to  have  the  costs  taxed? — A.  Yes,  sir;  I  did 
that. 

Q.  (Producing  paper.)  Will  you  look  on  this  paper  and  say  whether 
or  not  it  was  signed  by  you? — A.  (Examining.)  Yes,  sir;  that  is  true. 

Q.  Whose  handwriting  is  that? — A.  It  is  mine. 

Q.  Whose  handwriting  is  the  name  Simeon  Belden? — A.  That  is  my 
handwriting. 

Q.  Both?— A.  Yes,  sir. 

Q.  Who  prepared  this  paper? — A.  I  think  that  I  prepared  it. 

Q.  Then  it  aid  not  come  from  New  Orleans? — A.  No,  sir;  I  pre- 
pared the  papers  in  the  case  so  far  as  Paquet. 

Q.  (Producing  paper.)  Look  at  that  paper  and  see  whether  it  is 
in  your  handwritmg? — A.  (Examining.)  les,  sir;  that  is  my  hand- 
writing. 

Q.  These  papers  speak  for  themselves,  though  ? — A.  Yes,  sir. 

Mr.  Manager  Palmer.  They  are  about  retaxing  costs? 

Mr.  Higgins.  Yes,  sir. 

Mr.  Manager  Palmer.  All  right;  offer  them  in  evidence. 

Mr.  Higgins.  Mr.  President,  we  offer  in  evidence  a  paper  which  I 
will  ask  the  Secretary  to  read. 

The  Presiding  Officer.  The  Secretary  will  read  it  if  there  be  no 
objection. 
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The  Secretary  read  as  follows: 

United  States  circuit  court,  northern  district  of  Florida.     Florida  McGuire  v.  Pensa- 

cola  City  Company  et  al. 

On  motion  of  Simeon  Belden  and  E.  T.  Davis,  attorneys  of  Florida  McGuire, 

glaintiff  in  the  above-entitle<l  suit,  and  on  su^^sting  that  on  Monday,  the  23d  of 
December,  1901,  the  clerk  of  said  court,  F.  W.  Marsh,  after  due  notice  to  eaid  attor- 
neys, and  who  were  present,  taxed  costs  against  plaintiff  in  said  suit  and  her  sureties 
for  costs  as  shown  by  accompanying  bill  of  costs,  made  part  of  this  motion. 
And  on  further  suggesting  that  they  believe  that  there  is  error  to  the  prejudice  of 
said  plaintiff  in  charging  and  entering  costs  in  favor  of  R.  L.  Scarlett,  who  was  not 
summoned  as  a  witness  and  did  not  testify  in  said  case,  and  that  said  costs  are  not 
due  him. 

And  further,  that  there  is  ah  overcharge  in  the  item  charged  as  due  said  clerk  of 
$30  for  final  record  of  said  case,  for  the  reason  that  there  are  not  200  folios  in  said 
final  record — beine  as  erroneously  charged  20,000  words  at  folios  of  100  words — ^and 
second,  because  tne  20,000  words  recorded  embrace  papers  and  documents  not 
required  to  be  recorded  as  final  records  of  the  suit.  For  these  reasons  said  attorneys 
move  for  an  appeal  to  the  presiding  judge  of  said  circuit  court  for  review  of  said  find- 
ings and  entry  of  said  costs  above  stated,  that  the  said  findings  and  entry  may  be 
reviewed  and  corrected. 

Simeon  Bslden 
and  E.  T.  Davis, 

PlaintiJTa  Attorneys. 

(Indorsement:  Florida  McGuire  v.  Pensacola  City  Company.  Appeal  from  taxa- 
tion of  costs.    Filed  at  —  o'clock  a.  m.,  December  26,  1901.    F.  \V.  Marsh,  clerk.) 

Q.  (By  Mr.  Higgins.)  Mr.  Davis,  was  that  appeal  argued? — A. 
Yes,  sir. 

Q.  By  whom  on  behalf  of  the  plaintiff? — A.  By  myself  and  Mr. 
Blount. 

Q.  So  you  took  the  appeal  and  you  argued  it? — A.  Yes,  sir. 

Mr.  Higgins.  That  will  do,  sir. 

Mr.  Manager  Palmer.  There  is  another  witness.     1  call  Mr.  Pryor. 

Mr.  Higgins.  There  is  another  paper  here,  the  substance  of  the 
other,  and  1  will  not  offer  it. 

The  Presiding  Officer.  Does  the  Presiding  OflSicer  understand  that 
counsel  for  the  respondent  has  another  question  to  ask  this  witness? 

Mr.  Higgins.  Not  any. 

George  W.  Pryor  sworn  and  examined. 

By  Mr.  Manager  De  Armond: 

Q.  Where  do  you  live? — A.  Pensacola,  Fla. 

Q.  Do  you  know  Mr.  Paquet? — A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Davis  and  Mr.  Belden  ? — A.  Yes,  sir 

Q.  Do  you  know  the  editor  of  the  Press? — A.  Well,  yes,  sir. 

Q.  State  whether  or  not  you  took  a  paper  to  that  office  Saturday 
night,  the  9th  of  November,  1901. — A.  I  did,  sir. 

Q.  Who  gave  that  paper  to  you ? — A.  Judge  Paquet. 

Q.  About  what  time  ^— A.  It  was  right  about  10  o'clock  at  night. 

Q.  What  did  you  do  with  the  paper? — A.  1  handed  it  to  Mr.  Barker. 

Q.  Did  you  know  the  contents  of  the  paper  ^ — A.  I  did  not,  sir. 

Q.  Do  you  know  whether  Mr.  Belden  or  Mr.  Davis  had  anything 
to  do  with  it  or  knew  anything  about  it? — A.  1  do  not  think  they  did. 

Mr.  Higgins.  We  object  to  what  he  thinks.  The  witness  should 
speak  of  his  own  knowledge  and  what  he  knows. 

Mr:  Manager  De  Armond.  I  ask  the  reporter  to  read  the  last  ques- 
tion to  the  witness. 
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The  reporter  read  as  follows: 

Q.  Do  you  know  whether  Mr.  Belden  or  Mr.  Davis  had  anything  to  do  with  it  or 
knew*  anything  about  it? 

A.  I  do  not. 

Q.  (By  Mr.  Manager  De  Armond.)  Do  you  know  of  their  knowing 
anything  about  it  or  having  anything  to  do  with  it? — A.  I  do  not,  sir. 

Q.  Do  you  know  how  Mr.  Davis  came  to  appear  for  the  plaintiffs  in 
the  Florida  McGuire  case  in  the  retaxing  of  costs? — A.  Well,  I  did 
not  know;  no,  sir. 

Q.  Did  you  have  any  communication  with  Mr.  Belden  about  the 
matter? — A.  No,  sir. 

Q.  When  was  Mr.  Davis  employed  in  the  Florida  McGuire  case? — 
A.  It  was  along  about  March,  1902. 

Q.  Along  in  the  spring  of  1902? — A.  Yes,  sir. 

Q.  Was  he  employed  in  that  case  before  that  time? — A.  No,  sir; 
he  was  not. 

Q.  Was  it  at  your  store  that  some  of  these  gentlemen  met  the 
night  when  suit  was  brought  against  Judge  Swayne? — A.  Yes,  sir; 
thev  met  there;  that  is,  Mr.  Davis  was  sent  for  by  Judge  Paquet. 

Q.  You  were  concerned  for  the  plaintiffs  in  that  suit? — A.  Yes,  sir. 

Q.  That  is  the  reason  why  you  knew  about  the  employment  of  the 
attorney? — A.  Yes,  sir. 

Q.  You  paid  the  costs  to  the  clerk,  Mr.  Marsh? — A.  Yes,  sir. 

Mr.  Manager  Palmer.  That  is  all.     That  is  our  case. 

Mr.  Thurston.  That  is  all. 

Mr.  Manager  Palmer.  Excuse  me  a  moment.  I  have  another 
witness. 

Mr.  Manager  Olmsted.  Mr.  President,  I  desire  to  offer  the  follow- 
ing extract  from  the  Congressional  Record  of  April  24,  1896,  being 
debates  upon  the  bill  providing  for  the  expenses  of  salaries,  and  I  will 
ask  to  have  it  read.     It  is  not  long. 

The  Presiding  Officer.  It  bears  upon  the  same  question  as  to 
which  evidence  was  admitted  in  behalf  of  the  respondent. 

Mr.  Manager  Olmsted.  The  same  question  and  the  same  bill. 

The  Presiding  Officer.  It  will  be  read. 

The  Secretary  read  as  follows: 

Mr.  Allen.  This  bill  provides:  **That  no  such  person  shall  be  employed  during 
vacation;  of  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed 
to  hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges.'* 

There  is  a  maximum  fixed.  There  may  be  days  when  |10  would  be  reouired  to  cover 
the  expenses  of  the  judge,  and  it  would  be  perfectly  proper  for  him  to  draw  that  sum 
and  certify  to  it;  but  I  submit  that  it  is  improper  and  in  violation  of  the  spirit,  if  not 
of  the  language,  of  the  statute  that  the  judge,  simply  because  he  has  the  power  to 
certify,  will  be  enabled  to  take  from  the  Tr^ury  of  the  United  States  $10  for  every 
dav  to  cover  his  expenses  when  his  actual  expenses  do  not  exceed  four  or  five  dollars 
a  day. 

It  may  be  a  small  item;  probably  it  is  a  small  item;  but  it  is  not  small  in  so  far  as 
it  develops  a  disposition  upon  the  part  of  high  judicial  officers  of  the  country  to  vio- 
late the  spirit  of  a  law  which  they  themselves  are  engaged  in  enforcing  against  crim- 
inals and  other  violators  of  the  law. 

Mr.  Chandler.  Will  the  Senator  from  Nebraska  allow  me  to  interrupt  him? 

Mr.  Allen.  Certainly. 

Mr.  Chandler.  The  provision  is  that  the  judge  shall  be  paid  his  reasonable  ex- 
penses for  travel  and  attendance,  not  to  exceed  $10  a  day.  The  judge  of  a  United 
§tatei9  court  has  to  certify  that  that  is  an  expense;  that  that  is  what  he  has  paid  out 
Does  the  Senator  mean  to  say  that  there  is  a  judge  anywhere  in  the  United  States 
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holding  court  in  that  way  who,  if  his  expenses  were  $7  or  $8  or  $5  a  day,  would 
certify  that  they  were  |10  in  order  to  get  the  additional  money  ? 

*  *  -      «  «  *  *  « 

Mr.  Allison.  The  Senator  from  Nebraska  will  observe  that  the  only  object  of  this 
provision  is  to  place  the  district  judges  upon  an  equality  with  circuit  judges  as 
respects  their  expenses. 

Mr.  Allen.  Yes,  sir;  I  observe  that  they  are  put  upon  an  equality.  What  I  am 
contending  for,  and  what  I  hope  the  honorable  Senator  from  Iowa  w^ill  remedy,  is 
that  these  men  shall  not  be  permitted  to  violate  the  law  themselves. 

Mr.  Allison.  Does  the  Senator  believe  that  any  district  judge  or  circuit  judge  is 
likely  to  violate  the  law  by  making  a  false  certificate?  The  Senator  must  remember 
that  this  includes  all  traveling  expenses  as  well  as  expenses  while  at  the  place  of 
holding  court. 

Mr.  Allbn.  I  hope  the  Senator  from  Iowa  will  not  put  me  in  the  attitude  of  mak- 
ing the  charge  that  all  Federal  judges  violate  the  law,  for  I  do  not  make  it. 

Mr.  Allison.  I  certainly  would  not  put  the  Senator  in  any  such  attitude. 

Mr.  Allen,  i  say  some  of  them  do,  according  to  my  information.  A  judge  is  a 
human  being.  He  is  no  more  of  a  man  after  he  becomes  a  judge  than  he  was  at  the 
time  be  became  a  judge.  If  he  had  frailties  at  that  time,  he  carries  them  to  the 
bench  with  him. 

The  proposed  statute  fixed  the  maximum  in  these  words: 

**0f  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  |10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges." 

That  carries  the  implication,  which  is  as  clear  as  langnanre  can  make  it,  that  he 
shall  not  receive  $10  a  day  unless  his  actual  expenses  amount  to  $10  a  day. 

Mr.  Gray.  His  reasonable  expenses. 

Mr.  Allen.  His  reasonable  expenses.  Reasonable  expenses  include  hotel  bill  and 
railroad  fare.  I  do  not  suppose  it  includes  the  purchase  of  a  new  suit  of  clothes  or  a 
box  of  cigars,  but  the  reasonable,  ordinary  expenses  of  travel,  including  hotel  bills. 

Mr.  Manager  Olmsted.  I  oflFer  from  the  Congressional  Record  of 
January  27,  1903,  the  same  date,  I  think,  as  that  which  forme<l  the 
subject  of  what  the  honorable  counsel  for  the  respondent  offered. 

The  Presiding  Officer.  Relating  to  the  same  subject? 

Mr.  Manager  Olmsted.  Relating  to  the  same  subject,  and  being  a 
part  of  the  Record  which  the  honorable  counsel  for  the  respondent 
offered  to-day.  This  debate  occurred  upon  the  passage  of  the  bill  fix- 
ing the  salaries  of  Federal  judges,  the  Dill  which  increased  their  sal- 
aries and  which  is  the  law  to-day.  I  will  read  myself  a  line  or  two. 
This  is  the  Record: 

The  Clerk  read  as  follows: 

''That  from  and  after  the  passage  of  this  act  no  payment  shall  be  made  to  any  of 
the  judges  mentioned  in  this  act  for  expenses." 

Now,  I  offer  this  extract  showing  what  followed. 
Mr.  HiGGiNS.  Of  the  same  date? 

Mr.  Manager  Olmsted.  The  same  date,  following  immediately  after 
what  1  have  read. 
The  Secretary  read  as  follows: 

Mr.  Olmoted.  Mr.  Speaker,  I  move  to  strike  out  the  paragraph  just  read.  *  *  * 
No  judge  would  feel  uke  going  out  of  his  own  district  to  hold  court  at  his  own 
expense.  The  law  does  not  give  him  extra  pay  for  that  extra  service,  but  he  ought 
to  be  reimbursed  for  his  actual  and  reasonable  expenses. 

The  salaries  paid  are  not  large  enough  to  warrant  Federal  judges  in  going  out  of 
their  own  districts  at  their  own  expense.  *  *  *  My  amendment,  however,  does 
not  deal  with  salaries,  but  with  expenses,  and  I  hope  that  it  may  be  adopted. 

The  Speaker.  The  question  is  on  the  motion  of  the  gentleman  from  Pennsylvania. 

The  question  was  taken;  and  on  a  division  (demand^  by  Mr.  Smith,  of  Kentucky) 
there  were — ayes  80,  noes  69. 

So  the  motion  was  agreed  to. 

Mr.  Manager  Olmsted.  Now,  Mr.  President,  I  offer  the  entire  Con- 
gressional Record  of  that  session  simply  for  the  purpose  of  showing 
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that  there  was  no  other  debate  whatever  in  either  Chamber  upon  that' 
amendment  and  upon  that  provision. 

The  Presiding  Officer.  Is  that  agreed  to  by  counsel  for  the 
respondent? 

Mr.  HiGGiNS.  To  print  the  whole  Record? 

The  Presiding  Officer.  No;  that  there  was  no  other  debate. 

Mr.  Thurston.  We  have  no  objection,  Mr.  President,  that  counsel 
upon  the  other  side  may  make  their  statements  that  there  was  no  other 
debate,  and  unless  in.  an  examination  we  find  that  statement  to  be  incor- 
rect by  some  omission  of  theirs  it  can  go  as  the  fact. 

Mr.  Manager  Olmsted.  That  is  entirely  satisfactory;  and,  Mr.  Presi- 
dent, I  make  the  statement  as  the  result  of  a  very  careful  examination 
that  that  is  absolutely  the  last  utterance  upon  that  subject  in  either 
branch  of  Congress. 

The  Presiding  Officer.  That  makes  it  unnecessary  to  offer  the 
whole  Record? 

Mr.  Manager  Olmsted.  Yes,  sir. 

Mr.  Manager  Palmer.  We  rest  our  case,  Mr.  President,  and  1  sub- 
mit a  brief  of  authorities 

The  Presiding  Officer.  One  moment.  A  short  time  ago  the 
Presiding  Officer  stated  that  he  thought  in  this  trial  there  had  oeen  a 
call  of  the  Senate  and  that  business  had  been  conducted  when  there 
was  less  than  a  quorum  of  the  Senate.  He  finds  upon  examination 
that  he  was  mistaken,  and  that  on  the  two  occasions  when  the  roll  call 
was  had  to  determine  the  existence  of  a  quorum  there  was  on  each 
occasion  a  quorum  of  the  Senate  present. 

Mr.  Manager  Palmer.  Mr.  President,  I  submit  a  brief  of  authori- 
ties on  the  law  of  impeachment  in  answer  to  the  brief  that  has  been 
already  filed,  and  ask  that  it  be  printed  under  the  permission  given  this 
morning. 

Mr.  Forakbr.  I  rise  to  inauire  how  it  comes  that  a  reference  show- 
ing the  debates  in  regard  to  these  amendments  in  the  House  has  been 
put  in  evidence.  Is  it  without  objection  ?  Unless  it  be  without  objec- 
tion, 1  do  not  understand  how  it  is  competent  under  the  rule  made  by 
the  Senate  when  counsel  for  the  respondent  oflFered  to  place  it  in 
testimony. 

The  Presiding  Officer.  Extracts  from  the  Congressional  Record 
were  offered  in  evidence  by  counsel  for  the  respondent;  the  question 
was  submitted  to  the  Senate,  and  a  vote  taken  by  which  they  were 
admitted.     I  believe  that  is  so. 

Mr.  FoRAKER.  1  was  under  a  misapprehension. 

The  Presiding  Officer.  Then  the  managers  offered  similar  extracts 
from  the  Congressional  Record,  which  were  admitted  without  the 
question  being  submitted  to  the  Senate. 

Mr.  Manager  Palmer.  T  offer  the  brief  of  authorities  on  the  law  of 
impeachment.  1  submit  it  to  be  printed  in  the  Record  under  the  per- 
mission which  was  given  this  day.  I  wish  to  state,  in  connection  there- 
with, that  it  has  been  hastily  prepared,  as  we  only  saw  the  brief  of  the 
respondent's  counsel  yesterday.  The  brief  which  I  submit  has  been 
largely  borrowed  from  other  briefs  that  have  been  used  in  other 
impeachment  trials,  but  I  do  not  think  that  fact  will  detract  any  from 
its  value. 

The  Presiding  Officer.  The  manager  offers  for  printing  in  the 
Record  a  brief  in   reply  to  the  brief  furnished  by  counsel  for  the 

8.  Doc  194,  58-:^ 37 
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respondent  relating  to  the  law  of  impeachments,  and  asks  that  it  may 
be  printed  in  the  Record  as  the  brief  of  counsel  for  the  respondent 
was  printed.     Is  there  objection  ?    The  Chair  hears  none,  and  tne  brief 
will  DC  printed  in  the  Record. 
The  brief  referred  to  is  as  follows: 

A   BRIEF  OF  AUTHORITIES  ON  THE   LAWS  OF  IMPEACHMENT. 

The  purpose  of  this  brief  is  to  show — 

First.  Tnat  the  f  ramers  of  the  Constitution  intended  that  the  House 
of  Representatives  should  have  the  right  to  impeach  and  the  Senate 
the  i»ower  to  try  a  judicial  officer  for  any  misbehavior  that  showed  dis- 
qualification to  hola  and  exercise  the  office,  whether  moral,  intellectual, 
or  physical. 

The  provisions  of  the  Constitution  relating  to  the  subject  of  impeach- 
ment are  as  follows: 

The  Hou^e  of  Representatives  shall  choose  their  Speaker  and  other  officers,  and 
shall  have  the  sole  power  of  impeachment.     (Art.  I,  sec.  2.) 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
office  and  diFqualitiration  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under 
the  United  States;  l)ut  the  party  convicted  shall,  nevertheless,  be  liable  and  subject 
to  indictment,  trial,  judgment,  and  punishment  according  to  law.     (Art.  JT,  sec.  1.) 

The  President  *  *  *  shall  have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  oases  of  impeaclinient.     (Art.  II,  sec.  2. ) 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  and 
other  high  crimes  and  misdemeanors.     (Art.  II,  sec.  4.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.  (Art 
III,  sec.  2.) 

The  convention  that  framed  the  Constitution  did  not  define  words, 
but  used  them  in  the  sense  in  which  they  were  understood  at  that  time. 

The  convention  did  not  invent  the  renied}-  by  impeachment,  but 
adopted  a  well-known  and  frequently  used  method  of  getting  rid  of 
objectionable  public  officers,  modifying  it  to  suit  the  conditions  of  a 
new  country. 

In  England  all  the  King's  subjects  were  liable  to  impeachment  for 
any  offense  against  the  sovereign  or  the  law.  Floyd  was  impeached 
for  speaking  lightly  of  the  Elector  Palatine  and  sentenced  to  ride  on 
horseback  for  two  successive  days  through  certain  public  streets  with 
his  face  to  the  horse's  tail,  with  the  tail  in  his  hands;  to  stand  each 
day  two  hours  in  pillory;  to  be  pelted  by  the  mob,  then  to  be  branded 
with  the  letter  "K"  and  be  imprisoned  for  life  in  the  Tower.  The 
character  and  extent  of  the  punishment  was  in  the  discretion  of  the 
House  of  Lords. 

The  Constitution  modified  the  remedy  by  confining  it  to  the  Presi- 
dent, Vice-President,  and  all  civil  officers,  and  the  punishment  to 
removal  from  office  and  disqualification  to  liold  office  in  future. 

That  it  was  not  intended  as  a  punishment  of  crime  clearlv  appears 
when  we  read  that  a  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment  according 
to  law. 

Said  Mr.  Bavard  in  Blount's  trial: 

Impeachment  is  a  proceeding  of  a  purely  political  nature.  It  is  not  so  much 
dosi^rned  to  punish  the  offender  as  to  secure  the  Stat«^  It  touches  neither  his  per- 
son nor  his  property,  but  simply  divests  him  of  his  political  capacity.  (Wharton's 
Btate  Trials,  263.)  *-•     ^      v 


8WAYNE   IMPEACHMENT   PROCEEDINGS    IN   THE   SENATE.       579 

Subject  to  these  modifications  and  adopting  the  recognized  rule,  the 
Constitution  should  be  construed  so  as  to  be  equal  to  every  occasion 
which  might  call  for  its  exercise  and  adequate  to  accomplish  the  pur- 
poses of  its  f  ramers.  Impeachment  remains  here  as  it  was  recognized 
in  England  at  and  prior  to  the  adoption  of  the  Constitution. 

These  limitations  were  imposed  in  view  of  the  abuses  of  the  power 
of  impeachment  in  English  history. 

These  abuses  were  not  guarded  against  in  our  Constitution  by  lim- 
iting, defining,  or  reducing  impeachable  crimes,  since  the  same  neces- 
sity existed  here  as  in  fi^ngland  for  the  remedy  of  impeachment,  but 
bv  other  safeguards  thrown  around  it  in  that  instrument.  It  will  be 
observed  that  the  sole  power  of  impeachment  is  conferred  on  the  House 
and  the  sole  power  of  trial  on  the  Senate  by  Article  I,  sections  2  and 
3.  These  are  the  only  jurisdictional  clauses,  and  they  do  not  limit 
impeachment  to  crimes  and  misdemeanors.  Nor  is  it  elsewhere  so  lim- 
ited. Section  4  of  Article  II  makes  it  imperative  when  the  President, 
Vice-President,  and  all  civil  oflSc^rs  are  convicted  of  treason,  bribery, 
or  other  high  crimes  and  misdemeanors  that  they  shall  be  removed 
from  office.  There  may  be  cases  appropriate  for  the  exercise  of  the 
power  of  impeachment  where  no  crime  or  misdemeanor  has  been  com- 
mitted. 

Whatever  crimes  and  misdemeanors  were  the  subjects  of  impeach- 
ment in  England  prior  to  the  adoption  of  our  Constitution,  and  as 
understood  by  its  framers,  are,  therefore,  subjects  of  impeachment 
before  the  Senate  of  the  United  States,  subject  only  to  the  limitations 
of  the  Constitution. 

"  The  framers  of  our  Constitution,  looking  to  the  impeachment  trials 
in  England,  and  to  the  writers  on  parliamentary  and  common  law,  and 
to  the  constitutions  and  usages  or  our  own  Stetes,  saw  that  no  act  of 
Parliament  or  of  any  State  legislature  ever  undei-took  to  define  an 
impeachable  crime.  They  saw  that  the  whole  system  of  crimes,  as 
dehned  in  acts  of  Parliament  and  as  recognized  at  common  law,  was 
prescribed  for  and  adapted  to  the  ordinary  courts."  (2  Hale,  PI. 
Crown,  ch.  20,  p.  160;  6  Howell  State  Trials,  313,  note.) 

They  saw  that  the  high  court  of  impeachment  took  jurisdiction  of 
cases  where  no  indictable  crime  had  been  committed,  in  many  instances, 
and  there  was  then,  as  there  yet  are,  two  parallel  modes  of  reaching 
some,  but  not  all  otfenders — one  by  impeachment,  the  other  by 
indictment. 

With  these  landmarks  to  guide  them,  our  fathers  adopted  a  Consti- 
tution under  which  official  malfeasance  and  nonfeasance,  and  in  some 
cases  misfeasance,  ma}-  be  the  subject  of  impeachment,  although  not 
made  criminal  by  act  of  Congress,  or  so  recognized  by  the  common 
law  of  England  or  of  any  State  of  the  Union.  The,y  adopted  impeach- 
ment as  a  means  of  removing  men  from  oft'ce  whose  misconduct  imper- 
ils the  public  safety  and  renders  them  unfit  to  occupy  official  position. 
All  American  text  writers  support  this  view. 

[Story  on  the  CJonstitution,  p.  583.] 

Congress  have  unhesitatingly  adopted  the  conchision  that  no  previous  statute  is 
necessary  to  authorize  an  im[)eachment  for  any  official  misconduct;  and  the  rules  of 
proceeding  and  the  rules  of  evidence,  as  well  as  the  principles  of  decision,  have  been 
uniformly  rojiulatcd  by  the  known  doctrines  of  the  common  law  and  parliamentary 
usage.  In  the  few  cases  of  impeachment  which  have  hitherto  been  tried  no  one  of 
the  charges  has  rested  upon  any  statutable  misdemeanors. 
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It  seems,  then,  to  be  the  settled  doctrine  of  the  high  court  of  impeachment  that, 
though  the  common  law  can  not  be  a  foundation  of  a  jurisdiction  not  given  by  the 
Constitution  or  laws,  that  jurisdiction,  when  given,  attaches,  and  is  to  be  exer- 
cised according  to  the  rules  of  the  common  law,  and  that  what  are  and  what  are  not 
high  crimes  and  misdemeanors  is  to  be  ascertained  by  a  recurrence  to  that  great  basis 
of  American  jurisprudence.  The  reasoning  by  which  the  power  of  the  House  of  Rep- 
resentatives to  punish  for  contempts  (which  are  breaches  of  privileges  and  otfenses 
not  defined  by  any  positive  laws)  has  been  upheld  by  the  Supreme  Court  stands  upon 
similar  grounds;  for  if  the  House  had  no  jurisdiction  to  punish  for  contempts  until 
the  acts  nad  been  previously  defined  and  ascertained  by  positive  law,  it  is  clear  that 
the  process  of  arrest  would  be  illegal. 

In  examining  the  parliamentary  history  of  impeachments  it  will  be  found  that 
many  offenses,  not  easily  definable  by  law,  and  many  of  a  purely  political  character, 
have  been  deemed  high  crimes  and  misdemeanors  worthy  of  this  extraordinary  rem- 
edy. Thus  lord  chancellors,  and  judges,  and  other  ma^strates  have  not  only  been 
impeached  for  bribery  and  acting  grossly  contrary  to  the  duties  of  their  offices,  but 
for  misleading  their  sovereign  by  unconstitutional  opinions,  and  for  attempts  to  sub- 
vert the  fundamental  laws  and  introduce  arbitrary  power. 

So  where  a  lord  chancellor  has  been  thought  to  have  put  the  great  seal  to  an  igno- 
minious treaty,  a  lord  admiral  to  have  neglected  the  safeguard  of  the  sea,  an  ambas- 
sador to  have  betrayed  his  trust,  a  privy  councilor  to  have  propoimded  or  supported 
pernicious  and  dishonorable  measures,  or  a  confidential  advisor  of  his  sovereign  to 
have  obtained  exorbitant  grants  or  incompatible  employments — these  have  been  all 
deemed  impeachable  offenses.  Some  of  these  offenses,  indeed,  for  which  persons 
were  impeached  in  the  early  ages  of  British  jurisprudence  would  now  seem  harsh 
and  severe;  but  perhaps  they  were  rendered  necessary  by  existing  corruptions  and 
the  importance  of  sujjpressing  a  spirit  of  favoritism  and  court  intrigue. 

Thus  persons  have  been  impeached  for  giving  bad  counsel  to  the  King,  advising  a 
prejudicial  peAce,  enticing  the  King  to  act  against  the  advice  of  Parliament,  purchas- 
ing offices,  giving  medicine  to  the  King  without  advice  of  physicians,  preventing 
other  persons  from  giving  counsel  to  the  King  except  in  their  presence,  and  proc^ur- 
ing  exorbitant  personal  grants  from  the  King.  But  others,  again,  were  founded  in 
the  most  salutary  public  justice,  such  as  impeachments  for  malversations  and  neglects 
in  oflSce,  for  encouraging  pirates,  for  official  oppression,  extortions,  and  deceits,  and 
especially  for  putting  good  magistrates  out  of  office  and  advancing  bad.  One  can  not 
but  be  struck,  in  this  slight  enumeration,  with  the  utter  unfitness  of  the  common 
tribunals  of  justice  to  take  cognizance  of  such  offenses,  and  with  the  entire  propriety 
of  confiding  the  jurisdiction  over  them  to  a  tribunal  capable  of  understanding  and 
reforming  and  scrutinizing  the  policy  of  the  state,  and  of  sufficient  dignity  to  main- 
tain the  independence  and  reputation  of  worthy  public  officers. 

[Page  687.] 

The  other  point  is  one  of  more  difficulty.  In  the  argument  upon  Blount's  impeach- 
ment it  was  pressed  with  great  earnestness,  while  there  is  not  a  syllable  in  the  Con- 
stitution which  confines  impeachments  to  official  acts,  and  it  is  against  the  plainest 
dictates  of  common  sense  that  such  restraint  should  be  imposed  upon  it.  Suppose  a 
jud^e  should  countenance  or  aid  insurgents  in  a  meditated  conspiracy  or  insurrection 
against  the  Government.  This  is  not  a  judicial  act,  and  yet  it  ought  certainly  to  be 
impeachable.  He  may  be  called  upon  to  try  the  very  persons  whom  he  has  aided. 
Suppose  a  judge  or  other  officer  to  receive  a  bribe  not  connected  with  his  judicial 
office,  could  he  be  entitled  to  any  public  confidence?  Would  not  these  reasons  for 
his  removal  be  just  as  strong  as  if  it  were  a  case  of  an  official  bribe?  The  aiTgument 
on  the  other  side  was  that  the  power  of  impeachment  was  strictly  confined  to  civil 
officers  of  the  United  States,  and  this  necessarily  implied  that  it  must  be  limited  to 
malconduct  in  office. 

[American  and  English  Encyclopaedia  of  Law,  Vol.  XV,  p.  1066.] 

In  the  Untied  Slates. — The  Constitution  of  the  Unite<l  States  provides  that  the  Presi- 
dent, Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed  from 
office  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.  If  impeachment  in  England  be  regarded  merely  as  a  mode  of 
trial  for  the  punishment  of  common  law  or  statutory  crimes,  and  if  the  Constitution 
has  adopted  it  only  as  a  mode  of  procedure,  leaving  the  crimes  to  which  it  is  to  be 
applied  to  be  settled  by  the  general  rules  of  criminal  law,  then,  as  it  is  well  settled 
that  in  regard  to  the  National  Government  there  are  no  common-law  crimes,  it  would 
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seem  necessarily  to  lollow  that  impeachment  can  be  instituted  only  for  crimes  spe- 
cifically named  in  the  Constitution  or  for  otfenses  declared  to  be  crimes  by  Federal 
statute.  This  view  has  been  maintained  by  very  eminent  authority.  But  the  cases 
of  impeachment  that  have  been  brought  under  the  Ck>nstitution  would  seem  to  give 
to  the  remedy  a  much  wider  scope  than  the  above  rule  would  indicate. 

In  each  of  the  only  two  cases  of  impeachment  tried  by  the  Senate  in  which  a  con- 
viction resulted  the  defendant  was  found  guilty  of  offenses  not  indictable  either  at 
common  law  or  under  any  Federal  statute,  and  m  almost  every  case  brought  offenses 
were  charged  in  the  articles  of  impeachment  which  were  not  indictable  under  any 
Federal  statute,  and  in  several  cases  they  were  such  as  constituted  neither  a  statu- 
tory nor  a  common-law  crime.  The  im|>eachability  of  the  offenses  charged  in  the 
articles  was,  in  most  of  the  cases,  not  denied.  In  one  case,  however,  counsel  for  the 
defendant  insisted  that  impeachment  would  not  lie  for  any  but  an  indictable  offense, 
but  after  exhaustive  argument  on  both  sides  this  defense  was  practically  abandoned. 

The  cases,  then,  seem  to  establish  that  impeachment  is  not  a  mere  mode  of  pro- 
cedure for  tne  punishment  of  indictable  crimes;  that  the  j^hrase  *'high  crimes  and 
misdemeanors  ^Ms  to  be  taken,  not  in  its  common-law,  but  in  its  broader  parliament- 
ary sense,  and  is  to  be  interpreted  in  the  light  of  parliamentary  usage;  tnat  in  this 
sense  it  includes  not  only  crimes  for  which  an  indictment  may  be  brought,  but  grave 
political  offenses,  corruptions,  maladministration,  or  neglect  of  duty  involving  moral 
turpitude,  arbitrary  ana  oppressive  conduct,  and  even  gross  improprieties,  by  judges 
ana  high  ofiicers  of  state,  although  such  offenses  be  not  of  a  character  to  render  the 
offender  liable  to  an  indictment  either  at  common  law  or  under  any  statute.  Addi- 
tional weight  is  added  to  this  interpretation  of  the  Constitution  by  the  opinions  of 
eminent  writers  on  constitutional  and  parliamentary  law  and  by  the  fact  that  some 
of  the  most  distinguished  members  of  the  convention  that  framed  it  have  thus  inter- 
preted it 

[Rawle  on  the  Constitution,  p.  210.] 

Impeachments  are  thus  introduced  as  a  known  definite  term,  and  we  must  have 
recourse  to  the  common  law  of  England  for  the  definition  of  them. 

In  England  the  practice  of  impeachments  by  the  House  of  Commons  before  the 
House  of  Lords  has  existed  from  very  ancient  times.  Its  foundation  is  that  a  subject 
intrusted  with  the  administration  of  public  affairs  may  sometimes  infringe  the  rights 
of  the  people  and  be  guilty  of  such  crimes  as  the  ordinary  magistrates  either  aare 
not  or  can  not  punish.  Of  these,  the  representatives  of  the  people,  or  House  of 
Commons,  can  not  judge,  because  they  and  their  constituents  are  the  persons  injured, 
and  can  therefore  only  accuse.  But  the  ordinary  tribunals  w^ould  naturally  be 
swayed  by  the  authority  of  so  powerful  an  accuser.  That  branch  of  the  legislature 
which  represents  the  people,  tnerefore,  brings  the  charge  before  the  other  branch, 
which  consists  of  the  nobility,  who  are  said  not  to  have  the  same  interests  or  the 
same  passions  as  the  popular  assembly. 

The  delegation  of  important  trusts,  affecting  the  higher  interests  of  society,  is 
always  from  various  causes  liable  to  abuse.  The  fondness  frequently  felt  for  "the 
inordinate  extension  of  power,  the  influence  of  party  and  of  prejudice,  the  seduc- 
tions of  foreign  states,  or  the  basest  appetite  for  illegitimate  emoluments  are  soine- 
times  productive  of  what  are  not  inaptly  termed  political  offenses,  which  it  would 
be  difficult  to  take  cognizance  of  in  the  ordinary  course  of  judicial  proceedings. 

[Cushing's  Law  and  Practice  of  Legislative  Assemblies,  p.  980,  par.  25S9.] 

The  purpose  of  impeachment  in  modem  times  is  the  prosecution  and  punishment 
of  hi^h  crimes  and  misdemeanors,  chiefly  of  an  official  or  political  character,  which 
are  either  beyond  the  reach  of  the  law,  or  which  no  other  authority  in  the  State  but 
the  supreme  legislative  power  is  competent  to  prosecute;  and  by  the  law  of  Parlia- 
ment all  persons,  whether  peers  or  commoners,  may  be  impeached  for  any  crimes 
or  offenses  whatever. 

[Trial  of  Judge  Peck,  p.  427.    Mr.  Buchanan's  argument.] 

What  is  an  impeachable  offense?  This  is  a  preliminarv  question  which  demands 
attention.  It  must  be  decided  before  the  court  can  rigntly  understand  what  it  is 
they  have  to  try.  The  Constitution  of  the  United  States  declares  the  tenure  of  the 
judicial  office  to  be  "during  «)od  behavior."  Official  misbehavior,  therefore,  in  a 
]udge  is  a  forfeiture  of  his  office.  But  when  we  say  this  we  have  advanced  only  a 
smcul  distance.  Another  question  meets  us.  What  is  misbehavior  in  office?  In 
answer  to  ti^ia  question,  ana  wiliiout  pretending  to  furnish  a  definition,  I  freely  admit 
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we  are  bound  to  prove  that  the  respondent  has  violated  the  Constitution  or  some 
known  law  of  the  land.  This,  I  think,  was  the  principle  iairly  to  be  dedured  from 
all  the  arguments  on  the  trial  of  Judge  Chase,  and  from  the  votes  of  the  Senate  in 
the  articles  of  impeachment  against  him,  in  opposition  to  the  principle  for  which 
his  counsel  in  the  first  instance  strenuously  contended,  that  in  order  to  render  an 
offense  impeachable  it  must  be  indictable.  But  this  violation  of  law  may  consist  in 
the  abuse  as  well  as  in  the  usurpation  of  authority. 

The  abuse  of  a  power  which  has  been  given  may  be  as  criminal  as  the  usurpation 
of  a  power  which  has  not  been  granted.  Can  there  be  any  doubt  of  this?  Sup- 
pose a  man  to  be  indicted  for  an  assault  and  battery,  tie  is  tried  and  found 
guilty,  and  the  judge,  without  any  circumstances  of  peculiar  aggravation  having  been 
shown,  tines  him  a  thousand  dollars  and  commits  him  to  prison  for  one  year.  Now, 
although  the  judge  may  possess  the  power  to  fine  and  imprison  for  this  offense,  at  his 
discretion,  would  not  this  punishment  be  such  an  abuse  of  judicial  discretion  and 
afford  such  evidence  of  the  tyrannical  and  arbitrary  exercise  of  power  as  would  justify 
the  House  of  Representatives  in  voting  an  impeachment?  But  why  need  I  fancy 
cases?    Can  fancy  imagine  a  stronger  case  than  is  now,  in  point  of  fact,  before  us? 

A  member  of  the  bar  is  brought  before  a  court  of  the  United  States,  guilty,  if  yoa 
please,  of  having  published  a  libel  on  the  judge — a  libel,  however,  perfectly  decx)rou8 
in  its  terms  and  imputing  no  criminal  intention,  and  so  difiicult  of  construction  that 
though  the  counsel  of  the  respondent  have  labored  for  hours  to  prove  it  to  be  a  libel, 
stillnhat  question  remains  doubtful.  If  in  this  case  the  judge  has  d^raded  the 
author  by  imprisonment  and  deprived  him  of  the  means  of  earning  bread  tor  himself 
and  family  by  suspending  him  from  the  practice  of  his  profession  for  eighteen  months, 
would  not  this  be  a  cruel  and  oppressive  abuse  of  authority,  even  admitting  the 
power  to  punish  in  such  a  case  to  be  possessed  by  the  judge? 

A  gross  abuse  of  granted  power  and  an  usurpation  of  power  not  granted  are  offenses 
equally  worthy  of  and  liable  to  impeachment.  If,  therefore,  the  gentleman  could 
establish,  on  the  firmest  foundation,  that  the  power  to  punish  libels  as  contempts  may 
be  legally  exercised  by  all  the  courts  of  the  United  States,  still  he  would  not  have 
proceeded  far  toward  the  acquittal  of  his  client. 

It  has  been  contended  that  even  supposing  the  judge  to  have  transcended  his 
power  and  violated  the  law,  yet  he  can  not  be  convicted  unless  the  Senate  should 
oelieve  he  did  the  act  with  a  criminal  intention.  It  has  been  said  that  crime  con- 
sists in  two  things,  a  fact  and  an  intention;  and  in  support  of  this  proposition  the 
l^Ed  maxim  has  been  quoted  that  *' actus  non  fit  reum,  nisi  mens  rea.*'  This  may 
be  true  as  a  general  proposition,  and  yet  it  may  have  but  a  slight  bearing  upon  the 
present  case. 

I  admit  that  if  the  charge  against  a  judge  be  merely  an  illegal  decision  on  a  ques- 
tion of  property  in  a  civil  cause,  his  error  ought  to  be  gross  and  palpable,  indeed,  to 
justify  tne  interference  of  a  criminal  intention  and  to  convict  him  upon  an  impeach- 
ment. And  yet  one  case  of  this  character  has  occurred  in  our  history.  Judge  Pick- 
ering was  tried  and  condemned  upon  all  the  four  articles  exhibited  against  him, 
although  the  three  first  contained  no  other  charge  than  that  of  making  decisions 
contrary  to  law  in  a  cause  involving  a  mere  question  of  property,  and  then  refusing 
to  grant  the  party  injured  an  appeal  from  his  decision,  to  which  he  was  entitled. 

And  yet  I  am  to  be  told  that  if  a  judge  shall  do  an  act  which  is  in  itself  criminal; 
if  he  shall,  in  an  arbitrary  and  oppressive  manner  and  without  the  authority  of  law, 
imprison  a  citizen  of  this  country,  and  thus  consign  him  to  infamy,  you  are  not  to 
infer  his  intention  from  the  act. 

[Judge  Spencer's  argument,  p.  290.] 

It  is  necessary  to  a  right  understanding  of  the  impeachment  to  ascertain  and  define 
what  offenses  constitute  judicial  misdemeanors.  A  judicial  misdemeanor  consists, 
in  my  opinion,  in  doing  an  illegal  act  colore  ofiicii  with  bad  motives,  or  in  doing  an 
act  within  the  competency  of  the  court  or  judge  in  some  cases,  but  unwarranted  in 
a  particular  case  from  the  facts  existing  in  that  case,  with  bad  motives.  To  illus- 
trate the  last  proposition:  The  eighth  article  of  the  amendments  of  the  Constitution 
forlnils  the  retjuirement  of  excessive  bail,  the  imposition  of  excessive  fines,  or  the 
iiitliction  of  cruel  or  unusual  punishment.  If  a  judge  should  disregard  these  provi- 
HioiiH,  and  from  bad  motives  violate  them,  his  offense  would  consist,  not  in  the  want 
of  power,  but  in  the  manner  of  his  executing  an  authority  intrusted  to  him  and  for 
ex('('t*(liiig  a  just  and  lawful  discretion. 

[Mr.  Wickliffe's  alignment,  p.  308.] 

By  tlie  third  article  of  the  Constitution  of  the  United  States  it  is  declared  that  the 
judges  of  the  supreme  and  inferior  courts  shall  hold  their  office  during  good  behavior. 
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I  maintaizi  the  proposition  that  any  official  act  committed  or  omitted  by  the  judge, 
which  ia  a  violation  of  the  condition  upon  which  he  holds  his  office,  is  an  impeach- 
able offense  under  the  Constitution. 

The  word  misdemeanor,  used  in  its  parliamentary  sense  as  applied  to  offences, 
means  maladministration,  misconduct  not  necessarily  indictable,  not  only  in  Eng- 
land, but  in  the  United  States. 

'*In  the  Senate,  July  8,  1797,  it  was  resolved  that  William  Blount,  esq.,  one  of  the 
Senators  of  the  United  States,  having  been  guilty  of  a  high  misdemeanor,  entirely 
inconsistent  with  his  public  trust  and  duty  as  a  Senator,  be,  and  he  hereby  is, 
exi)elle(l  from  the  Senate  of  the  United  States."     (Wharton's  State  Trials,  202. ) 

lie  was  not  guilty  of  an  indictable  crime.  (Story  on  the  Constitution,  sec.  799, 
note. ) 

The  offense  charged,  Judge  Story  remarks,  was  not  defined  b^  any  statute  of  the 
United  States.  It  was  an  attempt  to  seduce  a  United  States  Indian  interpreter  from 
his  duty,  and  to  alienate  the  affections  and  conduct  of  the  Indians  from  the  public 

officers  residing  among  them. 

• 

BlackHtone  says:  The  fourth  "species  of  offense  more  immediately 
against  the  King  and  Government  are  entitled  "  misprisions  and  con- 
tempts." Misprisions  are,  in  the  acceptance  of  our  law,  genemlly  under- 
stood to  be  all  such  high  offenses  as  are  under  the  degree  of  capital, 
but  nearly  bordering  thereon.  ♦  *  ♦  Misprisions  which  are  merely 
positive  are  generally  denominated  contempts  or  high  misdemeanors, 
of  which  the  first  and  principal  is  maladministration  of  such  high  offices 
as  are  in  public  trust  and  employment.  This  is  usually  punished  by 
the  method  of  piirliamentary  impeachment.  (Vol.  4,  p.  121.  See  Pres- 
cott's  Trial,  Mass.,  1821,  pp.  79-80,  109,  117-120,  172-180,  191.) 

On  Chase's  trial  the  defense  conceded  that  to  misbehave  or  to  mis 
demean  is  precisely  the  same.     (2  Chase's  Trial,  145.) 

The  Constitution  declares  that  judges,  both  of  the  Supreme  and 
inferior  courts,  shall  hold  their  commissions  during  good  behavior. 
This  tenure  of  office  was  introduced  into  the  English  law  to  enable  a 
removal  to  be  made  for  misbehavior.     (Chase's  Irial,  357.) 

At  common  law,  an  ordinarv  violation  of  a  public  statute,  even  by 
one  not  an  officer,  though  tne  statute  in  terms  provides  no  punish- 
ment, is  an  indictable  misdemeanor.  (Bishop,  Constitutional  Law, 
3d  ed.,  187,  635.) 

The  term  "  misdemeanor "  covers  every  act  of  misbehavior  in  a 
popular  sense.  Misdemeanor  in  office  and  misbehavior  in  office  mean 
the  same  thing.  (7  Dane  Abgt.,  365.)  Misbehavior,  therefore,  which 
is  a  mere  negative  of  good  behavior,  is  an  exprass  limitation  of  the 
office  of  a  judge. 

We  may  therefore  conclude  that  the  House  has  the  right  to  impeach 
and  the  Senate  the  power  to  try  a  judicial  officer  for  any  misbehavior 
or  misconduct  which  evidences  his  unfitness  for  the  bench,  without 
reference  to  its  indictable  quality.  All  historv,  all  precedent,  and  all 
text  writers  agree  upon  this  proposition.  The  direful  consequences 
attendant  upon  any  other  theory  are  manifest. 

For  the  first  tihie  in  impeachment  trials  in  this  or  any  other  country 
the  claim  is  made  that  a  judge  can  be  impeached  only  for  acts  done  in 
his  official  capacity. 

If  that  position  is  well  taken,  a  judge  might  be  a  common  drunkard, 
an  open  frequenter  of  disreputable  resorts;  he  might  be  a  common 
thief,  an  embezzler  of  trust  funds,  a  gambler,  even  a  murderer.  If  he 
could  manage  to  keep  out  of  jail  and  attend  to  his  judicial  duties,  the 
remedy  by  impeachment  would  not  reach  him.  To  state  the  proposi- 
tion is  to  argue  it. 

Removal  of  u  judge  for  misbehavior  or  lack  of  good  behavior  is 
impossible  unless  it  can  be  done  through  the  impeaching  power.     Other- 
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wise  the  people  are  powerless  to  rid  themselves  of  the  most  unworthy, 
disgraceiul,  and  unnt  official. 

Sut  the  exigencies  of  this  case  do  not  demand  even  a  discussion  of 
the  proposition  that  a  judge  can  be  impeached  only  for  acts  done  in 
his  official  capacity. 

The  claim  is  in  the  nature  of  a  demurrer  to  the  first  seven  articles. 
It  admits  the  truth  of  the  averments  contained  in  them.  It  admits 
that  the  respondent,  as  judge  of  the  district  court  he  held  at  Waco, 
Tex.,  that  as  judge  he  knowingly  made  a  false  certificate;  that  as  judge 
he  receipted  for  and  received  money  to  which  he  was  not  entitled  as 
reimbursement  for  expenses  incurred  as  judge  which  he  never  did 
incur.  All  these  acts  were  done  in  his  official  capacity.  If  he  had  not 
been  a  judge  he  could  not  have  held  the  court,  incurred  any  expense,  or 
receipted  for  or  received  any  money.  The  stamp  of  his  official  char- 
acter is  on  every  act.  His  official  position  enabled  him  to  do  what  he 
did  do;  without  it  he  could  not  have  violated  the  law. 

In  the  case  of  the  use  of  the  property  of  the  bankrupt  corporation, 
which  was  in  his  hands  for  preservation,  it  was  because  he  was  judge 
that  he  had  the  opportunity  to  use  the  property.  It  was  to  bring  him 
to  hold  court  that  the  car  was  sent.  An  officer  of  his  court  sent  it. 
He  had  the  right  and  it  was  his  duty  to  approve  the  account  covering 
the  expenses  of  the  trip.  If  he  had  not  been  a  judge  he  could  not  have 
used  the  property  of  tne  railroad  company.  The  article  charges  that 
Charles  Swayne,  judge,  appropriated  the  property  to  his  own  use  with- 
out making  compensation  under  a  claim  of  right,  viz.,  that  what  he  did 
was  done  in  his  official  capacity. 

The  articles  that  charge  him  with  violating  the  residence  law  assert 
that  he  did  it  while  exercising  his  office  of  judge.  The  act  is  directed 
against  judges;  a  private  person  C4in  not  violate  it.  The  act  commands 
a  judge  to  reside  in  his  district — that  is,  the  official  must  live  there: 
it  is  to  be  his  official  residence,  so  that  he  will  be  where  he  is  wantea 
to  perform  his  official  duty.  The  violation  of  the  law  is  the  violation 
of  an  official  duty  which  the  law  imposes  on  him  in  his  official  character. 
All  this  the  demurrer  confesses,  and  yet  the  ar^ment  is  made  that 
for  a  violation  of  the  act  a  judge  is  not  impeachable,  because  it  is  not 
an  official  act. 

But  the  proposition  is  seriously  advanced  that  no  act  of  Congress  can 
create  an  impeachable  offense  or  make  a  crime  or  misdemeanor  the  sub- 
ject of  impeachment  for  which  impeachment  would  not  lie  in  England 
before  the  adoption  of  the  Constitution. 

Impeachable  offenses  were  not  defined  in  the  English  law  by  act  of 
Parliament  or  otherwise;  any  offense  was  impeachable  that  Parliament 
chose  to  so  consider.  Therefore,  when  Congress  makes  that  a  crime 
or  misdemeanor  which  was  not  so  denominated  at  the  time  of  the 
adoption  of  the  Constitution  it  does  not  follow  that  the  acts  made 
crimes  were  not  the  subject  of  impeachment  before  the  adoption  of  the 
Constitution. 

For  example,  suppose  no  English  law  condemned  the  making  of 
false  certificates  by  a  judge  for  tlie  purpose  of  obtaining  money  from 
the  Treasury.  Can  it  be  said  that  if  an  English  judge  had  been  guilty 
of  such  an  offense  that  he  woul  i  not  have  been  subject  to  impeach- 
ment? If  80,  then  neither  oiin  it  be  said  that  Congress  created  new 
impeachable  offenses  when  the  act  was  passed  pertaining  to  false 
certili  Gates. 
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The  power  to  impeach  for  misbehavior  of  civil  officials  is  vested  in 
the  House  and  the  power  to  try  in  the  Senate  as  fully  as  it  was  exer- 
cised by  the  English  Parliament  before  1787.  That  power  covered 
every  offense  from  high  treason  to  slander  against  a  ruler.  Subject 
onljr  to  the  limitation  that  the  remedy  by  impeachment  is  confined  to 
civil  officers — for  high  crimes  and  misdemeanors — the  power  was  con- 
ferred and  may  be  exercised  as  f ullv  now  as  then. 

We  have  seen  that,  according  to  tte  law  of  Parliament,  misdemeanor 
and  misbehavior  of  public  officei's  are  synonymous  terms.  Another 
proposition  advanced  by  counsel  for  respondent  is  that  no  judge  was 
ever  impeached  in  England  for  a  misbehavior  not  committed  in  the 
discharge  of  his  judicial  functions.  This  is  believed  to  be  an  error; 
judges  were  impeached  for  giving  extrajudicial  opinions.  But  sup- 
pose the  fact  to  be  as  stated,  the  conclusion  would  not  follow  that 
Decause  no  English  judge  ever  misbehaved  himself  outside  of  his  offi- 
cial duties  as  to  make  him  a  subject  of  impeachment  that  therefore  he 
could  not  have  been  impeached  if  he  had  so  misbehaved. 

But  however  interesting  discussion  of  such  question  may  be,  it  is 
quite  unimportant  in  this  case.  All  the  charges  against  this  respond- 
ent grow  out  of  his  official  acts.  Nothing  that  he  did  of  which  com- 
plaint is  made  could  have  been  done  by  a  private  person,  or  by  anyone 
who  did  not  hold  a  judicial  office.  Because  the  respondent  was  a  judge 
he  had  the  right  to  make  a  certificate  upon  which  to  draw  money  from 
the  Treasury;  because  he  was  a  judge  a  private  car  was  sent  to  bring 
him  from  Guyencourt  to  hold  court  at  Jacksonville;  because  he  was  a 
judge  the  law  imposed  upon  him  the  duty  of  living  in  a  certain  dis- 
trict; because  he  violatect  the  law  in  all  these  cases  in  his  official  capac- 
ity he  is  charged. 

The  conclusion  is  therefore  not  to  be  resisted  that,  even  if  the  con- 
tention of  the  respondent's  counsel  is  correct,  a  judge  can  be  impeached 
for  nothing  but  official  misconduct,  these  offenses  are  within  the  rule, 
and  of  them  this  court  has  jurisdiction. 

Mr.  Thurston.  Mr,  President,  counsel  for  the  respondent  are  keenly 
alive  to  the  situation  in  the  Senate,  upon  which  the  country  depends 
for  legislation  that  is  essential  to  carrv  on  the  Government  until 
another  Congress  can  sit;  and,  profound! v  solicitous  for  the  welfare 
of  our  client,  desiring  to  do  what  is  right  by  him  and  also  by  the 
country,  we  now  offer  in  his  behalf  to  submit  this  case  to  the  vote  of 
the  Senate  without  argument,  if  that  is  agreeable  to  the  managers  on 
the  part  of  the  House. 

Mr.  Manager  Palmer.  Mr.  President,-  that  suggestion  is  not  agree- 
able to  the  managers.  In  at  least  one  case — ^the  O'Neal  case — testi- 
mony was  put  in  without  any  comments  and  without  being  read,  on 
the  suggestion  that  it  should  be  explained  when  it  came  to  the  argu- 
ment. This  case  can  not  be  understood,  it  can  not  be  properly  dis- 
posed of,  without  explanation.  While  we  share  with  the  responaent's 
1  counsel  in  his  solicitude  for  the  welfare  of  the  people  of  the  United 

States,  we  are  of  the  opinion  that  there  is  no  public  business  before 
the  Senate  now  that  is  of  any  more  consequence  than  this.  Therefore 
we  decline  to  submit  this  case  without  argument. 

The  Presiding  Officer.  Proceed  witn  the  argument. 

Mr.  Manager  Olmsted.  Mr.  President  and  Senators:  "Justice  is 

the  great  interest  of  man  on  earth."    Such  is  the  motto  inscribed  upon 

4  the  corporate  seal  of  the  bar  association  of  the  great  Commonwealth 
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from  which  I  come,  and  should  be  the  actuating,  moving,  guiding  sen- 
timent inscribed  upon  the  heart  and  conscience  of  every  official  charged 
with  the  administration  of  justice. 

From  the  day  when  the  first  judge  in  Ismel  received  from  the  Ruler 
of  the  Universe  the  command,  "Thou  shalt  not  respect  the  person  of 
the  poor  nor  honor  the  person  of  the  mighty,  but  in  righteousness 
shalt  thou  judge  thy  neighbor,"  down  to  the  present  moment  of  time 
there  has  not  teen,  nor  can  there  ever  be,  within  the  power  of  man  to 
confer  upon  man  any  office  holding  more  of  human  interest  than  the 
office  of  judge.  It  represents  the  wisdom,  the  beneficence,  the  protec- 
tion, the  dignit}^  the  awful  majesty,  and  the  vast  power  of  the  law. 
It  touches,  or  may  touch,  us  in  almost  every  relation  of  life — in  our 
rights,  our  properties,  our  reputations,  and,  as  the  evidence  in  this 
case  shows,  our  liberties,  or  even  our  lives. 

So  vast  and  varied  are  the  responsibilities,  so  delicate  and  important 
the  duties,  of  this  high  office,  and  so  great  the  necessity  of  removing 
the  judge — who,  after  all,  is  but  a  human  being — from  the  local,  polit 
ical,  partisan,  and  other  influences  which  so  often  sway  human  con- 
duct, and  imperceptibly,  perhaps,  influence  human  judgment,  that  the 
Constitution  does  not  permit  Federal  judges  to  be  elected  by  the  peo- 
ple; nor  appointed  for  a  definite  term  of  years;  nor  removed  by  the 
power  which  appoints  them,  jior  by  any  other  power  or  tribunal  on 
earth  save  only  tne  Senate  of  the  United  States  by  a  two-thirds  vote. 

And  even  the  Senate  can  not  act,  except  upon  articles  of  impeachment 
presented  by  the  House  of  Representatives,  which  can  only  impeach, 
but  may  not  itself  try  or  convict.  Thus  guarded  and  protected  from 
outside  influence  and  interference,  the  Federal  judge  need  neither  trim 
his  sails  to  the  changing  winds  of  popular  approval  nor  change  his 
course  with  the  shifting  currents  of  tne  times.  He  is  left,  as  nearly 
as  possible,  free  and  untrammeled  in  the  performance  of  the  functions 
of  nis  office  so  long  as  he  complies  with  the  terms  of  his  appointment — 
performs  his  part  of  the  solemn  contract  between  himself  and  the 
people  of  the  Unit^  Stat<es. 

Now,  what  are  those  terms  and  what  is  that  contract? 

The  jud^,  both  of  the  Supreme  Court  and  of  inferior  courtfii  shall  hold  their 
offices  during  good  behavior. 

So  reads  the  Constitution.     (Art.  Ill,  sec.  1.) 

Know  ye,  *  *  *  I  have  nominated  and  by  the  advice  and  consent  of  the  Ren- 
ate  do  appoint  for  United  States  district  judge  for  the  northern  distri(;t  of  Florida 
*  *  *  to  have  and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and 
emoluments  to  the  same  with  right>  pertaining  to  him,  the  said  Charles  Swayhe,  dur- 
ing good  behavior. 

Thus  reads  the  commission  granted  by  the  President  of  the  United 
States  to  the  respondent.  That  is  his  term  of  office  fixed  by  the  Con- 
stitution and  specified  in  his  commission.  That  is  the  concfition  upon 
which  he  holds.  In  what  way  and  by  what  tribunal  may  that  term  be 
declared  at  an  end  for  violation  of  tnat  condition?  The  Constitution 
has  not  left  that  question  to  be  determined  by  any  other  judge  or  judges, 
who  mi^ht  be  influenced,  either  by  the  felfowship  of  kindred  office  or 
the  envies  and  jealousies  that  sometimes  obtain  among  those  in  like 
position,  nor  by  a  jury  which  might  be  influenced  by  local  prejudice  or 
popular  excitement. 

Here  in  this  Senate,  composed  of  two  members  chosen  from  each 
State  in  the  Union — chosen  from  among  their  fellows  by  the  legisla- 
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tares  of  those  States  because  of  their  eminent  qualifications  and  fitness 
to  represent  their  respective  Comoionwealths— here,  and  here  only,  is 
the  power  of  removal  vested.  Here,  and  here  alone,  may  the  people 
be  relieved  of  a  judge  whose  behavior  is  not  good.  There  is  no  method 
of  enforcing  the  constitutional  provision  that  judges  shall  hold  office 
only  ''during  good  behavior"  except  in  the  manner  pointed  out,  also 
in  the  Constitution,  "that  the  House  of  Representatives  *  ♦  ♦ 
shall  have  the  sole  power  of,  impeachment"  (Art.  I,  sec.  2)^  and  that 
''  the  Senate  shall  have  the  sole  power  to  try  all  impeachments"  (Art. 
1,  sec.  3). 

That  these  powers  of  impeachment  and  trial  were  intended  for  just 
such  cases  as  this  is  made  clear  from  the  further  declaration  that 
'^judgment  in  cases  of  impeachment  shall  not  extend  further  than  the 
removal  from  office  and  disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust,  and  profit  under  the  United  States."  (Art.  I,  sec.  3.) 
For  offerses  a^inst  the  laws  of  the  land  the  party  impeached  and  con- 
victed is  by  tne  express  tern^s  of  the  Constitution  left  "liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to 
law." 

All  that  this  tribunal  can  do  is  to  remove  him  from  and  disqualify 
him  to  hold  office.  As  I  shall  presently  show,  the  Senate  is  not  bound 
to  extend  its  judgment  to  disqualification,  but  in  another  provision  we 
find  the  distinct  command  that  '•'the  President,  Vice-President,  and  all 
civil  officers  of  the  United  States  shall  be  removed  from  office  on 
impeachment  for  and  conviction  of  treason,  bribery,  or  other  high 
crimes  and  misdemeanors."    (Art.  II,  sec.  4.) 

Although  it  is  plain  from  the  preceding  article  that  the  Senate  may 
extend  its  judgment  to  permanent  disqualification  to  hold  any  office, 
this  express  command  applies  only  to  removal.  Under  asubstentially 
similar  provision  the  senate  of  my  own  State,  in  1803,  having  convicted 
Judge  Addison,  removed  him  from  office,  but  limited  his  disqualifica- 
tion to  the  holding  of  "  the  office  of  judge  of  any  court  of  law  in  the 
Commonwealth  of  Pennsylvania."  One  year  later,  this  Senate  having 
convicted  John  Pickering,  Federal  judge  in  a  New  Hampshire  district, 
upon  a  charge  of  drunkenness,  and  also  upon  an  article  charging 
another  offense,  he  was  removed,  but  the  judgment  did  not  include 
disqualification. 

WHAT  ARE  IMPEACHABLE  OFFENSES? 

Although  it  would  seem  that  the  question  must  now  be  considered 
settled,  nevertheless  in  nearly  every  impeachment  trial  the  question  is 
raised  as  to  the  character  of  and  offenses  for  which  impeachment  will 
lie.  In  times  past  men  of  great  learning  and  authority  have  contended 
that  no  officer  can  be  impeached  except  for  indictable  offenses,  and 
that  as  there  are  no  common-law  offenses  against  the  United  States  it 
follows  that  there  can  be  no  impeachment  except  for  an  offense 
expressly  declared  and  made  indictable  by  act  oi  Congress.  This 
view  of  the  matter  fades  away  in  the  bright  light  of  reason  and  of 
precedent. 

Such  a  construction  would  render  the  constitutional  provision  prac- 
tically a  nullity.  Congress  has  defined  and  made  indictable  by  statute 
comparatively  few  offenses.  It  would  be  impossible  in  any  statute  to 
define  or  describe  all  the  various  ways  in  which  a  judge  or  other  civil 
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officer  might  so  notably  and  conspicuously  misbehave  himself  as  to 
justify  and  require  his  removal.  Even  murder  is  not  defined  in  any 
act  of  Congress.  When  it  so  aippears,  reference  to  some  other  source 
must  be  had  to  ascertain  the  meaning  of  the  term.  Murder  is  not 
made  indictable  by  any  act  of  Congress,  nor  has  any  Federal  court 
jurisdiction  of  that  crime  unless  committed  upon  the  high  seas. 

Suppose  a  judge  to  commit  murder  upon  the  dry  land  within  the  con- 
jSnes  of  a  State.  That  would  not  be  a  high  crime  or  midemeanor  within 
the  provision  of  any  act  of  Congress.  Could  it  successfully  be  main- 
tained that  it  was  not  a  high  crime  and  misdemeanor  within  the  mean- 
ing of  Article  II,  section  4,  of  the  Constitution,  or  that  it  was  not  such 
a  breach  of  good  behavior  as  would  justify  removal  from  office?  If 
that  be  the  proper  construction,  then  it  is  possible  to  imagine  that  as 
the  respondent  transacted  official  business  at  and  dated  his  communica- 
tions from  "United  States  district  court,  northern  district  of  Florida, 
judge's  chambers,  Guyencourt,  Del.,"  so  a  more  violent  and  vicious 
man  might  conduct  business  at  '*  Judge's  chambers,  State  penitentiary," 
and  still  be  free  from  all  danger  of  impeachment  or  removal  from  the 
judicial  office. 

I  have  shown,  Mr.  President,  that  men  have  formerly  argued  that 
only  indictable  offenses  are  subjects  for  impeachment;  that  as  there  was 
no  common- law  offenses  against  the  United  States  there  can  be  no 
impeachment  except  for  crimes  declared  and  defined  by  act  of  Congress, 
But  now,  in  the  48-page  brief  served  upon  us  last  evening  bearing  the 
names  of  the  honorable  counsel  for  respondent,  but  the  authorship  of 
which  they  distinctly  disavowed — and  I  now  know  the  reason  why — 
we  find  the  astounding  doctrine  that  no  man  can  be  impeached  for  anv 
offense  declared  by  Congress.  Therefore  no  officer  can  be  impeached, 
no  matter  what  he  does,  unless  we  can  find  that  in  England  some  judge 
had  been  impeached  for  the  same  specific  offense  prior  to  the  adoption 
of  our  Constitution,  which  borrowed  something  from  the  mother  coun- 
try in  this  matter. 

Now,  we  admit,  Mr.  President,  that  the  tenn  "impeachment"  is 
imported  from  the  English  law,  and  so  is  the  constitutional  phrase 
''high  crimes  and  misdemeanors"  used  in  relation  thereto.  They  are 
both  without  definition,  either  in  the  Constitution  or  in  any  act  of 
Congress.  Where,  then,  shall  their  definition  and  construction  be 
found?    Our  Supreme  Court  has  declared  that — 

Where  English  statutes — such,  for  instance,  as  the  statute  of  frauds  and  the  statute 
of  limitations — have  been  adopted  into  our  legislation,  the  known  and  settled  con- 
struction of  those  statutes  by  courts  of  law  has  been  considered  as  silently  incorpo- 
rated into  the  acts  or  has  been  received  with  all  the  weight  of  authority.  (Pennock 
V.  Dialogue,  2  Peters,  2-18. ) 

That  was  a  unanimous  decision,  in  which  Chief  Justice  John  Mar- 
shall participated  and  concurred,  and  the  opinion  was  written  by  Mr. 
Justice  Story. 

To  the  same  effect  is  the  case  of  United  States  v,  Jones  (3  Wash.  C. 
C.  R.,  209),  and  many  other  authorities  that  might  be  cited. 

We  may  therefore  look  to  the  law  of  England  for  the  meaning  of 
the  term  "impeachment"  and  of  the  phrase  "high  crimes  and  misde- 
meanors," as  used  in  connection  therewith — not  so  much  to  the  statute 
law,  nor  to  the  common  law,  as  generally  understood,  but  to  the  com- 
mon parliamentary  law  of  England,  as  found  in  tiie  precedents  and 
reports  of  impeachment  cases. 
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The  Senate  has  always  been  governed  in  innpeachment  cases  by  the 
lex  et  consuetude  parliamenti.  It  requires  but  a  brief  investi^tion  to 
show  that  according  to  the  English  parliamentary  practice  m  vogue 
at  and  prior  to  the  adoption  of  the  Constitution,  tne  greatest  possible 
variety  of  offenses,  not  indictable,  were  nevertheless  held  proper 
causes  for  impeachment. 

In  n  Wooddeson's  Lav  Lectures,  an  acknowledged  authority,  the 
learned  author,  in  his  lecture  upon  ^'Parliamentary  Impeachments," 
says  (p.  696): 

It  is  certain  that  maeistrates  and  officers  intniste*d  with  the  administration  of  pub- 
lic affairs  may  abuse  tneir  delegated  powers  to  the  extensive  detriment  of  the  com- 
munity and  at  Uie  same  time  in  a  manner  not  properly  cognizable  before  the  ordinary 
tribunals.  The  influence  of  such  delinquents  ana  the  nature  of  such  offenses  may 
not  unsuitably  engage  the  authority  of  the  highest  i*ourt  and  the  wisdom  of  the  sagest 
assembly.  The  Commons,  therefore,  as  the  grand  inquest  of  the  nation,  become 
suitors  for  penal  justice,  and  they  can  not  consistently,  either  with  their  own  dig- 
nity or  witn  safety  to  tJie  accused,  sue  elsewhere  but  to  those  who  share  with  them 
in  the  l^slature. 

On  this  policy  is  founded  the  origin  of  impeachments,  which  began  soon  after  the 
constitution  assumed  its  present  form. 

And  again  (p.  601): 

Such  kind  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the 
abuse  of  high  offices  of  trust,  are  most  proper,  and  have  been  the  most  usual  grounds 
for  this  kind  of  prosecution.  Thus,  if  a  lord  chancellor  be  guilty  of  bribery,  or  of 
acting  grossly  contrary  to  the  duty  of  his  office;  if  the  judges  mislead  their  sovereign 
by  unconstitutional  opinions;  if  any  other  magistrate  attempt  to  subvert  the  funua- 
niental  laws  or  introduce  arbitrary  power»  these  have  been  deemed  cases  adapted  to 
parliamentary  inquiry  and  decision. 

So  where  a  lord  chancellor  has  been  thought  to  have  put  the  seal  to  an  ignomini- 
ous treaty,  a  lord  admiral  to  neglect  the  safeguard  of  the  sea,  an  ambassador  to  betray 
his  trust,  a  privy  counselor  to  propound  or  support  pernicious  and  dishonorable  mea- 
sures, or  a  confidentifid  adviser  of  the  sovereign  to  obtain  exorbitant  grants  or 
incompatible  employments,  these  imputations  have  properly  occasioned  impeach- 
ments, because  it  is  apparent  how  little  the  ordinary  tribunals  are  calculated  to  take 
cognizance  of  such  onenses  or  to  investigate  and  reform  the  general  polity  of  the 
state. 

In  several  cases  English  judges  were  impeached  for  giving  extra- 
judicial opinions  and  misinterpreting  the  law.     (4  HatselT,  76.) 

Such  is  the  undoubted  Parliamentary  law  of  England,  from  which 
our  process  and  practice  of  impeachment  and  the  very  term  itself  are 
derived.  That  it  has  been  adopted  and  followed  here  is  equally 
certain. 

Judge  Curtis,  in  his  History  of  the  Constitution  (pp.  260-261),  says: 

The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute  or 
the  customary  law.  The  object  of  theproceeding  is  to  ascertain  whether  cause  exists 
for  removing  a  public  officer  from  office.  *  *  *  Such  a  cause  may  be  found  in 
the  fact  that  either  in  the  dischai]ge  of  his  office  or  aside  from  its  functions  he  has 
violated  a  law  or  committed  what  is  technically  denominated  a  crime,  but  a  cause  for 
removal  from  office  may  exist  where  no  offense  against  positive  law  is  committed,  as 
where  the  individual  has,  from  immorality,  imbecility,  or  maladministration,  become 
unfit  to  exercise  the  office. 

And  Judge  Story  says,  in  section  799  of  his  work  on  the  Constitution: 

Congress  has  unhesitatingly  adopted  the  conclusion  that  no  previous  statute  is  nec- 
essary to  authorize  an  impeachment  for  any  official  misconauct.  *  *  *  In  the 
few  cases  of  impeachment  which  have  hitherto  been  tried  no  one  of  the  charges  has 
rested  upon  any  statutable  misdemeanor.     (1  Story  on  Con.,  sec.  799.) 

Such  writers  as  Cooley  and  Wharton  and  Bawle  maintain  the  same 
position  and  support  it  not  only  by  reason,  but  by  authority  and 
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precedent.  For  a  very  able  discussion  of  this  subject  I  refer  to  the 
brief  of  Mr.  Lawrence,  adopted  by  the  managers  and  published  among 
the  proceedings  in  the  impeachment  of  Andrew  Johnson  and  also  in  6 
American  Law  Register,  new  series,  page  641. 

Every  impeachment  case  ever  presented  to  the  United  States  Senate 
has  been  founded  upon  articles,  some  or  all  of  which  charged  offenses 
not  indictable;  and  Judge  We^t.  of  Tenness.ee,  as  well  as  Judge  Pick- 
ering, was  convicted  anaremoved  for  offenses  not  subject  to  indictment 
under  either  State  or  Federal  laws. 

We  agree  with  the  respondent's  brief,  the  authorship  of  which  his 
counsel  disavow,  that  the  general  character  of  offenses  impeachable 
may  be  studied  to  advantage  by  a  consideration  of  the  English  prece- 
dent, but  I  can  never  agree  that  in  order  to  convict  an  American  judge 
we  must  first  show  that  some  English  judge  has  been  convicted  of  the 
same  specific  offense. 

No  English  judge  has  been  impeached  for  murder,  or  perjury,  or 
forgery,  or  larceny;  and  yet  they  were  undoubtedly  impeacliable 
offenses  in  England  as  they  are  here  to-day.  They,  or  any  of  them, 
would  certainlj^  constitute  a  breach  of  that  "good  behavior"  during 
which  Federal  judges  hold  their  commissions.  Surely  an  offense  which 
would  have  been  impeachable  without  a  statute  is  none  the  less  so 
because  Congress  has  declared  it  a  misdemeanor.  Taking  money  out 
the  Treasury  on  a  false  certificate  would  have  been  impeachable  in 
England  1)efore  our  Constitution.  It  is  none  the  less  so  nere,  statute 
or  no  statute. 

JURISDICTION  OF  FIRST  SEVEN  ARTICLES. 

Respondent  denies  that  the  offenses  charged  in  the  first  seven  articles 
are  proper  subjects  of  impeachment  on  the  ground,  as  we  understand 
it,  that  they  were  committed  by  him  in  his  private  and  not  in  his 
official  capacity;  or,  in  other  words,  that  the  articles  do  not  charge 
misbehaviors  or  misdemeanors  in  office.  We  labor  under  the  impres- 
sion that  the  respondent  is  "in  office,"  and  that  any  misdemeanor 
committed  by  him,  either  in  his  private  or  official  capacity,  since  he 
accepted  the  President's  commission  was  a  misdemeanor  "in  office." 
He  may  have  been  out  of  his  court  room  and  out  of  his  district,  but  he 
has  never  been  out  of  oflSce. 

The  Constitution  and  his  commission  each  defines  his  term  as  "dur- 
ing good  behavior,"  and  provides  for  his  removal  from  office  for 
"treason,  bribery,  and  other  high  crimes  and  misdemeanors,"  mean- 
ing thereby  misbehavior,  for  misbehavior  is  misdemeanor,  and  misde- 
meanor is  misbehavior.  There  is  no  limitation  to  offenses  actually 
committed  upon  the  bench,  nor  to  those  committed  while  in  the  per- 
formance of  any  judicial  or  official  function,  or  in  any  way  under  color 
of  office. 

The  Century  Dictionary  gives  this  definition: 

During  good  behavior:  As  long  as  one  remains  blameless  in  the  discharge  of  one's 
duties  or  the  conduct  of  one's  life;  as,  an  office  held  during  good  behavior. 

Judge  Curtis,  in  his  History  of  the  Constitution  (p.  260-261),  says: 

The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute  or 
the  customary  law.  The  object  of  the  proceeding  is  to  ascertain  whether  cause 
exists  for  removing  a  public  officer  from  office.  *  *  *  Such  a  cause  may  be  found 
lu  the  fact  that  either  in  the  dischai^ge  of  his  office  or  aside  from  its  functions  he  has 
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violated  a  law  or  committed  what  is  technically  denominated  a  crime,  bat  a  cause 
for  removal  from  office  may  exist  where  no  offense  against  positive  law  is  committed, 
as  where  the  individual  has  from  immorality,  imbecility,  or  maladministration 
become  unfit  to  exercise  the  office. 

Such  is  manifestly  the  intention  of  the  Constitution.  That  instru- 
ment says  "•  during  good  behavior."  It  does  not,  as  some  of  the  State 
constitutions  do,  adathe  words  '4n  office."  It  says  '"high  crimes  and 
misdemeanors,"  but  it  does  not  add  ''  in  office."  In  the  brief  of  respond- 
ent's honorable  counsel,  the  authorship  of  which  they  disavow,  they 
tell  us,  and  it  is  entirely  true,  that  at  one  stage  of  its  formation  the 
provision  read,  "misdemeanors  against  the  State."  But  as  the  words 
^^  against  the  State"  were  stricken  out  they  argue  that  it  must  be  con- 
strued as  if  they  had  been  left  in. 

JUDGE  Humphrey's  case. 

Mr.  President,  there  are  plenty  of  authorities,  both  English  and 
American,  that  in  order  to  be  the  subject  of  impeachment  it  is  not 
necessary  that  an  offense  shall  be  committed  even  under  color  of  office, 
and  just  here  I  take  issue  in  the  most  emphatic  manner  with  the  state- 
ments of  that  48-page  brief  as  to  the  causes  for  which  convictions  have 
been  had  in  impeachment.  It  is  full  of  historical  inaccuracies.  It 
declares,  for  instance,  that  Judge  West  H.  Humphreys,  of  Tennessee, 
was  convicted  only  for  offenses  committed  in  his  judicial  capacity. 

I  say  that  he  was  convicted  upon  each  one  of  the  seven  articles,  onlv 
one  of  which — the  fifth — had  an v  relation  at  all  to  his  duties  as  a  Fed- 
eral judffe.  The  very  first  article  charged  him  with  advocating  seces- 
sion. Where?  Upon  the  bench?  No.  In  the  court  room?  No. 
In  a  written  opinion?  No;  but  in  a  public  speech  in  the  city  of 
Nashville.  Five  other  of  those  counts  were  or  the  same  character. 
How  could  a  judge  commit  that  offense  upon  the  bench?  He  did  not 
speak  as  a  judge,  but  as  a  citizen  at  a  public  meeting. 

Mr.  President,  Andrew  Johnson  came  within  one  vote  of  being 
impeached  upon  the  eleventh  article  in  his  case,  a  portion  of  which  I 
will  read: 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  high 
duties  of  his  office,  and  of  his  oath  of  office,  and  in  disregard  of  the  Constitution  and 
laws  of  the  United  States,  did,  heretofore,  to  wit  on  the  18th  day  of  August,  A.  D.  1866, 
at  the  city  of  Washington  and  the  District  of  Columbia,  by  public  speech,  declare  and 
affirm  in  substance,  that  the  Thirty-ninth  Congress  of  the  Unit^  States  was  not  a 
Congress  of  the  United  States, 

Upon  that  article  the  vote  against  him  was  35  to  19.  A  change  of 
one  vote  would  have  expelled  him  from  the  Presidency. 

Treason,  removal  for  which  is  made  compulsory,  is  specifically 
defined  by  the  Constitution  in  these  words: 

TreaHon  against  the  United  States  shall  consist  onlv  of  levying  war  against  them  or 
a<.lhering  to  their  enemies,  giving  them  aid  and  comiort. 

It  would  hardly  be  possible  for  a  judge,  sitting  upon  the  bench,  or 
in  any  other  way  except  entirely  aside  from  any  nmction  of  his  oiBce, 
to  be  guilty  of  this  onense.  But  suppose  that,  disassociating  himself 
as  far  as  possible  from  his  judicial  position,  he  should  in  his  individual 
capacity  participate  in  **  levying  war  against  them  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort." 

That  would  surely  be  treason,  as  constitutionally  defined,  and  yet, 
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upon  the  argument  of  the  honorable  counsel  for  respondent,  he  could 
not  be  impeached  and  removed  from  office  for  that  offense.  Think  of 
that.  A  traitor  to  his  country,  sitting  securely  upon  the  bench,  secure 
from  removal  by  any  power  on  earth,  for  in  no  way  can  he  be  removed 
except  by  the  Senate,  upon  impeachment  by  the  House  of  Representa- 
tives. A  Federal  judge,  upon  that  reasoning,  might  commit  murder 
upon  the  public  highway,  or  be  convicted  of  housebreaking,  or  forgery, 
or  perjury,  or  in  any  other  way  bring  into  contempt  his  high  office^ 
and  yet  we  are  told  that  if  the  offense  be  not  committed  upon  the 
bench,  nor  in  the  court  room,  nor  in  any  way  relating  to  his  judicial 
duties,  he  can  not  be  impeached  and  removed. 

It  is  hardly  necessary  to  prolong  this  branch  of  the  discussion,  in 
view  of  the  fact  that  thie  question  has  already  been  determined  by  the 
Senate  itself. 

blount's  case. 

In  1797  William  Blount  was  expelled  from  the  Senate  for  attempt- 
ing to  seduce  a  United  States  Indian  interpreter  from  his  duty  and  to 
alienate  the  affections  and  conduct  of  the  Indians  from  the  public 
officers  residing  among  them.  That  was  not  a  statutory  offense,  nor 
committed  in  the  Senate  Chamber,  nor  in  the  exercise  or  omission  of 
any  Senatorial  function,  nor  under  color  of  office;  but  the  Senate, 
nevertheless,  resolved  that  he  "  having  been  guilty  of  a  high  misde- 
meanor entirely  inconsistent  with  his  public  trust  and  duty  as  a  Senator 
be,  and  he  is  hereby,  expelled  from  tne  United  States  Senate." 

That  was  not  upon  an  impeachment  proceeding,  but  the  principle 
involved  was  precisely  the  same;  and  later  it  was  sustained  in  the 
impeachment  case  of  ffudge  Humphreys,  as  I  have  shown. 

THE  ARTICLES  DO  CHARGE  OFFENSES  HAVING   STRICT  RELATION  TO  HIS 

OFFICIAL  OFFICE. 

It  is  difficult  in  any  event  to  see  any  force  in  respondent's  plea  to  the 
jurisdiction.  The  offenses  charged  in  the  first  seven  as  well  as  in  all 
the  other  articles  do  relate  entirely  to  his  judicial  office,  and  not  to  his 
private  conduct.  The  first  article,  for  instance,  charges  that  the 
respondent  "  did  then  and  there,  as  said  judge,  make  *  *  *  a  false 
claim  against  the  Government  of  the  United  States  in  the  sum  of  $230." 
The  eertificat>e  referred  to  is  recited  at  length  in  the  article  found  on 
page  7  of  the  proceedings.     It  reads  that — 

I,  Charles  Swayne,  district  judge  for  the  northern  district  of  Florida,  do  hereby 
certify — 

and  then  sets  forth  that  he  was  directed  to  and  did  hold  court  at  Waco, 
Tex.,  in  1897,  and  *' that  my  reasonable  expenses  for  travel  and  attend- 
ance amounted  to  the  sum  of  $230,  which  sum  is  justly  due  me  for 
such  travel  and  attendance."  It  is  signed  *'Chas.  Swayne,  judge." 
The  answer  to  that  article,  signed  by  the  respondent,  you  will  find 
commencing  on  page  26  of  the  proceedings,  wherein -he  says: 

He  admits  that  on  the  20th  day  of  April,  1897,  at  Waco,  in  the  State  of  Texas,  act- 
ing as  United  States  judge  in  and  for  the  northern  district  of  Florida,  he  made  and 
presented  to  K.  N.  Love,  the  United  States  marshal  in  and  for  the  northern  district 
of  Texas,  the  certificate  in  writing  as  set  forth  in  the  said  first  article,  and  did  then 
and  there  receive  from  the  said  R.  N.  Love,  United  States  marshal  as  aforesaid,  the 
sum  of  1230  in  full  payment  of  the  account  certified  to  as  ^oresaidf 
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Turning  then  to  pa^e  87  of  the  proceedings,  we  find  another  instance 
in  which  he  declares  mat — 

I,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  •£ 
Florida,  do  hereby  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Tyler, 
in  the  eastern  district  of  Texas.  *  *  *  and  that  my  reasonable  ezi)6nses  for  trayel 
and  attendance  amounted  to  tne  sum  of  $310. 

■ 

This  also  is  signed  "Charles  Swayne,  judge."  Just  below  it  is  a 
receipt  for  the  money  signed  "Charles  Swayne,  judge." 

And  turning  back  to  the  thii*ty-first  item  of  the  marshal's  account 
on  the  precedmg  page  we  find  the  entry:  "Chas.  Swayne,  expenses, 
judge,  special  term,  Tyler,  $310."  And  so  all  through  you  will  find 
the  certificates  made  by  and  the  money  paid  to  not  the  individual,  but 
to  the  judge.  He  admits  in  his  answer  that  he  made  the  certificate  and 
received  the  money  "acting  as  United  States  judge." 

It  is  a  well-known  principle  of  law  that  anything  proceeding  from 
the  mouth  or  the  pen  of  a  man  may  be  used  against  him;  and  the 
respondent  having  made  the  express  admission,  as  Lfaave  shown,  that 
he  made  the  certificates  and  received  the  money  "  acting  as  if nited 
States  judge,"  that  would  seem  to  be  the  end  of  the  matter. 

But  had  he  denied  instead  of  admitting  he  could  not  have  changed 
the  situation.     Congress  has  never  made  any  appropriation  for  the 

Payment  of  money  to  him  as  a  private  citizen.  A  trip  to  Waco  or 
^ler  in  any  capacitv  other  than  tnat  of  judg^e  would  not  have  entitled 
hun  to  draw  a  cent  from  the  Treasury  in  reimbursement  of  expenses 
or  for  any  other  purpose. 

The  statute  appropriates  for  payment  "of  reasonable  expenses  for 
travel  and  attendance  of  district  judges  directed  to  hold  court  outside 
of  their  districts,"  and  provides  that  it  shall  be  paid  by  the  marshal 
"on  written  certificates  of  the  judges."  Beimbursement  for  expenses 
can  be  made  only  to  a  jud^e  upon  the  certificate  of  a  judge,  and  the 
payment  is  to  reimburse  him  for  holding  court  as  a  judge.  The  whole 
matter  relates  to,  and  is  inseparately  connected  with,  the  office  of  the 
judge. 

Ime  respondent  can  not  divide  himself  into  two  separate  and  distinct 
legal  entities  so  as  to  be  a  judge  when  holding  court,  certifying  to  his 
expenses  and  drawing  money  from  the  Treasurv,  and  then  resolve 
himself  into  a  private  citizen  eo  instanti  his  good  behavior  is  questioned. 
Everything  he  did  in  this  connection  was  under  color  of  his  office  and 
inseparably  related  thereto. 

ABTICLES  4  AND  5. 

The  fourth  article  charges  that  he,  "while  in  the  exercise  of  his 
office  of  judge  *  *  *  did  unlawfullv  appropriate  to  his  own  use" 
certain  property  belonging  to  a  railroad  company  in  the  possession  of 
a  receiver  appointed  by  him  "judge,  as  aforesaid,  on  the  petition  of 
creditors,"  that  "the  expenses  of  the  trip  were  paid  by  tJie  said 
receiver  *  *  ♦  and  tne  said  Charles  Swayne,  acting  as  judge, 
allowed  the  credit  claimed  by  the  said  receiver  for  and  on  account  of 
the  said  expenditure,"  and  that — and  to  this  I  call  particular  attention — 
"the  said  Charles  Swayne,  judge  as  aforesaid,  used  the  said  property 
without  making  compensation  to  the  owner,  and  under  a  claim  of  right, 
for  the  reason  that  tne  same  was  in  the  hands  of  a  receiver  appointed 
by  him." 

8.  Doc  194,  68-3 38 
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The  fifth  article  is  of  like  import.  The  receiver  was  an  officer  of 
the  court,  appointed  by  the  respondent  and  responsible  to  him  as 
judge.  In  the  capaciW  of  judge  it  became  his  duty  to  pass  upon  the 
receiver's  accounts.  The  charge  is  that  he  made  use  of  the  property 
under  a  claim  of  right,  on  the  ground  that  the  same  was  in  the  custody 
of  the  court,  acting  through  tne  agencv  of  the  receiver  who  was  his 
appointee.  All  this  relates  strictly  to  his  behavior  in  office  as  judge. 
Ijiese  charges  can  not  be  disassociated  from  his  official  position,  and 
this  Senate  certainly  has  jurisdiction  to  determine  whether  or  not  they 
have  been  proved. 

ABTIGLES  6  AND  7. 

The  sixth  and  seventh  articles  relate  only  to  the  matter  of  residence 
under  an  act  of  Congress  which  specifically  requires  that — 

Every  judge  shall  reside  in  the  district  for  which  he  is  api)ointed,  and  for  offend- 
ing against  this  proyision  shall  be  deemed  guilty  of  a  hi^  misdeineanor. 

This  is  directed  not  to  private  citizens,  but  to  all  who  are  judges. 
It  is  difficult  to  see  how  the  judge  of  the  northern  district  of  Florida 
could  reside  in  his  district  unless  the  respondent  were  individually 
there  also;  nor  how  the  respondent  could  in  his  individual  capacitv 
reside  at  Gu3'encourt,  Del.,  without  taking  the  judge  with  him.  It 
the  Senate  shall  find  that  these  articles  have  been  sustained  and  that 
the  judge,  whose  duty  it  is  to  faithfulh  administer  and  enforce  the 
laws,  has  himself  openly,  notoriously,  continuously,  and  persistently 
violated  an  act  of  Congress,  passed  for  the  express  purpose  of  regulat- 
ing, in  the  matter  of  residence,  his  conduct  as  a  judjge,  it  is  absurd  to 
contend  that  such  violation  of  law  was  not  the  opposite  of  good  behav- 
ior, or  that  it  was  not  what  Congress  has  solemnly  declared  it  to  be,  a 
high  misdemeanor.  I  therefore  conclude  this  branch  of  the  argument, 
submitting  with  entire  confidence  the  two  propositions: 

First,  that  any  civil  officer  of  the  United  States  may  be  impeached 
and  removed  for  hi^h  crimes  and  misdemeanors  either  m  the  perform- 
ance or  entirely  aside  from  the  functions  of  his  office;  and,  second, 
that  the  first  seven,  as  well  as  the  remaining  articles,  charge  respond- 
ent with  notable  misbehavior,  gross  violations  of  law,  and  abuses  of 
power — high  crimes  and  misdemeanors  in  matters  relating  strictly  to 
nis  judicial  office,  and  in  which  it  would  have  been  beyond  his  power 
to  offend  had  he  not  been  a  judge. 

LAW  OOVEBNING  EXPENSES  OF  JUDQES. 

The  first  three  articles  charge  that  in  at  least  that  many  instances 
the  respondent  obtained  money  from  the  Treasury  upon  lalse  state- 
ments of  his  expenses.  The  act  of  1896,  found  in  29  Statutes  at  I^arge, 
at  page  451,  provides  for  the  payment— 

Of  reaaonable  expenses  for  travel  and  attendance  of  district  jndgee  directed  to  hold 
court  outside  of  their  districts,  not  to  exceed  |10  per  day  each,  to  be  paid  on  writ- 
ten certificates  of  the  judges,  and  such  payment  shall  be  allowed  the  mamhal  in  the 
settlement  of  his  accounts  with  the  United  States,  *  *  *  and  a  compensation  for 
jury  commissioners,  $5  per  day,  not  exceeding  three  days  for  any  one  term  of  court 

Upon  the  respondent's  theory  a  jury  commissioner  attending  court 
only  one  day  would  be  entitled  to  $16. 

The  offense  charged  in  the  first  article  occurred  very  shortly  after 
the  passage  of  this  act.    The  respondent  says  in  his  answer  that  it 
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became  his  duty  to  construe  the  act,  and  that  he  reached  the  conclusion 
and  judgment  that  it  entitled  him  to  be  paid  ^^at  the  rate  of  $10  per 
day  as  a  liquidated  sum."  He  does  not  claim  that  he  consulted  or 
knew  the  construction  or  opinion  or  practice  of  any  other  judge  or 
any  other  court.  He  declai'es  that  he  himself  placed  that  construction 
upon  the  act. 

His  actions  show,  as  I  shall  presently  demonstrate,  that  as  a  matter 
of  fact  he  did  reach  a  very  different  conclusion  and  proceeded  upon  a 
very  different  theory.  But  for  the  present  let  us  consider  him  as  sit- 
ting in  the  privacy  of  his  own  room  for  the  construction  of  this  stat- 
ute. He  had  before  him  the  case  of  Swayne  v.  The  United  States 
Treasury.  He  himself  was  plaintiff,  counsel  for  plaintiff,  and  judge. 
The  Treasury  was  not  represented.  Now,  the  language  or  that 
statute — ''reasonable  expenses  for  travel  and  attendance  ♦  ♦  ♦ 
not  to  exceed  $10  per  day" — is  plain,  simple,  and  entirely  free  from 
ambiguity.  A  learned  judge,  desiring  to  act  impartially,  would  at 
once  recall  the  great  principle  declared  by  Chief  Justice  Marshall, 
speaking  for  the  Supreme  Court  in  the  case  of  United  States -w.  Fisher, 
found  in  2  Cranch,  at  page  358,  that  '^  where  the  intention  is  plain 
nothing  is  left  to  construction." 

If  he  wanted  earlier  authoritv  he  would  have  found  it  in  the  lan- 
guage of  Lord  Tenterden,  in  the  case  of  The  King  v.  Inhabitants  of 
Great  Bentley  (10  Barn.  &  Cres.,  620),  that— 

We  think  it  mach  the  safer  course  to  adhere  to  the  words  of  the  statute  construed 
in  their  ordinary  import  than  to  enter  into  inquiry  as  to  the  supposed  intention  of 
the  persons  who  framed  it. 

If  he  wanted  later  rulings  he  would  have  found  them  cited  by  the 
hundred  by  Sedgwick,  Endlich,  Sutherland,  and  every  other  writer  on 
statutory  construction. 

If  the  learned  respondent  was  not,  as  every  judge  ought  to  be,  familiar 
with  that  principle  and  with  those  authorities,  he  might  at  least  have 
recalled  the  equally  applicable  principle  laid  down  by  Sutherland,  and 
supported  by  abundant  citation  of  authorities  that — 

Acts  relating  to  the  fees  and  compensation  of  public  officers  are  strictly  construed, 
and  such  officers  are  only  entitled  to  what  is  clearly  given  by  law. 

Had  there  been  any  room  for  construction  at  all  in  so  plain  a  pro- 
vision of  law  he  ought  to  have  considered  the  very  well-known  and 
invariable  rule  of  construction  that  every  word  and  phrase  in  a  statute 
must  be  given  effect  if  possible.  In  reaching  the  construction  that  it 
authorized  him  to  receive  $10  per  day  as  a  liquidated  sum  when  in  fact 
he  had  only  expended  $3,  what  effect  did  he  ^ve  to  the  phrase  ^^not 
to  exceed?"    He  must  have  eliminated  that  entirely. 

As  he  says  in  his  answer  that  he  was  at  the  time  familiar  with  the 
act  of  1881,  which  is  printed  in  the  Compiled  Statutes  immediately  in 
connection  with  section  687  of  the  Revised  Statutes,  relating  to  the 
expenses  of  judges  sitting  in  the  southern  district  of  New  York,  and 
the  terms  of  which  are  practically  those  of  the  act  of  1896,  which  he 
says  he  was  construing,  he  must  have  been  familiar  with  that  provision 
also.  Had  he  cared  to  know  the  ruling  of  the  Treasury  Department 
upon  the  subject  he  could  readily  have  found  it,  as  I  have  done,  in  the 
second  volume  of  the  Comptroller's  Decisions,  at  page  286,  from  which 
I  read  as  follows: 

The  act  of  March  5,  1872  (17  Stat.,  36),  provided  that  whenever  "a  district  judge 
from  another  district  shall  hold  a  district  or  circuit  court  in  the  southern  district  of 
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New  York,  hia  ezi>6ii868,  not  exceeding  $10  per  day,  certified  by  him,  ehall  be  paid 
by  the  marshal  of  said  district,  as  a  part  of  the  expenses  of  the  court,  and  be  allowed 
in  his  accounts." 

By  this  act  a  district  judge  holding  court  in  the  southern  district  of  New  York  was 
put  upon  a  different  footii^  from  district  judges  holding  court  elsewhere,  and  pay- 
ment was  authorized  to  such  judees,  not  of  a  per  diem  ot  $10,  but  of  their  exj^nses 
not  exceeding  $10  per  day,  and  wnich  expenses  should  be  evidenced  by  the  certificate 
of  the  judge. 

He  would  have  found  from  a  careful  reading  of  that  published  decision 
that  the  Department  placed  precisely  the  same  construction  upon  a 
similar  provision  in  the  act  of  1891  providing  for  the  expenses  of  judges 
sitting  in  the  circuit  court  of  appeals,  holding  that  it  did  not  fix  a 
liqui(mted  sum,  but  merely  provided  tor  the  ^^reimbursement"  of 

!'udges  for  their  reasonable  expenses,  naming  $10  as  the  maximum. 
Chen,  too,  had  he  cared  to  know,  he  might  have  found  in  the  still  later 
opinion  by  Comptroller  Tracewell,  in  volume  4  of  the  published  reports, 
at  page  432,  the  ruling  thus  stated  in  the  syllabus: 

A  special  a^nt  of  rural  free  delivery,  authorized  bv  his  appointment  to  be  paid  "at 
the  rate  of  |5  per  day  and  his  expenses,  limited  to  |4  per  day,"  is  not  entitled  to  a 
per  diem  of  |4  per  day  in  lieu  of  expenses,  but  only  to  reimbursement  for  expenses 
actually  and  necessarily  incurred  in  the  performance  of  his  duty,  not  to  exceed  H 
per  day. 

The  present  Comptroller,  Mr.  Tracewell,  in  disallowing  a  claim  for 
thirty-one  days,  at  $4  per  day,  amounting  to  {124,  used,  as  reported 
on  page  436,  the  language  which  I  will  ask  the  Secretary  to  read. 

The  Presiding  Ofticer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

But  I  do  not  understand  from  the  language  of  his  appointment;  as  set  out  in  the 
letter  of  the  Postmaster-General  designating  him  to  this  agency  that  the  |4  per  day 
therein  mentioned  was  used  in  the  same  sense  of  compensation  in  the  way  of  pay  or 
salary  or  in  lieu  of  expenses  as  an  additional  salary,  but  was  used  in  its  ordinary 
sense  of  reimbursing  Mr.  Bach  up  to  the  amount  of  |4  per  da^  for  money  paid  out 
by  him  on  account  of  his  personal  expenses  while  engaged  m  the  service  of  the 
Government 

Mr.  Manager  Olmsted.  The  case  bearing  most  nearly  upon  the 
subject  is  Penwell  v.  Board  of  County  Commissioners,  reported  in 
59  !racific  Reporter,  at  page  167.  The  statute  before  the  court  in 
that  case  provided  that — 

The  maximum  annual  compensation  allowed  to  any  deputy  or  any  assistant  is  as 
follows:  *  *  *  under  sheriff,  not  to  exceed  11,800;  each  deputy  sheriff,  not  to 
exceed  $1,200;    *    *    »    chief  deputy  county  attorney,  $1,800. 

There  was  some  room  for  construction  there,  as  the  words  ^'  not  to 
exceed  "  did  not  immediately  precede  the  words  '*  chief  deputy  county 
attorney."    He  denied  the  right  of  the  commissioners  to  fix  nis  com> 

Sensation  at  any  less  amount  than  {1,800,  but  the  court  unanimously 
etermined  that  the  limitation  was  intended  to  apply  to  all  ti^e  officers 
named  in  the  statute,  and  said: 

In  our  opinion,  therefore,  there  was  no  evident  intention  on  the  part  of  the  legis- 
lature, by  the  omission  therein  referred  to,  to  fix  the  compensation  of  the  deputy 
county  attorney  at  a  certain  sum,  or  to  take  away  the  right  to  put  it  at  a  sum  less 
than  the  maximum  named. 

The  court  held  that  the  maximum  named  in  the  statute,  following 
the  words  *'not  to  exceed,"  was  not  to  be  treated  as  a  liquidated  sum. 
Had  the  respondent  found  it  necessary  to  refer  to  the  history  of  the 
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times  for  the  construction  of  the  perfectly  unambignoos  act  of  1896, 
which  admitted  of  no  construction,  he  would  have  found  in  the  consid- 
eration of  the  acts  of  1881  and  1891  and  the  decision  of  the  Comptroller 
of  the  Treasury,  already  referred  to,  the  reason  for  the  act  of  1896 
and  the  limitation  therein  contained.  Prior  to  that  time  district 
judges  were  permitted  to  be  reimbursed  for  their  actual  expen^es, 
whether  reasonable  or  unreasonable. 

They  were  frequently  made  to  run  above  {10  per  day,  and  in  one 
case,  we  are  told,  exceeded  140.  but  they  were  required  to  be  itemized 
and  supported  by  vouchers.  On  the  other  hand,  circuit  court  judges 
and  district  judges  when  sitting  in  the  circuit  court  of  appeals  were 
limited  to  reimbursement  for  their  actual  expenses  to  an  amount  not 
exceeding  JlO  per  day.  They  were  not  required,  however,  to  itemize 
their  expenses  nor  support  their  bills  by  vouchers;  but  the  marshal 
was  required  to  reimburse  each  judge  upon  his  own  certificate  of 
expenses  without  itemization  or  supporting  vouchers.  Thus,  a  district 
juage  holding  a  district  court  outside  of  his  own  district  was  gov- 
erned by  one  provision  and  by  another  and  different  one  if  sitting  in 
the  circuit  court  of  appeals. 

It  was  to  provide  uniformity  among  the  judges  and  at  the  same  time 
to  protect  the  Government  against  unreasonable  expenses  that  the  act 
of  1896  was  passed  fixing  $10  as  a  maximum  and  permitting  the  judge 
to  be  reimbursed  upon  his  own  certificate  of  expenses,  provided  they 
did  not  exceed  the  maximum  named  in  the  law.  There  can  not  by  any 
process  of  reasoning  or  known  rule  of  construction  be  evolved  from 
the  language  of  the  act  of  1896  an  intention  to  enable  a  judge  whose 
expenses  were  less  than  $10  to  collect  the  excess  and  put  it  in  his  own 
pocket.  No  such  intention  lurks  in  that  act  nor  in  any  other  act  that 
Congress  ever  passed  upon  this  subject.  The  manifest  intention  was 
to  limit,  not  to  increase^  the  amount  to  be  paid  by  the  Government. 

Take  the  provision  with  regard  to  jury  commissioners,  found  in  the 
same  statute  and  in  the  same  paragraph,  that  thev  be  paid  ^'$5  a 
day,  not  exceeding  three  days  lor  any  one  term  of  court"  Would 
anybody  hold  that  a  jury  commissioner  in  attendance  but  one  da}' 
would  be  entitled  to  the  liquidated  sum  of  $15?  Surely  not.  How, 
then,  are  you  going  to  give  effect  to  the  phrase  "not  exceeding"  in 
one  part  of  the  paragraph  and  ignore  tne  words  "not  to  exceed" 
found  in  the  same  paragraph?  No  intelligent  judge  nor  head  of  a 
Department  ever  has  or  ever  will  put  his  name  to  an  opinion  holding 
that  the  act  of  1896,  or  any  other  act  upon  the  subject,  authorizes  a 
judge  to  receive  $10  per  day  as  a  liquidated  sum  for  reasonable  expenses 
which  were  actually  very  much  less. 

CONGRESSIONAL  DEBATES. 

Respondent  in  his  answer  refers  to  the  construction  of  the  act  appear- 
ing "from  the  proceedings  and  debates  in  Congress,"  apparently  for- 
getful of  the  decision  of  the  Supreme  Court  in  the  case  of  u  nited 
States  V.  Freight  Association  (166  U.  S.,  290),  where,  as  stated  in  para- 
graph 5  of  the  syllabus,  it  was  held  that: 

IX:bate8  in  Congress  are  not  appropriate  sources  of  information  from  which  to  dis- 
corer  the  meaning  of  the  language  of  a  statute  passed  by  that  body. 
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Mr.  Justice  Peckham,  who  delivered  the  opinion  of  the  court,  said 
(p.  318): 

All  that  can  be  determined  from  the  debates  and  rsporlB  is  tliat  various  membens 
had  varioos  views,  and  we  are  left  to  determine  the  meaning  of  this  act,  as  we  deter- 
mine the  meaning  of  other  acts,  from  the  language  used  therein. 

There  is,  too,  a  general  acquiescence  in  tne  doctrine  that  debates  in  Congreaa 
are  not  appropriate  sources  of  information  from  which  to  discover  the  meaning  of 
the  language  of  a  statute  passed  bv  that  body.  (United  States  r.  Union  Pacific  B. 
R.  Ck>.,  91  U.  S.,  72;  Aldndge  v.  Williams,  3  How.,  9,  Taney,  Chief  Justice;  Mitchell 
V.  Great  Works  MUling  and  Manufacturing  Co.,  2  Story,  d48;  Queen  v.  Hertford  Col- 
lese.  3  Q.  B.  D.,  693.) 

Tne  reason  is  that  it  is  impossible  to  determine  with  certainty  what  oonstmction 
was  put  upon  an  act  b^  the  members  of  a  l^slative  body  that  passed  it  by  resorting 
to  the  speeches  of  individual  members  thereof.  Those  who  did  not  speak  may  ncS 
have  agreed  with  those  who  did,  and  those  who  spoke  might  differ  from  each  otber» 
the  result  being  that  the  only  proper  way  to  construe  a  le^nslative  act  is  from  the 
langusj^  used  in  the  act,  and,  upon  occasion,  by  a  resort  to  tne  history  of  the  times 
when  it  passed. 

The  language  and  decision  of  Chief  Justice  Taney,  thus  cited  and 
approved,  was  that — 

In  expounding  this  law  the  judgment  of  the  court  can  not  in  any  degree,  be 
influenced  by  the  construction  placed  upon  it  by  individual  members  of  Congress  in 
the  debate  which  took  place  upon  its  passage,  nor  by  the  reasons  or  motives  assigned 
by  them  for  supnorting  or  opposing  amendments  tiiat  were  offered.  The  law  as  it 
passed  is  the  will  of  the  majority  of  both  Houses,  and  the  only  mode  in  which  that 
will  is  spoken  is  in  the  act  itself;  and  we  must  gather  their  intention  from  the  lan- 
guage there  used,  comparing  it,  when  any  ambiguity  exists,  with  the  laws  upon  the 
same  subject  and  looking,  if  necessary,  to  the  public  history  of  the  times  in  which  it 
was  passed. 

If,  however,  the  learned  respondent,  disregarding  these  hi^h  authori- 
ties, did  refer  to  the  CongressiODal  debates,  he  found  that  in  me  passage 
of  the  act  of  1896  through  the  House  there  was  not  a  single  word  said 
concerning  that  paragraph.  He  would  find  in  the  Congressional  Record 
of  April  24, 1896,  tmit  there  were  in  the  Senate  some  gentlemen  who 
did  not  agree  with  his  construction.  He  would  find,  for  instance,  the 
following: 

Mr.  Allbn.  *  *  *  This  bill  provides  ''that  no  such  person  shall  be  emj^ved 
during  vacation;  of  reasonable  expenses  for  travel  and  attendance  of  district  judges 
directed  to  hold  court  outside  of  their  districts,  not  to  exceed  |10  per  day  each,  to  be 
paid  on  written  certificates  of  the  judges.'' 

There  is  a  maximum  fixed.  There  may  be  days  when  |10  would  be  required  to 
cover  the  expenses  of  the  judge,  and  it  would  l>e  perfectly  proper  for  him  to  draw 
that  sum  ana  certify  to  it;  but  I  submit  that  it  is  improper  and  in  violation  of  the 
spirit^  if  not  of  the  language,  of  the  statute  that  the  judge,  siniplv  because  he  has  the 
power  to  certify,  will  be  enabled  to  take  from  the  Treasury  of  tne  United  States  $10 
tor  every  day  to  cover  his  expenses  when  his  actual  expenses  do  not  exceed  four  or 
five  dollars  a  day. 

It  may  be  a  small  item;  probably  it  is  a  small  item;  but  it  is  not  small  in  so  far  as 
it  develops  a  disposition  upon  the  part  of  high  judicial  ofiScers  of  the  country  to  vio- 
late the  spirit  of  a  law  which  they  themselves  are  engaged  in  enforcing  against  crimi- 
nals and  other  violators  of  the  law. 

Mr.  CeANni/EB.  Will  the  Senator  from  Nebraska  allow  me  to  interrupt  him? 

Mr.  Allbn:  Certainly. 

Mr.  Ohandlbb.  The  provision  is  that  the  judge  shall  be  paid  his  reasonable 
expenses  for  travel  and  attendance,  not  to  exceed  $10  a  day.  The  judge  of  a  United 
States  court  has  to  certify  that  that  is  an  expense;  that  that  is  what  he  has  paid  out. 
Does  the  Senator  mean  to  say  that  there  is  a  judge  anywhere  in  the  United  States 
holding  court  in  that  way  who,  if  his  expenses  were  $7  or  $S  or  $6  a  day,  would 
certify  that  they  were  $10  in  order  to  get  tne  additional  money? 
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Then  if  he  had  read  a  little  further  upon  the  same  page  he  would  have 
found  this  observation  from  the  senior  Senator  from  Iowa: 

Mr.  Allison.  The  Senator  from  Nebraska  will  observe  that  the  only  object  of  this 
provision  is  to  place  the  district  judges  upon  an  equality  with  circuit  judges  as  respects 
their  expenses. 

Mr.  Allbn.  Yes,  sir;  I  observe  that  they  are  put  upon  an  equality.  What  I  am 
contending  for,  and  what  I  hope  the  honorable  Senator  from  Iowa  will  remedy,  is 
that  these  men  shall  not  be  permitted  to  violate  the  law  themiselves. 

Mr.  Allison.  Does  the  Senator  believe  that  any  district  judge  or  circuit  judge  is 
likely  to  violate  the  law  by  making  a  false  certificate?  The  Senator  must  remember 
that  this  includes  all  traveling  expenses  as  well  as  expenses  while  at  the  place  of 
holding  court. 

Mr.  Allen.  I  hope  the  Senator  from  Iowa  will  not  put  me  in  the  attitude  of  mak- 
ing the  charge  that  all  Federal  judges  violate  the  law,  for  I  do  not  make  it. 

Mr.  Aluson.  I  certainly  would  not  put  the  Senator  in  any  such  attitude. 

Mr.  Allbn.  I  say  some  of  them  do,  according  to  my  information.  A  judge  is  a 
human  being.  He  is  no  more  of  a  man  after  he  becomes  a  judge  than  he  was  at  the 
time  he  became  a  judge.  If  he  had  frailties  at  that  time,  he  carries  them  to  the  bench 
with  him. 

The  proposed  statute  fixed  the  maximum  in  these  words: 

*' Of  reasonable  expenses  for  travel  and  attendance  of  district  judges  directed  to 
hold  court  outside  of  their  districts,  not  to  exceed  $10  per  day  each,  to  be  paid  on 
written  certificates  of  the  judges." 

That  carries  the  implication,  which  is  as  clear  as  language  can  make  it,  that  he 
shall  not  receive  1 10  a  day  unless  his  actual  expenses  amount  to  |10  a  day. 

Mr.  Gray.  His  reasonable  expenses. 

Mr.  Allbn.  His  reasonable  expenses.  Reasonable  expenses  include  hotel  bill  and 
railroad  fare.  I  do  not  suppose  it  includes  the  purchase  of  a  new  suit  of  clothes  or 
a  box  of  cigars,  but  the  reasonable,  ordinary  expenses  of  travel,  including  hotel  bills. 

He  has  put  in  evidence  some  disjointed  expressions  of  members  who 
either  did  not  have  the  statute  before  them  or,  speaking  in  haste 
sometimes  said  ^^  ten  dollars"  without  adding  every  time  that  that  was 
the  maximum — without  always  stopping  to  use  the  rather  awkward 
phrase  "  not  to  exceed  |10."  This  occurred  chiefly  in  1898,  two  years 
after  the  passage  of  the  act  of  1896.  We  did  not  think  these  debates 
admissible,  but  the  Senate  having,  by  a  majority  of  one,  admitted 
them^  we  have  put  in  the  balance. 

If  in  the  attempted  construction  or  rather  perversion  of  a  statutory 

Erovision,  so  perfectly  plain  that  no  room  for  construction  was  possi- 
le,  he  had  turned  to  tne  Congressional  Record  of  January  27,  1908, 
he  would  have  found  that  the  act  passed  in  that  year,  increasing  the 
salaries  of  United  States  judges,  contained,  as  it  passed  the  Senate  and 
was  reported  favorably  by  the  Judiciary  Committee  of  the  House,  an 
express  provision — 

that  after  the  ptassage  of  this  act  no  payment  shall  be  made  to  any  of  the  judges 
mentioned  in  this  act  for  expenses. 

And  he  would  also  find  that  after  the  said  provision  has  been  read 
the  following  occurred: 

Mr.  Olmsted.  Mr.  Speaker,  I  move  to  strike  out  the  paragraph  just  read.  *  *  » 
No  judge  would  feel  like  going  out  of  his  own  district  to  hold  court  at  his  own 
expense.  The  law  does  not  give  him  extra  pay  for  that  extra  service,  but  he  ought 
to  be  reimbursed  for  his  actual  and  reasonable  expenses. 

The  salaries  i>aid  are  not  large  enough  to  warrant  Federal  judges  in  going  out  of 
their  own  districts  at  their  own  expende.  *  »  *  My  amendment,  however,  does 
not  deal  with  salaries,  but  with  expenses,  and  I  hope  that  it  may  be  adopted. 

The  Spbaker.  The  question  is  on  the  motion  of  the  gentleman  from  Pennsylvania. 

The  question  was  taken;  and  on  a  division  (demanded  by  Mr.  Smith,  of  Kentucky) 
there  were— ayes  SO,  noes  69. 

So  the  motion  was  agreed  to. 
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There  was  not  another  word  of  discussion,  but  upon  my  statement 
to  the  House  that  the  existing  law  provided  only  for  tne  actual  expenses 
of  the  judges,  the  paragraph  prohibiting  the  payment  was  smcken 
from  the  bill  by  the  narrow  majority  of  11.  It  is  to  that  amendment 
that  the  Federal  judges  are  to-day  permitted  to  be  reimbursed  for 
their  *' reasonable  expenses,  not  to  exceed  JIG  per  day." 

Had  it  been  supposed  that,  by  any  possible  construction,  a  judge 
might  be  permitted  to  receive  flO  where  he  had  actually  expended  - 
only  $2  or  $3,  my  amendment  would  not  have  received  ten  votes  in  the 
House,  and  the  judges  to-day  would  be  compelled  to  pay  their  own 
expenses.  There  was  no  other  debate  on  tnat  occasion,  and  there 
never  has  been  any  since  in  either  branch  of  Congress. 

If,  after  resorting  to  all  these  aids  to  determine  the  meaning  of  a 
perfectly  plain  and  simple  provision,  the  learned  respondent  had  still 
been  in  doubt,  he  should  have  given  heed  to  that  great  divine  com- 
mandment, ^^Thou  shalt  not  wrest  judgment,"  rather  than  the  Shake- 
spearian injunction,  '^Put  money  in  thy  purse." 

KOT  A  OASE  WHERE  A  WRONGFUL  DECISION  BIAT  BE  EXCUSED. 

But  it  is  argued  that  for  a  mistake  in  judgment  or  in  the  construc- 
tion of  a  law  a  judge  may  not  be  held  responsible.  Doubtless  there  is 
much  force  in  the  argument  as  applied  to  controversies  between  other 
parties  coming  before  him  for  adjudication.  This  is  a  different  propo- 
sition. It  was  a  case  in  which  the  judge  was  directly  interested.  Had 
there  been  any  doubt  about  the  law  he  ought  to  have  recused  himself. 

He  did  not  write  any  opinion,  or  make  any  ruling,  or  enter  any 

1'udgment  from  which  an  appeal  could  be  taken.  As  a  matter  of  fact, 
le  must  have  had,  both  before  and  after  consideration,  precisely  the 
same  view  of  the  words  ^^  reasonable  expenses  not  to  exceed  $10  per 
day"  that  any  other  intelligent  person  would  have  after  a  single  read- 
ing. He  knew  that  it  did  not  ^ive  him  a  liquidated  sum  and  he  did 
not  proceed  upon  that  theoiy.  On  the  other  hand,  his  effort  was  to  so 
avail  himself  of  the  privilege  given  him  by  the  statute,  of  certifying 
to  his  own  expenses,  nis  own  certificate  to  be  taken  upon  honor  ana 
the  amount  paid  by  the  marshal,  if  not  exceeding  the  limit  of  $10  per 
day.  The  offense  charged  in  tne  articles  of  impeachment  is  not  the 
misconstruction  of  the  act,  but  the  making  of  a  false  certificate  as  to 
the  amount  of  his  expenses. 

Mr.  Fairbanks.  Mr.  President,  I  should  like  to  ask,  through  the 
Presiding  Oficer,  how  much  time  the  honorable  manager  will  require 
to  conclude  his  argument  this  evening? 

Mr.  Manager  OSiMSTED.  Perhaps  thirty-five  minutes. 

Mr.  Fairbanks.  I  ask  unanimous  consent  that  the  order  limiting 
to-day's  session  to  10  o'clock  this  evening  be  modified,  so  that  the 
learned  manager  may  conclude  his  remarks. 

The  Presiding  Officer.  The  Senator  from  Indiana  asks  unanimous 
consent^  that  the  present  session  of  the  Senate  sitting  in  the  impeach- 
ment trial  may  continue  until  half  past  10.  Is  there  objection  t  The 
Chair  hears  none« 
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Mr.  Manager  Olmsted.  Respoadent  did  not  rely  nor  proceed  upon 
any  such  construction.  Had  he  done  so  he  woula  have  presented  a 
bill  for  a  certain  number  of  days  at  $10  per  day  and  made  no  certifi- 
cute  whatever  as  to  what  his  expenses  had  been.  He  never  presented 
a  bill  in  that  way  in  his  life.  He  knew  that  if  he  did  it  would  be 
treated  just  as  Comptroller  Tracewell  treated  the  rural  free-delivery 
man  to  whom  I  have  referred.  He  knew  that  if  he  simply  certified 
the  number  of  days  and  nothing  more  his  bill  would  not  be  paid.  He 
knew  that  if  he  failed  to  certify  also  to  the  amount  of  his  eroenses  he 
would  never  be  paid  a  cent  Ue  knew  also  that  under  the  law  what- 
ever amount  he  certified  as  having  been  his  expenses  would  be  paid, 
Erovided  they  did  not  exceed  the  fixed  maximum.  He  knew  that  if 
e  certified,  no  voucher  would  be  required.    He  was  upon  his  honor. 

He  had,  of  course,  to  set  forth  the  number  of  da^s  so  that  the  mar- 
shal and,  after  him,  the  Comptroller  could  determine  whether  or  not 
the  expenses  certified  b^  him  did  exceed  the  legal  maximum.  What 
then  did  he  do  H  Send  m  a  bill  for  so  many  days  at  $10  per  day  f  Not 
at  all.  Look  at  page  87  of  the  report  of  these  proceeaings  and  you 
will  find  a  specimen  of  his  certificates.  You  will  note  that  it  is  really 
in  two  branches.  He  first  sets  forth  that  he  held  court  twenty-four 
days  at  Tyler,  and  that  including  the  journey  to  and  from  that  place 
the  time  was  thirty-one  days.  He  did  not  stop  there.  He  knew  very 
well  that  such  a  certificate  would  not  comply  with  the  law  nor  enable 
him  to  draw  a  cent  from  the  Treasury,  so  he  adds  to  his  certificate 
this:  ^^And  that  my  reasonable  expenses  for  travel  and  attendance 
amounted  to  the  sum  of  $310." 

As  the  amount  thus  certified  did  not  exceed  the  maximum,  and  the 
law  required  the  judge's  certificate  to  be  taken  as  verity,  no  room  was 
left  for  construction  by  either  the  marshal  or  the  Treasury  Depart- 
ment, but  respondent  received  his  money  upon  his  own  certificate. 
The  statute  commanded  the  marshal  to  pay  upon  the  judge's  certificate 
if  within  the  maximum.  The  other  certificates  which  are  in  evidence 
are  in  the  same  form. 

Each  of  the  first  three  articles  charges  the  ofifense,  indictable  under 
section  5438,  of  making  a  false  claim  against  the  Government  and 
obtaining  thereon  money  not  justly  due.  and  can  it  be  truthfully  and 
justly  said  these  ofifenses  are  not  proved i 

In  the  first  article,  printed  on  page  7,  he  had  certified  that  '^my 
reasonable  expenses  for  travel  and  attendance  were  $230."  He  was  at 
Waco  seventeen  days  and  paid  Mrs.  Downes  for  boai-d  and  lodging  at 
the  rate  of  $1.50  a  day,  or,  say,  $25.50.  If  in  going  to  Waco  he  took 
a  Pullman  car  the  whole  way,  we  will  allow  him  a  whole  section,  the 
price  of  which  would  be  $12  each  wajr,  or  $24  for  the  round  trip, 

The  journey  usually  takes  twenty-eight  to  thirty  hours.  Allowing 
for  meals,  tips  to  porters,  eto.,  the  liberal  allowance  of  $20,  and  we 
have  a  total  of  $69.50.  The  usual  railroad  fare  is  $22.65,  but  he  did 
not  pav  it;  he  rode  free,  at  least  as  far  as  New  Orleans,  and  presuma- 
ably  all  the  way.  To  be  liberal  and  fair  and  cover  any  possible  extras, 
give  him  credit  for  full  fare,  say  $45.30  (although  he  did  not  pay  it), 
and  we  have  a  grand  total  of  $114.80,  wmch  undoubtedly  exceeds  his 
actual  expenses. 
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The  second  article  relates  to  a  term  of  coart  at  Tyler,  Tex.,  in 
December,  1900.  His  hotel  bill,  including  board,  lodging,  laundry, 
and  drugs,  was  precisely  {58.85.  Add  again  the  price  of  an  entire 
Pullman  section  both  ways,  $24,  and  again  allow  $20  for  meals,  and  to 
be  more  than  fair  include  the  .transportation,  which  he  did  not  pay, 
$18.90  each  way,  or  $37.80,  and  we  have  $130.15,  a  sum  beyond  wnich 
his  expenses  did  not  extend.  He  certified  that  they  were  $310,  and 
upon  his  certificate  was  paid  the  money. 

The  third  article  covers  a  still  more  conspicuous  instance.  At  a 
term  of  court  at  Tyler  in  1903  his  board  and  lodging  for  thirty-five 
days,  at  $1.25  per  day,  amounted  to  $43.75.  Allow  him  again  for  the 
Pullman  section,  $24,  meals  en  route  $20,  and  $37.60  for  me  railroad 
fare,  which  he  did  not  pay,  and  we  reach  $125.35.  He  certified  that 
his  expenses  were  $410,  and  upon  that  certificate  drew  the  money  from 
the  Treasury. 

As  an  additional  act  of  liberality  to  himself  it  may  be  noted  that 
while  he  might  readily  have  gone  from  Pensacola  to  either  Waco  or 
Tyler  and  back  again  in  less  uian  three  days,  he  allowed  himself  on 
one  occasion  seven  and  on  each  of  the  others  six  days  for  the  trip. 
We  have  made  allowance  for  meals  for  that  many  days.  If  he  stayed 
over  ni^ht  anywhere  he  did  not  use  the  Pullman  sleeper,  for  which  we 
have  allowed  $24. 

We  have,  of  course,  been  proving  a  negative,  which  is  always  diffi- 
cult; but  we  have  endeavored  to  be  extromely  fair  and  liberal  and 
allow  the  utmost  that  he  could  have  incurred  as  reasonable  expenses 
on  these  trips.  We  have  certainly  shown  enou$rh  to  put  the  burden 
of  proof  upon  him  to  show,  as  we  verily  believe  lie  can  not  show,  that 
he  did  expend  greater  amounts  than  I  have  indicated. 

In  these  three  cases  alone  he  certified  and  drew  from  the  Treasury, 
as  expenses,  between  $500  and  $600  more  than  he  had  expended.  He 
was  making  similar  excursions  out  of  his  district  every  year.  We 
have  attempted  to  prove  his  expenses  in  three  instances  only,  but 
undoubtedly  Ids  other  trips  have  had  the  same  result  of  putting  money 
in  his  pocket. 

DEFENSE  THAT  ^^  THESE  ABE  OTHEBS"  NOT  PBOYED. 

The  respondent,  in  his  answer,  sets  up  the  improper  and  cowardly 
defense  that  others  have  been  guilty  of  tne  same  offense.  Not  that  he 
knew  of  or  was  influenced  by  that  fact  at  the  time  that  he  made  col- 
lections, but  that  he  is  now  informed  and  verily  believes,  and  that  the 
records  of  the  Treasury  Department  will  show,  that  certain  other 
judges  have  done  the  same  thing. 

m^en  the  averments  of  his  answer  are  not  directly  to  the  effect  that 
BJx^  other  jud^  falsely  certified  to  the  amount  of  his  expenses  or 
claimed  from  me  Government  more  than  he  had  actually  expended, 
and  there  is  not  a  particle  of  evidence  to  that  effect  concenung  any 
judge  in  the  United  States.  In  his  answer  he  has  with  the  utmost 
impropriety,  for  the  manifest  purpose  of  influencing  the  court  in 
advance  of  and  without  introducing  testimony,  included  Exhibits  A, 
B,  and  C,  commencing  on  page  11  of  the  printed  proceedings. 

You  have  decided  that  this  is  a  criminal  proceeding  in  a  court 
Suppose  a  private  citizen,  charged  in  his  court  with  the  commission  of 
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a  high  crime  or  misdemeanor,  should  in  his  own  plea  attempt  to  intro- 
duce evidence  not  under  the  seal  of  any  department,  not  under  oath, 
not  in  any  event  admissible,  and  which  he  never  afterwards  tried  to 
prove — suppose  that  private  citizen  had  caused  that  matter  to  get 
before  the  jury  in  an  improper  manner,  what  would  this  respondent 
have  done  to  him? 

How  shall  the  judge  himself,  when  accused,  be  justified  in  such 
imnroper  conduct  in  presenting  to  the  Senate,  sitting  as  both  judge 
ana  jury — to  determine  the  facts  as  well  as  the  law — matter  intended 
to  have  the  effect  of  evidence,  accompanied  bv  the  insinuation,  if  not 
the  direct  charge,  that  it  involves  the  honoraole  judges  named  in  the 
said  exhibits  in  the  offense  of  falsely  certifying,  as  we  nave  proved  that 
he  himself  did.  I  say  that  it  is  a  cowardly  dragging  in  the  mire  of 
honorable  names,  and  does  not  tend  to  show  the  fitness  of  the  respond- 
ent to  hold  judicial  office. 

Respondent's  honorable  counsel  offered  in  evidence  tables  covering 
all  the  nine  circuits,  showing  the  ^'amounts  paid"  to  all  judges  in 
reimbursement  of  expenses,  accompanied  by  the  insinuation  of  counsel 
that  there  was  sometning  wrong  about  them.  But  the  tables  did  not 
show  and  respondent  dia  not  even  offer  to  prove  that  any  single  judge 
in  the  whole  United  States,  other  than  himself,  had  certified  to  more 
expenses  than  he  had  actually  incurred;  for  that  and  other  good  and 
sufficient  reasons  the  tables  were,  upon  our  objection,  excluded,  as  hav- 
ing no  bearing  on  this  case  whatever.  But  the  exhibits  improperl)^ 
attached  to  respondent's  answer  are  in  the  record  of  this  case,  and  it 
is  proper  for  me  to  refer  to  them. 

EVIDENOB  AS  TO  OTHER  JUDGES  FALLS  8HOBT. 

But  the  exhibits  commencing  on  page  29,  even  if  regarded  as  evi- 
dence, prove  nothing.  They  show  simply  the  number  of  days  involved 
and  the  total  amount  paid  each  judge,  which  in  several  cases  is  equal 
to  {10  for  each  day  of  holding  coart;  but  it  contains  no  information 
whatever  as  to  the  amounts  wnich  the  judges  actually  did  expend  nor 
as  to  the  amounts  they  certified  as  having  oeen  expended. 

In  the  cases  where  the  charges  amounted  to  as  much  as  $10  per  day 
courts  were  held  in  large  cities,  most  of  them  in  New  Orleans,  where, 
as  I  know,  from  recent  experience,  $10  a  day  can  reasonablv  be 
expended,  and  in  Chicago  ana  San  Francisco,  in  any  one  of  which,  as 
everybody  knows,  a  juage  could  very  reasonably  expend  more  than 
$10  per  day.  If  they  spent  more,  they  could,  under  tne  law,  be  reim- 
bursed only  to  the  extent  of  $10.  Consequently  the  amounts  actually 
paid  them  would  be  $10. 

There  is  not  the  slightest  evidence  in  this  case  nor  anywhere  to  be 
found  tiiat  any  judge  who  had  not  expended  more  than  $2  or  $3  was 
paid  $10,  nor  is  there  any  evidence  in  this  case,  and  it  is  not  the  fact, 
that  any  judge  anywhere  in  the  United  States  ever  rendered  a  bill 
simply  setting  forth  the  number  of  days  at  the  rate  of  $10  per  day. 
Had  he  rested  at  that  he  never  would  have  been  paid  anything  under 
the  Treasury  rulings  I  have  already  cited. 

This  respondent  has  utterly  failed  to  show,  and  I  do  not  believe  that 
he  can  show,  tluit  any  other  judge  ever  falsely  certified  the  amount  of 
his  expenses  and  collected  from  the  Grovemment  an  amount  in  excess 
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thereof.  I  know  that  no  Federal  jud^e  in  Pennsylvania  ever  did  such 
a  thing  nor  placed  any  such  absurd  construction  on  the  law.^  His 
tables,  if  they  show  anything,  show  that  the  judges  in  the  particular 
oases  cited  expended  more  than  $10,  but  were  cut  down  to  the  maxi- 
mum prescribed  by  law. 

Where  they  went  into  the  smaller  towns  his  own  tables,  improperly 
introduced  for  effect  as  evidence,  showed  that  where  expenses  were 
less  they  neither  certified,  charged,  nor  were  paid  as  much  as  $10  per 
day.  Table  A  shows  that  the  respondent,  for  holding  court  for  forty- 
one  days  at  Tyler,  Tex.,  received  I^IO,  while  the  very  next  item  shows 
that  an  honorable  judge  holding  court  for  three  days  at  Paris,  Tex., 
was  paid  not  $30,  but^20,  which  included  his  railroad  fare.  In  the 
last  item  a  judge  for  holding  court  seven  days  at  Fort  Worth,  Tex., 
was  paid  for  his  expenses  only  $35.  Even  in  the  larger  cities  when 
court  was  held  for  a  considerable  number  of  days  successively,  the 
amounts  paid  for  expenses  were  frequently  less  than  $10. 

Thus  the  third  item  in  Exhibit  C  (p.  12)  shows  that  for  seventeen 
days'  court  at  Tacoma  the  judge,  instead  of  receiving  $170,  charged 
and  received  $124.  In  another  instance  for  eleven  days  in  the  same 
city,  $77.76.  And  even  in  San  Francisco,  where  the  court  lasted  sixty- 
two  days,  the  amount  paid  was  not  $620,  but  only  $434.  The  inference 
to  be  drawn  from  these  very  tables  is  that  where  amounts  paid  were 
equal  to  $10  per  day  the  actual  expenses  were  more  than  that,  but 

Eayment  was  1  united  to  the  statutorv  maximum.  Not  a  single  inste.nce 
as  been  shown  where  any  judge  has  ever  construed  the  law  as  this 
respondent  says  that  he  did,  or  ever  collected  or  received  as  expenses 
a  greater  sum  than  he  actually  expended. 

But  if  it  is  wrong  to  make  a  false  certificate  and  recover  from  the 
United  States  Treasury  as  expenses  sums  of  money  in  excess  of  the 
amount  actually  expended,  what  justification  is  it  to  show  that  the 
respondent  now  learns  that  somebody  else  has  done  the  same  thing[t 
Suppose  that  in  his  court  a  clerk  had  been  arraigned  for  tapping  his 
employei^'s  till,  would  this  respondent  have  charged  the  jury  that  it 
was  an  ample  defense  to  show  that  since  the  commission  of  the  offense 
the  clerk  had  learned  that  others  were  helping  themselves  whenever 
they  got  a  chance? 

A  MASSACHUSETTS  FREOEDENT. 

This  very  defense  was  set  up  and  overruled  nearly  one  hundred 
years  ago  in  the  impeachment  of  Judge  Prescott  in  Massachusetts,  an 
exceedingly  notable  case,  always  relict  upon  as  a  valuable  precedent, 
partly  because  of  the  splendid  learning  and  ability  of  tne  world- 
renowned  lawyers  who  participated  upon  either  side.  Judge  Prescott 
was  a  probate  jud^e,  entitled  m  certain  cases  on  the  ministerial  side 
of  his  office  to  receive  fees.  It  was  claimed  there,  as  here,  that  he  had 
not  willfully  violated  the  law  and  that  the  amounts  charged  by  him 
were  in  harmony  with  the  usage  of  other  judges  in  other  counties 
throughout  the  Commonwealth. 

For  the  purpose  of  rebutting  the  charge  of  willful  misconduct,  as 
well  as  upon  tne  point  of  construction  of  law,  his  counsel,  Mr.  Hoar, 
submittea  in  writing  an  offer,  or,  rather,  two  offers,  to  show  that 
what  he  had  charged  was  in  accordance  witn  the  usage  in  other  courts 
throughout  the  Stsite.    The  competence  of  this  evidence  was  valiantly 
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and  with  splendid  oratory  contended  for  by  Mr.  Hoar  and  by  no  less 
a  lawyer  tnan  Daniel  Webster,  but  their  arguments  were  completely 
overthrown  by  Mr.  Shaw,  one  of  the  managers — that  same  Mr.  Shaw 
who  afterwards  became  chief  justice  of  the  supreme  court  of  Massa- 
chusetts and  achieved  a  position  in  the  history  of  the  jurisprudence  of 
this  country  considered  oj  many  to  be  second  only  to  that  of  ^  Chief 
Justice  Marshall.  After  elaborate  argument  the  offer  was  rejected, 
and  Judge  Presoott  was  convicted  and  removed  from  office. 

SMAIiLNESS  OF  AMOX7NT. 

It  is  urged  here  that  the  amounts  involved  in  these  three  charges  are 
small;  that  the  excess  certified  and  collected  amounted  to  but  a  few 
hundred  dollars.  In  Jud^e  Prescott's  case  he  was  convicted  upon  one 
article  in  support  of  which  the  evidence  showed  that  be  had  collected 
$5.58,  whereas  he  had  been  entitled  onlv  to  $8.60,  an  excess  of  $1.98; 
upon  the  other  article  in  which  the  total  amount  involved  was  less  than 
$40.  It  was  not  charged  nor  proved  what  excess  fees  he  had  collected 
in  an^  other  case. 

It  18  not  charged  and  proved  here,  and  nobody  knows  what  amounts 
this  respondent  may  have  falsely  certified  and  collected  in  other  cases. 
It  is  not  a  question  of  amount.  It  is  a  question  of  violation  of  the 
statute  and  of  the  condition  that  he  shall  hold  office  only  ^^  during  good 
behavior.''  Was  it  good  behavior  or  was  it  a  misdemeanor  for  him, 
acting  as  judge,  to  falsely  certify  as  judge,  and  receive  as  judge,  for 
his  expenses  m  holding  court  as  judge,  an  amount  in  excess  of  tnesaid 
expenses?  To  that  inquiry  we  confidently  submit  there  can  be  but 
one  answer  and  that  not  favorable  to  the  respondent. 

OTHEB  CHABOES. 

Nine  other  articles  of  impeachment,  are  involved.  Other  honorable 
managers  will  discuss  them  more  at  length.  In  order  that  we  may  not 
travel  over  the  same  ground  I  shall  refer  to  them  but  briefly. 

The  acceptance  from  the  receiver  and  use  under  a  claim  of  right  of 
property  or  a  bankrupt  railroad  company — the  receiver  appointed  by 
nimself ,  being  his  own  arm  or  the  arm  of  his  own  couit,  for  the  pro- 
tection of  that  property  for  the  benefit  of  creditors  and  stockholders — 
was  that,  although  involving  in  dollars  and  cents  a  comparatively  small 
amount,  good  benavior  or  was  it  not! 

NONBESIDENOE. 

Was  it  good  behavior  or  was  it  a  misdemeanor  to  violate,  as  the 
evidence  in  this  case  conclusively  shows  that  he  notoriously  and  per- 
sistently did,  the  plain,  unmistakable,  emphatic  command  of  an  act  of 
Congress  that  he  shall,  while  district  judge,  reside  in  the  district  for 
which  he  was  appointed,  and  declaring  it  to  be  a  misdemeanor  for  him 
to  do  otherwise? 

In  1873  proceeding  were  commenced  in  the  House  of  Representa- 
tives looking  to  the  impeachment  of  Judge  Busteed,  a  Federal  judge 
in  Alabama,  upon  a  similar  charge.  The  investigating  committee 
reported  that  he  had  in  that  State  only  ^^a  carpet,  a  music  box,  and  a 
double-barreled  gun." 
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Upon  that  showing  Judge  Busteed  had  the  grace  to  resign,  and  the 
proceedings  were  stopped.  This  respondent  had  for  many  years  not 
even  a  carpet  in  his  aistrict,  but  hastening  away  the  very  evening  of 
or  morning  after  each  ten  days'  or  two  weeks'session  of  court,  didnot 
leave  behind  him,  as  one  of  the  witnesses  has  testified,  so  much  as  his 
bag  of  that  material.  He  has  not  voted  for  fourteen  years,  and  never 
in  the  district  where  the  law  commands  him  to  reside. 

ILLEGAL  SENTENCES  FOR  OONTEMFT. 

And  what  shall  you  say  of  his  unlawful,  willful,  and  malicious  viola- 
tions of  an  act  of  Congress  and  of  all  the  rules  of  fair  and  honorable 
judicial  conduct  in  the  commitment  to  jail  of  honorable  attorneys  and 
prominent  business  men  substantially  for  no  offense  whatever,  but  in 
gratification  of  his  own  revengeful  feelings? 

He  sentenced  two  attorneys  to  fine  and  unprisonment  and  two  years' 
disbarment  for  no  offense  committed,  and  certainly  none  proved  before 
him,  partly  because  they  had  commenced  a  suit  against  him  in  a  State 
court,  but  more  because  of  his  offense  at  an  article  published  in  a  news- 
paper with  which  they  had  nothing  whatever  to  do,  and  so  stated.  In 
the  face  of  their  denials  he  sentenced  the  two  attorneys  to  both  fine 
and  imprisonment  and  to  disbarment  for  two  years.  The  disbarment, 
after  a  moment's  thought,  he  determined  was  beyond  his  authority  in 
that  proceeding  and  withdrew  that  part  of  the  sentence,  showing  that 
before  sentencmg  them  he  did  not  bestow  the  slightest  attention  to  his 
lawful  authority  in  the  premises. 

Upon  habeas  corpus  proceedings  to  the  circuit  court  of  appeals 
Judge  Pardee  caused  the  respondent  to  take  another  thought  and 
learn  that  in  no  event  had  he  the  right  to  both  fine  and  imprison. 
Already  they  had  served  a  part  of  their  time  in  jail  with  common  crimi- 
nals. One  of  them  afterwards  paid  his  fine  to  escape  the  remainder  of 
jail  service,  so  that  he  suffered  .both  fine  and  imprisonment,  in  direct 
violation  of  law.  The  other,  feeling  that  he  had  committed  no  offense, 
declining  to  submit  voluntanljr  to  any  portion  of  the  sentence,  refused 
to  pay  the  fine  and  manfully  in  his  enfeebled  condition  endured  the 
terrors  of  a  pi*ison  cell,  from  which  he  was  too  ill  to  be  moved  when 
the  ten  days  had  expired. 

The  evidence  shows  that  the  respondent  did  not  even  look  at  the  act 
of  Congress  fixing  his  power  in  the  matter  until  after  he  had  been 
reversed  by  the  circuit  court  of  appeals. 

What  shall  you  say  of  his  abusive  and  improper  language  and 
angry,  unjudicial  manner  when  he  denounced  as  "crooked  "  and '*  igno- 
rant'' two  honorable  practitioners,  whose  conduct  in  bringing  a  suit 
against  him  he  declared  was  ^^a  stench  in  the  nostrils  of  the  people?" 

What  shall  you  say  of  his  treatment  of  that  grand,  heroic  char 
acter,  6en.  Simeon  Belden,  who  during  the  sad  and  bloody  days  of 
civil  strife  wore  manacles  for  services  to  Union  soldiers  in  a  seceded 
State,  and  who  has  at  all  times  and  in  all  places  had  the  courage  to 
publicly  avow  his  adherence  to  the  partv  in  whose  principles  he 
oelieved,  even  though  there  were  times  when  such  avowal  involved 
sacrifice  as  well  as  courage! 

That  old  man,  with  three  score  and  ten  years  of  honorable  life  and 
nearly  fifty  years  of  professional  career  behind  him,  in  the  whole 
course  of  wmch  he  haa  never  occasion  to  apologize  to  man  or  woman 
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for  ungentlemanly  or  unprofessional  conduct,  was  too  manly  and  too 
brave  to  apologise  to  this  respondent  for  offenses  he  had  not  commit- 
ted, and  with  one  of  which — the  newspaper  article — he  had  not  even 
been  formally  charged. 
And  so,  with  one  side  of  his  face  distorted  and  one  eve  closed  by 

Earalysis,  sick  and  sufferin^^  he  was  blackguarded  from  tne  bench  and 
nrried  away  to  a  prison  cell  even  before  i^  commitment  could  be  made 
out.    And  the  O'Neal  case  is  even  worse. 

I  shall  not  stop  to  refer  to  those  other  charges.  They  will  be  fully 
covered  by  others  who  will  follow  me. 

We  have  no  feeling  against  this  respondent.  Most  of  us  never  saw 
him  until  he  appeared  at  this  bar.  We  should  be  glad  if  we  could 
believe  that  the  evidence  in  this  case  shows  him  worthy  to  wear  the 
breastplate  of  judgment  upon  his  heart;  but  feeling  as  we  do.  viewing 
the  case  as  we  do,  we  ask  you,  in  the  name  of  all  the  people  of  the 
United  States,  in  whose  behalf  we  appear  and  who  are  paying  more 
attention  to  this  case  than  many  may  imagine,  .to  render  such  judg- 
ment that  those  who  hereafter  may  observe  the  course  of  judicial  con- 
duct in  the  northern  district  of  Florida  or  study  these  proceedings  and 
consider  the  precedent  you  are  about  to  establish  may  never  have 
occasion  to  exclaim  in  the  sad  and  pathetic  lang'ua^e  of  Isaiah,  the 
prophet,  that  ^^  judgment  is  turned  away  backward  and  justice  standeth 
afar  oflf.'' 

Mr.  Faibbanks.  Mr.  President,  I  move  that  the  Senate  sitting  in 
the  trial  of  the  impeachment  adjourn  to  meet  at  12  o'clock  to-morrow. 

The  Presiding  Officer.  The  Senator  from  Indiana  moves  that  the 
Senate  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne  now 
adjourn  to  meet  at  12  o'clock  to-morrow. 

The  motion  was  agreed  to;  and  (at  10  o'clock  and  16  minutes  p.  m.) 
the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned  until 
to-morrow,  February  24,  at  12  o'clock  m. 

The  managers  on  the  part  of  the  House  and  the  counsel  for  the 
respondent  retired  from  the  Chamber. 


In  the  Senate,  Fimiary  S4^  1906. 

The  President  pro  tempore.  The  hour  of  12  o'clock  having  arrived, 
to  which  the  Senate  sitting  as  a  court  of  impeachment  adjourned,  the 
Senator  from  Connecticut  [Mr.  Piatt]  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  sitting  in  the  trial  of  the  impeachment  of  Charles  Swayne,  United 
States  judge  in  and  for  the  northern  district  of  Florida.  The  Ser- 
geant-at*  Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  of  Kepresentatives  appeared, 
and  were  conducted  to  tne  seats  assigned  them. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  ascertain 
whether  the  respondent  and  bis  counsel  are  in  attendance. 
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Judge  Charles  Swayne,  accomoanied  by  Mr.  Higgins  and  Mr. 
Thurston,  his  counsel,  entered  tne  Chamber  and  took  the  seats 
assigned  them. 

The  Presiding  Offioeb.  The  Journal  of  the  proceedings  of  the  last 
trial  day  will  be  read. 

The  Secretary  proceeded  to  read  the  Journal  of  the  Senate  sitting 
for  the  trial  of  impeachment  of  Charles  Swayne,  Thui'sday,  Febru- 
ary 28. 

Mr.  Back>n.  Mr.  President,  in  the  interest  of  saving  time,  unless 
there  be  objection  on  the  part  of  some  Senator,  I  would  suggest  the 
omission  of  the  further  reading  of  the  Journal. 

Mr.  MgCreart.  The  Journal  has  been  read  every  morning  during 
this  trial,  and  I  hope  we  will  not  now  depart  from  that  rule. 

Mr.  Aluson.  It  is  impossible  to  hear  the  colloquy. 

The  Presiding  Officer.  The  Senator  from  Georgia  [Mr.  Bacon] 
suggested  the  omission  of  the  reading  of  the  rest  of  the  Journal,  but 
the  Senator  from  Kentucky  [Mr.  M(£!reary]  thinks  that  the  Journal 
ought  to  be  read  in  full.  The  Secretary  will  resume  the  reading  of 
the  Journal. 

The  Secretary  resumed  and  concluded  the  reading  of  the  Journal  of 
the  Senate  sitting  for  the  trial  of  impeachment  of  Charles  Swayne, 
Thursday,  February  28. 

The  Presiding  Officer.  The  Presiding  Officer  noticed  as  the  Jour- 
nal was  being  read  that  it  was  not  complete  as  to  a  ruling  with  reference 
to  the  introduction  of  evidence;  and  the  journal  clerk  will  be  required 
to  correct  it  to  make  it  conform  to  the  facts,  if  there  be  no  objection. 

Mr.  Nelson.  Mr.  President,  I  desire  to  call  attention  to  the  omission 
of  one  motion.  After  the  Sergeant^at- Arms  had  been  directed  to  send 
for  the  absentees,  the  Senator  from  New  Hampshire  [Mr.  Gallin^r] 
moved  that  further  proceedings  under  the  call  be  dispensed  with. 
That  motion  is  omitted  in  the  Journal.  It  ought  to  be  mserted,  fol- 
lowing the  motion  I  made,  to  which  reference  is  made,  in  order  to 
make  the  Journal  complete. 

The  Presiding  Officer.  If  that  motion  is  not  already  in  the  Journal, 
the  Journal  will  be  corrected.  Are  the  managers  ready  to  proceed 
with  the  argument? 

Mr.  Manager  Perkins.  Mr.  President,  I  shall  speak  on  one  question 
only  of  the  articles  of  impeachment  against  Charles  Swayne^  and  that 
is  the  question  of  residence.  And  first,  Mr.  President,  I  wish  to  saj 
a  word,  and  but  a  few  words,  in  reference  to  the  claim  made  that  this 
article  doe«  not  present  an  impeachable  offense.  It  is  alleged  in  the 
answer  of  the  respondent  that  the  sixth  and  seventh  articles  do  not 
state  an  impeachable  offense.  My  associate,  Mr.  Olmsted,  last  night, 
perhaps  with  sufficient  fullness,  discussed  the  question  of  impeachable 
offenses,  but  I  will  add  a  word  in  reference  to  the  article  wnich  it  is 
my  duty  to  discuss. 

The  argument  made  in  behalf  of  the  respondent  is  this:  That  a 
judge,  under  the  precedents  of  the  English  courts,  can  not  be  im- 
peached for  any  act  except  one  done  in  the  course  of  his  duty  as  a 
judge;  and  that  the  sixth  and  seventh  articles  do  not  charge  an  omis- 
sion of  duty  as  a  judge,  but  an  omission  of  duty  as  an  individual. 

Mr.  President,  this  can  best  be  answered  by  an  illustration  of  what 
is  the  logical  and  necessary  result  of  the  argument  on  the  other  side, 
that  a  judge  of  the  United  States  court  can  not  be  impeached  by  the 
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Senate  of  the  United  States  unless  for  some  strictly  judicial  act.  Let 
us  suppose  that  a  judge  commits  a  crime;  that  he  forges  a  note;  that 
he  embezzles  money.  He  is  indicted  and  tried  and  convicted  in  the 
State  courts  of  these  crimes  and  sentenced  to  bear  the  punishment. 
Then  it  is  sought  to  remove  him  from  office  bv  impeachment.  The 
judge  having  committed  these  crimes  is  impeached.  He  employs  my 
learned  friends  on  the  other  side,  and  they  •  claim  before  the  {Senate 
then,  as  they  claim  now,  that  the  Senate  nas  no  power  lo  impeach  a 
judge  except  for  acts  done  as  a  judge. 

'iney  say,  and  say  justly,  that  when  this  judge  forged  a  note,  or 
embezzled  money,  he  was  not  acting  as  a  judge,  but  as  an  individual. 
And  if  the  argument  be  just,  we  have  this  extraordinary  conclusion: 
A  jud^e  can*  not  be  removed  except  by  impeachment.  The  judge,  for 
the  crime  committed  in  his  private  capacity,  is  serving  his  term  in 
State's  prison.  As  he  marches  to  perform  hard  labor,  he  will  once  a 
month  receive  the  consolation  of  opening  the  envelope  containing  the 
check  which  will  be  monthly  sent  to  him  to  pay  him  his  salary  as  a 
judge  of  the  United  States  court.  Such  a  result  shows  the  absurdity 
of  the  position. 

The  English  cases  are  cited,  but  in  England,  apart  from  the  remedy 
by  impeachment,  a  judge  can  be  removed  for  any  cause  deemed  suffi- 
cient by  a  bill  of  attainder.  That  is  unknown  in  this  country.  Bills 
of  attainder  were  not  put  in  our  Constitution,  and  the  remedy  by 
impeachment  by  the  Senate  is  the  sole  remedy  by  which  a  judge  can 
be  removed. 

But  a  word  more.  What  offense  is  Judge  Swayne  charged  with  ? 
It  is  that  he  did  not  reside  within  his  district.  The  law  could  not  say 
that  Judge  Swayne  as  an  individual  should  reside  in  the  northern  dis- 
trict of  Florida  or  anywhere  else,  but  the  law  says  that  when  he  is  a 
judge  he,  because  he  is  a  judge,  shall  reside  within  his  district;  and 
when  he  failed  so  to  do  he  omitted  a  judicial  requirement  made  of  him 
just  as  much  as  if  he  had  sold  justice  or  made  unrighteous  decisions. 

I  shall  say  no  more  on  that  point,  but  come  at  once  to  what  is  the 
important,  the  great  Question  m  this  case — not  whether  the  offense  is 
impeachable,  but  whetner  the  offense  was  committed.  It  has  already 
been  suggested  that  a  judge  of  the  United  States  courts  is  the  one 
officer  in  the  land  who  holds  his  office  by  a  life  tenure.  He  can  not  be 
removed  by  the  people.  He  can  not  be  removed  by  the  President. 
Nothing  but  the  act  of  God  or  the  vote  of  the  Senate  can  remove  a 
man  who  holds  the  office  of  United  States  judge.  His  dignity  is  great; 
his  responsibility  is  correspondingly  great.  The  people  who  complain, 
the  people  who  lack  confidence  in  their  judges,  can  look  to  the  Senate, 
and  can  look  here  alone,  for  relief.  If  they  can  not  get  it  here  they 
can  not  get  it  anywhere. 

I  think  it  is  the  experience  of  every  member  of  this  body  who  is  a 
lawyer,  and  perhaps  of  many  who  are  not  lawyers,  that  the  tendency 
of  a  community  is  to  bear  patiently  with  and  unusually  to  reward  with 
approval  its  judges.  There  is  no  tendency  to  harsh  criticism  of  a 
jud^e  as  there  often  is  of  a  man  in  political  life.  The  tendency  of  the 
bar  is  to  stand  by  the  court,  to  overlook  minor  defects  and  minor  fail- 
ings, to  support  the  judiciary.  The  tendency  of  the  entire  community 
is  to  look  up  with  a  respect  that  sometimes  is  excessive  to  a  man  who 
holds  the  position  of  judge. 

It  is  therefore  worthy  of  consideration  that  there  comes  before  this 
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body,  not  a  prosecution  started  by  some  individual,  not  a  prosecution 

§  rowing  out  of  personal  grievances,  but  that  the  people  of  a  sovereign 
tate,  the  people  of  the  State  of  Florida,  by,  I  believe,  a  unanimous 
vote  of  their  legislature  have  come  before  this  body  and  say  that  they 
regard  Charles  Swayne  as  an  unfit  man  to  hold  the  office  of  judge,  and 
ask  that  he  be  removed. 

Now,  why,  under  the  count  which  I  have  to  consider,  should  he  be 
removed  ?  In  this  surely  every  member  of  the  Senate  will  agree  with 
me:  A  judge  is  a  man  whose  duty  it  is  to  enforce  the  law.  He  has 
the  power,  and  it  is  his  duty  to  punish  those  who  offend  against  the 
law.  Cei'tainly  the  man  upon  whom  is  thrown  the  great  responsibility 
of  enforcing  the  law  should  himself  be  the  first,  the  most  vigilant,  the 
most  earnest,  the  most  careful  and  conscientious  to  obey  the  law.  The 
criminal  who  is  accused  of  having  offended  the  law  of  the  land  should 
not  have  his  case  passed  upon  by  a  judge  who  himself  neglects  to  obey 
the  law  of  the  land. 

The  statute  in  this  case  is  very  simple  and  very  plain.  The  man 
that  runs  may  read.  It  needed  no  one  learned  in  tL  law  to  under- 
stand  what  is  the  requirement  put  upon  a  judge  of  a  district  court  of 
the  United  States.  In  a  statute  passed  by  the  Congress  of  the  United 
States  it  is  said: 

Every  district  judge  flhall  reside  in  the  district  to  which  he  is  appointed,  and  for 
offending  against  this  provision  shall  be  guilty  of  a  high  misdemeanor. 

It  needs  no  argument  to  show  that  this  offense  is  impeachable. 
Congress  by  its  express  act  has  said  that  the  judge  who  does  not  com- 
ply with  this  requirement  shall  be  guilty  of  a  high  misdemeanor. 

Now,  the  reason  for  that  statute  is  perfectly  plain,  and  it  has  been 
declared  by  the  courts.  It  is  that  a  judge  may  be  in  his  district,  so 
that  litigants  may  conveniently,  easily,  economically  have  recourse  to 
the  court  at  any  time  to  secure  the  orders  or  the  relief  which  it  is  a 
judge's  duty  to  grant. 

Without  occupying  the  time  of  the  Senate  by  any  long  legal  discus- 
sion, I  wish  to  read  just  a  word,  which  will  emphasize  the  point  I  make 
in  reference  to  what  is  meant  by  this  statute.  The  rule  is  familiar  that 
in  construing  a  statute  courts  consider  the  object  of  the  statute. 

In  a  case  in  Colorado,  where  a  similar  statute  was  passed  upon  in 
reference  to  a  judge,  the  court  said — and  in  reading  a  sentence  from 
the  opinion  I  can  say  much  more  than  I  eould  in  ten  minutes  of  my 
own  argument: 

The  provision  that  a  judge  shall  reside  within  his  district  manifestly  wa^  not 
intended  for  his  convenience — 

Mark  that  I 

was  not  intended  for  his  convenience,  but  for  the  benefit  of  the  people  whose  servant 
he  is.  The  object  of  the  statute  was  to  compel  the  officer  to  maintain  his  residence 
where  litigants  might  expeditiously,  with  as  little  expense  as  possible,  have  access  to 
him  for  the  transaction  of  official  business;  and  the  word  "residence"  here  means 
an  actual  as  distinguished  from  a  constructive  residence 

There  are  abundant  other  cases  laying  down  the  same  rule,  with 
which  I  shall  not  weary  the  Senate.  The  word  "  residence"  is  defined 
in  the  dictionary.  To  take  a  residence  a  man  shall. go  to  a  place  and 
take  up  his  abode  there.  That  is  what  is  required;  that  Judge 
Swayne — and  you  will  see  afterwards  whether  the  law  was  complied 
with — should  go  to  Florida  and  take  up  his  abode  there.     A  resiaent, 
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it  is  said,  is  one  who  comes  to  a  place  with  intent  to  reside  there.  I 
shall  say  something  about  Judge  Swayne's  intention.  But  the  law 
says  he  shall  not  only  come  to  a  place  with  intent  to  reside,  but  in  con- 
sequence of  the  intent  shall  actually  reside  there.  That  is  the  law; 
that  the  judge  shall  be  actually  in  his  district;  that  if  he  has  any  intent 
to  reside  there  that  intent  shall  be  carried  into  effect,  so  that  an  actual 
residence  shall  be  taken. 

What  are  the  facts?  The  Senate  of  the  United  States  must  say 
either  that  Judge  Swayne  was  or  Judge  Swayne  was  not,  from  1894 
until  the  fall  of  1900,  a  resident,  within  the  meaning  of  this  law,  of  the 
northern  district  of  Florida.  If  he  was  a  resident,  if  the  Senate  shall 
say  as  matter  of  fact  that  Judge  Swayne  from  1894  to  1901  was  a 
resident  of  the  northern  district  of  Florida,  then,  of  course,  our  case 
goes  for  nothing  on  this  branch.  If,  on  the  other  hand,  it  shall  say 
as  matter  of  fact  that  he  was  not  a  resident,  then  the  law  steps  in 
and  says  that  if  he  was  not  a  resident  during  those  years  he  was  guilty 
of  a  high  misdemeanor  by  the  express  wording  of  the  statute. 

Mr.  president.  I  submit  that  if  this  was  a  case  to  be  tried  before  a 
judge  and  jury  tnere  would  not  be  enough  evidence  of  Judge  Swayne's 
actual  residence  within  the  northern  district  of  Florida  to  go  to  the 
jury. 

What  did  he  do?  Residence  is  a  thing  easily  to  be  understood,  and 
the  evidence  in  this  case  is  uncontradicted.  We  have  here  the  record. 
Witness  after  witness  testified  that  Judge  Swayne  came  from  1894  to 
1900  within  his  district  only  when  he  held  court.  He  came  there  the 
night  before;  he  left  there  the  day  after.  He  was  within  his  district 
onl}'^  when  he  held  his  court.  How  long  did  he  hold  his  court?  We 
have  here  the  official  record.  The  witnesses  testified  three  or  four 
weeks,  or  six  weeks,  or  eight  weeks,  but  I  have  here  the  official  record. 
In  1895,  for  instance,  Judge  Swayne  held  court  in  his  district  in  all 
thirty-eight  days,  eight  days  in  Tallahassee  and  thirty  days  in  Pensa- 
cola;  in  1896,  thirty -one  days;  in  1897,  only  twenty -one  days;  in  1898, 
twenty-five  days.  If  that  makes  a  residence,  any  drummer  who  goes 
to  a  town  and  stays  there  twenty  or  thirty  days  until  he  has  finished 
selling  his  goods  is  a  resident  and  can  claim  the  privileges  of  a  resident. 

Judge  Swayne  did  not  have  his  family  there.  He  did  not  have  his 
effects  there.  He  did  not  have  his  property  there.  His  only  property 
was  the  trunk  which,  instead  of  tne  carpet  bag,  the  witness  said  he 
brought  with  him.  He  brought  it  in  and  took  it  out.  Mr.  President, 
I  can  not  imagine  how  there  can  be  any  claim  that  that  could  consti- 
tute the  actual  residence  which  is  required  under  the  law. 

Let  us  look  for  a  moment  at  the  answer.  The  answer  of  the  respond- 
ent says  that  shortly  after  1894  he  became  a  resident  of  his  distt-ict. 
But  no  time  is  stated.  No  time  is  stated  because  no  time  could  be 
stated.  There  is  not  one  line  of  evidence  in  this  volume  by  which 
anyone  up  to  1900  can  point  his  finger  on  the  time  and  say  Judge 
Swayne  then  became  a  resident  of  the  northern  district  of  Florida. 

But  let  us  go  a  little  further.  The  admissions  of  Judge  Swayne 
were  excluded  when  they  were  offered  in  court.  We  have  not  the 
benefit  of  his  evidence  in  this  case,  though  we  sought  to  have  it;  but 
we  have  one  or  two  facts  proved  outside  to  which  1  ask  the  very  care- 
ful attention  of  the  Senate.  Judge  Swayne  says,  ^'I  regarded  myself 
as  a  resident  of  Pensacola  in  1S94."  We  called  witness  after  witness 
who  said  they  did  not  know  he  was  a  resident;  that  he  had  no  indicia 
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of  residence  or  dwelling  there.  The  fact  that  from  1894:  to  1898  or 
1900  Judge  Swayne  was  a  resident  of  Pensacola  was  at  that  time 
known  to  no  man  in  the  world  except  Judge  Swayne  himself.  Locked 
in  his  bosom,  and  there  alone,  was  tne  knowledge  that  Charles  8wayne 
was  a  resident  of  Pensacola. 

Now,  let  us  see  a  little.  We  have  him  first  stopping  with  Captain 
Northrup,  and  finall}'^  he  goes  to  the  Escambia  Hotel.  When  you 
come  to  pass  upon  the  question  whether  Charles  Swayne  from  1894  to 
1898  was  a  resident  of  Pensacola  and  obeyed  the  law,  or  was  not  a  resi- 
dent and  violated  the  law,  let  us  see  what  Charles  Swayne  did.  Satur- 
day, May  28,  1898,  he  wrote  on  the  hotel  register,  with  his  own  hand, 
"Charles  Swayne,  St.  Augustine,  Fla."  Now,  that  certainly  is  a  very 
extraordinary  condition  of  affairs.  For  four  years,  if  we  can  believe 
the  position  of  the  respondent,  he  had  been  a  resident  of  Pensacola 
and  he  did  not  know  it.  Four  years  after  Judge  Swayne  had  not  realized 
the  fact,  or  he  had  forgotten  the  fact,  that  he  was  a  resident  of  Pensa- 
cola. For  these  four  years,  as  I  have  said,  only  God  and  Judge  Swayne 
knew  he  was  a  resident  of  Pensacola.  In  1898  Judge  Swayne  himself 
had  forgotten  the  fact.   The  knowledge  remai  ned  only  with  omniscience. 

The  guardians  of  the  peace  at  night  say  they  sometimes  find  a  man 
in  such  a  condition  that  he  can  not  tell  where  he  lives.  It  is  the  result 
of  a  career  of  pleasure  carried  on  too  long  and  carried  too  far.  But 
this  case  is  unique.  Here  in  broad  daylight,  having  imbibed,  I  dare 
say,  no  concoction  more  stimulating  than  clear,  cold  ice  water.  Judge 
Swayne  did  not  know  where  he  lived.  If  the  Senate  of  the  United 
States  finds  that  Judge  Swayne  has  not  violated  this  statute,  finds  that 
he  was  a  resident  of  Pensacola,  Fla.,  from  1894  to  1898,  it  discovers  a 
fact  that  was  unknown  to  Jud^e  Swayne  himself.  Can  such  a  finding 
be  made?  Would  such  a  findmg  be  justice,  or  would  it  be  a  travesty 
on  justice? 

But,  Mr.  President,  of  course  Judge  Swayne  knew  where  he  lived 
in  1898  as  well  as  any  member  of  the  Senate  knows  where  he  lives. 
He  was  no  more  apt  to  make  a  mistake  in  that  than  would  any  mem- 
ber of  the  Senate  be  to  make  a  similar  mistake.  The  fact  was  that 
he  did  not  want — now  we  come  to  the  question  of  intention — to  go  to 
the  northern  district  of  Florida.  First  he  was  angry  at  the  law.  He 
thought  it  was  an  unfair  law,  and  he  hoped  a  Republican  Congress 
would  repeal  it.  He  did  not  like,  the  people  because  the  people  did 
not  like  him.  He  wanted  to  hold  onto  ttie  office,  but  he  dia  not  want 
to  comply  with  the  reguirement  of  living  in  the  district  where  he 
must  hold  his  office.  His  duty  was  plain.  If  he  did  not  like  the  poli- 
tics or  the  society  or  the  climate  of  the  northern  district  of  Florida, 
he  should  have  resigned  his  position;  but  he  could  not  hold  on  to  the 
emoluments  of  the  office  and  at  the  same  time  refuse  to  comply  with 
the  requirements  which  the  office  made. 

I  wish  to  call  attention  for  just  a  moment  to  a  most  pertinent  ques- 
tion put  by  one  of  the  Senators  from  Texas  to  several  witnesses  bear- 
ing on  the  question  of  residence. 

Did  Judge  Swayne  exercise  any  right  in,  perforin  any  duty,  or  take  advantage  of 
any  privilege  of  a  resident  of  the  State? 

Mr.  President,  he  exercised  no  right;  he  cast  no  vote;  he  paid  no 
tax;  he  brought  no  property  into  the  State  and  had  no  property  in 
the  State;  he  performed  no  duty  resting  upon  a  citizen.    The  wit- 
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nesses  answered  this  question  "No;"  but  they  did  not  answer  it  accu- 
I'ately.  Did  he  exercise  a  right?  No.  Did  he  perform  a  duty 
dependent  upon  his  residence?  No.  Did  he  take  aa vantage  of  any 
privilege  of  a  resident  of  the  district?  That  is  what  he  did.  He  took 
advantage  of  the  privilege  which  said  a  resident  of  that  district  and 
only  a  resident  of  that  district  should  be  a  judge  of  that  district. 

Now,  what  was  his  intention?  In  the  first  place,  as  I  have  said 
before — and  I  shall  not  waste  my  time,  which  is  rapidly  running 
away,  by  citing  authorities — intention  is  of  importance  when  it  gives 
an  interpi*etation  to  acts.  A  man  does  a  certain  thing;  the  intention 
with  which  he  does  it  is  to  be  considered;  but  nobody  ever  held  that 
intention  unaccompanied  by  acts  amounted  to  anything.  Can  I  say  it 
is  my  intention  to  live  in  San  Francisco  and  thereby  make  myself  a 
resident  of  San  Francisco  except  bj'  going  there?  If  I  go  there,  my 
intention,  whether  I  shall  stay  and  whether  1  shall  become  a  resident 
there,  is  to  be  considered.  But  I  can  not  make  myself  a  resident  of 
any  place  by  saying  that  it  is  my  intention  to  reside  there.  If  so,  a 
man  could  be  a  resident  of  any  place  in  the  world.  He  would  need 
only  to  say  that  his  intention  was  to  go  to  this  or  that  place  and  there 
reside. 

There  has  been  some  evidence  given  about  what  was  done  in  refer- 
ence to  the  renting  or  purchase  of  houses.  The  judge  had  a  reason- 
able time  to  make  a  change  when  the  district  was  changed.  He  was 
not  bound  to  start  the  next  morning  and  go  to  Pensacola,  but  he  was 
bound  to  do  so  within  a  reasonable  time;  and  no  man  can  say  that  it 
was  reasonable  and  that  it  was  not  an  evasion  of  the  law  for  a  judge  to 
take  seven  long  years,  more  than  the  term  of  a  Senator  of  the  United 
States,  before  he  made  up  his  mind  what  house  would  suit  him. 

You  have  heard  the  evidence  as  to  the  house  he  wanted — a  4:0-foot 

girlor,  and  heaven  knows  what  not — a  style  of  house  not  found  in 
ensacola.  A  judge  has  not  the  right  to  say  that  he  will  only  live  in 
a  palace  or  in  the  mansion  of  a  Vanderbilt,  or  in  such  a  house  as  can 
not  be  found  in  his  district,  before  he  will  go  there.  He  is  bound  to 
look  around  and  to  exercise  reasonable  good  faith  in  ^oing. 

What  did  he  do?  Mr.  Marsh,  his  own  witness,  said  he  made  some 
effort  in  1896  and  1899,  and  then  for  two  long  years  he  ceased  the 
quest,  because  Judge  Sway ne's  family  was  somewhere  else.  That  did 
not  exempt  him  from  the  reauirementof  the  law  to  become  a  resident. 

Let  me  say  another  word  bearing  on  good  faith.  It  was  proved 
that  the  people  of  Tallahassee  asked  Judge  Swayne  to  go  there  and 
live.  So  it  was  evident  that  there  was  a  city  in  his  district  desirous 
of  obtaining  the  privilefire  of  his  residence  and  doubtless  glad  and 
willing  to  furnish  such  facilities  as  he  might  require.  He  said  he 
would  not  go.  He  had  a  right  to  say  he  would  not  go  to  Tallahassee. 
He  said  his  intention  was  to  go  to  Pensacola.  He  had  a  perfect  right 
to  say,  ''  I  do  not  want  to  go  to  Tallahassee,  but  I  do  want  to  go  to 
Pensacola."  But,  Mr.  President,  he  had  no  right  in  good  faith  to  say, 
'*  I  will  not  go  to  Tallahassee,  because  I  want  to  go  to  Pensacola,"  and 
then  not  go  to  Pensacola.  He  had  not  the  right  in  1895,  at  the  time 
of  the  invitation  to  Tallahassee,  to  decline  that  because  he  preferred 
Pensacola,  and  then  for  six  long  years  after  that  not  go  to  Pensacola. 

But  another  thing  let  me  call  the  attention  of  the  Senate  to,  Mr. 
President,  that  bears  certainly  upon  the  question  of  Judge  Sway  ne's 
good  faith.     He  knew  this  law,  and  for  seven  long  years  from  July, 
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1894,  to  the  fall  of  1900,  he  was  in  no  sense  a  resident  of  the  northern 
district  of  Florida.  If  he  became  a  resident  by  going  there  and  writing 
his  name  in  the  hotel  register,  anybody  can  do  that.  Let  us  see,  now, 
as  bearing  upon  the  question  of  good  faith,  the  gradual  change  in  his 
conduct.  In  1898  he  registered  his  name  as  being  a  resident  of  the 
other  district. 

Mr.  Manager  Palmer.  St.  Augustine. 

Mr.  Manager  Perkins.  St.  Augustine.  Consider  this  when  you  are 
considering  the  question  of  Judge  Swayne's  good  faith  in  actually 
obtaining  a  residence.  In  1899  how  does  he  register  his  name?  lie 
omits  St.  Augustine  for  the  first  time  in  the  latter  part  of  1898  and 
writes,  "Charles  Swayne,  Florida."  Well,  that  is  consistent  with 
St.  Augustine;  that  is  consistent  with  Pensacola;  that  is  consistent 
with  anything.  In  the  latter  part  of  1899,  when  there  had  been  no 
possible  change  in  what  he  did,  when  he  had  rented  no  house,  when  he 
stayed  only  for  the  terms  of  the  court,  for  the  first  time  he  wrote  his 
name  ''Charles  Swayne,  City,"  and  the  only  proof  in  this  case  that 
Charles  Swayne  became  a  resident  of  Pensacola  down  to  the  latter  part 
of  1900  is  the  fact  that  he  wrote  his  name  ''Charles  Swa^'^ne,  City." 

Now,  Mr.  President,  it  is  for  the  Senate  to  fix  the  law.  If  a  man 
can  become  a  resident  by  saying  '"1  am  going  to  be  a  resident,"  "I 
have  an  internal  conviction  I  have  become  a  resident,"  and  by  going 
to  a  tavern  and  writing  his  name  "John  Doe,  Citj%"  it  opens  a  new 
field.  In  our  city  of  New  York  there  is  a  business  known  as  "colo- 
nizing." Citizens  come  over  from  Connecticut  and  come  over  from 
New  Jersey  to  the  city  of  New  York  to  cast  their  votes  where  they 
will  do  the  most  good.  If  it  shall  be  established  by  this  gre^t  tribunal 
that  a  man  can  come  from  Connecticut  or  New  Jersey  and  write  bis 
name  in  a  hotel  register  "John  Doe,  City,"  and  say  before  the  court 
"Mv  intention  is  to  come  to  New  York;  I  regard  myself  as  a  resident 
of  Isew  York,"  and  therefore  become  a  citizen  of  New  York,  the  num- 
ber of  votes  cast  in  the  city  of  New  York  on  critical  occasions  will  be 
largely  augmented. 

1  will  say  just  a  word  or  two  more,  as  I  must  very  soon  close.  Some 
evidence  has  been  given  about  Guyencourt.  Witnesses  were  called  to 
show  that  the  respondent  did  not  live  in  Guyencourt.  We  do  not  care 
whether  he  lived  in  Guyencourt  or  whether  he  did  not.  All  that  the 
people  have  to  establish,  to  sustain,  is  the  fact  that  he  did  not  live  in 
the  northern  district  of  Florida. 

Evidence  was  given  as  to  his  family  coming  there.  His  wife  was 
there,  during  a  long  period  of  seven  3'ears,  on  two  or  three  occasions 
for  ten  days.  If  Judge  Swayne  was  living  in  Florida,  certainly  he  was 
not  living  with  his  wife.  The  evidence  shows  that  when  he  went  to 
hold  court  in  New  Orleans  and  in  other  places  there  also  his  family 
visited  him  in  the  same  way.  He  was  as  much  a  resident  of  New 
Orleans  as  he  was  a  resident  of  Pensacola,  if  this  is  to  be  the  test. 

What  the  law  requii'es  is  the  actual  presence  of  the  judge  for  the 
purpose  of  convenience.  What  Judge  Swayne  sought  to  give  was  a 
metaphysical  abstraction,  not  his  presence  there  for  the  needs  of  the 
district,  but  the  conviction  in  his  own  mind  that  he  would  become  a 
resident  of  the  district  so  far  as  to  hold  the  office. 

We  were  not  allowed  to  give  evidence  of  the  inconvenience  of  his 
absence,  which  is  all  right,  oecause  the  statute  is  explicit,  but  let  me 
call  attention  just  to  a  figure  or  two,  as  showing  that  the  law  was  a 
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reasonable  law,  that  if  the  judge  had  been  there  more  there  would  have 
been  more  work  for  him  to  do.  In  1895  he  held  court  in  Pensacola 
thirty  days,  in  1896  twenty  days,  in  1897  twenty-two  days,  in  1899 
forty  days,  in  1900  thirty-two  days. 

But  mark  the  difference,  and  1  shall  say  a  word  about  that  before  1 
close.  He  took  a  house  in  Pensacola  in  1901.  In  that  year  he  held 
court  sixty -one  days.  There  was  business  for  Charles  Swayne  to  do 
in  Pensacola  sixty-one  days  in  1901,  and  there  was  no  more  business  in 
that  town  in  1901  than  there  was  in  1896,  except  that  the  judge  was  there 
in  1901,  and  he  was  not  there  in  1895.  On  an  average,  the  last  three 
years  he  held  court  in  Pensacola  twice  the  number  of  days  that  he  did 
in  1894,  1895,  and  1896.  It  shows  the  reason  of  the  statute,  that  when 
the  judge  was  there  the  judge  had  work  to  do,  and  when  the  judge 
was  not  there  the  work  had  to  be  done  in  some  other  way. 

Taking  a  period  of  nine  years,  which  of  course  gives  him  the  aver- 
age of  the  three  years  while  he  was  there  most.  Judge  Swayne  was  in 
Pensacola  fifty  days  a  year  holding  court.  •  Take  the  first  seven  years 
covered  by  our  count,  and  he  did  not  average  over  thirty-two  or  thirty 
three  days;  and  this  court  is  asked  to  find  that  a  judge  who  holds  a 
court  in  a  town  for  thirty -three  or  thirty-four  or  thirty-five  days  on  an 
average,  comes  the  night  before  and  leaves  the  morning  afterwards, 
becomes  a  resident  of  the  district  within  the  meaning  of  the  statute. 
If  so,  the  statute  is  a  farce  and  an  empty  form  of  words. 

Let  us  consider  another  thing  as  bearing  upon  the  intent  and  good 
faith  of  the  judge.  During  all  these  seven  years  he  rented  no  house^ 
he  bought  no  house,  he  made  no  purchase.  When  a  house  was  offered 
to  him,  when  Tallahassee  off  erect  to  him  a  residence,  it  did  not  suit 
him.  When  houses  were  offered  in  Pensacola  they  did  not  suit  him. 
He  stayed  no  more  in  Pensacola;  he  had  no  more  interest  in  Pensa- 
cola in  1900  than  in  1894.  But  finally  comes  the  change.  The  dis- 
content that  had  been  growing  in  the  northern  district  of  Florida  began 
to  grow  stronger  and  stronger. 

In  the  fall  of  1900  Judge  Swayne  rented  a  house.  It  does  not 
appear  how  much  he  stayed  there.  He  did  not  rent  a  house  with  a 
40-foot  parlor  or  his  other  sumptuous  demands;  but  in  1900  he  was 
willing  to  rent  a  house. 

In  the  spring  of  1903  the  resolution  of  the  legislature  of  the  State 
of  Florida  that  Judge  Charles  Swayne  should  be  impeached  was  passed, 
and  within  one  month  after  that  was  passed  he  bought  a  house  and 
made  himself  a  legal  resident  of  the  district.  Is  that  evidence  of  good 
faith?  If  the  man  who  for  seven  long  years  neglected  to  obey  the 
law  because  he  thinks  he  can  do  it  safely,  conforms  to  the  law  within 
one  short  month  when  danger  is  coming,  does  that  show  good  faith? 
A  common  criminal — a  common,  vulgar,  ignorant  criminal — pursues  his 
calling  when  the  road  is  clear,  and  he  runs  to  shelter  when  the  officers 
of  the  law  are  hot  in  his  pursuit.  What  is  the  difference  when  a  man 
of  higher  position,  a  man  of  learning,  omits  to  comply  with  the  law 
for  seven  long  years  when  no  man  pursueth  and  in  one  month  com- 
plies with  the  law  when  at  last  against  him  the  majesty  of  the  law  is 
invoked? 

How  long  have  I  spoken,  Mr.  President? 

The  Presiding  Officer.  Forty-two  minutes. 

Mr.  Manager  Perkins.  That  is  already  two  minutes  more  than  I 
desired  to  speak,  and  I  shall  say  but  a  word  more  in  closing.     This 
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body  possesses  great  powers,  and  as  a  result  is  subject  to  great  respon- 
sibilities. It  is  the  only  body  by  whom  the  conduct  of  9ie  judiciarv 
of  the  United  States,  one  of  the  estates  of  the  land,  can  be  jud^d. 
This  case  is  inaportant  not  only  to  Judge  Swayne,  but  to  the  ludiciarv 
of  the  land.  Future  judges  will  live  up  or  will  live  down  to  tne  atana- 
ard  which  this  Senate  places  for  judicial  conduct.  If  you  say  that  a 
judge  may  for  years  disregard,  disobey,  evade,  fail  to  comply  with  the 
provisions  of  a  law  because  it  does  not  suit  his  taste  or  his  convenience 
or  his  comfort;  if  you  say  that  when  the  Senate  of  the  Uilited  States, 
as  one  of  the  coordinate  branches  of  Congress,  has  passed  a  law  which 
says  that  the  judge  shall  reside  within  his  district,  and  that  in  failing 
to  do  so  he  shall  be  guilty  of  a  high  misdemeanor,  that  law  may  be  dis- 
regarded and  the  Senate  will  not  call  it  amiss,  then  you  will  say  that 
Judge  Swayne  should  be  acquitted  of  the  charge  that  is  made  against 
him.  But  if  you  say  that  the  law  that  binds  all  should  bind  first  of 
ail  and  most  of  all  those  officers  who  are  the  sworn  interpreters  and 
executors  of  the  law,  then  you  will  say  that  the  demand  that  has  been 
made  by  the  people  of  the  State  of  Florida,  by  their  legislature,  and 
by  ail  the  people  of  the  United  States  by  their  House  of  Representa- 
tives, should  be  granted,  and  that  the  respondent  should  no  longer  fill 
that  high  office  which  he  holds. 

Mr.  Manager  Clayton.  Mr,  President,  to  every  man  who  loves  his 
country  it  must  be  a  pleasant  reflection  that  the  power  of  impeachment 
has  been  so  infrequently  invoked.  This  inf requency  is  true  in  regard 
to  tne  judiciary,  and  the  fact  is  highly  creditable  to  the  people  and  to 
the  judiciary  itself.  It  argues  that  the  judges,  as  a  rule,  have  always 
deported  themselves  in  such  a  manner  as  to  merit  and  keep  the  confi- 
dence of  the  public.  It  evidences  the  further  fact  that  the  people  have 
a  respect  for  the  judicial  branch  of  our  Government  that  amounts  to 
a  reverence. 

Mr.  President,  I  am  aware  of  the  conditions  now  existing  that  render 
the  time  of  the  Senate  so  precious.  I  shall  therefore  not  waste  any 
time  in  a  useless  panegyric  upon  this  tribunal.  I  wish,  however,  to 
advert  briefly  to  some  of  the  extraordinary  powers  possessed  by  the 
Senate.  As  a  part  of  the  legislative  branch  of  the  Government,  it 
shares  with  the  House  the  law-making  power.  It  also  shares  with  the 
executive  department  of  the  Government  the  treaty -making  power, 
which  is  in  some  sort  a  law-making  power,  and  shares  also  with  the 
Executive  the  appointing  power.  Further  than  this,  it  is  clothed  with 
the  extraordinary  function  of  sitting  in  an  impeachment  case  as  a  court, 
and  has  the  power  to  scrutinize  and  bring  to  the  bar  of  judgment  the 
judges  who  fail  to  discharge  the  duties  incumbent  upon  the  judiciary. 

The  wisdom  of  clothing  the  Senate  with  all  these  powers  has  been 
demonstrated  more  and  more  as  time  has  gone  by  and  as  emergencies 
have  arisen.  Hasty  and  inconsiderate  legislation  proposed  from  other 
quarters  is  here  deliberated  upon  and  is  here  considered  as  the  fathers 
intended  all  legislative  enactments  should  be  considered.  The  rash- 
ness of  the  Executive,  whenever  that  has  been  manifest  in  the  exercise 
of  any  of  the  powers  belonging  to  the  Executive,  has  received  the  just 
disapproval  by  this  great  body,  and  the  judiciary,  appointed  for  and 
during  the  term  of  good  behavior,  amenable  not  to  the  Executive, 
amenable  not  to  the  people  themselves  directly,  can  alone  be  rebukea 
or  scourged  from  the  temple  of  justice  by  the  Senate.  There  is  no 
power  of  removal  lodged  elsewhere. 
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Mr.  President,  I  desire  to  call  attention  to  the  fact  that  repeatedly 
in  impeachment  trials  before  the  Senate  it  has  been  asserted  tliat  civil 
officers  can  not  be  impeached  except  for  the  commission  of  indictable 
offenses,  but  it  was  never  before  tnis  time  seriously  contended  that  a 
judge  can  not  be  impeached  except  for  wron^ul  conduct  committed 
strictly  in  the  performance  of  an  act  purely  judicial. 

Therefore  in  this  case  we  are  brought  to  a  consideration  of  what  is 
an  impeachable  offense.  The  Constitution  denounces  impeachable 
offenses  under  the  terms  of  "'treason,  bribery,  and  other  high  crimes 
and  misdemeanors."  "Other  high  crimes  and  misdemeanors"  are 
general  terms,  and  for  their  import  and  meaning  reference  ma^  be 
had  to  English  jurisprudence  and  parliamentary  law,  to  the  provisions 
of  the  constitutions  of  the  several  States  relating  to  impeacnments  in 
existence  prior  to  and  at  the  time  of  the  adoption  of  the  Federal  Con- 
stitution, and  to  the  interpretation  put  upon  the  words  in  the  debates 
in  and  by  the  action  of  the  United  States  Senate  in  impeachment  cases 
which  have  heretofore  been  tried. 

In  the  present  case  the  House  of  Representatives  has  charged  this 
judge  with  crimes  and  misdemeanors,  and  also  contends  that  be  has 
forfeited  his  tenure  of  office  because  he  has  not  conformed  to  the  good 
behavior  required  by  Article  III,  section  1,  upon  which  his  right  to 
hold  office  is  predicated.  The  jud^  is  entitlea  to  hold  his  office  dur- 
ing good  behavior,  but  not  otherwise.  The  provision  of  the  Constitu- 
tion con versel V  stated  would  be  that  he  shall  not  hold  office  after  having 
been  guilty  of  misbehavior.  If  I  understand  the  contention  of  the 
counsel  for  the  respondent  here,  they  insist  that  high  crimes  and  crimes 
and  misdemeanors  and  the  words  '^  the  judges  both  of  the  Supreme  and 
inferior  courts  shall  hold  their  offices  during  good  behavior"  are 
limited  or  restricted  to  such  acts  as  may  be  committed  by  a  judge  in 
his  purely  judicial  capacity.  In  other  words,  however  serious  the 
crime,  the  misdemeanor,  or  misbehavior  of  the  judge  may  be,  if  it  can 
be  said  to  be  extra  judicial  he  can  not  be  impeached.  To  illustrate 
this  contention,  the  judge  may  have  committed  murder  or  burglary 
and  be  confined  under  a  sentence  in  a  penitentiarv  for  any  period  of 
time,  however  long,  but  because  he  has  not  committed  the  murder  or 
burglary  in  his  capacity  as  judge  he  can  not  be  impeached.  That  con- 
tention, carried  out  logically,  might  lead  to  the  very  defeat  of  the 
S^rformance  of  the  function  confided  to  the  judicial  branch  of  the 
overnment. 

In  the  History  of  the  Constitution  of  the  United  States,  by  George 
Ticknor  Curtis,  in  volume  2,  page  260,  is  found  this  language: 

The  purposes  of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute  or 
the  customary  law.  The  object  of  the  proceeding  is  to  ascertain  whether  cause  exists 
for  removing  a  public  officer  from  office.  Such  a  cause  may  be  found  in  the  fact  that, 
either  in  the  dischai^e  of  his  office  or  aside  from  its  functions,  he  has  violated  a  law 
or  committed  what  is  technically  denominated  a  crime.  But  a  cause  for  removal 
from  office  may  exist  when  no  onense  against  positive  law  has  been  committed,  as 
when  the  individual  has  from  immorality  or  imbecility  or  maladministration  become 
unfit  to  exercise  the  office. 

In  the  Commentaries  on  the  Constitution  of  the  United  States,  by 
Roger  P'oster,  volume  1,  page  569,  this  statement  is  made: 

The  object  of  the  grant  of  the  power  of  impeachment  was  to  free  the  Common- 
wealth from  the  danger  caused  by  the  retention  of  an  unworthy  public  servant 
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Again,  on  page  586,  this  statement: 

The  Constitution  jjrovides  that  ''the  judges,  both  of  the  Supreme  and  inferior 
courte,  shall  hold  their  oflSce  during  good  behavior.'* 

This  necessarily  implies  that  they  may  be  removed  in  caae  of  bad  behavior.  But 
no  means  except  impeachment  is  provided  for  their  removal,  and  judicial  miscon- 
duct is  not  indictable  by  either  a  statute  of  the  United  States  or  the  common  law. 

Again,  on  page  591,  this  statement: 

An  impeachable  offense  may  consist  of  treason,  bribery,  or  a  breach  of  official  duty 
by  malfeasance  or  misfeasance,  including  conduct  such  aa  *  *  *  sn  abuse  or 
reckless  exercise  of  a  discretionary  power. 

In  Rawles  on  The  Constitution,  page  201,  in  speaking  of  the  court 
of  impeachment,  it  is  said: 

The  subjects  of  its  jurisdiction  are  those  offenses  which  proceed  from  the  miscon- 
duct of  public  men,  or  in  other  words,  from  the  abuse  or  violation  of  some  public 
trust 

In  Story  on  The  Constitution  (5th  edition),  section  796,  it  is  said: 

Is  the  silence  of  the  statute  book  to  be  deemed  conclusive  in  favor  of  the  party  until 
Congress  have  made  a  legislative  declaration  and  enumeration  of  the  offenses  which 
shall  be  deemed  high  crimes  and  misdemeanors?  If  so,  then,  as  has  been  truly 
remarked  (citing  Rawles  on  The  Constitution),  the  power  of  impeachment,  except  as 
to  the  two  expressed  cases,  is  a  complete  nullity  and  the  party  is  wholly  dispunisha- 
ble, however  enormous  may  be  his  corruption  or  criminality.  It  will  not  be  sufficient 
to  say  that,  in  the  cases  where  any  offense  is  punished  by  any  statute  of  the  United 
States,  it  may  and  ought  to  be  aeemed  an  impeachable  offense.  It  is  not  every 
offense  that  by  the  Constitution  is  so  impeachable.  It  must  not  only  be  an  offense,  but 
a  high  crime  and  misdemeanor.  « 

The  further  answer  to  this  contention  may  be  that  it  is  repugnant  to 
the  Constitution,  which  especially  provides  for  the  impeachment  of  a 
civil  officer  for  high  crimes  and  misdemeanors,  and  especially  provides 
that  the  judge  shall  hold  his  otHce  during  good  behavior. 

Again,  it  is  repugnant  to  the  spirit  and  genius  of  our  institutions; 
and  if  it  were  correct,  it  would  be  to  throw  around  the  judge,  as  a 
civil  officer,  a  protection  not  afforded  any  other  officer  under  the  Gov- 
ernment. It  is  also  repugnant  to  the  precedents  in  impeachment  trials 
before  the  Senate,  to  the  precedents  in  impeachment  trials  in  the  dif- 
ferent States  that  had  similar  provisions  in  their  constitutions  and  had 
had  impeachment  trials  before  the  adoption  of  the  Federal  Constitution. 

Any  civil  officer  can  be  impeached.  The  President  of  the  United 
States  c-an  be  impeached.  The  removal  from  office  can  be  had  in 
respect  to  any  officer  under  the  (lovernment,  and  it  would  be  an  anomaly 
to  say  that  in  a  free  representative  Government  the  people  are  deprived 
of  the  power  and  the  right  to  remove  from  office  an  unworthy  officer. 
If  it  be  true  that  a  judge  can  not  be  impeached  except  for  what  he 
may  have  done  strictly  in  his  capacity  as  judge,  then  this  extraordinary 

Protection  is  afforded  to  him:  He  is  put  upon  a  pedestal  by  himself; 
e  is  raised^bove  the  military,  because  they  can  be  tried  and  gotten  rid 
of;  he  is  raised  above  the  Executive,  for  he  can  be  tried  by  impeach- 
ment and  removed  from  office;  he  is  raised  above  the  members  of  the 
Senate  and  the  Members  of  the  House  of  Representatives,  for  they 
may  be  expelled  upon  a  two-thirds  vote  of  the  members  of  their  respec- 
tive bodies.  I  say  it  would  be  an  anomaly.  So  far  as  the  power  of  get- 
ting rid  of  an  unworthy  official  is  concerned,  if  that  contention  be 
correct  it  would  be  a  hiatus  in  the  power  of  government. 

Did  the  fathers  intend  that  it  should  ever  come  to  pass  that  an 
unworthy  officer,  although  a  judge,  guilty  of  murder  or  burglary  or 
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any  other  disgraceful  crime  which  brings  his  high  position  into  disre- 

fute,  can  wrap  a  mantle  of  protection  around  him  and  say,  "Although 
am  guilty  or  an  infamous  crime,  I  did  not  commit  it  in  my  judicial 
capacity,  and  therefore,  convicted  felon  though  I  am,  I  can  continue 
to  be  juage  and  to  draw  the  emoluments  of  that  high  office? "  I  do  not 
believe  that  this  contention  has  ever  been  made  in  any  of  the  cases 
heretofore  presented  to  the  Senate. 

In  Judge  Pickering's  case  it  will  be  remembered  that  he  was  accused 
of  drunkenness.  He  was  also  accused  of  releasing  a  ship  which  had 
been  libeled  without  requiring  bond.  It  might  be  argued  that  he  did 
not  get  drunk  in  his  official  ca{>acity;  and  yet  the  Senate  in  that  case 
did  impeach  him  and  remove  him  from  office,  and  that  was  one  of  the 
charges. 

In  the  case  of  Judge  Humphreys,  the  other  judge  who  was  convicted 
and  removed  from  office,  the  charge  was  that  he  had  made  secession 
speeches  and  that  he  had  acted  as  a  judge  of  a  Confederate  court. 
Certainly  he  did  not  make  secession  speeches  in  his  capacity  as  a  judge 
of  the  tfnited  States  court.  It  was  not  done  in  the  trial  of  any  cause 
before  him.  He  did  that  in  his  individual  capacity,  and  yet  the  Senate 
did  vote  to  convict  him,  and  did  remove  him  from  office,  because, 
among  other  things,  he  had  made  these  speeches  and  had  held  and 
exercised  the  office  of  a  Confedemte  judge  during  the  civil  war. 

I  have  here  Foster  on  the  Constitution.  I  willnot  tax  the  patience 
of  the  Senate  by  reading  it;  but,  availing  myself  of  the  privilege  here- 
tofore referred  to,  1  shall  ask  to  have  inserted  in  the  record  that  por- 
tion of  the  text  which  I  have  marked. 

The  Presiding  Officer.  Without  objection  the  matter  referred  to 
will  be  so  inserted  in  the  record. 

The  extract  referred  to  is  as  follows: 

The  only  difficulty  arises  in  the  construction  of  the  term  ''other  high  crimes  and 
misdemeanors."  As  to  this,  four  theories  have  been  proposed:  That,  except  treason 
or  bribery,  no  offense  is  impeachable  which  is  not  declared  by  a  statute  of  the 
United  States  to  l>e  a  crime  suoject  to  indictment.  That  no  offense  is  impeachable 
which  is  not  subject  to  indictment  by  such  a  statute  or  by  the  common  law.  That 
all  offenses  are  impeachable  which  were  so  by  that  branch  of  the  common  law 
known  as  the  "law  of  Parliament.''  And  that  tne  House  and  Senate  have  the  dis- 
cretionary jjower  to  remove  and  stigmatize  by  perpetual  disci ualification  an  officer 
subject  to  impeachment  for  any  cause  that  to  them  seems  fit.  The  position  that, 
except  treason  or  bribery,  no  offense  is  impeachable  which  is  not  indictable  by  law 
was  maintained  by  the  counnel  for  the  respondents  on  the  trials  of  Chase  and 
Johnson.    ♦    *    * 

The  first  two  theories  are  impracticable  in  their  operation,  inconsistent  with  other 
language  of  the  Constitution,  and  overruled  by  precedents.  No  crime,  save  treason 
and  bribery,  not  forbidden  by  a  statute  of  the  iJnited  States,  will  support  an  impeach- 
ment; then  almost  every  kind  of  official  corruption  or  oppression  must  go  unpunished. 
Suppose  the  Chief  Justice  of  the  United  States  were  convicted  in  a  State  court  of  a 
felony  or  misdemeanor,  must  he  remain  in  office  unimpeached  and  hold  court  in  a 
State  prison? 

The  term  "high  crimes  and  misdemeanors"  has  no  significence  in  the  common 
law  concerning  crimes  subject  to  indictment.  It  can  be  found  only  in  the  law  of 
Parliament,  and  is  the  technical  term  which  was  used  by  the  Commons  at  the  bar  of 
the  Lords  for  centuries  before  the  existence  of  the  United  States. 

The  Constitution  provides  that — 

"The  judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold  their  offices  dur- 
ing good  behavior." 

This  necessarily  implies  that  they  may  be  removed  in  case  of  bad  behavior.  But 
no  means  except  impeachment  is  provided  for  their  removal,  and  judicial  misconduct 
is  not  indictable  by  either  a  statute  of  the  United  States  or  the  common  law. 

In  1803  Pickering,  a  district  judge  of  the  United  States,  was  convicted  on  impeach- 
ment for  his  official  action  in  surrendering  to  the  claimant,  without  requiring  the 


620      8WAYNE   IMPEACHMENT  PROCEEDINGS   IN   THE    SENATE. 

statutory  bond,  a  vessel  libeled  by  the  United  States,  for  refusing  to  allow  an  appeal 
from  this  order,  and  for  drunkenness  and  profane  language  on  the  bench. 

None  of  these  offenses  was  indictable  b^  the  common  law  or  by  statute. 

Humphreys,  a  district  judge  of  the  United  States,  was  convicted  on  impeachment, 
not  only  for  treason,  but  also  for  refusing  to  hold  court,  for  holding  office  under  the 
Ck)nfederate  States,  and  for  imprisoning  citizens  for  expressing  their  sympathy  with 
the  Union.  The  managers  of  the  House  of  Representatives  who  opened  the  case 
admitted  that  none  of  these  offenses  except  the  treason  was  indictable. 

Some  advocates  have  gone  so  far  as  to  maintain  by  a  misapplication  of  a  term  of 
the  common  law  that  the  proceedings  on  an  impeachment  are  not  a  trial,  but  a 
Bo-calle<i  ''inquest  of  office,"  and  that  the  House  and  Senate  may  thus  remove  an 
officer  for  any  reason  that  they  approve.  That  CJongress  has  the  power  to  do  so  may 
be  admitted.  For  it  is  not  likely  that  any  court  would  hold  void  collaterally  a  judg- 
ment on  an  impeachment  where  the  Senate  had  jurisdiction  over  the  i>er8on  of  the 
condemned.  And  undoubtedly  a  court  of  impeachment  has  the  jurisdiction  to  deter- 
mine what  constitutes  an  impeachable  offense.  But  the  judgments  of  the  Senate  of 
the  United  States  in  the  cases  of  Chase  and  Peck,  as  well  as  those  of  the  State  senates 
in  the  different  cases  which  have  been  before  themj  have  established  the  rule  that 
no  officer  should  be  impesu;hed  for  any  act  that  does  not  have  at  least  the  character- 
istics of  a  crime,  and  public  opinion  must  be  irremediably  debauched  by  party  spirit 
before  it  will  sanction  any  other  course. 

Impeachable  offenses  are  those  which  were  the  subject  of  impeachment  by  the 
practice  in  Parliament  before  the  Declaration  of  Independence,  except  in  so  rar  as 
that  practice  is  repugnant  to  the  language  of  the  Constitution  and  the  spirit  of  Amer- 
ican institutions.  An  examination  of  the  English  precedents  will  show  that,  although 
private  citizens  as  well  as  public  officers  have  been  impeached,  no  article  has  been 
presented  or  sustained  which  did  not  charse  either  misconduct  in  office  or  some 
offense  which  was  injurious  to  the  welfare  of  the  state  at  large. 

In  this  class  of  cases,  which  rests  so  much  in  the  discretion  of  the  Senate,  the 
writer  would  be  rash  who  were  to  attempt  to  prescribe  the  limits  of  its  jurisdiction 
in  this  respect. 

An  impeachable  offense  may  consist  of  treason,  bribery,  or  a  breach  of  official  duty 
by  malfeasance  or  misfeasance,  including  conduct  such  as  drunkenness,  when  habit- 
ual or  in  the  performance  of  official  duties,  gross  indecency,  and  profanity,  obscenity, 
or  other  langua^  used  in  the  discharge  of  an  official  function  which  tends  to  bring 
the  office  into  disrepute,  or  an  abuse  or  reckless  exercise  of  a  discretionary  power,  as 
well  as  a  breach  or  omission  of  an  official  duty  imposed  by  statute  or  common  law; 
or  a  public  speech  when  off  duty  which  encourages  insurrection.  It  does  not  con- 
sist in  an  error  in  judgment  made  in  ^ood  faith  in  the  decision  of  a  doubtful  question 
of  law,  except,  perhaps,  in  the  violation  of  the  Constitution. 

Mr.  President,  I  do  not  desire  to  dwell  longer  upon  any  preliminary 
phase  of  this  case.  1  want  to  come  immediately  to  the  case  of  con- 
tempt charged  against  Belden  and  Davis.  Prior  to  the  trial  of  the 
Peck  case  in  1831  the  judges  of  the  United  States  courts  had  held— 
and  it  was  ascerted  in  the  argument  of  counsel  for  Judge  Peck  in  that 
case — that  the  judges  of  the  Federal  courts  were  clothed  with  inherent 
power  to  determine  and  punish  contempts;  that  their  power — I  believe 
the  language  of  one  of  the  counsel  in  that  case  was — so  far  as  saying 
what  should  constitute  a  contempt  was  plenary;  that  they  had  as  wide 
discretion  and  as  full  power  as  the  English  judges  had,  or  as  the  judges 
in  the  different  States  possessed  where  the  common  law  obtained. 

The  Senate  seemed  to  have  concluded  in  that  case  that  this  doctrine 
of  inherent  power  in  that  regard  was  correctly  applied  to  the  Federal 
courts;  and  although  Judge  Peck  had  imprisonea  a  lawver  for  pub- 
lishing a  criticism  of  his  opinion — and  it  was  concedea,  I  think,  by 
impai^ial  men  to  have  been  a  just  and  fair  criticism — although  he  had 
put  this  man  in  jail,  treating  that  as  a  contempt  of  his  court  and  for 
that  offense  had  imprisoned  nim,  yet  that,  the  power  of  the  court  in 
that  regard  being  unlimited,  the  discretion  of  the  Federal  judiciary 
being  as  wide  as  that  of  the  English  judiciary  or  as  that  of  State  judi- 
ciary, he  could  not  be  impeached  for  that  offense. 
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That  gave  rise  to  the  legislation  under  which  Judge  Swayne  imposed 
a  fine  upon  and  deprived  Belden  and  Davis  of  their  liberty.  I  will  not 
stop  here  to  comment  upon  the  severity  of  that  punishment.  It  was 
an  unlawful  double  punishment  and  out  of  ail  proportion  to  what  the^ 
were  charged  with  naving  done.  But  he  punished  them  under  this 
legislation  and  had  no  aumority  whatever  under  any  other  provision 
of  law. 

Following  the  Peck  case,  and  after  the  judgment  of  acquittal  had 
been  rendered,  Mr.  Buchanan,  who  was  then  chairman  of  the  Judiciary 
Committee  of  the  House  of  Representatives,  reported  to  the  House  the 
bill  which  embraces  this  law,  and  it  passed  there  and  also  passed  the 
Senate.  It  can  be  found  in  the  back  of  the  bound  volume  or  the  Trial 
of  Judge  Peck.  It  is  there  in  the  original  text  with  the  notation,  the 
substance  of  which  I  have  just  recited.  It  is  entitled  *^An  act  declara- 
tory of  the  law  concerning  contempts  of  court,"  and  provides: 

Sec.  1.  That  the  power  of  the  several  courts  of  the  United  States  to  issue  attach- 
ments and  inflict  summary  punishment  for  contempts  of  court  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  persons  in  the  pres- 
ence of  the  said  courts,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers  of  the  said  courts  in  the  official  transactions, 
and  the  disobedience  or  resistance  by  any  officer  of  the  said  courts,  party,  juror,  wit- 
ness, or  any  other  person  or  persons,  to  any  lawful  wTit,  process,  order,  rule,  decree, 
or  command  of  the  said  courts. 

That  section  in  this  act  is  brought  forward  and  can  now  be  found  in 
section  725  of  the  Revised  Statutes. 
The  second  section  of  this  statute  provides: 

Sbc.  2.  That  if  any  person  or  persons  shall  corruptly,  or  by  threats  or  force, 
endeavor  to  influence,  mtimidate,  or  impede  any  juror,  witness,  or  officer,  in  any 
court  of  the  United  States,  in  the  discharge  of  his  duty,  or  shall  corruptly,  or  by 
threats  or  force,  obstruct  or  impede,  or  endeavor  to  obstruct  or  impede,  the  due 
administration  of  justice  therein,  every  person  or  persons  so  offending  shall  be  liable 
to  prosecution  therefor  by  indictment,  and  shall,  on  conviction  thereof,  be  punished 
by  a  fine  not  exceeding  $500  or  by  imprisonment  not  exceeding  three  months,  or 
both,  according  to  the  nature  and  aggravation  of  the  offense. 

That  section  is  brought  forward  into  the  Revised  Statutes,  and  may 
be  found  in  section  5399. 

The  first  section  of  this  act  is  the  law  under  which  Judge  Swayne 
proceeded  against  Belden  and  Davis,  as  I  have  stated.  The  second 
section,  according  to  the  view  of  the  managers,  is  the  law  under  which 
O'Neal  should  have  been  punished.  O'Neal  did  not  commit  an  act 
denounced  in  the  first  section  of  this  statute  or  in  section  725  of  the 
Revised  Statutes.  He  was  not  an  oflScer  of  the  court  and  he  was  not 
resisting  or  disobeving  any  process  of  the  court.  There  the  act  was 
not  committed  in  the  presence  of  the  court;  it  was  not  so  near  thereto 
as  to  obstruct  the  due  administration  of  justice.  The  court  was  not  in 
session;  the  judge  was  not  in  Florida.  Conforming  to  his  usual  cus- 
tom, he  had  gone  elsewhere.  But  I  shall  not  stop  to  dwell  upon  the 
O'Neal  case,  for  one  of  the  managers  who  is  to  follow  me  will  ao  that. 

1  will  read  section  8  of  the  articles  of  impeachment.    It  is  as  follows: 

Art.  8.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judee  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judse  aa  aforesaid,  to  wit,  while  performing  the  duties  of  a 
iudge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of 
November,  A.  D,  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the 
State  of  Florida,  did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of 
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court  and  impose  a  fine  of  (100  upon  and  commit  to  prison  for  a  period  of  ten  days 
E.  T.  Davis,  an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit 
court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high 
misdemeanor  in  office. 

Article  9  is  as  follows: 

Art.  9.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of 
his  office  as  judge  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a  circuit 
court  of  the  United  States,  heretofore,  to  wit,  on  the  I2th  day  of  Novem  her,  A.  D.  1901,  at 
the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Florida,  did  know- 
ingly and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose  a  fine  of  $100 
upon  and  commit  to  prison  for  a  period  of  ten  days  E.  T.  Davis,  an  attorney  and 
counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  ]udge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

The  same  specifications  are  made  in  the  case  of  Belden. 

Article  9  is  in  the  same  language  as  article  8,  except  that  instead  of 
using  the  words  "did  maliciously  and  unlawfully  adjudge  guilty  of  a 
contempt  of  court,"  the  words  ''did  knowingly  and  unlawfully  adjudge 
him  guilty  of  a  contempt  of  court,"  are  employed. 

The  leading  exposition  of  this  statute,  which  is  embraced  in  section 
725  of  the  Revised  Statutes,  is  the  case  of  Ex  pai^te  Robinson.  (19  Wal- 
lace.)   There  the  statute  is  analyzed  and  construed.     It  is  there  said: 

The  power  to  punish  for  contempts  is  inherent  in  all  courts;  its  existence  is  essen- 
tial to  the  preservation  of  order  in  judicial  proceedings,  and  to  the  enforcements  of 
the  judgments,  orders,  and  writs  of  the  courts,  and  consequently  to  the  due  admin- 
istration of  justice.  The  moment  the  courts  of  the  United  States  were  called  into 
existence  and  invested  with  jurisdiction  over  any  subject  they  became  possessed  of 
this  power.  But  the  power  has  been  limited  and  defined  by  the  act  of  Congress  of 
March  2,  1831. 

The  act  in  terms  applies  to  all  courts;  whether  it  can  be  held  to  limit  the  authority 
of  the  Supreme  Court,  which  derives  its  existence  and  powers  from  the  Constitution, 
may  perhaps  be  a  matter  of  doubt;  but  that  it  applies  to  the  circuit  and  district  courts 
there  can  be  no  question.  These  courts  were  created  by  act  of  Congress.  Their 
powers  and  duties  depend  upon  the  act  calling  them  into  existence  or  subsequent 
acts  extending  or  limiting  their  jurisdiction. 

The  act  of  1831  is,  therefore,  to  them  the  law  specifying  the  cases  in  which  sum- 
mary punishment  for  contempts  may  be  inflicted.  It  limits  the  power  of  these 
courts  in  this  respect  to  three  classes  of  cases:  First,  where  there  has  been  misbe- 
havior of  a  person  in  the  presence  of  the  courts,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice;  second,  where  there  has  been  misbehavior  of  any  officer 
of  the  courts  in  his  official  transactions;  and,  third,  where  there  has  been  resistance 
or  disobedience  by  any  officer,  party,  juror,  witne&s,  or  other  person  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the  courts. 

As  thus  seen,  the  power  of  these  courts  in  the  punishment  of  contempts  can  only 
be  exercised  to  insure  order  and  decorum  in  their  presence,  to  secure  faithfulness  on 
the  part  of  their  officers  in  their  official  transactions,  and  to  force  obedience  to  their 
lawful  orders,  judgments,  and  processes. 

Now,  before  we  further  consider  whether  Judge  Swayne  abused  or 
exceeded  his  authority,  let  us  ascei*tain  what  charge  was  made  against 
these  lawyers.  The  motion  made  by  Blount  and  spread  on  the  oockct 
of  the  court  bv  the  direction  of  Judge  Swayne  charges  that  Simeon 
Belden,  Louis  l^aquet,  and  E.  T.  Davis — 

as  attorneys  of  the  circuit  court  of  Escambia  County.  Fla.,  a  sununons  in  ejectment, 
wherein  Florida  McGuire  is  plaintiff  and  the  Hon.  Charles  Swayne  is  defendant,  to 
be  issued  from  said  court  and  served  uix)n  the  judge  of  this  court,  to  recover  the 
possession  of  block  91  in  the  Cheveaux  tract,  in  the  city  of  Pensacola,  Fla.,  a  tract  of 
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land  involved  in  a  controversy  in  ejectment  then  depending  in  this  court,  in  a  case 
wherein  the  said  Florida  McGuire  was  plaintiff  and  the  Pensacola  City  Company  et 
al.  were  defendants,  upon  the  grounds: 

*'l.  That  the  said  suit  in  ejectment  against  the  judge  of  this  court  was  instituted 
after  a  petition  to  this  judge  to  recuse  himself  in  the  said  case  of  Mrs.  Florida  McGuire 
V,  Pensacola  City  Company  et  al.  had  been  submitted  to  the  court  on  November  5, 
1901,  and  denied,  and  after  the  said  judge  had  stated  in  open  court  and  in  the  pres- 
ence of  the  said  counsel,  Simeon  Belden  and  Louis  Paquet,  tliat  an  allegation  of  the 
said  petition  that  he  or  some  member  of  his  family  were  interested  in  or  owned  prop- 
erty m  said  tract  was  untrue,  and  had  stated  that  he  had  refused  to  permit  a  mem- 
ber of  his  family  to  buy  land  in  said  tract,  because  the  said  suit  of  Florida  McGuire 
involving  the  title  to  the  said  tract  was  in  litigation  before  him,  the  said  judge. 

"2.  That  after  the  said  declaration  of  the  said  judge  the  said  counsel  were  aware 
that  neither  the  said  judge  nor  any  member  of  his  familv  were  the  owners  of  or  inter- 
ested in  any  part  of  the  said  tract  and  had  no  reason  whatever  to  believe  that  he  or 
they  were  so  mterested,  and  knew,  or  could  easily  have  known,  that  the  said  block 
was  not  in  the  possession  or  control  of  anyone,  but  was  entirely  unoccupied. 

*'3.  That  the  said  suit  against  the  said  judge  was  instituted  on  Saturday  night, 
the  9th  instant,  after  6  o'clock,  and  after  the  court  had  overruled  the  motion  of 
the  said  attorneys  to  postpone  the  trial  of  the  case  of  Florida  McGuire  v.  Pensacola 
City  Company  et  al.  for  a  week  or  more,  and  after  the  said  judge  had  announced  to 
the  said  counsel  that  he  would  call  the  case  for  trial  on  Mondav,  November  11, 1901, 
and  would  then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he 
should  not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such 
showing. 

**4.  That  the  said  E.  T.  Davis  was,  before  the  instituting  of  the  said  suit  against 
the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 

Neither  this  charge  nor  the  answer  filed  thereto  was  sworn  to.  Now, 
if  you  will  strike  out  the  unnecessary  words,  there  is  nothing  contained 
in  the  first  specification  of  the  charge  except  the  allegation  that  these 
attorneys  after  6  o'clock  on  Saturdajr  evening  entered  suit  against  this 
judge  in  a  State  court.  The  next  is,  that  the  judge  had  no  interest 
in  the  property  for  which  they  sued  him,  and  therefore  there  was  no 
foundation  for  the  suit;  and  a^in,  that  the  iudge  had  previously 
declared  to  them  that  he  had  no  interest.  In  other  words,  the  charge 
was  that  these  attorneys  had  sued  this  judge  after  he  had  stated  m 
open  court  that  he  was  not  subject  to  be  suea.  That  is  the  substance 
oi  the  rule  brought  against  them. 

There  is  no  statement  in  the  rule  that  the  bringing  of  a  suit  was 
conduct  constituting  misbehavior  in  the  presence  of  the  court.  There 
is  no  allegation  that  it  was  misbehavior  so  near  the  court  as  to  inter- 
fere with  the  proper  administration  of  justice.  There  is  no  allegation 
in  the  rule  anywhere  that  it  did  obstruct  or  interfere  with  the  admin- 
istration of  justice  in  «Tudge  Swayne's  court.  There  is  no  charge  in 
this  rule  that  the  bringing  of  this  suit  by  these  attorneys  was  a  misbe- 
havior on  their  part  in  their  official  capacity.  There  is  not  an  allega- 
tion which  brings  the  rule  within  the  act  of  1831. 

The  attorneys  filed  the  following  answer: 

Before  the  Hon.  Charles  Swayne,  judge  circuit  court  United  States,  northern  district 
of  Florida.  In  re  matter  of  contempt  proceedings  against  Simeon  Belden,  Louis 
Paquet,  and  E.  T.  Davis. 

And  now  comes  Simeon  Belden  and  E.  T.  Davis,  and  for  reasons  why  they  should 
not  be  punished  by  contempt,  showeth: 

First.  That  the  grounds  upon  which  the  said  contempt  is  based,  to  wit:  Summons 
in  ejectment  issued  from  the  circuit  court  of  Escambia  County,  Fla.,  wherein  Florida 
McGuire  was  plaintiff  and  the  Hon.  Charles  Swayne  was  defendent,  that  said  pro- 
ceedings is  in  the  jurisdiction  of  the  circuit  court  of  Escambia  County,  Fla.,  and  that 
this  court  is  without  jurisdiction  thereof. 

Second.  That  the  petition  to  recuse  referred  to  in  said  motion  they  had  nothing 
to  do  with  before  this  court,  nor  were  they  present  on  the  5th  day  of  November, 
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when  submitted,  a^  stated  in  said  motion,  nor  present  when  any  statement  made  by 
the  judge  concerning  his  connection  with  any  of  the  property,  except  the  statement 
made  by  said  judge  on  November  11,  after  court  convened  and  after  the  motion  to 
discontinue  the  case  of  Florida  McGuire  v,  Pensacola  City  Company  et  al.  was  made. 

Third.  To  the  second  paragraph  showeth:  As  above  stated,  they  heard  no  decla- 
ration made  by  the  judge,  referred  to  in  said  paragra{)h,  and  as  for  reasonsi  to  believe 
that  he,  Judse  Swayne,  or  some  member  of  his  family  was  interested  in  block  91, 
Rivas  tract  of  land  named  in  said  summons,  we  simply  refer  to  the  declaration  made 
by  Hon.  Charles  Swayne  on  November  11,  1901,  when  said  motion  was  made  by 
the  Hon.  W.  A.  Blount,  and  that  after  hearing  said  declaration,  believe  that  there 
is  in  existence  a  deed  to  Mrs.  Charles  Swayne,  uncanceled,  and  that  they  have  no 
knowledge  of  its.  repudiation,  and  as  the  negotiation  for  the  property  named  in  said 
deed  was  one  made  by  Mrs.  Charles  Swayne  in  her  individual  right,  that  no  act  of 
the  said  Hon.  Charles  Swayne  would  repudiate  or  render  null  and  void  any  transaction 
made  by  Mrs.  Charles  Swayne  with  her  own  money  or  property. 

Fourth.  That  E.  T.  Davis  for  himself  showeth:  That  this  court  had  no  jurisdiction 
over  him  in  said  matter  of  Florida  McGuire  v.  Pensacola  City  Company  et  al.  until 
he  requested  the  court  to  mark  his  name  as  attorney  for  plaintiff  on  the  morning  of 
November  11,  when  he  presented  the  motion  to  discontinue  the  aforesaid  suit 

Simeon  Belden. 
E.  T.  Davis. 

The  answer  of  these  attorneys  was  not  sworn  to.  Neither  was  the 
charge  made  against  them.  Here  is  a  ease  which  is  criminal  in  its 
character,  and  an  unsworn  charge  is  met  by  an  unsworn  denial  in  the 
nature  of  a  demurrer.  The  issue  was  formed.  The  kind  of  contempt 
here  charged  was  in  its  nature  a  criminal  prosecution.  It  was  had  in 
the  name  of  the  United  States  against  the  parties  named.  It  should 
have  been  conducted  by  the  United  States  attorney,  who  was  then  in 
court,  and  who  alone  was  authorized  to  prosecute  criminal  cases  in 
behalf  of  the  United  States.  The  j  udge  instructed  the  lawyer  interested 
in  the  suit  adverse  to  Belden — Davis  was  not  an  attorney  in  the  case — 
to  prepare  the  rule. 

oome  criticism  is  made  of  the  answer  because  it  was  not  sworn  to, 
although  responsive  to  an  unsworn  statement.  That  was  not  neces- 
sary, and  that  objection  was  not  raised  at  the  trial,  but  the  judge  pro- 
ceeded to  hear  testimony,  and  in  great  haste,  without  having  read  the 
statute  or  law  under  wnich  he  was  acting — ^and  proceeded  with  such 
gross  recklessness  that  it  amounted  to  malice — to  adjudge  these  men 
guilty  of  a  substantial  contempt  of  his  court — that  is  the  language 
employed — and  sentenced  them  to  disbarment  for  two  years,  to  pay  a 
fine  of  8100,  and  to  imprisonment  for  ten  days.  Mr.  Blount  suggested 
to  the  judge  that  he  could  not  disbar  the  attorneys  in  that  proceed- 
ings. He  then  modified  the  sentence  in  accordance  with  that  sugges- 
tion, and  they  were  immediately  put  in  jail. 

Tne  judge  tried  the  men  with  undue  haste.  He  instructed  the 
lawyer  who  was  interested  in  the  suit  adverse  to  them  to  prepare  the 
rule. 

The  object,  perhaps,  of  that  rale  was  to  prevent  McGuire  and  the 
others  from  having  tnis  case  litigated  in  the  Federal  court.  Blount  and 
others  tell  you  that  it  had  been  litigated  in  the  State  court  repeatedly. 
If  the  defendant  parties  at  interest  could  control  the  Federal  judge,  it 
could  never  be  litigated  in  the  Federal  court  with  any  hope  of  success. 
That  is  where  they  wanted  to  litigate  it.  It  had  been  litigated  in  the 
State  court. 

Now,  what  is  the  result?  Paquet  was  driven  out  of  the  suit.  A 
rule  was  taken  against  him.  Summary  jud^ent  was  about  to  be 
visited  upon  him,  and  after  months  of  avoiding  that  judgment  he 


8WAYNE   IMPEACHMENT   PROCEEDINGS   IN   THE   SENATE.       625 

apologized  to  the  court.  He  abandoned  the  litigation,  and  in  the  new 
suit  Belden  and  Davis  took  it  up. 

Mr.  Blount  was  irritated  that  this  first  suit  should  be  dismissed,  and 
I  think  it  is  a  pertinent  fact  in  the  case  that  Davis  never  figured  at  all 
as  a  lawyer,  according  to  the  testimony,  which  is  undisputed,  until,  by 
mere  reauest  of  Paquet  and  as  an  acconunodation,  he  took  the  or^pr  of 
dismissal. 

It  is  passing  strange  if  Davis  had  been  of  counsel  in  this  case  all  the 
week  and  had  been  consulting  and  advising  with  these  people  that  his 
name  should  have  appeared  U>  no  pleading,  that  he  should  nave  taken 
no  part  in  the  case,  and  that  Keyser  and  other  plaintiffs  who  hired  the 
attorneys  say  he  was  not  in  the  case.  Davis  says  he  was  not  in  the 
case,  and  that  he  merely  got  into  it  on  Monday  morning  as  an  accom- 
modation to  Paquet  to  have  the  case  dismissed. 

Then,  and  not  until  then,  did  Davis  have  anything  to  do  with  the 
case  of  Florida  McGuire. 

How,  then,  was  the  judge  authorized  or  warranted  in  holding  Davis 

fuilty  of  obstnicting  the  due  administration  of  justice?  How  could 
e  charge  him  with  any  offense?  I  call  the  attention  of  the  Senate  to 
the  fact  that  Judge  Swayne  made  a  sort  of  an  omnibus  judgment  of 
conviction  against  the^e  men.  He  did  not  specify  what  they  had  com- 
mitted. If  a  spectator  had  dropped  in  here  during  this  trial,  he  might 
have  inferred  from  this  case  tnat  Judge  Swayne  punished  them  tor 
the  newspaper  publication;  but  that  was  not  the  charge.  They  were 
not  convicted  upon  that.  They  were  convicted  for  bringing  a  suit 
against  Swayne  in  the  State  court. 

Why  did  they  bring  that  suit?  They  tell  you  they  had  been  informed 
he  held  an  interest  in  land  in  the  McGuire  case.  Thev  tell  you  that 
Belden  and  Paquet  wrote  to  him  to  recuse  himself;  that  he  paid  no 
attention  to  that.  Davis  never  heard  his  disclaimer  in  the  court  room. 
Belden  never  received  any  reply  to  his  letter  to  recuse  himself,  and 
when  the  alleged  disclaimer  was  made  was  at  one  time  away  in  New 
Orleans  and  at  the  other  time  sick  at  his  hotel  in  Pensacola.  Neither 
Belden  nor  Davis  knew  anything  about  the  newspaper  publication. 
They  had  nothing  to  do  witt  it.  The  newspaper  men  tell  you,  and  the' 
handwriting  shows  it,  that  Paquet  wrote  it  and  that  Pryor  carried  it 
from  Paquet  to  the  printer. 

I  now  refer  more  fully  to  the  facts  in  these  contempt  cases.  The 
facts  in  the  case  of  Belden  and  Davis  for  an  alleged  contempt  are  dif- 
ferent in  some  minor  particulars,  as  the  evidence  itself  will  reveal.  In 
February,  1901,  Messrs.  Paquet  and  Belden,  lawyers,  residing  at  New 
Orleans,  brought  ejectment  in  Judge  Swayne's  court  on  behalf  of 
Florida  McGmre  and  others,  plaintiffs,  against  the  Pensacola  City 
Company  and  others,  including  Messrs.  Blount  and  Fisher,  lawyers, 
for  a  tract  of  land  sometimes  called  the  ''Gabriel  Rivas"  tract  and 
sometimes  called  the  "Cheveaux"  tract. 

At  the  spring  term  of  the  court,  1901,  the  case  was  not  ready  for 
trial.  Now,  Belden  says  that  during  the  summer  he  heard  that  Judge 
Swayne  had  purchased  lot  91  of  the  Rivas  or  Cheveaux  tract,  which 
was  in  litigation  before  him  as  judge  of  the  circuit  court. 

Belden  and  Paquet  addressea  a  letter  to  Judge  Swayne  requesting 
him  to  recuse  himself,  because  he  was  a  party  at  interest,  and  to  notify 
Judge  Pardee,  so  that  he  could  assign  a  disinterested  judge  at  the 
November  term.    Judge  Swayne  made  no  reply  to  the  letter.     On 
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November  5,  or  during  the  week,  at  the  fall  term  of  the  court,  Judge 
Swayne  announced  that  a  relative  of  his  had  purchased  the  land,  and 
on  the  following  day  he  said  from  the  bench  that  the  relative  he  referred 
to  yesterday  or  the  day  before  was  his  wife,  and  that  she  had  paid  for 
it  from  funds  from  the  estate  of  her  father.  Further,  in  substance, 
that  the  bargain  for  the  land  had  not  been  consummated  for  the  reason 
that  Edgar  had  offered  a  quitclaim  deed  and  not  a  warranty  deed.  He 
never  at  any  stage  of  the  proceedings  intimated  or  insinuated  that  he 
declined  to  recuse  himself  upon  the  ground  that  he  had  not  negotiated 
for  or  that  he  did  not  know  that  block  91  was  involved  in  litigation  in 
his  court. 

The  testimony  shows  that  Watson  &  Co.,  Edgar's  agents,  with  whom 
Judge  Swayne  negotiated  the  purchase  of  lot  91  and  another  lot,  wrote 
to  him  at  Guyencourt,  July  19,  1901,  that  Edgar  refused  to  give  a 
warranty  deed  to  this  block,  but  gave  a  quitclaim  deed,  and  that  they 
had  recently  made  an  abstract  of  title  to  this  lot,  and  that  they  would 
just  as  soon  have  one  deed  as  the  other.  On  the  21st  Judge  Swayne 
replied: 

You  may  omit  block  91  and  send  impera  for  the  others  along,  and  oblige. 

Afterwards  the  agents  wrote  him: 

In  reply  to  yours  of  the  20th  instant,  we  herewith  inclose  you  new  mortgage  and 
note  for  you  and  Mrs.  Swayne  to  sign,  leaving  the  amount  blank  in  both  mortgage 
and  note. 

Neither  Belden  nor  Davis  knew  of  this  coiTespondence  between 
Watson  &  Co.  and  Swayne. 

Before  the  November  term  of  Judge  S way ne's  court  there  was  a  suit 
in  the  State  court  against  Edgar  for  commission  on  the  sale  of  this 
block  91  to  Judge  Swayne.  In  July,  1901,  Edgar's  agent  had  taken 
Judge  Swayne  over  the  tract  of  land  and  agreed  upon  the  terms  of 
sale.  At  this  November  term,  1901,  the  criminal  business  of  the  court 
was  concluded  about  5  o'clock  on  Saturday  afternoon.  Judge  Swayne 
then  took  up  the  case  of  Florida  McGuire  and  declined  to  recuse  him- 
self, and  stated  that  the  case  would  be  heard  on  the  following  Monday, 
unless  legal  grounds  for  continuance  could  be  shown. 

Paquet,  for  the  plaintiff,  asked  that  the  case  be  set  for  trial  on  the 
following  Thursday,  claiming  that  it  was  too  late  to  summon  witnesses 
that  night,  and  that  they  could  not  be  summoned  on  Sunday,  and 
therefore  the  case  could  not  be  ready  for  trial  on  Monday.  Judge 
Swayne  ruled  that  the  case  would  go  on  on  Monday.  Shortly  after 
this  the  court  adjourned  for  the  day.  Neither  Belden  nor  Davis  was 
present  in  the  court  at  the  time  Judge  Swayne  made  any  of  these 
statements.  Belden  was  sick  and  was  at  his  hotel,  and  Davis  says  he 
was  not  there.  Davis  was  not  an  attorney  or  counsel  in  the  case.  His 
name  had  not  been  attached  to  any  pleadings,  his  name  was  not  on  the 
appearance  docket  of  the  court,  he  was  not  an  attorney  of  record,  and 
he  says  he  was  not  an  attorney  in  the  case  in  any  wise. 

Davis  states  that  on  Sunday  morning  after  that  Paquet  telephoned 
to  him  that  he  had  a  telegram  calling  him  home  on  account  of  illness 
in  his  family,  and  remarked  upon  the  fact  that  Belden  was  too  feeble 
and  ill  to  go  to  the  court-house  the  next  da}',  Monday,  and  requested 
Davis  to  take  an  order  of  dismissal  for  him.  This  is,  in  substance,  the 
conversation,  and  Davis  says  he  told  Paquet  he  would  go  to  the  court 
rpoiji  nej^t  morning,  Mona?.y,  on  account  of  this  request  of  Paquet, 
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not  because  he  had  been  an  attorney  in  the  case,  and  take  the  order  of 
dismissal,  and  that,  accordingly,  on  Monday,  the  day  the  court  met, 
he  arose  in  his  place  and  got  an  order  from  Judg^e  Swayne  dismissing 
the  case.  Now,  then,  going  back  to  Saturday  night,  Paquet  drew  up 
the  papers  in  this  action  of  ejectment  against  Judge  Swayne  in  the 
State  court,  and  had  the  papers  all  ready  before  Davis  went  to  Pryor's 
store,  where  they  were  drawn. 

The  contention  was,  on  the  part  of  Davis  and  Belden,  that  they  had 
the  right  to  sue  Charles  Swayne  for  lot  91  upon  the  theory  that  ho  had 
contracted  for  the  land  with  Edgar,  who  claimed  to  own  it.  Neither 
Belden  nor  Davis  had  been  in  court  and  heard  Swayne's  disclaimer. 
They  knew  that  a  suit  had  been  brought  against  Ekigar  for  commissions 
on  account  of  selling  the  land  to  Swayne.  Belden  had  heard  that 
Judge  Swayne  had  bought  lot  91.  He  was  wholly  ignorant  of  Judge 
Swayne's  disclaimer,  and  so  was  Davis.  If  there  was  any  counsel  for 
plaintiifs  in  the  McGuire  case  who  knew  of  Judge  Swayne's  disclaimer 
it  was  Paquet. 

Belden  says  that  upon  the  theory  that  Judge  Swayne  had  contracted 
for  the  land  with  Edgar  and  claimed  to  own  it — Edgar  had  admitted 
that  he  was  in  possession  and  the  contract  was  existing  between  them — 
that  the  title  of  the  alleged  owner  could  be  tried  in  the  State  court, 
Swayne  standing  in  the  shoes  of  Edgar.  That  is  in  substance  what 
Belden  says.  At  the  time  on  Saturday  night  when  this  suit  against 
Swayne  was  brought  it  was  agreed  that  the  case  of  Florida  McGuire 
against  the  Pensacola  City  Company,  pending  in  Swayne's  court, 
should  be  dismissed  on  Monday  morning. 

Pursuant  to  such  agreement,  Monday  morning,  at  the  opening  of 
the  court,  Davis  for  the  first  time  appeared  in  the  case  and  asked  for 
and  obtained  from  Judge  Swayne  an  order  dismissing  the  suit.  I 
have  stated  about  the  tacts  leading  up  to  his '  appearance  in  the  case 
on  Monday  morning.  The  reason  that  Davis  made  the  motion  was, 
as  I  have  said,  because  Paquet  was  called  home  on  Sunday  and  had 
requested  him,  over  the  telephone,  to  do  this. 

After  the  order  of  dismissal  was  made — mark  you,  after  dismissal, 
and  not  before — W.  A.  Blount,  one  of  the  defendants  to  the  suit  which 
had  been  dismissed,  and  who  was  an  attorney  in  the  case — the  McGuire 
case — arose  and  suggested  that  Paquet,  Belden,  and  Davis  had  been 
guilty  of  a  contempt  of  the  court  by  bringing  the  suit  in  the  county 
court  of  Escambia  County  against  Charles  Swayne.  Paquet  was  the 
man  who  drew  the  papers  in  the  suit  against  Swayne  and  was  the  lead- 
ing counsel  in  the  McGuire  case. 

Previous  to  this  action  on  the  part  of  Blount  he  and  Judge  Swayne 
had  a  conference  before  the  court  met  on  Monday.  Swayne  called 
Blount  up  on  Sunday  over  the  telephone  and  asked  nim  if  he  had  seen 
a  statement  of  an  action  against  him  in  the  State  court  published  in 
the  morning  paper,  and  called  Blount's  attention  to  it,  and  they  dis- 
cussed it.  Now,  as  to  what  conclusion  was  arrived  at  can  be,  perhaps, 
inferred  from  the  testimony.  All  that  thej'  ^id  we  do  not  know; 
what  they  may  have  agreed  upon  or  not  have  agreed  upon  we  do  not 
know. 

In  the  unsworn  statement  prepared  and  presented  to  him  by  Blount, 
Judge  Swayne  ordered  a  ruling  to  show  cause  to  be  served  on  Paquet, 
Belden,  ana  Davis.  Paquet  had  gone  home  to  New  Orleans  on  Sun- 
day.    Davis  and  Belden  appeared  and  submitted  an  answer  purging 
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themselves  of  contempt  and  averring  their  right  to  bring  the  suit 
against  Charles  Swayne. 

In  sentencing  Belden  and  Davis  Judge  Swayne  used  very  harsh 
language. 

In  passing  judgment  upon  Judge  Swayne  in  the  matter  of  the  pun- 
ishment orf  Belden  and  Davis  it  is  our  duty  to  consider  the  law  under 
which  it  is  asserted  he  acted  and  the  facts  antecedent  to  and  existing 
at  the  time  of  his  pronouncement.  It  is  also  our  dut3'  to  consider  his 
manner  and  language  used  at  the  time  he  sentenced  the  alleged  offend- 
ers. By  this  we  can  better  judge  of  the  reasons,  the  motives  of  Judge 
Swayne,  and  whether  his  conduct  was  a  misbehavior  in  office.  If  he 
convicted  and  sentenced  these  men  merely  because  of  some  personal 
grievance,  real  or  imaginary,  or  because  of  some  pique  or  feeling  of 
spite,  then  he  was  guilty  of  seriously  wrong  conduct.  He  did  use 
harsh  language,  and  this  tends  to  show  his  reason  and  motive  for  find- 
ing them  guilt}'. 

1  haven't  the  time  to  set  out  the  language  of  the  testimony.  I  am 
sure  that  Senators  will  remember  it,  or,  if  necessary,  read  the  printed 
record. 

It  is  an  anomaly  under  our  free  institutions  that  there  is  one  sort, 
contempt,  of  a  case  in  one  tribunal,  the  judicial,  and  only  one  sort  of 
a  case  and  in  only  one  sort  of  a  tribunal  where  there  is  no  power  to 
review  on  the  merits  the  conduct  of  the  man  making  the  decision. 
That  is  in  a  direct  and  what  is  called  a  '*  criminal  contempt"  proceed- 
ing before  a  United  States  judge,  where  jurisdiction  is  conceded.  The 
courts  will  not  go  into  the  merits  of  it.  If  they  find  that  the  court 
below  had  jurisdiction  according  to  the  facts  and  the  subject-matter 
involved,  and  did  not  exceed  his  jurisdiction,  they  will  not  disturb  the 
findings  on  the  facts.     , 

The  poor  miscreant  who  suffers  by  the  unjust  judgment  of  a  malevo- 
lent or  vicious  judge  can  never  have  the  merits  of  his  case  looked  into. 
The  answer  is  that  it  is  a  contempt  proceeding^  sui  generis,  and  the 
appellate  court  will  not  inquire  into  it.  They  say  simply  that  the 
judge  had  jurisdiction,  acted  within  it,  and  that  he  found  the  facts 
against  the  prisoner,  and  the  facts,  if  true,  as  the  court  below  found 
them,  which  is  assumed,  show  a  contempt,  and  we  will  not  review  the 
case  further. 

Let  me  quote  Rapalje  on  Contempts  (p.  198): 

Every  superior  court  of  record  being  at  common  law  the  sole  judge  of  conteUipts 
against  its  authority  and  dignity,  it  naturally  results  that  the  judgment  of  every  such 
court  in  cases  of  contempt  is  at  common  law  final  and  conclusive  and  not  re\aewable 
by  any  other  tribunal  (which  in  other  caaes  would  lawfully  exercise  appellate  juris- 
diction) ,  either  on  writ  of  error  or  appeal,  unless  specially  authorized  by  statute. 
Nor  can  such  decisions  be  reviewed  upon  (certiorari,  except  in  a  few  States  where, 
upon  this  writ,  tlie  question  of  jurisdiction  may  be  looked  into;  which  question, 
however,  is  most  frequently  and  more  properly  raised  by  means  of  the  writ  of  habeas 
corpus. 

In  Hunter  v.  State  there  is  a  dictum  to  the  effect  that  where  one  is  injured  by  such 
judgment  his  modes  of  redress  are  (1)  by  habeas  corpus  in  which  a  void  commitment 
for  contempt  will  be  disregarded  and  the  party  aischarged  from  custody;  (2)  by 
impeachment  of  the  judges  wrongfully  exercising  the  power;  (3)  perhaps  by  civil 
suit  against  those  inflicting  the  wrong. 

In  California  it  has  been  held  that  an  appeal  will  lie  from  an  oVder  putting  a  party 
in  contempt.  But  as  a  general  rule  an  interlocutory  order  in  these  proceedings  is 
not  appealable,  such  an  order  being  merely  intended  to  bring  the  party  before  the 
court.  In  Connecticut  an  adjudication  of  contempt  by  a  court  of  competent  jurisdic- 
tion, where  the  proceeding  is  according  to  the  common-law  practice,  is  final,  and 
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can  not  be  reviewed  by  a  court  of  error.  But  when  the  question  of  contempt  is 
tried  upon  an  issue  of  law  tendered  by  the  party  moving  in  the  proce^ing  and 
decidea  upon  such  an  issue  the  decision  must  be  regarded  as  a  judgment  upon  which 
a  writ  of  error  may  be  brought. 

In  Maine  a  review  may  be  had  upon  exceptions.  In  Michigan  an  appeal  will  lie 
from  an  order  punishing  a  party  for  a  contempt  for  violating  an  injunction;  for  such 
an  order  is  final.  In  Mmnesota  it  is  held  that  fraud  of  the  defendant  in  disposing  of 
a  trust  fund  can  not  be  reached  and  punished  by  proceedings  for  contempt  in  not 
obeying  the  order  to  pay  it  over  to  the  receiver.  Such  proceedings  can  only  extend 
to  punishing  the  defendant  for  contumaciously  refusing  to  obey  the  ortler.  There- 
fore an  appeal  lies  from  an  order  (X)inmitting  the  defendant  for  such- contempt. 

In  Nebraska  a  judgment  for  contempt  may  be  reviewed  on  error  in  the  supreme 
court  in  the  same  manner  as  in  criminal  cases.  In  New  York  and  several  other 
States  final  orders  punishing  a  party  in  remedial  pro<;eedings  for  contempt,  e.  g., 
orders  imposing  a  fine  in  the  nature  of  an  indemnity  to  a  party  suffering  injury  by 
reason  of  the  alleged  contempt,  are  appealable.  And  in  several  States  final  orders  or 
judgments  in  proceedings  for  criminal  contempts  are  also  appealable.  In  New  York 
an  order  of  the  general  term  of  the  supreme  court  reversing  an  order  of  the  special 
term,  which  adjudged  a  person  guilty  of  criminal  contempt  of  court  in  obstructing 
the  execution  of  a  warrant  for  arrest  on  a  charge  of  crime,  is  not  reviewable  bv  the 
court  of  appeals.  Otherwise,  of  an  order  adiudging  a  person  guilty  of  criminal  con- 
tempt in  violating  an  order  granted  in  a  civil  action,  as  it  is  a  civil  special  proceeding 
within  Code  of  Civil  Procedure,  sections  1356,  1357.  Where  proceedings  have  l)een 
commenced  after  September  1,  1880,  to  punish  for  contempt  in  not  complying  with 
a  surrogate's  decree  made  Ijefore  September  1,  1880,  requiring  the  payment  of  a  sum 
of  money,  such  proceedings,  not  being  a  continuance  of  the  original  proceedings,  are 
subject  to  review  on  appeal. 

In  North  Carolina  where  a  judge  of  the  superior  court  orders  the  costs  in  a  case  to 
be  taxed  against  the  counsel  as  a  punishment  for  contempt  for  n^ligence  occurring 
in  another  court  at  a  previous  time  an  appeal  lies.  And  where,  at  the  instance  of  a 
party  litigant,  judgment  of  imprisonment  is  rendered  against  the  adverse  party  for  a 
contempt  in  willfully  disobeying  an  order  of  court  the  party  aggrieved  is  entitled  to 
an  app^l.  In  Tennessee  the  supreme  court  is  declared  to  have  jurisdi(!tion  to  revise 
the  action  of  the  chancery  court  in  cases  of  contempt  for  violation  of  orders  and  proc- 
ess of  the  latter  tribunal.  In  Virginia  it  is  held  that  a  judgment  of  a  court  imposing 
a  fine  upon  an  attorney  for  aiding  his  client  in  obstructing  the  execution  of  a  decree 
of  such  court  is  appealable.  But  it  is  also  held  in  that  State  that  a  contempt  of  court 
is  in  the  nature  ot  a  criminal  offense,  and  the  proceeding  for  its  punishment  is  in  the 
nature  of  a  criminal  proceeding.  The  judgment  in  such  a  proceeding  can  be  reviewed 
by  a  superior  tribunal  only  by  writ  of  error,  and  not  always  in  that  way. 

And  further,  note  this: 

The  Supreme  Court  of  the  United  States  have  decided  that  proceeding  in  the  court 
below  for  contempt  of  court  is  not  reviewable  on  appeal  or  writ  of  error.  (Hayes  v. 
Fischer,  12  Otto,  U.  S.,  121;  ex  parte  Kearney,  7  Wheat,  U.  S.,  38;  New  Orleans  r. 
Steamship  Co.,  20  Wall.,  U.  S.,  387. ) 

What  is  the  renaedy  ?  It  is  impeachment  where  the  judge  knowingly 
and  unlawfully  adjudges  a  person  guilty  of  a  contempt  of  court  ana  in 
such  wrongful  case  imposes  fine  and  imprisonment.  The  object  is  to 
remove  the  judge  who  would  be  guilty  of  such  conduct,  so  that  he  may 
not  offend  again. 

Now,  on  tne  habeas  corpus  proceedings  by  Belden  and  by  Davis  the 
sentence  imposed  by  Judge  Swayne  was  modified  to  the  extent  that 
they  were  allowed  to  take  punishment  in  the  alternative,  the  statute 
being  in  the  alternative.  It  is  strange  that  Judge  Swayne  and  Mr. 
Blount  should  have  been  so  hasty  in  taking  away  the  personal  liberty 
of  these  men  that  they  seem  not  to  have  stopped  to  read  the  statute 
of  1831.  They  seem  not  to  have  stopped  to  consider  what  the 
Supreme  Court  has  uniformly  held  from  the  Robinson  case  down. 
They  seem  not  to  have  proceeded  orderly,  properly,  legally,  under- 
standin^ly;  but  they  seem  to  have  proceeded  harshly,  hastily,  and 
vindictively. 
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Blount  says  that  the  case  had  been  tried  several  times  before,  and  I 
take  it  that  he  had  become  irritated  over  it,  and  Judge  Swayne  seems 
to  have  angered.  A  sentence  was  pronounced  which  was  not  authorized 
by  law — two  years'  disbarment.  Blount,  apparently  without  having 
scrutinized  the  statute,  suggested  that  the  disbarment  was  without 
authority  in  such  proceedings.  .  If  he  had  examined  the  statute,  or  if 
the  judge  had*  done  so,  the  lack  of  power  to  inflict  the  double  punish- 
ment— ^fine  and  imprisonment—would  have  been  manifest.  The  judge 
seemed  to  have  been  ignorantly  or  knowing!}^  willing  to  trample  the 
law  and  the  rights  of  these  defendants  under  foot. 

A  judge  not  onl}'^  ought  to  be  the  personification  of  integrity,  of 
honor,  of  uprightness,  but  he  ought  to  be  an  example  of  calmness,  of 
patience;  a  man  exhibiting  a  love  of  justice.  He  should  be  such  a 
man,  when  he  comes  to  try  the  rights  of  his  fellow-man,  as  to  be 
without  passion,  without  emotion,  without  irritation.  He  ought  to 
try  the  accused  as  if  it  was  the  law  that  had  been  offended,  not  he 
himself,  not  a  mere  personal  grievance  to  be  considered,  but  an  offense 
against  the  majesty  of  the  law. 

How  can  it  be  said  the  conduct  of  Belden  or  Davis  made  either 
guilty  of  any  wrongdoing  in  their  oflScial  capacity  in  Judge  Swayne's 
court?  Judge  Swayne  said  in  his  statement  from  the  bench  that  they 
had  a  right  to  sue  him.  Of  course  they  had  a  right  to  sue  him,  but 
he  objected  to  the  manner  of  suing  him.  If  they  had  the  right  to 
bring  that  suit,  how  could  they  commit  a  wrong  in  bringing  it  at  the 
nighttime  or  at  the  noonday?  If  they  had  the  right  to  institute  that 
suit,  how  does  the  fact  that  they  brought  it  at  8  o^lock  at  night — and 
the  testimony  shows  that  Paquet  prepared  all  the  papers — alter  the 
case?  Suppose  they  had  the  right  to  bring  the  suit,  as  Judge  Swayne 
said  they  had,  and  that  they  had  waited  until  Monday,  would  it  have 
been  wrong?  Or  if  they  had  brought  it  in  the  noonday  of  Saturday, 
would  it  have  been  wrong? 

The  fact  is  that  Judge  Swayne's  bosom  was  filled  with  unjudicial 
feelings  and  wrath  on  Monday  morning  on  account  of  that  publication, 
with  which  he  had  nothing  to  do. 

What  did  they  do  that  was  a  contempt  of  court?  It  did  not  consist 
in  his  bringing  the  suit.  It  could  not  have  been  in  printing  the  news- 
paper article,  because  Judge  Swayne  did  not  predicate  his  judgment 
upon  that.  Then,  tell  me  where  and  how  in  his  official  capacity  they 
were  guilty  of  contempt  of  court? 

Notning  was  done  in  the  presence  of  the  court.  Nothing  done  so 
near  thereto  as  to  obstruct  the  administration  of  justice.  Mr.  Blount, 
Judge  Swayne's  friend,  in  his  testimony  says  that  the  bringing  of  the 
suit  would  not  have  hindered  Judge  Swayne  from  trying  the  McGuire 
case.  It  could  not  have  obstructed  him.  But  it  was  some  sort  of 
indignity,  more  imaginary  than  real,  that  actuated  the  Judge. 

]Vlr.  President,  the  House  of  Representatives  believes  tnat  Judge 
Swayne  is  guilty  of  several  impeachable  offenses.  That  under  the 
guise  and  pretense  of  expenses  for  travel  and  attendance  outside  of 
his  district  he  has  wrongfully  received  several  thousand  dollars  to 
which  he  was  not  entitled.  That  he  has  not  resided  in  his  district  as 
required  by  positive  law.  That  he  unlawfully  and  malevolentlv  pun- 
ished Belden  and  Davis  for  an  alleged  contempt  of  court.  That  he 
had  no  right  to  punish  O'Neal  in  the  contempt  proceedings.    That  he 
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has  been  guilty  of  such  misbehavior  in  office  as  to  forfeit  the  respect 
and  confidence  of  the  people.  And  that  he  has  violated  the  condi- 
tions upon  which  he  holds  his  commission,  and  that  he  should  l>e  con- 
victed and  removed  from  the  office  of  judge  for  the  northern  district 
of  Florida. 

Mr.  Manager  Powers.  Mr.  President 

Mr.  Bailey.  Mr.  President,  I  think  there  ought  to  be  a  quorum  in 
'  he  Senate  during  the  argument. 

The  Presiding  Officer.  The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names: 

Alger,  Allison,  Ankeny,  Bacon,  Baile\',  Ball,  Bard,  Bate,  Berry,  Bev- 
oridge,  Blackburn,  Burnham,  Burrows,  (iJlark  of  Wyoming,  Clay, 
Cockrell,  Crane,  Culberson,  CuUom,  Depew,  Dick,  Dietrich,  Dryden, 
Dubois,  Elkins,  Fairbanks,  Fo raker,  Foster  of  Louisiana,  Frye,  Fulton, 
Gallinger,  Gamble,  Gorman,  Hale,  Hansbrough,  Heyburn,  Kean,  Kit- 
tredge,  Latimer,  Long,  McComas,  McCreary,  McCumber,  McEnery, 
Mcl^urin,  Mallory,  Millard,  Money,  Morgan,  Nelson,  Newlanas, 
Overman,  Patterson,  Penrose,  Perkins,  Pettus,  Piatt  of  Connecticut, 
Platt  of  New  York,  Quarles,  Smoot,  Spooner,  Stewart,  Stone, 
Taliaferro,  Teller,  Warren,  Wetmore. 

The  Presiding  Officer.  Sixty-seven  Senators  have  answered  to 
their  names.     A  quorum  is  present. 

Mr.  Manager  Powers.  Mr.  President,  it  is' my  purpose  in  the  lim- 
ited time  allotted  to  me  to  ask  the  consideration  of  the  court  to  the 
evidence  in  its  application  to  the  five  last  articles  under  the  impeach- 
ment. These  articles  are  known  as  relating  or  pertaining  to  the  con- 
tempt case  of  Belden,  Davis,  and  O'Neal.  I  noticed  the  other  dav 
that  the  learned  counsel  for  the  respondent,  in  opening  his  case,  took 
occasion  to  say  that  the  managers,  he  assumed,  did  not  put  anj^  par- 
ticular stress  upon  the  article  relating  to  the  O'Neal  case  from  the  fact 
that  the  evidence  and  the  ceitified  records  introduced  in  evidence  were 
not  read  to  the  court. 

You  will  remember,  Mr.  President,  that  when  1  offered  that  evi- 
dence J  explained  to  the  Senate  that  it  would  occupy  so  much  time  if 
the  reading  took  place  that  I  would  like  to  have  and  did  receive  the 
permission  of  the  court  to  introduce  that  evidence  without  first  read- 
ing it.  The  course  which  I  took  at  that  time  I  am  sure  met  with  the 
approval  of  the  Senate,  and  I  wish  to  say  to  my  distinguished  friend 
who  represents  with  so  much  ability  the  respondent  in  this  case,  that 
he  never  was  more  mistaken  in  his  life  if  he  nelieves,  or  for  a  moment 
has  assumed,  that  the  managers  do  not  put  strength  and  stress  upon 
the  twelfth  article  of  impeacTiment. 

Now,  I  desire  that  the  membership  of  this  great  court  should  first 
understand  the  circumstances  which  existed  when  these  contempt  cases 
came  up  for  considerution  ))ofore  the  respondent  in  this  case.  First, 
I  ask  the  court  to  observe  the  laws  which  were  in  force  at  that  time  in 
relation  to  summary  punishment  for  contempt. 

You  will  find,  Mr.  President,  upon  the  seventy-third  page  of  the 
record  which  is  before  you  the  act  which  was  passed  in  1831,  entitled 
''An  act  declaratory  of  the  law  concerning  contempts  of  court."  That 
act  has  just  been  read  by  my  distinguished  friend  who  has  addressed 
the  Senate,  but  it  requires,  as  it  will  no  doubt  receive  from  the  mem- 
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bership  of  this  court,  a  careful  examination;  and  I  desire  to  say  that 
it  is  of  the  utmost  importance  that  we  should  consider  the  circum- 
stances under  which  that  statute  was  passed. 

It  was  passed  within,  I  think,  about  sixty  days  after  the  termination 
of  the  famous  Peck  impeachment  case,  the  last  case  which  can  prop- 
erly be  called  a  judicial  impeachment  tried  before  the  Senate  of  the 
United  States. 

You  will  remember  that  in  that  case  the  distinguished  attorney  for 
the  respondent,  William  Wirt,  then  in  the  zenith  of  his  great  profes- 
sional fame,  urged  upon  the  Senate  that  the  Fedeml  courts  had  the 
right  to  punish  for  contempt  under  the  common  law  and  under  that 
broader  domain  known  as  tne  law  which  is  inherent  in  the  court  for 
the  protection  of  the  court.  The  argument  of  the  distinguished  attor- 
ney so  impressed  the  Senate  that  thej^  voted  an  acquittal. 

The  moment  that  acquittal  was  voted  Mr.  Buchanan,  the  chairman 
of  the  managers  who  presented  the  case,  suggested  to  one  of  the  mem- 
bers that  that  question  ought  to  be  taken  up  at  once,  and  I  think  it 
was  Mr.  Draper  who  introduced  the  resolution  for  an  examination  into 
the  question  of  the  power  to  punish  for  contempt  which  resulted  in  the 
passage  of  the  act  to  wliich  I  have  referred. 

I  wish  to  call  your  attention  to  page  74  of  the  recor  ,  where  the 
language  used  at  that  time  in  the  consideration  of  this  new  contempt 
law  appears.     The  distinguished  member  of  the  House  said: 

I  do  wish  to  know  upon  what  tenure  the  people  of  this  country  hold  their  liber- 
ties. *  *  *  I  am  not  for  holding  my  liberty  for  one  moment  at  the  discretion  of 
any  individual.  It  may  be  said,  sir,  in  opposition  of  the  resolu^on,  that  there  will 
be  difficulty  in  defining  contempts  of  court.  Though  this  may  be  true,  we  shall  find 
no  diflSculty  in  defining  what  are  not  contempts  of  court. 

That  was  the  feeling  on  the  part  of  Congress  after  that  decision;  and 
I  think,  Mr.  President,  it  is  fair  to  say  that  Congi'ess  reached  the  con- 
clusion at  that  time  that  the  Federal  courts  of  this  country  were  acting 
under  an  authority  far  too  unlimited  in  the  matter  of  the  punishment 
of  contempt. 

That  law  to  which  I  have  referred  was  pas&ed  in  1831.  It  came  up 
for  interpretation  for  the  first  time  in  1835,  in  what  is  known  as  the 
Poulson  case,which  was  decided  in  the  eastern  district  of  Pennsylvania, 
the  decision  being  rendered  by  Circuit  Justice  Baldwin.  I  feel  very 
confident  that  if  the  members  of  this  couit  examine  that  decision,  they 
will  be  impressed  with  the  ability  and  the  careful  consideration  which 
that  justice  gave  to  the  law.  There  is  no  question  that  the  judges  of 
the  Fedeml  courts  felt,  and  possibly  had  a  right  to  feel,  that  their 
powers  in  relation  to  contempt  had  been  altogether  too  much  abridged. 

Permit  me,  Mr.  President,  to  call  your  attention  to  the  language  of 
.Justice  Baldwin  in  the  case  to  which  1  have  referred.  That  is  a  citse 
which  is  reported  in  19  Federal  Cases,  and  the  part  from  which  I  read 
is  on  page  1207: 

It  would  ill  become  any  court  of  the  ITnite^l  States  to  make  a  stnigele  to  retain 
any  summary  power  the  exercise  of  which  is  manifestly  contrary  to  the  declared  will 
of  the  legislative  power.  It  is  not  like  a  case  where  the  right  of  property  or  per- 
sonal liberty  is  intended  to  be  affected  by  a  law,  which  the  court  would  construe 
very  strictly,  to  save  a  right  granted  or  secured  by  any  former  law.  Neither  is  it 
proper  to  arraign  the  wisdom  or  justice  of  a  law  to  which  a  court  is  bound  to  submit, 
nor  to  make  an  effort  to  move  in  relation  to  a  matter  when  there  is  an  insuperable 
bar  to  any  efficient  action. 
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Again,  the  court  says: 

This  provision  is  in  further  confirmation  of  the  view  taken  of  the  first  section. 
Referring"  to  the  second  section  of  the  act  of  1831: 

It  is  a  clear  indication  of  the  meaning  of  the  law  that  the  misbehavior,  which  may 
still  be  punished  in  a  summary  manner,  does  not  refer  to  thone  acts  which  subject  a 
party  to  an  indictment. 

Let  me  read  that  once  more: 

It  is  a  clear  indication  of  the  meaning  of  the  law  that  the  misbehavior,  which  may 
sttll  be  punished  in  a  summary  manner,  does  not  refer  to  those  acts  which  subject  a 
party  to  an  indictment.  To  construe  it  otherwise  would  be  to  authorize  accumula- 
tive punishment  for  the  same  offense.  Taking  the  two  sections  in  connection,  the 
law  admits  of  only  one  construction.     The  first  alludes  to  that  kind  of  inisl)ehavior — 

Meaning  the  first  section — 

which  is  calculate<l  to  disturb  the  order  of  the  court,  such  as  noise,  tumultuous  or 
disorderly  behavior,  either  in  or  so  near  to  it  as  to  prevent  its  proceeding  in  the 
orderly  aispat<;h  of  its  business;  not  to  anv  attempt  to  influence,  intimidate,  or 
impede  a  juror,  witness,  or  ofiicer  in  the  <lischarge  of  his  duty  in  any  other  manner 
whatever- 

Again,  on  the  same  page,  after  a  discus.sion  of  the  statute,  the  court 
says: 

The  law- 
Meaning  this  act — 
has  tied  their  hands. 

Meaning  the  hands  of  the  court. 

The  judges  must  be  passive.  It  is  not  for  them  to  be  the  first  to  set  the  example 
of  disobeinence  to  the  law,  or  attempt  to  evade  plain  enactments;  most  especially 
not  by  the  exercise  of  a  forbidden  jurisdiction. 

That  statute  came  up  aj^ain  for  intei*pretation  in  the  case  known  as 
Ex  parte  Rohinson,  19  Wallace,  and  Justice  Field  in  that  case  laid 
down  substantially  the  same  interpretation  that  had  been  laid  down  by 
Justice  Baldwin  many  years  ago.  He  goes  on  to  say  that  the  limit  of 
the  power  of  the  court  is  to  three  classes  of  cases  under  that  statute, 
and  this,  you  will  remember,  Mr/  President,  was  a  decision  made  by 
the  United  States  Supreme  Court  as  late  as  1873.  Justice  Field  goes 
on  to  say: 

First,  where  there  has  been  misbehavior  of  a  person  in  the  presence  of  the  courts, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justii^e;  second,  where  there 
has  been  misbehavior  of  any  oflftcer  of  the  courts  in  nis  ofilicial  transactions,  and 
third,  where  there  has  been  disobedience  or  resistance  by  any  officer,  i>arty,  juror, 
witness,  or  other  person  to  any  lawful  writ,  process,  order^  rule,  decree,  or  conmiand 
of  the  courtB.  As  thus  seen,  the  power  of  these  courts  m  the  punishment  of  con- 
tempts can  only  be  exercised  to  insure  order  anddeconim  in  their  presence,  to  secure 
faithfulness  on  the  part  of  their  officers  in  their  official  transactions,  and  to  enforce 
ol)edience  to  their  lawful  orders,  judgments,  and  processes. 

I  have  cited  this  statute  and  I  have  gone  somewhat  carefully  into 
these  two  decisions  for  the  purpose  of  giving  to  this  tribunal  an  oppor- 
tunity to  see  the  circumstances  as  they  existed  when  O'Neal,  referred 
to  in  the  twelfth  article,  was  brought  before  Judge  Swayne's  court. 

You  will  remember  that  Mr.  Blount  the  other  day,  in  reply  to  ques- 
tions which  1  put  to  him,  said  that  he  brought  to  the  attention  of  this 
respondent  the  statute  to  which  1  have  referred;  that  he  read  it  to  him; 
that  he  brought  to  his  attention  the  Poulson  case,  which  was  an  inter- 
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pretation  of  that  statute  in  1835,  and  that  he  then  brought  to  his  atten- 
tion the  opinion  as  rendered  by  Justice  Field  in  ex  parte  Robinson  in 
1873,  and  read  them  to  Judge  Swayne,  and  then  gave  him  an  oppor- 
tunity to  examine  them. 

Having  before  us  the  law  as  it  had  been  presented  to  this  respondent, 
I  now  come  to  an  examination  of  the  evidence  relating  to  the  facts.  I 
am  going  to  take  in  the  first  place  the  last  article,  which  is  known 
as  the  O'Neal  contempt  case.  A  large  amount  of  evidence  has  been 
introduced  in  support  of  that  article  But  the  facts  which  are  mate- 
rial to  the  issue  are  not  in  dispute,  nor  is  the  law  ambiguous  or  sub- 
ject to  discussion.  • 

In  1902— that  is,  three  years  ago — there  lived  in  the  city  of  Pensa- 
cola  two  men,  one  by  the  name  or  Greenhut  and  the  other  by  the  name 
of  O'Neal.  Both  were  directors  of  the  American  National  Bank,  and 
O'Neal  was  its  president,  and  Greenhut  was  a  member  of  what  was 
known  as  the  ''finance  committee"  on  the  part  of  the  directors. 

Some  time  prior  to  the  altercation,  to  which  I  shall  refer  later  on,  a 
man  by  the  name  of  Moreno,  living  in  Pensacola,  and  a  friend  of 
Greenhut's,  had  come  to  the  American  Bank  for  the  purpose  of 
obtaining  a  loan  of  $18,000.  It  was  a  request  that  an  acceptance  which 
had  upon  its  back  the  indorsement  of  Moreno  should  be  aiscounted  by 
the  bank,  and  he  offered  as  additional  collateral  to  it  a  mortgage  upon 
a  piece  of  real  estate  standing  in  the  name  of  his  wife. 

The  finance  committee,  of  which  Greenhut  was  a  member,  examined 
the  security  and  pronounced  it  sufiScient.  Mrs.  Moreno  executed  a 
mortgage  as  security  for  the  payment  of  the  acceptance,  gave  her  note, 
I  think,  in  connection  with  it,  and  the  acceptance  was  discounted. 
Later  on  Greenhut  brought  to  the  bank  Moreno  with  an  acceptance  of 
$1,500  bearing  Greenhurs  indorsement,  and  the  bank  discounted  that. 

Some  time  m  the  summer  of  1902,  I  think  in  September,  Moreno 
became  embarrassed  and  filed  his  petition  in  bankruptcy  in  the  district 
court  for  the  northern  district  of  Florida,  was  adjudicated  a  bankinipt, 
and  Greenhut,  his  friend,  was  elected  and  appointed  as  a  tru^ee  of  the 
bankrupt's  estate. 

Some  time  prior  to  this,  the  acceptance  of  $1,500  having  become  due 
and  demand  having  been  made  upon  the  indorser,  Greenhut,  to  pay  it, 
and  he  having  failed  to  pay  it,  the  bank,  after  a  conversation,  as  it 
appears  from  the  evidence,  with  Greenhut,  brought  a  suit  against  him, 
and  that  suit  at  the  time  to  which  I  shall  now  refer  was  pending  in  the 
State  courts  of  Florida. 

On  the  18th  day  of  October  of  the  same  year  Greenhut,  acting,  as  he 
claims,  upon  advice  of  counsel,  brought  a  bill  in  equity  in  the  State 
circuit  court  of  Escambia  Countj"  in  i  lorida  to  set  aside  this  mortgage 
of  $13,000,  and  to  have  the  property  standing  in  the  name  of  his  wife 
adjudged  to  be  the  property  of  the  husband  and  turned  over  to  the 
ban krupt  estate.  That  suit  was  brought  against  the  American  National 
Bank  and  others. 

The  suit,  you  will  understand,  was  brought  by  Greenhut  as  trustee, 
and  although  he  was  present  and  knew  that  the  transaction  was  a  bona 
fide  transaction  and  had  been  present,  as  it  appears  from  the  evidence, 
when  the  money  was  paid  over,  and  knew  that  the  bank  had  given  out 
its  money  and  paid  it  in  good  faith  and  later  on  had  sold  or  transferred 
this  collateral  to  some  one  else,  Greenhut,  nevertheless,  under  the 
advice  of  counsel,  brought  this  equity  proceeding.     The  advice  of 
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counsel  is  a  most  important  feature  in  this  world,  and  Greenhut  said 
he  did  it  under  the  advice  of  counsel. 

That  proceeding  was  brought  on  the  18th  day  of  October,  and  papers 
were  served  upon  the  oflScers  of  that  banl^.  Greenhut  was  not  present 
when  these  papers  were  served. 

On  Monday,  two  days  later — that  is,  October  20 — ^while  O'Neal,  the 
president  of  the  bank,  was  on  his  way  from  his  house  to  his  bank  by 
the  usual  route  which  he  traveled,  he  passed  the  store  of  Greenhut, 
this  trustee  in  bankruptcy.  Greenhut  was  standing  on  the  street  and 
talking  with  a  man  by  the  name  of  Lischkonflf,  and  as  O'Neal  came 
along  he  said  "Good  morning"  to  both  Greenhut  and  Lischkonff, 
whom  he  knew,  and  said  to  (jreenhut,  ''When  you  are  at  leisure  I 
should  like  to  have  a  word  with  you."  Lischkonff  turned  about  to 
pass  away  and  Greenhut  said,  "  Well,  I  am  at  leisure  now,  step  inside 
the  store,"  and  so  they  both  went  inside  the  store. 

You  will  find  upon  a  reading  of  the  testimony  of  the  two  men — 
because  these  two  parties  were  the  only  parties  who  had  any  knowledge 
of  what  took  place  inside,  there  was  no  eye  witness  to  it— that  when 
they  got  inside  O'Neal  said  to  Greenhut,  ''  I  see  that  you  have  brought 
a  suit  against  the  bank,  and  I  should  like  to  know  what  reason  you  have 
for  bringing  a  suit  of  that  kind.  You  were  present.  You  know  that 
that  transaction  was  all  right."  ''Well,"  said  Greenhut,  "I  brought 
thatunder  the  advice  of  my  counsel."  *'  Well,"  said  O'Neal,  "  I  should 
have  thought  that  vou  would  have  spoken  to  us  about  it  before  you 
brought  the  suit.  You  know  when  we  sued  you  on  that  acceptance  we 
talkea  it  over  with  you  and  gave  you  a  chance  to  pay  it."  He  said, 
"Whatever  I  have  done,  I  have  done  under  advice  of  my  counsel,  and 
you  go  and  see  him."  "Well,"  says  O'Neal,  "you  are  no  gentleman." 
Turnmg  to  O'Neal,  Greenhut  sa3'8,  "You  are  no  gentleman,"  and 
Greenhut  says,  "I  am  as  much  of  a  gentleman  as  you  are."  Then 
O'Neal  says,  "  If  you  will  step  outside,  we  will  settle  that  question." 

Now,  there  was  no  controversy  over  it.  That  is  the  testimony  that 
was  before  the  court  when  that  case  was  decided.  Bothparties  started 
toward  the  door  to  settle  that  most  momentous  and  important  question 
as  to  which  was  the  more  of  a  gentleman. 

Now,  I  assume  that  that  issue  is  an  issue  that  has  led  to  a  great  many 
personal  altercations  and  affrays  in  years  gone  by,  and  that  it  is  an  issue 
that  will  lead  to  a  great  many  in  the  future.     It  was  that  important 

Question  which  led  those  two  men  to  start  for  the  door  to  settle  it. 
n  other  words,  O'Neal  said:  "  If  you  will  step  outside  we  will  settle 
it,"  and  the  invitation  was  acceptea  by  Greenhut. 

Now,  before  they  got  to  the  door  tney  got  into  a  fierce  affray,  and 
you  will  find  upon  that  that  there  is  a  great  discrepancy  in  the  testi- 
mony. O'Neal  says  that  while  he  was  on  his  way  to  the  door  Green- 
hut came  up  behind  him  and  dealt  him  a  staggering  blow,  and  that  he 
turned  around  and  saw  Greenhut  coming  at  nim,  and  as  he  came  at 
him  again  he  tried  to  ward  off  the  blow,  and  he  drew  a  knife  from  his 
pocket,  and  in  the  controversy  he  stabbed,  and,  as  I  admitted  the 
other  day,  seriously  injured  Greenhut.  On  the  other  hand,  Greenhut 
says  that  while  he  was  following  him  out  toward  the  street  O'Neal 
turned  around  and  made  a  lunge  at  him  and  stabbed  him  before  he 
got  a  chance  to  reach  the  street  and  to  settle  the  controveray  as  to 
which  was  the  more  of  a  gentleman. 
Now,  that  occurred  on  the  20th  of  October.     It  was  not  in  the  court- 


636      8WAYNE   IMPEACHMENT  PROCEEDINGS   IN   THE   SENATE. 

house  of  the  northern  district  of  Florida.  That  court  was  not  in  ses- 
sion. Judge  Swayne  was  not  in  his  district.  He  was  hundreds  and 
possibly  a  thousand  miles  away  from  his  district  at  the  time  of  this 
altercation. 

The  suit  which  the  trustee  had  brought  was  not  pending  in  Judge 
Swayne's  court.  He  had  not  brought  it  under  any  affirmative  order, 
mandate,  or  decree  of  tludge  Swayne's  court.  If* you  will  study  the 
fividence  you  will  find  that  the  issue  of  bringing  that  suit  had  nothing 
whatever  to  do  with  that  controversy  except  so  far  that  if  the  suit  had 
not  been  brought  possibly  the  gentlemen  would  not  have  had  the  con- 
versation— nothing  more  than  that.  It  may  be  that  the  respondent  goes 
so  far  as  to  say  that  the  bringing  of  that  suit  was  the  approximate  cause 
of  that  affray,  because  if  it  haa  not  been  brought  there  would  not  have 
been  any  conversation  on  that  point.  Certainly,  in  order  to  show  that 
that  suit  was  the  cause  of  the  affray,  it  must  be  upon  the  theory  that 
thei*e  would  have  l)een  no  conversation  unless  the  suit  had  been  brought. 

Well,  now,  let  us  see  what  happened  after  that.  Greenhut  could 
not  go  to  Judge  Swayne  at  that  time  because  Judge  Swayne  was  in 
Guyencourt,  Del.,  and  he  waited,  and  while  he  waited  his  wounds 
heiiled.  Ju^ge  Swayne  in  due  time  returned  to  the  district  somewhere 
about  Christmas  time,  or  possibly  in  Movember.  He  came  down  there 
and  opened  his  court,  and  Greenhut  filed  a  complaint  before  Judge 
Swayne,  and  in  that  complaint  he  alleged  that  he  had  been  assaulted  | 

because  he  brought  that  suit,  and  that  this  assault  was  solely — mind 
that — solely  for  the  purpose  of  preventing  him  from  continuing  the 
suit. 

Well,  Mr.  Blount — and  Mr.  Blount  is  a  good  lawyer,  and  he  has  the 
indorsement  of  the  distinguished  gentlemen  who  represent  the  respond- 
ent— Mr.  Blount  appeared  and  filed  a  demurrer,  and  it  was  at  the 
time  of  filing  the  demurrer  that  he  brought  to  the  attention  of  this 
respondent  the  statutes  and  the  decisions  to  which  I  have  referred. 
But  Judge  Swayne  overruled  the  demurrer.  Then  O'Neal  came  in 
and  filed  his  answer  purging  himself  of  contempt.  You  will  find  the 
answer  printed  in  the  Record,  and  I  trust  that  the  court  will  observe 
that  answer.  If  you  can  imagine  an  answer  that  more  completely 
purges  a  man  of  contempt  than  that,  you  can  imagine  an  answer  bet- 
ter than  any  that  has  ever  yet  appeared  in  any  case  which  has  come  to 
my  attention. 

In  that  answer  O'Neal  says  not  only  that  he  did  not  intend  to  have 
any  altercation  or  affray  with  Greenhut,  but  he  further  says  that  in 
that  altercation  he  did  what  was  necessary,  and  no  more  than  was  nec- 
essary, to  protect  his  person  against  a  stronger  man  than  himself. 
More  than  that,  he  says  that  he  never  meant  any  contempt  of  the  court, 
and  that  he  never  dreamed  of  it,  and  that  nothing  was  more  remote 
from  his  mind  than  the  idea  of  committing  a  contempt  upon  the  honor- 
able district  court  of  the  district  in  w^hich  he  resided. 

Well,  ordinarily  a  man  can  purge  himself  of  contempt.  If  one  of 
the  members  of  this  court,  Mr.  President,  were  to  be  summoned  a^  a 
witness  before  the  court  and  failed  to  appear  in  the  morning  at  the 
time  named  in  the  summons,  he  would  be  in  contempt  of  the  court, 
and  the  court  would  have  the  right  to  issue  an  attachment. 

But  whenever  he  came  in  and  said  that  he  was  detained,  whether  on 
account  of  the  conveyance  that  he  was  using  or  by  illness  or  the 
illness  of  some  one  in  his  family  and  made  oath  to  it,  that  would  be  the 
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end — that  is,  the  "  purging,"  so  called — and  the  proceeding  would  be 
dismissed  as  against  the  party. 

Now,  this  right  to  purge  for  contempt  is  as  old  as  the  common  law. 
You  will  find  that  Blackstone  discusses  it,  and  he  says  that  while  it  is 
a  dangerous  thing  as  applied  to  the  conscience  of  the  individual,  never- 
theless it  entitles  him  to  be  released,  and  if  he  has  made  a  faKse  oath, 
then  that  cau  be  reached  by  indictment.  But  the  purging  of  contempt  * 
on  the  part  of  O'Neal,  complete  as  it  was,  absolue  as  it  was,  did  not 
have  the  slightest  eifect  upon  Judge  Swayne,  and  he  ordered  the  case 
to  proceed  to  trial. 

1  recognize,  Mr.  President,  that  this  high  court  of  impeachment  at 
this  time  in  the  session  is  greatly  pressed  with  the  work  of  what  is 
known  as  the  "  public  business,"  but  if  any  member  of  this  court  wants 
to  read  something  interesting,  something  a  little  more  interesting  than 
ever  yet  has  been  published  in  the  shape  of  fiction,  let  him  re^  the 
trial  which  was  conducted  in  the  O'Neal  case  before  Judge  Swayne. 
That  trial  went  on  the  evidence,  all  of  which  is  printed,  lou  will  find 
it  in  the  record. 

About  one  of  the  first  things  that  occurred  in  that  trial  was  the 
attempt  upon  the  part  of  the  prosecution  to  prove  that  Greenhut  had 
a  reputation  for  peace  and  quiet.  His  reputation  had  not  been 
attacked  up  to  that  time,  and  while  Mr.  Blount,  with  all  the  force  of 
his  great  legal  attainment  and  ability,  contended  that  such  evidence 
oug-nt  not  to  go  in,  and  said,  "We  do  not  propose  to  attack  the  repu- 
tation of  the  complainant  for  peace  and  quiet,"  nevertheless  it  went 
in,  and  they  called  eleven  witnesses  to  prove  that  he  was  a  man  of 
peace  and  quiet. 

There  was  not  the  slightest  evidence  that  while  these  two  men, 
O'Neal  and  Greenhut,  had  lived  together  in  Pensacola  under  like  con- 
ditions and  like  circumstances,  O'Neal  had  not  maintained  just  as  good 
a  reputation  for  peace  and  quiet  as  Greenhut.  Nevertheless,  Judge 
Swayne  allowed  evidence  to  be  put  in  that  sometime  away  back  in  the 
past,  in  some  other  country,  or  some  other  State,  or  some  other  county, 
where  conditions  were  different,  O'Neal  was  arrested  for  carrying  a 
concealed  weapon. 

Mr.  Manager  Palmer.  He  made  O'Neal  testify. 

Mr.  Manager  Powers.  He  made  O'Neal  testify  that  he  was  convicted 
for  carrying  a  concealed  weapon;  and,  furthermore,  that  at  some  time 
in  his  life  he  had  fired  a  gun  across  a  public  highway,  which  was  in 
violation  of  some  by-law  or  ordinance. 

Now,  that  is  the  way  that  testimony  went  in,  and,  mind  you,  that 
testimony  went  in  against  the  protest  of  Mr.  Blount,  who  represented 
the  respondent. 

Well,  now,  when  that  case  was  completed  and  all  the  evidence  was 
in.  Judge  Swayne  delivered  a  somewhat  lengthy  opinion;  and  if  you 
will  read  that  opinion,  which  is  published  in  the  record,  you  will  find 
that  the  only  question  before  the  court  and  the  only  question  which 
he  attempted  to  settle  was  whether  the  stabbing  of  Greenhut  by  O'Neal 
was  justifiable.  I^am  going,  with  the  permission  of  the  court,  to  read 
a  short  extract  from  that  opinion  for  two  purposes;  first,  to  show 
what  was  in  the  respondent's  mind  at  the  time  he  sent  O'Neal  to  jail 
for  sixty  days  for  having  taken  part  in  a  contest  as  to  whether  he  was 
more  of  a  gentleman  than  his  friend  Greenhut,  but  also  to  show  the 
manner  in  which  justice  was  administered  in  the  court  at  Pensacola. 
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Mr.  Manager  Olmsted.  Will  you  not  ffive  the  page  in  the  record? 

Mr.  Manager  Powers.  I  can  not  give  the  pa^e  at  this  time.  I  am 
not  sure  where  it  is  in  the  testimony  that  was  introduced.  Possibly 
my  friend  will  look  it  up  and  can  state  it  later  on. 

Mr.  Manager  Olmsted.  The  opinion  begins  on  page  229. 

Mr.  Manager  Powers.  On  page  231  of  the  record  Judge  Swayne 
used  the  following  language: 

It  is  a  recognized  rule  of  law  by  everybody  who  knows  any  law  that  in  order  to 
justify  anyone  with  an  assault  with  a  deadly  weapon  they  must  first  retreat  as  far  as 
they  can  get  when  assaulted,  and  when  they  can  go  no  farther,  if  their  assailant  has 
something  which  is  likely  to  endanger  their  life  or  do  them  great  bodily  harm,  as  I 
remember  the  languarge,  only  then  are  they  entitled  to  assault  anyone  with  a  knife, 
pistol,  or  any  weapon  for  self-protection.  Otherwise,  if  there  is  an  opportunity  to 
nee,  they  must  go,  and  if  they  do  not,  and  stand  and  what  is  commonly  called  ''fight/' 
and  they  injure  their  assailant,  they  are  responsible  therefor. 

And  he  found  that  this  man  O'Neal  could  have  gotten  away;  that 
the  door  was  open;  that  he  was  near  the  street;  and  that  he  might  have 
gotten  away;  but  that  instead  of  running  as  fast  as  he  could  and  try- 
ing to  keep  out  of  the  way  of  Greenhut,  he  stopped,  and  when  he 
stopped  and  found  Greenhut  after  him  he  drew  his  knife  and  com- 
mitted an  unjustifiable  assault. 

I  imagine  there  is  something  in  that  opinion  that  may  go  a  long  way 
toward  establishing  a  new  precedent  in  this  countr}''  on  the  subject  of 
what  constitutes  a  justifiable  assault. 

Well,  when  that  case  was  over  Judge  Swayne  found  O'Neal  guilty. 
I  do  not  know  what  he  found  him  guilty  of.  Apparently  he  found 
him  guilty  of  an  unjustifiable  assault. 

Mr.  Manager  Palmer.  1  want  you  to  read  the  testimony  that  found 
him  guilty. 

Mr.  Spooner.  What  is  the  page? 

Mr.  Manager  Palmer.  On  page  231.  Just  read  that  [indicating]. 
That  is  the  point  of  the  whole  business. 

Mr.  Manager  Powers.  My  distinguished  associate  asks  that  I  read 
from  page  231,  and,  with  the  i)ermission  of  the  court,  I  should  like  to 
have  the  Secretary  read  the  extract  which  is  marked  by  the  honorable 
manager. 

The  Presiding  Officer.  The  Secretary  will  read. 

The  Secretary  read  as  follows: 

The  testimony  of  both  parties  places  Mr.  O'Neal  so  that  he  could  have  leaped  out 
of  the  office  instantly  and  gotten  out  of  Mr.  Greenhut's  way  in  case  Mr.  CNeaPe 
story  is  correct.  He  did  not  do  so,  according  to  his  own  statement,  but  according  to 
his  own  statement  says  that  he  would  not  tight  in  the  office,  but  if  he  would  come 
into  the  street  he  would  fight.  But  Mr.  Greenhut,  as  I  have  said,  contradicts 
Mr.  O'Neal  flatly,  and  Mr.  CrNeal  contradicts  Mr.  Greenhut  flatly,  and  in  disposing 
of  this  case  the  court  must  decide  between  them. 

Mr.  Manager  Olmsted.  Now  begin  with  the  paragraph  "Leaving 
the  testimony." 
The  Secretary  read  as  follows: 

Leaving  the  testimony  of  the  two  men  out  of  the  question  and  looking  at  the  rea- 
sonableness of  the  situation.  Next,  take  the  two  testimonies.  The  one  tells  one 
story  and  the  other  the  other.  What  must  be  done  under  tho§^  circumstances?  No 
living  witness  testified  to  what  he  saw  except  the  two  parties.  The  court  must  dis- 
pose of  the  tnith  or  falsity  of  those  statements  upon  their  sworn  testimony  and 
what  additional  light  it  can  get,  and  in  that  connection  it  turns  to  the  record  and 
character  of  the  two  men  for  peace  and  good  order  and  quiet. 

Eight  or  ten  or  a  dozen  of  the  best  citizens  of  Pensacola  appeared  and  testified,  or 
it  was  admitted  upon  the  part  of  the  respondent  that  they  would  so  testify,  and  their 


8WAYNE    IMPEACHMENT    PROCEEDINQIS    IN    THE    SENATE.       639 

testimony  was  waived,  that  Mr.  (treenhut  was  a  gentletnan  of  quiet,  peace,  and  good 
order;  in  truth,  at  this  hearing  no  intimation  was  made,  no  attempt  was  made  to 
intimate,  that  Mr.  Greenhut  had  ever  had  a  quarrel,  wordy  quarrel  even,  with  any 
living  being.  On  the  other  hand,  the  record  of  Mr.  O'Neal,  as  shown,  was  not  of 
that  character.  I  do  not  care  to  go  over  it.  It  is  not  a  pleasant  task,  and  I  won't 
review  it  particularly,  but  simply  refer  to  it  as  a  fact  that,  taking  the  record  of  Mr. 
O'Neal  on  the  one  hand,  showing  his  character  and  disposition  and  troubles  that  he 
had  had  in  different  places,  and  the  utter  absence  of  everything  of  that  character  as 
regards  Mr.  Greenhut  on  the  other,  the  court  is  compelled,  in  tne  direct  conflict  of 
testimony  between  the  two  men,  to  say  that  it  believes  Mr.  Greenhut's  story  of  this 
controversy  and  to  disbelieve  the  story  told  bv  Mr.  O'Neal.  So  much  for  the  reasons 
of  the  finding. 

Mr.  Manager  Powers.  Now,  Mr.  President,  we  have  substantially 
all  the  evidence  material  to  this  issue  before  us,  and  suppose  we  con- 
sider now  under  which  one  of  the  three  classes  of  cases  into  which  the 
Supreme  Court  has  said  the  cases  covered  by  the  statute  are  susceptible 
of  being  divided  this  case  falls.  It  certainly  doas  not  fall  within  the 
first  class,  where  there  has  been  misbehavior  by  a  person  in  the  pres- 
ence of  the  court,  or  so  near  thereto  as  to  obstruct  the  administration 
of  justice,  because  the  court  at  this  time  was  not  in  session  and  the 
judge  was  not  within  the  limits  of  his  court. 

It  does  not  come  within  the  second  class,  where  there  has  been  mis- 
behavior by  any  officer  of  the  court  in  the  official  transactions,  because 
O'Neal  was  not  an  officer  of  any  court.  It  does  not  come  within  the 
third  class,  where  there  has  been  disobedience  or  resistance  by  an  offi- 
cer, party,  juror,  witness,  or  other  person  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  court,  because  it  appears  that 
this  suit  which  had  been  brought  there  had  been  brought  by  no  affirma- 
tive mandate  of  that  court.  It  had  been  brought  under  the  general 
authority  of  the  trustee  acting,  as  he  claims,  under  advice  of  counsel. 

You  may  ask,  and,  possibly,  properly  ask,  "How  do  you  account 
for  the  sending  of  O'Neal  to  prison  when  he  did  not  fall  within  the 

Provisions  of  the  contempjt  statute?"  No  one  will  question  that  if  he 
id  what  was  charged  against  him  in  the  complaint  he  fell  within  the 
second  section  of  the  act  of  1831,  and  that  was  an  attempt  to'obstruct 
the  course  of  justice.  That  made  it  an  indictable  case,  and  I  think, 
Mr.  President,  3'ou  will  agree  with  me  that  as  an  indictable  case  the  only 
way  that  that  controversy  ought  to  have  been  settled  was  by  indict- 
ment. If  it  was  an  indictable  case,  then  the  grand  jury  could  have 
indicted  O'Neal,  and  he  would  have  had  the  benefit  of  a  trial  before  a 
jury  of  his  peers,  where  he  would  have  had  an  opportunity  to  have 
shown  whetner  or  not  he  had  been  guilty  of  an  unjustifiable  assault; 
but  he  was  not  permitted  to  have  that  trial.  He  was  fined  and  sen- 
tenced to  imprisonment  for  sixty  days. 

How  did  tnat  leave  this  man  O'Neal  ?  He  was  sentenced  for  sixty 
days  for  an  assault  upon  Greenhut.  The  next  day  he  could  have  been 
indicted  in  the  State  court  of  Florida  and  punisned  by  imprisonment 
for  another  sixty  days  if  the  finding  had  been  the  same  as  that  made 
by  this  respondent.  What  would  have  been  the  result  of  that?  He 
would  have  received  two  punishments  for  one  offense;  and  that  is 
what  Justice  Baldwin  says  is  the  strongest  test  by  which  the  statute 
of  1831  is  to  be  interpreted.  He  says  that  no  man  can  be  punished 
under  that  statute  who  has  committed  an  indictable  offense.  If  O'Neal 
did  what  it  is  claimed  he  did — committed  an  unjustifiable  assault — that 
was  an  indictable  offense,  and  does  not  fall  within  the  first  section  of 
the  act  of  1831.     If,  on  the  other  band,  he  had  committeij  fiu  indicta- 
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ble  offense  under  the  second  section,  he  could  be  punished  under  that 
section,  and  one  punishment  for  one  offense  would  have  satisfied  the 
law. 

I  say,  Mr.  President,  and  I  say  it  advisedly,  that  no  man  can  examine 
the  evidence  of  that  case  and  examine  the  conduct  of  this  respondent 
without  reaching  the  honest  conclusion  that  he  knowingly  unlawfully 
punished  O'Neal. 

There  has  been  some  evidence  that  O'Neal  had  something  to  do  with 
this  agitation  concerning  the  impeachment  of  the  responoent.  He  is 
dead  and  gone  now,  but  at  the  same  time  I  say  that  if  he  had  anything 
to  do  in  furthering  this  prosecution  he  had  a  right  to  do  it. 

I  now  take  up,  for  onfv  a  brief  consideration,  the  Belden  and  Davis 
case.  I  am  aware  that  there  is  more  or  less  conflict  of  testimony  con- 
cerning that  case.  It  is  conceded  by  the  defense  that  Belden  and 
Davis  were  illegally  punished.  I  mean  by  that  that  sentence  was 
imposed  upon  them  which  was  not  authorized  by  law. 

It  is  further  agreed  that  in  the  original  sentence,  where  they  were 
disbarred,  fined,  and  imprisoned,  the  disbarment  was  illegal,  and  that 
they  could  legally  be  made  to  suffer  only  either  a  fine  or  an  imprison- 
ment. It  is  also  conceded  by  the  respondent  that  the  two  attorneys 
who  were  selected  to  prosecute  Belden  and  Davis  for  contempt  of  court 
were  the  defendants  in  the  case  out  of  which  this  trouble  grew — 
defendants  in  the  Florida  McGuire  ejectment  suit — and  that  Judge 
Swayne  selected  those  two  men  to  act  as  friends  of  the  court  to  prose- 
cute these  two  attornevs. 

I  think  that  every  member  of  this  court,  Mr.  President,  must  be 
satisfied  that  those  attorneys  acted  wisely  when  they  decided  to  dismiss 
that  suit.  Look  at  the  circumstances.  I  can  only  take  up  that  case 
briefly.  We  find  from  evidence  that  it  is  not  disputed  that  this  case 
had  been  pending  for  some  time  in  Judge  Swayne  s  court.  It  was  an 
important  suit;  it  involved  a  million  aollars;  and  it  was  a  question 
whether  the  title  to  the  property  belonged  to  the  defendants  in  that 
suit  or  to  the  plaintiff. 

While  that  suit  was  pending  in  Judge  Swayne's  court,  either  know- 
ingly or  not — I  do  not  know  whether  he  knew  or  not — he  was  exam- 
ining that  land  with  a  view  of  buying  a  portion  of  it.  The  testimonv 
of  the  witness,  Hooten,  is  that  he  took  him  over  the  land  and  said: 
"  This  is  the  land  that  is  in  controversv."  Judge  Swayne  said :  *^  Well, 
if  I  buy  a  piece  of  this  land  that  will  disqualify  me  irom  trying  that 


case." 


Judge  Swayne  then  goes  up  to  Delaware— this  conversation,  when 
he  examined  the  land,  took  place,  I  think,  in  June — and  he  enters  into 
negotiations  with  Mr.  Edgar,  who  was  one  of  the  defendants  in  that 
case.  That  is,  the  judge  who  was  presiding  over  the  court  which  was 
to  try  the  case  entered  into  negotiations  with  one  of  the  defendants  to 
purchase  a  part  of  the  property  that  was  in  litigation;  and  he  did  pur- 
chase a  part  of  it,  as  it  turned  out  afterwards,  lor  his  wife. 

The  deed  was  made  out  and  was  sent  on.  Some  controversy  arose 
later  as  to  whether  he  was  entitled  to  have  a  warranty  deed  or 
whether  he  was  obliged  to  take  a  quitclaim  deed,  and  the  Judge 
decided  that  he  would  not  take  the  property  because  they  did  not  give 
him  a  warranty  deed. 

When  the  attorneys  from  New  Orleans  learned  of  this,  what  did 
they  do^    They  said:  *^It  is  reported  to  us  that  the  judge  who  is  to 
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preside  over  the  trial  of  this  important  case  is  negotiating  and  has 
negotiated  for  the  purchase  of  a  portion  of  the  land  m  dispute,  and  he 
ought  not  to  try  tnat  suit."  So  they  wrote  him  a  letter  asking  him 
to  recuse  himslf ,  and  to  send  Judge  rardee  or  some  one  else  and  let 
him  try  the  suit  Judge  Swayne  took  no  notice  of  that  letter.  There 
is  no  evidence  that  it  was  not  a  courteous  letter. 

It  came  from  men  of  great  standing  at  the  bar,  one  of  whom  had 
been  the  first  law  officer  of  the  State  of  Louisiana.  Yet  Judge 
Swayne  paid  not  the  slightest  attention  to  that  letter.  So  when  the 
court  comes  in  to  try  the  criminal  cases,  up  comes  General  Belden  and 
Judge  Paquet.  They  waited  around  there  to  find  out  whether  Judge 
Swayne  was  going  to  recuse  himself  or  not.  There  is  evidence  that  on 
the  outside  he  made  the  remark  that  he  had  not  purchased  any  of  that 
land  or  entered  into  any  contract  for  the  purchase  of  that  land;  that 
the  contract  he  had  entered  into  was  in  behalf  of  a  relative.  This  was 
on  Tuesday. 

On  Thursday  he  said  that  the  relative  to  whom  he  referred  was  Mrs. 
Swayne,  his  wife.  Then  he  said:  "I  did  not  buy  the  land.  I  am  not 
eoing  to  take  it  now,  and  I  want  this  case  brought  before  me." 
"Well,"  they  said,  "we  have  been  waiting  around  Here  to  see  if  we 
could  get  the  case  tried  by  some  other  judge,  but  if  you  are  to  try  it 
we  want  a  little  time  to  get  ready  for  it."  "How  much  time  do  you 
want? "  they  were  asked.  They  said:  "Until  next  Thursday,  in  order 
to  get  our  witnesses  readv  for  trial,  if  we  have  got  to  try  it  in  this 
court."  He  said:  "You  nave  got  to  try  it  on  Monday."  "Well," 
they  said,  "we  can  not  do  that.  We  can  not  get  ready  for  trial  by 
that  day."  Mr.  Blount  said  he  was  ready,  and  of  course  whenever  an 
attorney  on  one  side  finds  that  the  attorneys  on  the  other  side  are  not ' 
ready  for  trial  he  is  always  ready  to  insist  on  the  trial  proceeding. 

So  the  Judge  turned  around  and  said:  *  *  You  get  ready  to  try  this  case 
on  Monday  morning."  Remember  that  Judge  Swayne's  negotiations 
for  the  purchase  of  this  property  were  suspended  at  that  time  until 
he  disposed  of  that  case,  which  would  settle  the  title  to  that  property. 
That  made  it  possible  for  him  to  take  it  up  and  go  forward  with  his 
negotiations  and  purchase  the  property  in  behalf  of  his  wife  and  in 
behalf  of  his  son. 

I  ask  any  member  of  this  great  court — men  who  have  made  their 
reputations  as  trial  lawyers,  many  of  them,  before  they  came  to  this 
Chamber — whether  under  those  circumstances  they  would  have  gone 
to  trial?  Under  the  statute  they  had  the  right  to  dismiss  that  suit 
and  pay  the  costs  and  undertake  to  seek  their  remedy  in  some  other 
tribunal.  They  decided  to  do  that;  and  I  say  that  ninety-nine  lawyers 
out  of  a  hundred,  under  those  circumstances,  in  view  of  that  conduct, 
would  have  deciaed  to  do  so. 

So  on  that  Saturday  night  they  met  at  Pryor's  store  and  decided  to 
dismiss  that  suit  and  pay  the  costs,  and  then  they  decided  to  do  some- 
thing else.  I  am  not  here  to  say  that  it  was  good  taste  to  do  it;  I  doubt 
if  most  of  us  would  have  done  it  under  the  circumstances;  but  I  do  say 
that  General  Belden  takes  the  stand  and  says  that  he  believed  at  that 
time  that  Swayne  owned  that  land,  and  therefore  he  brought  suit  in 
the  State  court.  Nobody  questions  but  that  they  had  the  right  to  sue 
Judge  Swayne  in  his  individual  capacity  in  any  court  outside  of  his 
own.  They  brought  that  suit  against  him  in  the  State  court;  but  the 
evidence  is  conclusive  that  they  did  not  decide  to  bring  that  suit  until 

8.  Doc.  194,  58-3 41 
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they  bad  decided  to  dismiss  the  suit  which  was  pending  in  the  circuit 
court. 

That  caused  an  affront  to  Judge  Swajne,  and  he  called  up  that  Sun- 
day or  Saturday  night  some  one  to  advise  him  as  to  what  he  had  better 
do  with  these  lawyers.  He  called  up  the  attorneys  and  defendants  in 
that  very  suit  out  of  which  this  controversy  grew.  Then  they^  decided 
to  wait  until  Monday  morning,  and  on  Monday  morning  they  brought 
Davis  and  Belden  before  the  court,  and,  according  to  the  testimony, 
in  one  hour  they  were  arraigned,  tried,  convicted,  sentenced,  and 
locked  up  in  the  common  jail  of  Pensacola. 

There  was  old  General  Belden,  who  was  born  more  than  three  score 
and  ten  years  before  in  the  State  of  Louisiana,  who  had  been  connected 
with  the  public  affairs  of  the  State  for  more  than  half  a  centuir,  who 
had  been  the  godfather  at  the  cradle  of  the  political  party  to  wnich  he 
had  belonged  far  more  than  half  a  century,  had  been  the  speaker  of 
the  house  of  representatives  of  his  State,  had  been  the  attorney-general 
of  that  great  Cfommonwealth,  sick  and  paralyzed,  and  yet  he  is  brought 
'  before  this  respondent,  an*aigned,  tried,  convicted,  sentenced,  and 
locked  up  in  a  felon's  cell  inside  of  sixty  minutes.  Is  that  the  due 
administration  of  law  under  the  Federal  judiciary  of  this  country?  Is 
that  what  we  mean  when  we  talk  about  the  independence  of  the  Ameri- 
can judiciary? 

I  come  from  a  State  where  we  are  proud  of  that  long  line  of  eminent 
jurists  which  the  Commonwealth  of  Massachusets  has  given  to  that 
State  and  to  the  nation.  The  independence  of  the  judiciary  in  that 
State  rests  upon  the  respect  in  which  it  is  held  by  the  people  of  that 
Commonwealth.  And  1  want  to  say  to  you,  Mr.  President,  that  the 
,  respect  for  the  judiciary  of  this  country-  will  always  depend  upon  the 
manner  in  which  the  members  of  the  judiciary  conduct  themselves. 

Suppose  you  acquit  the  respondent.  If  you  acquit  the  respondent, 
vou  say  by  that  verdict  that  you  approve  of  his  conduct;  you  send 
him  back  to  his  district,  agitated  for  a  decade  over  the  way  in  which 
justice  has  been  administered;  you  send  him  back  there  and  give  him 
that  tremendous  power  which  he  thinks  he  has  in  matters  of  summary 
punishment  for  contempt  of  his  court,  and  how  long  will  it  be  before 
you  have  the  case  back  to  you  again? 

I  want  to  say  to  you,  Mr.  President,  that  this  power  to  inflict  sum- 
mary punishment  for  contempt  is  a  most  dangerous  power  when  it  is 
lodgea  in  the  hands  of  a  vain  or  a  weak  or  a  vicious  judge.  Did  3'ou 
ever  hear  that  it  was  necessary  for  any  great  jurist,  in  order  to  main- 
tain the  independence  and  good  order  of  his  court,  to  take  men  of  the 
highest  character  and  send  them  to  jail?  That  does  not  occur  with 
great  judges.  It  occurs  with  small  judges;  it  occurs  with  vain  men; 
it  occurs  in  those  cases  where  men  possess  power  to  which  they  are 
not  entitled  and  which  they  ought  not  to  possess. 

So  far  as  I  am  concerned,  Mr.  President,  I  have  no  feeling  of  ani- 
mosity toward  the  respondent.  I  believe  I  can  say  that  of  every  one 
of  the  managers  who  have  come  here  charged  with  the  duty  which  we  are 
now  performing.  It  is  a  great  duty;  it  is  an  important  duty;  but  it  is 
a  disagreeable  duty. 

We  stand  as  the  representatives  here  of  80,000,000  people,  who  ask 
your  careful  scrutiny  of  this  case,  and  ask  you  when  you  have  deter- 
mined upon  its  true  merits  that  you  shall  not  shrink  from  the  per- 
formance of  that  high  duty  which  the  Constitution  of  the  United 
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States  has  conferred  upon  you  and  also  from  the  confidence  which  a 
great  people  have  reposed  in  jrou. 

I  trust,  Mr.  President,  that  in  the  consideration  of  this  case  we  will 
forget  everj'thing^  except  the  rights  which  belong  to  the  respondent 
anathe  rights  which  belong  to  the  American  people.  With  tnat  con- 
sideration which  this  great  nigh  court  of  impeachment  will  give  to  the 
rights  of  those  two  classes  it  will  define  upon  one  side  the  prerogatives 
of  courts,  and  upon  the  other  side  will  limit  and  describe  the  libeiiiies 
of  the  people.  Having  done  that  you  will  have  done  your  duty,  and 
we,  the  managers,  the  House  of  Kepresentatives,  and  the  American 
people  will  bow  in  acquiescence  to  whatevev  decision  you  reach. 

The  Presiding  Officer.  Who  is  the  next  to  address  the  Senate? 

Mr.  HiGGlNS.  Mr.  President,  I  will,  on  behalf  of  the  respondent. 

The  Presiding  Officer.  Mr.  Higgins,  on  behalf  of  the  respondent, 
will  now  address  the  Senate. 

Mr.  Higgins.  Mr.  President,  I  conceive  it  is  of  no  slight  interest  or 
importance  to  the  Senate  that  of  the  four  learned  managers  who  have 
now  taken  part  in  the  presentation  of  the  prosecution  of  this  case  three 
of  them  have  devotea  as  much  time  as  they  have  to  the  question 
whether  the  offenses  charged  in  the  first  seven  articles  constitute 
impeachable  offenses — the  alleged  offense  or  crime  of  the  respondent  of 
making  a  false  claim,  or  obtaining  money  by  false  pretenses;  of  using 
a  car  belonging  to  a  railroad  company  contrary  to  good  morals;  and, 
third,  in  not  obeying  the  statute  to  reside  in  his  district. 

All  three  have  united  in  presenting  the  argument  of  ab  inconvenienti — 
one  which  seldom  weighs  much  with  courts,  and  one  which,  it  seems 
to  us,  after  the  conclusive  discussion  of  the  subject  in  the  argument 
which  it  has  been  our  privilege  to  present  to  the  Senate  on  the  consti- 
tutional question,  is  not  left  in  the  case  really  for  discussion.  That 
argument  shows  beyond  peradventure  that  the  f  raniers  of  the  Consti- 
tution in  leaving  out  of  the  Constitution  any  provision  for  the  removal 
of  an  official  subject  to  impeachment  by  address  did  it  purposely  and 
with  a  view  of  giving  stability  to  those  who  hold  the  offices,  and  espe- 
cisMy  the  judges. 

Mr.  Dickinson — 

Says  Elliott  in  his  Debates  on  the  Constitution — 

moved,  as  an  amendment  to  Article  XI,  section  2,  after  the  words  "good  behavior," 
the  words  ** Provided:  That  they  may  be  removed  by  the  Executive  on  the  applica- 
tion by  the  Senate  and  House  of  Representatives." 

This  was  in  respect  of  the  judges. 

Mr.  Gerry  seconded  the  motion.  Mr.  Gouvernenr  Morris  thought  it  a  contra- 
diction in  terms  to  say  that  the  judges  should  hold  their  offices  during  good  behavior 
and  yet  be  removable  without  a  trial.  Besides,  it  was  fundamentally  wrong  to  sub- 
ject judges  to  so  arbitrary  an  authority. 

Mr.  Randolph  opposed  the  motion,  as  w^eakenipg  too  much  the  independence  of 
the  judges. 

Delaware  alone  voted  for  Mr.  Dickinson's  motion. 

Says  Judge  Lawrence  in  a  paper  on  this  subject  which  he  filed  in 
the  Johnson  impeachment  case: 

Impeachment  was  deemed  sufficiently  comprehensive  to  cover  every  proper  case 
for  removal. 

******* 

The  first  proposition  was  to  use  the  words,  "to  be  removable  on  impeachment  and 
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conviction  for  malpractice  and  neglect  of  duty."    It  ^as  agreed  that  these  expiee- 
sions  were  too  general.    They  were  therefore  stricken  out 

Colonel  Mason  said: 

Treason,  as  defined  in. the  Constitution,  will  not  reach  many  great  and  dangerous 
offenses.  Hastings  is  not  guilty  of  treason.  Attempts  to  suDvert  the  Ck)nstitution 
may  not  be  treason  as  above  defined. 

He  moved  to  insert  after  "  bribery"  the  words  ''or  maladministra- 
tion." 
Madison  replied: 

So  vague  a  term  will  be  equivalent  to  a  tenure  during  the  pleasure  of  the  Senate. 

Mason  withdrew  "maladministration"  and  substituted  "'other  high 
crimes  and  misdemeanors  against  the  state." 

Mr.  President,  there  are  m  the  States  of  Pennsylvania,  Delaware, 
South  Carolina,  Alabama,  Arkansas,  Florida,  Illinois,  Kentucky, 
Louisiana,  and  Texas  provisions  substantially  the  same  as  those  con- 
tained in  the  constitutions  of  Pennsylvania  and  of  Delaware.  The 
constitution  of  the  State  of  Pennsylvania  of  1790  provides: 

Abticle  V. 

Sec.  2.  The  judges  of  the  supreme  court  and  of  the  several  courts  of  common  pleas 
shall  hold  their  offices  during  good  behavior.  But  for  any  reasonable  cause,  which 
shall  not  be  sufficient  ground  of  impeachment,  the  governor  may  remove  any  of 
them  on  the  address  of  two-thirds  of  each  branch  of  the  legislature. 

The  clause  of  the  constitution  of  Delaware  is  similar.  The  Pennsyl- 
vania constitution  as  amended  in  1838  provides: 

Sec.  3.  The  governor  and  all  other  civil  officers  under  this  Commonwealth  shall 
be  liable  to  impeachment  for  any  misdemeanor  in  office,  but  judgment  in  such  cases 
shall  not  extend  further  than  to'removal  from  office  and  disqualification  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  Commonwealth.  The  party,  whether  con- 
victed or  acquitted,  shall,  nevertheless,  be  liable  to  indictment,  trial,  judgment,  and 
punishment  according  to  law.     (Page  1561.) 

So  that  there  are  in  those  constitutions  the  direct  provision  that 

Eower  of  removal  by  address  is  given  as  punishment  for  cases  which 
y  the  very  words  of  the  constitution  are  said  not  to  be  the  subject  of 
impeachment. 

An  examination  of  the  constitutions  of  the  several  States  will  show 
that  there  are  not  more  than  two  or  three  State  constitutions  which  do 
not  contain  the  power  of  removal  by  address.  That  power  was  placed 
in  the  English  constitution  by  a  great  and  famous  nistoric  statute — 
the  Act  of  Settlement — passed  early  in  the  reign  of  William  and  Mary, 
or  of  Anne,  at  the  time  when  the  present  dynasty  of  the  British  throne 
was  placed  uj>on  the  authority  oi  an  act  of  Parliament.  Then  it  was 
that  the  provision  was  placed  in  the  statute  that  judges  should  be 
removable  by  address  for  causes  that  were  not  the  subject  of  impeach- 
ment. Therefore,  in  the  face  of  this  state  of  the  constitutional  law 
and  of  the  terms  and  provisions  of  the  Constitution,  where  is  there 
room  for  an  argument  that  that  construction  shall  not  hold  because 
there  is  no  other  way  of  getting  rid  of  judges  but  by  impeachment? 

Now,  but  one  word  more  on  this,  and  that  is  in  respect  to  the  case 
that  was  cited  by  the  learned  manager,  Mr.  Olmsted,  of  an  impeach- 
ment  in  Massachusetts.     I  call  attention  to  the  fact  that  the  conlkitu- 


8WAYNE   IMPEACHMENT   PROCEEDINGS   IN   THE   SENATE.       645 

tion  of  Masssichusetts  of  1780  makes  provision  for  the  impeachment 
of  judges  broader  than  the  other  States,  or  at  least  most  of  them. 

Art.  VIII.  The  senate  shall  be  a  court  yfith  fall  authority  to  hear  and  determine 
all  impeachments  made  by  the  house  of  representatives  against  anv  officer  or  officers 
of  the  Commonwealth  for  misconduct  and  maladministration  in  their  offices. 

So  in  Massachusetts  the  judge  who  took  illegal  fees  upon  the  minis- 
terial side  of  his  probate  court  was  clearly  impeachable  under  the  pro- 
vision of  the  Massachusetts  constitution  which  extended  to  ministerial 
functions.  I  shall  say  no  more  bearing  upon  that  very  important  and 
interesting  point.  I  do  not  intend  to  consume  the  time  that  is  allotted 
to  counsel  for  respondent,  or  of  the  Senate,  in  going  over  any  of  the 
ground  that  it  has  fallen  to  my  duty  to  discuss  in  the  preceding  stages 
of  this  trial.  I  shall  have  something  to  say  in  reply,  nowever,  to  the 
learned  managers  and  in  respect  of  some  of  the  testimony  of  their 
witnesses  as  to  the  contempt  cases;  as  to  Davis  and  Belden,  not  much 
more  than  a  word. 

Both  Davis  and  Belden  testified  that  in  the  court,  after  they  were 
brought  up  for  contempt,  one  and  the  other  informed  Judge  Swayne 
that  at  the  time  they  brought  the  suit  against  him  they  were  not  aware 
of  the  fact  that  he  had  disclaimed  ownership  in  block  91,  and  therefore 
that  there  was  no  ground  on  which  to  recuse  himself.  That  would 
imply  that  if  they  had  known  it  they  would  not  have  taken  the  posi- 
tion they  did  in  their  answer,  which  was  that  they  had  brought  the 
suit  because  he  had  stated  that  there  was  an  uncanceled  deed  out  to 
Mrs.  Swayne  for  this  property,  and  that  he.  Judge  Swayne,  did  not 
have  the  power  to  revoke  or  cancel  that  deed,  the  negotiations  being 
conducted  with  her  own  money  and  not  with  his.  I  call  the  attention 
of  the  Senate  to  the  fact  that  the  testimony  of  these  witnesses  is  irrec- 
oncilable absolutely  with  the  position  taken  in  their  answer,  their 
defense,  the  case  they  were  supporting  before  that  court. 

But  I  go  further.  You  will  read  in  the  record  from  the  circuit  court 
of  appeals,  which  makes  up  the  decision  of  that  court  on  the  habeas 
corpus,  the  seventeen  different  reasons  of  Davis  and  Belden  why  the 
habeas  corpus  should  be  granted  and  they  should  be  discharged  and  the 
proceedings  below  should  be  set  aside. 

In  not  one  of  those  reasons  do  they  set  forth  the  claim  that  they  had 
brought  to  the  attention  of  the  Judge  that  they  were  ignorant  of  his 
disclaimer.  I  challenge  the  learned  managers,  or  the  one  who  is  to 
close  this  case,  to  show  here  from  the  testimony  taken  before  the 
Judiciary  Committee  of  the  House — and  they  can  introduce  it  if  they 
please — where  either  Davis  or  Belden,  when  thev  testified  there,  said 
they  had  informed  Judge  Swayne  of  any  such  tiling.  It  is  left  for 
them  when  they  come  here  and  when  they  need  it  and  their  case  needs 
it  to  make  up  tnis  statement.  But  when  they  do  they  are  met  by  the 
testimony  of  Mr.  Blount  and  Mr.  Marsh,  the  intelligent  and  capable 
clerk  of  the  court,  both  of  them  interested  in  this  case,  and  Mr.  Blount 
concerned,  that  they  heard  no  such  statement. 

I,  therefore,  say  that  on  the  principle  that  a  court  gives  the  verdict  on 
the  weight  of  the  evidence,  the  judgment  of  the  Senate  on  that  point, 
on  the  weight  of  this  evidence,  ought  to  be  that  the  statements  of  these 
two  witnesses  here,  Davis  and  Belden,  can  not  be  accepted  in  the  face 
of  their"  own  record  and  the  contradiction  by  disinterested  witnesses. 

Mr.  President,  it  is  on  that  case  as  it  thus  stood  before  that  court 
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that  the  learned  manager  who  has  just  concluded  his  remarks  ventured 
to  say  that  Davis  and  Leiden  were  in  every  sense  justified  in  bringing 
their  suit  against  the  Judge.  The  learned  manager  undertook  to  plant 
himself  upon  this  idea  that  there  was  an  outstanding  negotiation.  He 
did  not  undertake  to  argue  it.  I  should  like  his  colleague,  who  is  to 
conclude,  to  undertake  to  argue  or  show  this  tribunal  that  there  was 
any  title  in  Judge  Swayne  on  which  he  could  recuse  himself — any  title 
or  any  possession  on  which  an  action  of  ejectment  could  be  predicated — 
to  save  the  proceeding  from  the  overwhelming  condemnation  of  being 
an  unfounded  suit. 

What  is  the  status  of  any  lawyer  who  brings  an  unfounded  suit 
against  the  humblest  person  but  an  oppressive  exercise  of  his  oflBce 
and  one  which  ought  to  be  treated  as  misbehavior  in  the  discbarge  of 
the  duties  of  his  office?  I  shall  not  undertake  to  repeat  what  I  have 
said  before  of  the  character  of  this  transaction,  when  it  was  leveled  at 
the  Judge  without  a  whimper  of  cause  and  in  order  to  affect  his  judicial 
action. 

The  learned  manager  who  opened  this  case  undertook  to  show  that 
the  conduct  of  the  Judge  was  malicious  because  the  sentence  was  out- 
side of  the  law,  by  being  fine  and  imprisonment  instead  of  fine  or 
imprisonment,  and  also  because  of  the  words  in  which  Judge  Swayne 
dehvered  his  judgment.  I  refer  to  that  phase  of  the  case  now  to  call 
the  attention  of  the  Senate  to  the  testimony  of  Mr.  Blount.  In  dis- 
puted cases,  in  the  search  after  truth,  in  the  endeavor  of  a  disinter- 
ested and  honest  judge  and  court  to  arrive  at  the  facts,  there  is  and 
evei'  must  be  infinite  satisfaction  in  realizing  that  you  have  in  one  wit- 
ness at  least  a  man  who  because  of  the  clearness  of  his  intellect  and  the 
unquestioned  standing  and  character  which  he  bears  can  be  relied  upon 
in  his  testimony,  and  that  vou  can  do  with  Mr.  Blount.  I  am  perfectly 
willing  to  leave  to  the  Senate.  Mr.  President,  as  the  evidence  and 
ground  upon  which  it  shall  conclude  as  to  the  Judge's  manner  in  admin- 
istering tnis  punishment  and  in  sentencing  these  men  to  jail  and  to 
fine,  the  statement  that  Mr.  Blount  made. 

In  the  face  of  all  that  testimony  without  comment  the  learned  man- 
agers in  one  breath  say  they  are  pained  and  without  any  ill  feeling 
toward  the  respondent,  and  just  beiore  they  draw  conclusions  ignoring 
the  testimony,  draw  conclusions  unjustified  by  the  testimony  and  con- 
trary to  the  testimony,  and  seek  to  make  up  the  lack  of  evidence  and 
testimony  by  the  severity  of  their  denunciation. 

We  all  know  the  respect  in  which  the  judiciary  of  the  State  of  Mas- 
sachusetts is  always  held,  and  we  know  of  the  respect  which  is  always 
accorded  to  it,  fcut  I  think  I  can  ask  any  member  of  the  Senate 
whether  he  thinks  a  judge  of  that  State  would  not  have  visited  any 
attorney  of  his  court  with  summary  punishment  if  he  had  brought  an 
unfounded  suit  against  the  judge  and  pointed  at  it  in  a  malevolent 
newspaper  article  which  went  along  with  it;  and  I  care  not  whether 
Davis  and  Belden  had  any  part  in  writing  it  or  not.  As  I  said  before, 
thev  and  Paquet  were  all  in  the  combination,  all  bound  by  the  same 
undertaking,  eachgailty  of  what  the  other  did,  and  this  telltale  pub- 
lication was  a  give-away  and  a  condemnation  for  them  all,  scandalous 
in  its  character,  and  determining  the  scandalous  and  unfounded  course 
in  bringing  the  suit. 

Mr.  President,  I  now  come  to  the  O'Neal  case,  and  I  shall  again  ask 
to  have  read  the  testimonv  of  O'Neal  himself  as  to  the  rencontre.  It 
will  take  but  a  moment  to  have  it  done. 
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The  Presiding  Officer.  The  Secretary  will  read  as  requested. 
The  Secretary  read  as  follows: 

Q.  Didn't  you  tell  him  on  that  occasion  that  the  trouble  emanated  from  the*Bait 
that  was  commenced  by  Mr.  Greenhut,  as  trustee,  against  Scarritt  Moreno,  the  Amer- 
ican National  Bank,  and  others  on  the  preceding  Saturday? — A.  I  do  not  think  so. 
I  think  I  told  him — I  told  him  that  the  trouble  was  caused  by  the  bankruptcy  of 
Moreno,  Baars,  or  something  of  that  kind. 

Q.  Mr.  O'Neal,  have  you  ever  been  convicted  of  any  crime? 
«  »       .  «  *  *  «  « 

A.  I  was  convicted  once  for  shooting  across  the  public  road  out  in  Covington 
County. 

Q.  At  AndeJusia? — A.  Yes,  sir.        % 

Q.  Mr.  Stallings  prosecuted  you  for  that  crime,  did  he  not? — A.  I  do  not  think  he 
did.    I  pleaded  guilty  to  it 

Q.  Were  you  indicted  at  that  time  for  shooting  across  the  public  road? — A.  Yes,  sir. 

Q.  Were  you  not  indicted  at  that  time  for  shooting  across  the  public  road,  from  the 
court-house  in  Andelusia  to  Bradvay's  barroom,  at  Lewis  Harrison?— A.  1  was  not 
indicted  for  shooting  Lewis  Harrison. 

Q.  Shooting  at  him  across  the  public  road,  at  Lewis  Harrison? — A.  I  was  not 
indicted  for  shooting  across  the  road  at  him. 

Q.  What  other  times  have  you  been  convicted,  if  any? — A.  I  was  convicted  in 
Covington  County  once  for  carrying  concealed  weapons — ^a  pistol. 

Q.  When  was  that? — A.  That  was  some  time  while  Stallings  was  solicitor. 

Q.  What  else? — A.  I  do  not  remember  to  ever  having  been  indicted  for  anything 
else. 

Q.  You  say  you  were  convicted  for  carrying  concealed  weapons  in  Covington 
Couutv? — A.  I  think  eo;  yes. 

Q.  Where  else,  Mr.  O'Neal,  have  you  been  convicted? — A.  I  do  not  remember 
having  been  convicted  of  anything  else. 

Q.  Don't  you  remember  having  been  convicted  in  Henry  County? — ^A.  No,  sir. 

Q.  You  were  not  convicted  in  Henry  County  for  carrying  concealed  weapons? — A. 
I  do  not  think  I  was. 

Q.  Didn't  you  plead  guilty  to  a  charge  of  carrying  concealed  weapons  there  about 
two  years  ago? — A.  I  don't  think  so;  yes,  I  was. 

Q.  You  were  convicted  there? — A.  1  plead  guilty  to  it;  yee. 

Q.  Well,  what  other  times,  Mr.  O'Neal,  have  you  been  convicted? — ^A.  I  do  not 
think  of  anv  others. 

Q.  Were  you  not  charged  in  Henry  County  with  having  made  a  murderous  assault 
upon  one  Simonton  with  a  claw  hammer? 

Counsel  for  respondent  objects  to  question. 

Counsel  for  prosecution  withdraws  question. 

Q.  Mr.  O'Neal,  you  were  sued  ci\illy  for  assault  made  by  you  upon  one  Mr.  Simon- 
ton,  were  you  not? 

Q.  Was  there  or  was  not  there  a  judgment  recovered  against  you  in  Henry  County 
for  a  murderous  a^ault  made  by  you  upon  one  Simonton? 

Counsel  for  respondent  objecte  to  question  as  showing  result  of  the  suit  and  prov- 
ing a  judgment  that  is  a  matter  of  record.  Objection  overruled  and  exception  noted 
by  counsel  for  respondent. 

A.  He  sued  me — Mr.  Sunonton  sued  me  and  recovered  |n50. 

Q.  Sued  you  for  what? — A.  For  damages  about  a  fight  we  had.  He  and  I  had  a 
fight. 

Q.  The  allegation  was  that  you  had  struck  him  with  a  claw  hammer,  was  it  not? — 
A.  Yes,  sir. 

Q.  Do  you  know  what  became  of  Mr.  Simonton  after  that? — A.  Yes,  sir, 

Q.  What? — A.  He  is  in  Pensacola  now. 

Q.  He  is? — A.  Yes,  sir. 

Mr.  Manager  Palmer.  I  think  something  has  been  omitted  from  the 
testimony  as  found  on  page  223  which  ought  to  be  read.  It  is  in  the 
middle  of  the  extract.  An  omission  was  made,  and  I  think  the  part 
ought  to  be  read. 

The  Secretary.  It  was  erased. 

Mr.  Manager  Palmer.  It  was  not  the  fault  of  the  Secretary.  When 
Mr.  O'Neal  was  asked  whether  he  had  been  convicted  of  any  crime, 
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counsel  for  the  respondent  objected,  and  there  was  a  ruling,  and  the 
objection  and  the  ruling  of  the  court  ought,  in  all  fairness,  to  be  read 
as  9  part  of  the  record. 

Mr.  HiGGiNS.  The  learned  manager  of  the  House  of  Representatives 
will  have  the  time  to  do  that. 

Mr.  Manager  Palmer.  I  think  I  have  a  right  to  have  it  read  now. 

Mr.  HiGGiNS.  I  hope  this  will  not  be  taken 

The  Presiding  Officer.  The  Presiding  Officer  supposes  counsel 
for  respondent  have 

Mr.  HiGGiNS.  1  do  not  object. 

The  Presiding  Officer.  A  right  Uy  determine  what  they  will  have 
read  from  the  evidence. 

Mr.  HiGGiNS.  I  will  allow  it  to  go  in.  I  think  it  is  irregular,  but  I 
will  let  it  be  read. 

The  Secretary  read  as  follows: 

Q.  Mr.  O'Neal,  have  you  ever  been  convicted  of  any  crime? 

(Counsel  for  respondent  objects  to  the  question. ) 

The  CouBT.  It  has  always  been  the  practice  here  that  any  witness,  including  him- 
self, can  be  asked  questions  in  Uie  criminal  docket.  In  the  prosecution  of  the  crim- 
inal docket  here — trial  of  criminal  cases — it  is  a  very  common  question,  of  which  I 
can  dte  a  dozen  or  more  instances,  whether  or  not  the  witness,  does  not  matter  what 
witness,  any  witness,  has  not  been  convicted  of  this  or  that  or  the  other  offense,  not 
for  the  purpose  of  trying  him  for  any  other  offense  at  all,  but  under  the  rules  for  the 
purpose  of  striking  at  his  credibility!    I  will  give  you  an  exception. 

(Counsel  for  respondent  notes  exception  to  ruling  of  the  court.) 

Mr.  HiGGiNS.  I  now  ask  the  Secretary  to  read  the  direct  examina- 
tion by  Mr.  Blount. 
The  Secretary  read  as  follows: 

Direct  examination  by  W.  A.  Blount,  esq.: 

Q.  You  are  the  W.  G.  O'Neal  against  whom  this  proceeding  has  been  taken? — ^A. 
Yes,  sir. 

Q.  Mr.  O'Neal,  will  you  please  state  to  the  court  the  circumstances  attending — not 
leading  up  to  at  that  time — but  the  circumstances  attending  the  affray  between  you 
and  Mr.  A.  Greenhut?  Where  had  you  been;  [where]  were  you  coming  from  that 
momine? — A.  I  was  coming  from  home. 

Q.  where  did  you  stop  on  East  Government  street? — A.  I  stopped  there  in  front 
of  Mr.  Greenhut' s  place  of  business. 

Q.  He  spoke  of  your  stopping  in  front  of  the  bucket  shop.  What  place  was 
that? — A.  I  do  not  remember  whether  I  stopped  there  or  not  I  might  have  done 
it — at  the  Pensacola  Stock  Exchange. 

Q.  For  what  purpose  did  you  stop? — ^A.  I  stopped  there  to  see  the  quotations  on 
cotton. 

Q.  Now,  then,  you  proceeded  until  you  came  to  Mr.  Greenhut's,  did  you? — A.  Yea, 
sir. 

Q.  Then  state  what  occurred— exactly  what  occurred  thereafter,  anything  and 
everything  from  the  moment  that  you  addressed  him  until  the  time  that  you  were 
finally  taken  apart. — A.  I  passed  down  the  street  and  I  saw  Mr.  Greenhut  and  Mr. 
Lischkoff  talkmg.  I  spoke  to  both.  I  says,  **Good  morning,"  and  I  says,  "Mr. 
Greenhut,  I  would  like  to  see  you  when  you  are  at  leisure,"  and  Mr.  Greenhut  said, 
"lam  at  leisure  now,"  and  I  says  to  Mr.  Greenhut,  "Don't  let  me  interrupt  you; 
any  time  during  the  day  will  do,"  and  Mr.  Lischkoff  says,  "I  am  through,"  and  he 
left  or  started  to  turn  to  go  back  up  the  street  toward  his  place  of  business,  and  Mr. 
Greenhut  says,  "Come  in."  He  stepped  back  into  the  back  part  of  his  office  there 
and  I  went  on  [in],  and  I  asked  him  why  he  had  sued  us.  He  says,  "Well,  I  do 
not  know  anything  about  it;  you  will  have  to  see  my  lawyer  about  it"  I  says, 
"Mr.  Greenhut,  I  think  you  do  know  something  about  it  I  think  you  were  a 
director  of  the  American  National  Bank  when  this  paper  that  I  am  sued  on  was  sold 
and  transferred,"  and  I  says,  "We  did  not  sue  you  when  we  had  to  sue  you  without 
seeing  you  about  it  or  without  talking  to  you  about  it 

"We  did  everything  we  could  to  avoid  the  suit;  we  did  everything  we  could  to  get 
a  settlement  of  that  before  we  sued  you,"  and  I  talked  on  with  him  regsurding  this 
matter  in  that  way,  and  I  reminded  him  of  the  fact  that  Mr.  Eagan  had  tried  to  get 
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a  settlement  with  him  before  we  sued  him  on  the  $1,500  debt,  and  I  found  out  after 
talking  with  him  it  seemed  it  was  impossible  to  get  a  settlement  with  him  that  way, 
and  I  says  to  him — I  finally  told  him  that  I  thought  that  if  he  had  been  a  gantleman 
he  would  not  have  done  it,  and  he  said,  '*I  am  as  much  a  gentleman  as  you  are*'' — 
being  a  director  in  the  bank  and  refusing  to  pay  a  paper  and  letting  us  sue  him  on 
it,  and  he  says  he  was  as  much  of  a  gentleman  as  I  am.  I  says^  '*Mr.  Greenhut,  I 
won't  dispute  that  with  you  on  that  point.  I  do  not  want  any  trouble  with  you," 
and  when  I  said  that  to  him,  why,  he  made  a  motion  that  way,  like  he  would  strike 
me  with  his  fist,  and  says,  '^If  you  fool  with  me  I  will  do  you  up  here,''  and  I  says, 
'*No,  I  reckon  not,"  and  I  stood  there  for  a  moment  hesitating,  and  I  turned  to  go 
out.    He  come  on  following  me  and  he  said  something  to  me. 

I  do  not  know  what  he  said,  and  when  he  said  that  I  told  him  that  he  lied  to  me 
about  the  Moreno  paper,  and  as  I  told  him  ^at  1  turned  around,  and  Mr.  Greenhut 
he  struck  me  here,  and  I  struck  him  with  my  left  fist,  and  then  I  shoved  him  o^  and 
when  I  shoved  him  back  he  kind  of  stumbled  back  like — he  looked  to  me  like  he 
almost  fell  down;  then  he  came  forward  at  me  and  I  pulled  out  my  knife  and  cut 
him,  and  we  fought  on  out  on  the  street  there,  and  I  made  several  lunges  for  him  and 
he  hit  me  severS  licks  with  his  fist,  and  finally  he  caught  hold  of  mv  arm  here  with 
his  right  hand,  and  after  he  caught  my  arms  I  reached  around  and  caught  hold  of 
his  ouier  arm  out  in  the  streets,  and  then  I  hoUooed  to  old  man  Hyer  to  come  tiiere 
and  get  him 

Mr.  HiGGiNs.  Mr.  President,  I  do  not  propose  to  quote  otherwise 
from  this  testimony.  I  will  simply  state  that  Greenhut,  whose  affidavit 
is  set  out  on  the  answer  of  the  respondent,  denies  that  he  struck  O'Neal 
or  was  the  aggressor  in  any  way.  This  testimony  was  not  delivered 
in  the  presence  of  the  Senate,  and  you  can  only  get  it  as  you  read  it  or 
as  it  is  read  in  your  presence,  and  for  that  reason  I  have  not  under- 
taken to  make  a  running  statement  of  it  myself.  I  thought  it  due  to 
the  gravity  of  this  charge  and  to  a  right  judgment  on  this  article  that 
the  very  words  of  O'Neal  should  be  read  to  tne  Senate. 

Now,  in  that  you  will  see  that  he  says  that  he  reproached  Greenhut; 
he  began  the  trouble.  He  reproached  him  about  bringing  the  suit 
against  the  bank  when  he  said  Greenhut  knew  it  was  an  unfounded  suit, 
and  then  there  was  other  discussion  as  to  the  unfairness.  Now,  here 
is  a  very  significant  statement  that  he  makes: 

He  says:  ''I  think  you  were  a  director  of  the  American  National  Bank  when  this 
paper  that  I  am  sued  on  was  sold  and  transferred,"  and  I  says,  '^  We  did  not  sue  you 
when  we  had  to  sue  you  without  seeing  you  about  it  or  without  talking  to  you  about 
it.  We  did  everythmg  we  could  to  avoid  the  suit;  we  did  everything  we  could  to 
get  a  settlement  of  that  before  we  sued  you,"  and  I  talked  on  with  him  regarding 
this  matter  in  that  way,  and  I  reminded  him  of  the  fact  that  Mr.  Eagan  had  tri^  to 
get  a  settlement  with  nim  before  we  sued  him  on  the  $1,500  debt,  and  I  found  out 
after  talking  with  him  it  seemed  it  was  impossible  to  get  a  settlement  with  him  that 
way,  and  I  says  to  him — I  finally  told  him  that  I  thought  that  if  he  had  been  a 
gentleman  he  would  not  have  done  it,  and  he  said,  *'  I  am  as  much  a  gentleman  as 
you  are." 

In  other  words,  he  goes  in  there  and  reproaches  him,  and  when  he 
could  not  get  a  settlement  with  him  then  he  took  his  settlement. 

Now,  Mr.  President,  turn  to  the  answer  of  O'Neal.  After  reciting 
the  fact  in  his  answer  that  he  failed  in  the  cause,  on  page  204  he  says: 

That  it  is  not  true  that  the  assault  charged  in  the  said  affidavit  was  committed  b^ 
the  respondent  solely  because  and  for  the  reason  that  the  said  Greenhut  had  insti- 
tuted the  suit  aforesaid  a^inst  the  said  American  National  Bank  or  to  interfere  with 
and  prevent  him,  the  said  Greenhut,  from  exercising  and  performing  his  duties  as 
an  officer  of  this  court 

Now,  you  will  observe  that  that  denial  is  an  admission.  While  he 
says  he  did  not  reproach  him  solely  for  that,  the  fact  that  he  says  he 
did  not  do  it  solely  for  that  admits  that  he  did  it  in  part  for  that,  and 
therefore  admits  that  he  did  it  on  that  account.  Consequently,  Judge 
Swayne  was  bound  to  see  that  O'Neal  had  here  admitted  the  substantial 
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averment  of  Greenhut's  allegation.     Now,  he  comes  in.     What  is  the 
alleged  purgation  ? 

That  in  truth  the  respondent  never  contemplated  at  any  time  any  interference 
with  the  said  Greenhut  as  trustee  as  aforesaid  or  contemplated  any  aftray  with  the 
said  Greenhut  or  any  personal  conflict  with  him  until  he  saw  the  threatening  atti- 
tude of  the  said  Greenhut  toward  him,  the  respondent,  as  hereinbefore  set  forth,  and 
that  so  far  as  respondent  can  determine  from  the  actions  of  the  said  Greenhut,  who 
was  the  aggressor  as  aforesaid,  the  cause  of  the  said  affray  was  the  remark  of  re?pond- 
ent  to  the  said  Greenhut  concerning  the  said  Greenhut's  action  in  repudiating  his 
obligation  to  pay  the  said  acceptance. 

And  resplendent  disclaims  the  existence  on  his  part  at  any  time  of  any  intent  to 
interfere  with,  prevent,  impede,  or  delay  the  said  Greenhut  in  the  prosecution  of  the 
jaid  suit  against  the  said  bank,  or  to  interfere  with  or  impede  or  prevent  him  in  any- 
wise in  the  execution  or  performance  of  any  of  his  duties  as  such  trustee;  and  specially 
disclaims  any  attempt  to  do  any  act  which  might  savor  in  the  slighest  d^ree  of  con- 
tempt of  this  honorable  court 

There,  Mr.  President,  is  the  admission — a  fatal  admission,  right  in 
the  midst  of  that  attempted  disclaimer  of  contemptuous  purpose,  of 
what  his  acts  were. 

Mr.  Manager  Palmer.  Mr.  President,  will  you  allow  me  to  caU  your 
attention  to  Mr.  Greenhut's  affidavit,  on  which  this  proceeding  was 
founded? 

That  said  assault  and  attempt  to  murder  was  committed  by  said  O'Neal,  as  afore- 
said, solely  because  and  for  the  reason  that  affiant,  as  an  officer  of  the  United  States 
district  court — 

That  portion  of  the  answer  is  a  direct  denial  of  that  portion  of  the 
complaint. 

Mr.  HiGGiNS.  Exactly;  but,  Mr.  President,  the  converse  of  the 
proposition  is  always  not  as  true  as  the  proposition.  While  it  is 
specific  for  Greenhut  to  charge  that  he  had  come  there  solely  for  that 

Eurpose,  it  would  have  been  entirely  within  Mr.  O'Neal's  right,  if  it 
ad  been  true  and  he  had  chosen  to  a9sert  it  under  the  responsibility 
of  his  counsel,  Mr.  Blount,  who  was  acting  for  him,  to  say,  *'I  did  not 
reproach  him  for  that  reason  at  all,  but  entirely  for  another  reason." 
But  when  he  denies  it  in  the  terms  of  the  allegation,  then  it  is  an  eva- 
sive denial,  and  I  thank  the  learned  manager  for  allowing  me  to  make 
that  clear  before  the  Senate. 

The  attempted  explanation  or  excuse  for  it  will,  in  my  opinion,  not 
bear  examination. 

Now,  Mr.  President,  in  the  face  of  this  condition  of  things,  was  Judge 
Swayne  to  accept  this  evasive,  uncertain  undertaking  to  deny  and  not 
deny  these  fatal  admissions  of  culpability  on  the  part  of  O'Neal  ?  Was 
he  to  accept  them  as  a  statement  m  law  which  justified  his  discharge 
and  justified  the  enthusiasm  which  the  learned  manager  who  last 
addressed  the  Senate  showed  for  what  was  once  spoken  of  another  as 
"this  fine,  consummate  flower  of  our  American  citizenship?"  The 
learned  managers  say  that  O'Neal  by  this  statement  purged  himself. 

The  learned  manager  who  will  follow  me  will  not  deny  the  difference 
in  the  rules  of  law  as  to  contempt  and  purgation  between  the  common 
law  and  equity.  This  was  a  case  in  equity.  Scarrit  Moreno  was  adju- 
dicated a  bankrupt,  and  bankruptcy  proceedings  are  equitable  pro- 
ceedings. Greenhut  was  his  trustee  or  receiver.  He  was  therefore 
the  agent  and  minister  and  officer  of  a  court  of  equity.  On  that  the 
law  that  has  been  invoked  is  laid  down  as  old  as  Blackstone,  from  whom 
I  shall  read.    In  the  first  place,  1  will  read  from  Rapalje  on  Contempt: 

In  chancery  the  answer  of  a  party  charged  with  contempt  is  not  conclusive,  and  the 
truth  of  the  answer  may  be  examined  into  and  diaproved.     In  such  a  case,  however, 
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the  accused  may  adduce  evidence  extrinsic  to  his  answer  and  call  witnesses  to  testif]^ 
in  his  behalf;  and,  though  not  conclusive,  his  answers  to  the  interrogatories  are  evi- 
dence in  his  favor,  to  be  considered  in  connection  with  the  other  evidence  in  the  case. 
(Bapalje  on  Contempt,  sec.  120.) 

Now,  I  read  this  (quotation  from  Blackstone,  with  which  ev^ry  stu- 
dent of  law  is  familiar: 

It  can  not  have  escaped  the  attention  of  the  reader  that  this  method  of  making  the 
defendant  answer  upon  oath  to  a  criminal  charge  is  not  agreeable  to  the  genius  of  the 
common  law  in  any  other  instance,  and  seems,  indeed,  to  have  been  deprived  to  the 
courts  of  King's  Bench  and  common  pleas  through  the  medium  of  the  courts  of  equity. 
For  the  whole  process  of  the  courts  of  equity  in  the  several  stages  of  a  cause,  and, 
finally,  to  enforce  their  decrees,  was,  till  the  introduction  of  sequestrations,  in  the 
nature  of  a  process  of  contempt,  acting  only  in  personam  and  not  in  rem.  And 
there — 

That  is,  in  equity — 

after  the  party  in  contempt  has  answered  the  interrogatories,  such  his  answer  may 
be  contradicted  and  disproved  bj  affidavits  of  the  adverse  party;  whereas  in  the 
courts  of  law,  the  admission  of  the  party  to  purge  himself  by  oath  is  more  favorable 
to  his  liberty,  though  perhaps  not  less  dangerous  to  his  conscience,  for  if  he  cleara 
himself  by  his  answers  the  complaint  is  totally  dismissed.     (4  Blackstone,  287. ) 

This,  therefore,  was  a  proceeding  in  equity,  where  it  was  the  right 
and  duty  of  the  judge  to  hear  evidence  on  eitner  side,  and  no  objection 
was  maae  to  that  at  the  time,  as  none  can  be  made  now. 

The  learned  manager  who  has  assumed  especially  the  discussion  of 
this  case  rests  the  demand  for  the  condemnation  of  Judge  Swayne 
of  impeachment  and  of  conviction  on  the  ground  that  it  was  clearly 
outside  of  the  jurisdiction  of  his  court  by  reason  of  the  act  of  1831. 
Of  course  O'Neal  was  not  an  officer  of  the  court.  He  therefore  was 
not  within  the  jurisdiction  as  limited  by  the  act  in  that  respect.  But 
the  learned  manager  goes  on  to  say  that  he  was  not  obstructing  the 
administration  of  justice  or  it  was  not  misbehavior  so  near  the  court 
as  to  obstruct  the  administration  of  justice.  He  does  admit,  however, 
as  I  understood  him,  that  if  he  is  guilty  it  was  resistance  to  an  officer 
of  the  court,  though  1  do  not  know  whether  I  was  right  in  understand- 
ing the  learned  manager  distinctly  to  admit  that. 

Now,  Mr.  President,  I  beg  leave  to  refer  to  the  former  discussion 
which  I  have  made  of  this  question  and  to  the  decisions  of  the  several 
courts  in  respect  to  it.  The  learned  manager  falls  back  upon  Poulson's 
case  in  the  circuit  court  of  Pennsylvania,  made  by  a  justice  of  the 
Supreme  Court  of  the  United  States  sitting  in  that  circuit  and  shortly 
after  the  enactment  of  the  statute  of  1831.  In  that  Mr.  Justice  Bala- 
win  said  that  clearly  after  the  enactment  of  that  act  an  oflFense  which 
was  subject  to  indictment  could  not  be  made  the  subject  of  contempt. 
He  and  the  learned  manager  [Mr.  Clayton],  who  also  addressed  the 
Senate  this  morning  on  that  subject,  rely  upion  ex  parte  Robinson,  in 
19  Wallace. 

I  wonder  that  the  learned  managers  remain  back  in  cases  so  old  and 
going  to  the  circuit  courts  when  they  have  the  utterance  of  the  Supreme 
Court  upon  this  subject,  which  leaves  it  without  any  question.  1  think 
the  Senate  is  entitled  at  least  to  be  treated  with  the  respect  which  is 
due  to  the  court  of  last  resort  by  letting  it  have  whatever  is  the  real 
law  or  the  last  utterance.  I  beg  to  read  from  the  case  of  Savin,  peti- 
tioner, in  13  United  States,  275,  and  that  case  was  decided  as  far  back 
as  1888,  where  the  court  say: 

It  is  contended  that  the  substance  of  the  charge  against  the  appellant  is  that  he 
endeavored,  by  forbidden  means,  to  influence  or  *  impede"  a  witness  in  the  district 
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court  from  testifying  in  a  cause  pending  therein,  and  to  obstruct  or  impede  the  doe 
administration  of  justice,  which  offense  is  embraced  by  section  5399 — 

That  is  the  second  section  of  the  act  of  1831  making  contempt  offenses 
indicate  in  certain  cases — 

and,  it  is  ar^ed,  is  punishable  onl^  by  indictment.  Undoubtedly  the  offense  charged 
is  embraced  by  that  section,  and  is  punishable  by  indictment.  But  the  statute  does 
not  make  that  mode  exclusive,  if  the  offenses  be  committed  under  such  circumstances 
as  to  bring  it  within  the  power  of  the  court  under  section  725,  when,  for  instance,  the 
offender  is  guilty  of  misoehavior  in  its  presence,  or  misbehavior  so  near  thereto  as  to 
obstruct  the  administration  of  justice.  The  act  of  1789  did  not  define  what  were 
contempts  of  the  authority  of  the  courts  of  the  United  States  in  any  cause  or  hearing 
before  them,  nor  did  it  prescribe  any  special  procedure  for  determining  a  matter  of 
contempt  Under  that  statute  the  question  whether  particular  acts  constituted  a 
contempt,  as  well  as  the  mode  of  proceeding  against  the  offender,  was  left  to  be 
determmed  according  to  such  established  rules  and  prindpies  of  the  common  law  as 
were  applicable  to  our  situation. 

The  act  of  1831,  however,  materially  modified  that  of  1789,  in  that  it  restricted  the 
power  of  the  courts  to  infiict  summary  punishments  for  contempt  to  certain  specified 
cases,  among  which  was  misbehavior  in  the  presence  of  the  court,  or  misbehavior  so 
near  thereto  as  to  obstruct  the  administration  of  justice.  (Ex  parte  Robinson,  19 
Wall.,  605,  611.)  And  although  the  word  "summary"  was,  for  some  reason,  not 
repeated  in  the  present  revision,  which  invests  the  courts  of  the  United  States  with 
power  "to  punish  by  fine  or  imprisonment,  at  the  discretion  of  the  court,  contempts 
of  their  authority"  in  certain  cases  defined  in  section  725,  we  do  not  doubt  that 
the  power  to  proceed  summarily  for  contempt  in  those  cases  remains,  as  under  the  act 
of  1831,  with  those  courts. 

The  facts  in  this  case  of  Savin  were  the  attempt  to  detev  a  witness 
in  attendance  upon  a  court  of  the  United  States  in  obedience  to  a 
subpoena,  and  while  he  is  near  the  court  room,  in  the  jury  room  tem- 
porarily used  as  witness  room,  from  testifying  for  the  party  in  whose 
behalf  he  was  summoned,  and  offering  him,  when  in  the  hallway  of 
the  court,  money  not  to  testify  against  the  defendant,  and  the  court 
held  that  that  is  misbehavior  in  the  presence  of  the  court. 

So  you  have  here  the  final  decision  that  because  the  act  was  indicta- 
ble was  no  reason  whv  it  was  not  punishable  bv  Judge  Swayne.  You 
have  the  law  from  blackstone's  time,  and  from  time  immemorial 
before,  that  in  this  equity  proceeding  it  was  his  duty  to  hear  the  evi- 
dence of  both  sides.  This  same  case  of  Savin  goes  on  to  lay  down 
that  it  was  not  necessary  to  propound  interrogatories,  but  that  a  rule 
to  show  cause  was  proper.  The  same  case  lays  down  the  further  prin- 
ciple that  the  motion  or  charge  need  not  be  under  oath  or  testified  to 
by  affidavit  O'Neal  had  the  opportunity  to  defend  himself,  to  appear 
and  to  answer,  and  he  took  advantage  of  it. 

Now.  that  brings  you  to  the  merits  of  the  case.  On  this  it  is 
claimed  that  the  punishment  of  O'Neal  was  an  unjust  judgment.  It 
was  claimed  before  Judge  Pardee  in  the  circuit  court,  in  a  case  that 
was  argued  before  all  three  judges,  that  because  the  Judge  was  not  in 
the  district  at  the  time,  and  because  the  court  was  not  in  session,  and 
further  because  Greennut's  place  was  400  feet  away  from  the  court 
room,  there  was  no  .obstruction  in  the  presence  of  the  court;  and  that 
was  laid  down  as  a  further  reason  wny  he  should  be  discharged  on 
habeas  corpus. 

Judge  Pardee  in  his  opinion  says: 

The  charge  of  contempt  against  the  relator  is  based  upon  the  fact  that  he  unlaw- 
fuUy  assaulted  and  resisted  an  officer  of  the  district  court  in  the  execution  of  orders 
of  the  court  and  in  the  performance  of  the  duties  of  his  office  under  such  orders, 
and  in  that  respect  it  would  seem  to  be  immaterial  whether  the  place  of  resistance 
was  40  or  400  feet  from  the  actual  place  where  the  court  was  usually  held,  so  long  as 
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it  was  not  in  the  actaai  presence  of  the  oonrt  nor  so  near  thereto  as  to  embarrass  the 
administration  of  jostice. 

Under  the  bankruptcy  act  of  1898,  section  2,  the  district  courts  of  the  United 
States,  sitting  in  bankruptcy,  are  continuously  open;  and  under  section  33  and 
others  of  the  same  act  a  trustee  in  bankruptcy  is  an  officer  of  the  court  The  ques- 
tions before  the  district  court  in  the  contempt  proceedings  were  whether  or  not  an 
assault  upon  an  officer  of  the  court,  to  wit,  a  trustee  in  ban&uptcy  for  and  on  account 
of  and  in  resistance  of  the  performance  of  the  duties  of  such  trustee,  had  been  com- 
mitted by  the  relator,  and,  if  so,  was  it  under  the  facts  proven  a  contempt  of  the 
court  whose  officer  the  trustee  wai(? 

Unquestionably  the  district  court  had  jurisdiction  summarily  to  try  and  determine 
these  questions,  and  having  such  jurisdiction  said  court  was  fnily  authorized  to  hear 
and  decide  and  adjudge  upon  the  merits.     (In  re  Savin,  131  U.  b.,  267,  276,  277.) 

Now^  Mr.  President,  that  is  the  decision  of  the  circuit  court  of 
ajppeals  as  to  this  defense,  which  is  sought  to  be  set  up  here  to-day, 
that  Judge  Swayne  should  be  condemned  for  this  proceeding  because 
it  was  4:M)  feet  from  the  court  room,  and  in  the  race  of  the  decision 
in  this  very  litigation  when  it  wc^  carried  up  upon  appeal  by  habeas 
corpus. 

Now,  the  course  of  Judge  Swayne  seems  to  me  to  disclose  in  every 
phase  of  it  a  most  complete  lack  of  malice,  the  gravamen  of  the  charge 
made  in  the  article  on  this  head.  He  had  nothing  against  O'Ne^. 
O'Neal  was  a  citizen  of  that  town  and  president  of  a  bank.  There  is  no 
evidence  here  of  any  differences  between  them  in  one  way  or  another. 
This  was  a  case  inter  partes,  brought  to  the  court  by  Greenhut  under 
affidavit.  There  was,  I  think,  without  any  unfairness  or  characteriza- 
tion, an  attempt  at  assassination.  Under  the  rule  as  laid  down  by 
Blackstone,  there  being  a  dispute  as  between  O'Neal  and  Greenhut, 
it  was  for  the  Judge  to  determine  it  upon  the  testimony.  The  learned 
managers  have  read  the  Judge's  charge  for  various  reasons,  both  to 
show  that  he  acted  on  insufficient  reason  and  unfairly  and  to  show  that 
it  was  not  much  of  a  decision  after  all.  I  beg  to  differ  with  them.  I 
grant  you  that  this  wtis  not  a  decision  of  an  indictment  for  assault  and 
batteiy. 

It  was  not  the  direct  question  before  the  court  as  to  whether  or  no 
O'Neal  should  be  acquitted  by  the  jury  under  a  charge  of  the  court  for 
making  an  assault  with  intent  to  kill  and  as  to  the  law  that  governs 
that.  But  when  the  defense  is  made  there,  as  it  was  by  him,  and  the 
testimony  I  have  had  read  to  the  Senate  that  he  was  not  the  aggressor, 
that  Greenhut  was  the  aggressor,  then  it  became  the  duty  of  the  Judge 
to  lay  down  the  rules  of  law  which  govern  the  conduct  of  people  when 
it  comes  to  determining  what  is  right  or  wrong  in  an  assault  like  this. 
The  only  ground  on  wnich  O'Nealcould  pretend  to  justify  the  use  of 
a  dagger  was  that  he  could  do  it  when  he  had  retired  to  such  a  point 
that  ne  could  no  longer  retreat  and  then  could  strike  in  self-defense, 
but  without  the  plea  of  self-defense  he  stood  there  a  proven  aggressor, 
and  with  no  excuse  for  the  use  of  a  knife. 

The  case,  Mr.  President,  then  proceeded.  I  will  state  that  Mr.  Blount 
had  demurred  to  the  jurisdiction  so  as  to  I'aise  that  question  under  the 
statute  of  1831.    The  Judge  overruled  that. 

Upon  the  sentencing  of  O'Neal  to  sixty  days'  imprisonment  he 
allowed  a  writ  of  error,  that  Mr.  Blount  might  take  the  case  to  the 
Supreme  Court  of  the  United  States,  and  granted  a  supersedeas,  so 
that  the  imprisonment  should  not  begin  pending  that  proceeding. 
^  He  further  certified,  under  the  act  of  1891,  this  question  of  jurisdic- 
tion to  the  Supreme  Coui't,  so  that  it  could  be  heard  there.    The  case 
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therefore  came  to  the  Supreme  Court  of  the  United  States  upon  writ 
of  error,  and  that  court  held  that  jurisdiction  of  the  person  and  juris- 
diction of  the  subject-matter  not  being  challenged,  the  case  stood  before 
that  court  only  as  a  dispute  on  its  merits,  and  that  such  a  question 
could  not  be  reviewed  in  the  Supreme  Court  of  the  United  States  on 
writ  of  error.  Thereupon  it  went  back,  and  O'Neal  suffered  impiison- 
ment  long  enough  to  have  a  writ  of  habeas  corpus.  Then  the  case  was 
carried  up  to  the  circuit  judges,  who  delivered  the  judgment  I  have 
here  already  read  from.  Then,  before  imprisonment  could  be  had, 
O'Neal  died. 

Mr.  President,  that  is  all  we  shall  say  about  the  O'Neal  case.  There 
was  no  evidence  of  malice,  no  evidence  of  want  of  jurisdiction,  no  evi- 
dence of  injustice  or  unfairness;  but  I  think  that  every  judge  and  law- 
yer within  mv  hearing  would  say  that  if  Judge  Sway ne,  on  such  a  case 
as  this  brought  before  him  and  compelled  to  render  judgment,  had  not 
treated  it  as  a  matter  of  proven  contegnpt  he  would  have  brought  him- 
self much  more  nearly  to  deserving  impeachment  and  conviction  than 
by  deciding  contrariwise. 

But,  Mr.  President,  that  is  not  the  end  of  the  O'Neal  case.  The 
O'Neal  case  is  the  beginning  of  the  Swayne  impeachment  case.  The 
testimony  which  has  been  read  to  the  Senate,  elicited  with  the  utmost 

Sropriety  and  regularitjr  in  cross-examination,  when  O'Neal  was  ten- 
ered  as  a  witness  on  his  own  behalf  to  swear  in  justification  of  his 
alleged  misconduct  in  an  act  of  violence,  and  was  subject  to  cross- 
examination  as  to  his  criminal  record  in  that  regard,  showed  that  he 
had  been  twice  convicted  for  assault  with  intent  to  kill,  and  not  for 
shooting  across  the  street  in  the  sugar-coated  form  put  by  the  learned 
manager  this  morning;  that  at  another  time  he  had  been  convicted  or 
plead  guilty,  which  was  the  same  thing,  to  the  charge  of  carrying  con- 
cealed deadly  weapons,  and  that  at  another  time  he  had  been  sued  in 
a  civil  suit  and  a  penalty  imposed  or  damages  recovered  for  a  violent 
attack  Vith  a  clawhammer  upon  a  man — violent,  vindictive,  dangerous. 

If  ever  there  was  evidence  of  malice  it  was  what  took  place  after- 
wards. •  By  the  evidence  in  this  case  the  president  of  a  bank,  presum- 
ably a  man  of  wealth,  he  employed  counsel;  he  sent  them  to  the  Florida 
legislature,  and  he  brought  before  it  matters  and  carried  on  proceed- 
ings there  in  a  way  that,  I  submit,  abused  the  confidence  of  that 
legislature. 

Mr.  Manager  Palmer.  Mr.  President,  will  the  counsel  kindly  refer 
to  the  record  where  there  is  anj'^  proof  of  that  kind  in  this  case  before 
the  Senate? 

Mr.  HiaoiNS.  The  proof  is  found  in  the  beginninp*  of  the  learned 
manager's  own  argument,  where  he  had  read  resolutions  of  the  Florida 
legislature,  which  I  will  now  ask  to  have  read  by  the  Secretary. 

Mr.  Manager  Palmer.  I  respectfully  submit  that  there  is  no  testi- 
mony in  this  case  that  Mr.  O'Neal,  or  anybody  for  him,  ever  had  any- 
thing to  do  with  the  resolutions  of  the  Florida  legislature. 

Mr.  HiGGiNS.  I  will  say  to  the  honorable  manager  that  I  i>roved 
that  by  Mr.  Davis  on  cross-examination. 

Mr.  Manager  Palmer.  I  did  not  hear  it. 

Mr.  HiGGiNS.  I  did. 

Mr.  Manager  Palmer.  I  should  ike  to  see  the  place  in  the  record 
where  it  appears. 

Mr.  HiGGiNS.  I  can  not  turn  to  it  at  this  time,  but  it  is  there. 
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Mr.  Manager  Palmer.  I  do  not  think  there  was  any  such  testhnony. 
Mr.  HiGGiNS.  And  I  was  very  careful  to  prove  it. 
Mr.  President,  I  should  like  to  have  those  resolutions  reread.^ 
Mr.  Manager  Palmer.  All  right;  you  may  have  them  read  if  you 
wish. 
Mr.  HiGGiNS.  I  ask  the  Secretary  to  read  from  page  61  of  the  record. 
The  Secretary  read  as  follows: 

Senate  joint  resolution  in  reference  to  Charles  Swayne,  judge  of  the  Qnited  States 

court  for  the  northern  district  of  Florida: 

Be  U  resolved  by  iJie  UgisUdure  of  the  State  of  Florida,  Whereas  Charles  Swayne, 
United  States  district  judge  of  the  northern  district  of  Florida,  has  so  conducted 
himself  and  his  court  as  to  cause  the  people  of  the  State  to  doubt  his  integrity  and 
to  believe  that  his  official  actions  as  judge  are  susceptible  to  corrupt  influences  and 
have  been  so  corruptly  influenced; 

Whereas  it  also  appears  that  the  said  Charles  Swajrne  is  guilty  of  a  violation  of 
section  551  of  the  Revised  Statutes  of  the  United  States  in  that  he  does  not  reside  in 
the  district  for  which  he  was  appointed  and  of  which  he  is  judge,  but  resides  out  of 
the  State  of  Florida  and  in  the  State  of  Delaware  or  State  of  Pennsylvania,  in  open 
and  defiant  violation  of  said  statute,  and  has  not  resided  in  the  northern  district  of 
Florida,  for  which  he  was  appointed,  in  ten  years,  and  is  constantly  absent  from  said 
district^  only  making  temporary  visits  for  a  pretense  of  discharginghis  official  duties; 

Whereas  the  reputation  of  Charles  Swayne  as  a  corrupt  judge  is  very  injurious  to 
the  interests  of  the  entire  State  of  Florida,  and  his  constant  absence  from  his  sup- 
posed district  causes  great  sacrifice  of  their  rights  and  annoyance  and  expense  to  liti- 
gants in  his  court; 

Whereas  it  also  appears  that  the  said  Charles  Swayne  is  not  only  a  corrupt  judge, 
but  that  he  is  ignorant  and  incompetent,  and  that  lus  judicial  opinions  do  not  com- 
mand the  respect  or  confidence  of  the  people; 

Whereas  the  administration  of  the  United  States  bankniptcy  act  in  the  court  of 
said  Charles  Swayne  and  by  his  appointed  referee  has  resulted  in  every  instance  in 
the  waste  of  the  assets  of  the  alleged  bankrupt  by  being  absorbed  in  unnecessarv 
costs,  expenses,  and  allowances,  to  the  great  wrong  and  injury  of  creditors  an^ 
others,  until  such  administration  is  in  effect  legalized  robbery  and  a  stench  in  the 
nostrils  of  all  good  people; 

Be  it  reaolveaby  the  house  of  representatives  of  the  State  of  Florida  (the  senate  concurring) , 
That  our  Senators  and  Representatives  in  the  United  States  Congress  be,  and  they 
are  hereby,  requested  to  cause  to  be  instituted  in  the  Congress  of  the  United  States 
proper  proceedings  for  the  investigation  of  the  proceeding  of  the  United  States  cir- 
cuit ana  district  courts  for  the  northern  district  of  Florida  by  Charles  Swayne  as 
United  States  judge  for  the  northern  district  of  Florida,  and  of  his  acts  and  doings 
as  such  judge,  to  the  end  that  he  may  be  impeached  and  removed  from  such  office. 

Resolved  further.  That  the  secretary  of  the  State  of  Florida  be,  and  is  hereby, 
instructed  to  certify  to  each  Senator  and  Representative  in  the  Congress  of  the  United 
States,  under  the  great  seal  of  the  State  of  Florida,  a  copy  of  this  resolution  and  its 
unanimous  adoption  by  the  legislature  of  the  State  of  Florida. 

Mr.  HiGGiNS.  Now,  Mr.  President,  here  at  the  forefront  of  the 
presentation  of  this  case  to  the  Senate  has  been  placed  by  the  learned 
manager  these  resolutions,  and  I  call  the  attention  of  the  Senate  to  the 
fact  that  there  is  nothing  left  of  all  that  is  charged  there  except  these 
two  contempt  cases  and  the  matter  of  residence.  In  those  resolutions 
it  is  said  toat  Judge  Swayne  is  "a  corrupt  judge,"  so  "as  to  cause 
the  people  of  the  State  to  doubt  his  integrity,  and  believe  his  official 
actions  as  judge  are  susceptible  to  corrupt  influences,  and  have  been  so 
corruptly  influenced;  *  *  *  that  he  is  ignorant  and  incompetent, 
and  that  his  judicial  opinions  do  not  command  the  respect*or  confidence 
of  the  people,"  and  that  the  appointment  of  referecd  by  him  in  bank- 
ruptcy resulted — 

in  every  instance  in  the  waste  of  assets  of  the  alleged  bankrupt  by  being  absorbed 
in  unnecessary  costs,  expenses,  and  allowances,  to  the  great  wron?  and  injury  of 
creditors  and  others,  until  snch  administration  is  in  effect  legalized  robbery  and  a 
stench  in  the  nostrils  of  all  good  people. 
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AH  that  is  said  here  was  abandoned  by  the  committee  of  the  House 
who  were  sent  there  to  investigate.  It  is  in  evidence  in  the  certificates 
that  have  been  filed — and  I  wul  shortly  call  attention  to  the  special 
dates — that  Judge  Swayne  during  these  years  was  holding  court  for 
the  greater  part  of  the  year  in  the  States  of  Texa^,  Louisiana,  and 
Alalmma.  Is  there  any  complaint  there  that  he  was  a  corrupt  judge, 
an  unjust  judge,  an  unfit  judge,  or  of  the  waste  of  the  assets  of  bank- 
rupt estates,  or  of  forfeiting  the  confidence  of  the  community  I  Not 
a  word.  The  only  other  charges  that  are  brought  here  are  those  that 
came  outside  of  what  the  legislature  of  Florida  nad  called  to  the  atten- 
tion of  the  House  of  Representatives  and  of  the  Senate  in  a  vague 
endeavor  to  bolster  up  the  contempt  proceeding  and  the  charge  with 
respect  to  residence. 

This  case  does  not  come  into  this  tribunal  with  very  clean  hands. 
I  submit  the  legislature  of  Florida — a  body  deserving  of  the  highest 
respect  and  the  confidence  of  the  community — never  would  have  passed 
these  resolutions,  let  alone  passing  them  unanimously,  if  they  had 
been  offered  after,  instead  of  before,  the  investigation  of  the  House 
committee  and  the  abandonment  by  them  of  the  charges  that  caused 
the  demand  for  impeachment. 

Mr.  President,  that  brings  me  to  the  matter  of  residence,  and  I  shall 
not  take  very  long  about  it.  The  testimony  that  it  has  been  for  us  to 
adduce  has,  I  think,  cleared  the  atmosphere  and  explained  the  condi- 
tion of  things  as  respects  Judge  Swayne's  residence  during  the  time  in 
question.  As  the  learned  manager  this  morning  very  properly  admit- 
ted, Judge  Swayne  had  a  reasonable  time  in  which  to  change  his  resi- 
dence after  the  act  of  Congress  altering  the  boundaries  of  his  district 
and  leaving  his  then  residence  out  of  his  curtailed  district.  They  say 
that  he  did  not  do  it.  In  the  statement  of  the  learned  manager  who 
opened  the  ease,  in  the  efforts  of  the  managers  in  the  examination  of 
their  witnesses,  and  up  until  the  ar^ment  this  morning  of  the  man- 
ager who  has  charge  of  the  article  of  impeachment  relating  to  residence, 
the  case  they  have  undertaken  to  make  is  that  Judge  Swayne  had  a 
residence  outside  of  his  district,  namely,  at  Guyencourt. 

You  heard  the  witnesses  from  that  neighborhood — three  farmers, 
the  owners  of  their  land;  the  fourth,  a  farmer  and  a  coal  dealer,  who 
furnished  coal  to  the  family;  the  fifth,  a  physician,  who  attended  Mrs. 
Swayne,  the  mother  of  the  Judge;  another,  the  postmaster  and  station 
agent,  who  has  knowledge  of  the  going  and  coming  of  people  to  and 
from  nome;  and  Mr.  Milton  Jackson,  the  manufacturer,  of  PhUadel- 

Shia,  who  had  married  Judge  Swayne's  sister  in  the  same  year  of  the 
udge's  own  marriage  and  knowing  with  family  intimacy  the  goings 
and  comings — the  testimony  of  all  these  put  beyond  the  possibility  of 
question  that  wherever  Jucige  Swayne  did  live  he  did  not  live  at  Guy- 
encourt If  there  is  any  certainty  in  this  case,  that  is  the  one  certain 
thing.  Well,  he  had  to  live  somewhere.  They  say  he  did  not  live  at 
Pensacola,  but  they  do  not  yet  undertake  to  sav  where  he  did  live.  But 
why  did  he  not  live  in  Pensacola?  Because  he  was  not  there.  How 
do  you  know  he  was  not  there?  He  went  away  when  court  adjourned. 
Why  did  he  go  away  and  where  did  he  go?  They  do  not  know.  Did 
he  go  to  hold  court  elsewhere?    Of  course  they  ao  not  know. 

Mr.  President,  the  fact  is  that  he  was  holding  court  elsewhere.  He 
did  pay  summer  visits,  and  his  famil}"^  paid  summer  visits,  to  his  old 
home  in  Delaware  every  year — a  most  convenient,  admirablCi  and  wise 
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arrangement,  and  one  about  which  no  complaint  is  to  be  made.  But 
tibe  fact  is,  as  I  have  had  occasion  to  state  before,  that  the  breaking 
up  of  his  family  residence  at  St.  Augustine  was  concurrentVith  and 
contemporaneous  with  the  other  condition  of  things  which  dominated 
the  domestic  situation  of  that  family  and  made  it  a  broken  household. 

We  all  know  of  broken  households;  we  all  know  of  the  customary 
condition  where  parent  and  children  live  together  alon^  through  the 
ordinary  course  of  life,  and  then  comes  some  dominating  influence  that 
scatters  them  and  sends  them  out.  What  was  the  influence  here  ?  The 
circuit  judges  had  occasion  to  send  Judge  Swayne'  to  Texas  to  hold 
court,  to  draft  him  to  New  Orleans  to  sit  in  the  court  of  appeals,  and 
to  go  elsewhere  to  hold  court.  They  called  on  him  to  perfoim  this 
work;  and  because,  Mr.  President,  they  had  curtailed  his  district,  so 
that  he  has  nothing  to  do,  they  now  turn  around  and  impeach  him  for 
not  staying  there  to  do  that  nothing,  drawn  ofl[,  as  he  was,  by  the  circuit 
judges  to  these  other  places. 

While  that  was  the  case  there  was  no  reason  that  commanded  the 

Sresence  of  his  family  at  Pensacola.  It  was  open  to  their  election, 
Ir.  President,  not  to  go  there.  Judge  Swayne  was  not  subject  to 
impeachment  because  his  wife,  his  daughter,  and  his  sons  were  else- 
where. What  did  they  do?  You  had  the  intelligent,  reliable  story 
told  here  yesterday  by  his  son,  who,  of  course,  knew  all  about  these 
matters  and  had  refreshed  his  recollection  by  looking  at  letters  that 
he  had  received  from  time  to  time. 

So  it  appears  that  Mrs.  Swayne  and  her  daughter  paid  visits  m 
Chester  County,  Pa.,  and  in  Philadelphia;  spent  the  summer  at  Guy- 
encourt,  and  spent  the  other  time  around  and  at  large,  sometimes 
with  the  Judge  at  New  Orleans,  sometimes  in  Texas,  and  sometimes 
in  Pensacola,  but  at  other  times  where  it  pleased  them  to  go,  as  they 
should  be  permitted  to  do,  without  subjecting  him  to  impeachment. 
**  But  here,"  say  some  very  good  people  of  Pensacola — ^and  very  natur- 
ally— "he  does  not  live  here;  his  family  is  not  here."  Well,  that  is 
another  proposition  entirely.  Finally  they  go  to  Europe  and  spend  a 
year.  The  Judge  went  over  with  them  one  month  and  came  back  the 
next  with  his  oldest  son.  Then,  at  last,  they  find  a  house  in  1900;  and 
yet  the  learned  manager  this  morning  had  it  in  his  heart  to  say  that 
Judge  Swayne  bought  the  house  in  1903  because  the  Florida  le^sla- 
ture  passed  resolutions  demanding  his  impeachment.  1  am  surprised, 
Mr.  President,  at  the  statement  of  the  manager,  for  the  evidence  is 
overwhelming  that  his  family  were  residing  there  from  1900. 

In  the  same  way,  it  seems  to  be,  the  learned  manager  this  morning 
distorted  the  facts  when  he  said  that  while  the  family  were  there 
then  Judge  Swayne  was  holding  court  in  Pensacola  and  after  that 
neither  he  nor  his  family  were  there.  Well,  pray,  how  could  he  be 
holding  coutt  in  Pensacola  when  he  was  holding  court  in  Texas  and 
elsewhere  out  of  his  district?  Of  course  he  could  not  be.  After  he 
came  back  there  may  have  been  more  court  days.  Very  likely  there 
were.  Thev  are  of  value  here  as  showing  the  place  wnere  you  can 
locate  him  auring  that  time. 

I  beg  to  have  printed  as  a  part  of  my  remarks  a  calendar.  I  will 
say  that  we  will  introduce  in  evidence  certificates  from  the  clerks  of 
the  respective  courts — the  circuit  court  of  appeals  of  New  Orleans, 
various  districts  in  Texas  and  Alabama,  and  Baton  Rouge,  in  Loui- 
siana— where  Judge  Swayne  held  court,  the  number  of  days  that  those 
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court  records  show  him  to  be  away  from  his  district,  and  also  the  cer- 
tificate of  the  days  that  he  was  holding  court  at  Pensacola  or  Talla- 
hassee, the  two  places  for  holding  court  in  his  district.  We  will  show, 
according  to  a  calendar  we  have  had  prepared,  that,  commencing  in 
April,  1895,  he  was  holding  court  in  either  the  State  of  Alabama, 
Louisiana,  or  Texas,  continuously  engaged  in  the  discharge  of  judicial 
duties  outside  of  his  district  and  in  those  States  during  9ie  following 
months: 

1895,  four  months,  dnclndiDg  April  and  May  and  November  and  December. 

1896,  eight  montlis,  inclading  January  to  June  and  November  and  December. 

1897,  six  months,  including  January  to  July. 

1898,  seven  months,  incluoing  January  to  May  and  November  and  December. 

1899,  six  months,  including  January  to  June  and  October  and  November. 

1900,  six  months,  including  January,  May,  June,  September,  October,  and  Decem- 
ber. 

1901,  two  months,  including  January  and  September. 
1903,  two  months,  including  January  and  February. 

We  will  also  show  from  the  records  of  the  courts  of  Florida,  Alabama, 
Louisiana,  and  Texas  that  he  was  continuously  engaged  in  the  discharge 
of  judicial  duties  in  those  States  during  calendar  months,  as  follows: 

1895,  ten  months,  from  January  18  to  July  16  and  October  15  to  December  21. 

1896,  nine  months,  from  January  17  to  July  1  and  November  2  to  December  19. 

1897,  eight  months,  from  January  9  to  July  3  and  December  14  to  December  21. 

1898,  eight  months,  from  January  3  to  June  8  and  November  15  to  December  17. 

1899,  nine  months,  from  January  27  to  June  5  and  October  5  to  December  5. 

1900,  eleven  months,  from  January  7  to  July  4  and  September  3  to  December  29. 

1901,  ten  months,  from  January  7  to  June  29  and  September  2  to  December  31. 

1902,  eight  months,  from  January  1  to  June  18  and  November  6  to  December  16, 

1903,  nine  months,  from  January  12  to  June  1  and  September  30  to  December  31. 

Mr.  President,  I  will  now  submit,  as  a  part  of  my  remarks,  to  be 

Frinted  without  reading,  a  calendar  which  will  give  the  specific  dates, 
have  had  them  summarized  in  that  short  form  to  show  tne  time. 

Mr.  Manager  Palmer.  How  many  days  do  you  make  it,  Mr.  Hiffgins  ? 

Mr.  HiGGiNS.  I  will  give  you  that,  if  you  please.  This  calendar 
makes  the  number  of  days  on  which  court  was  opened  and  adjourned. 
Judge  Charles  Swayne  presiding,  in  districts  other  than  the  northern 
district  of  Florida,  814;  estimated  days  traveling  to  courts  outside  of 
district,  102;  number  of  days  in  the  northern  district  of  Florida,  597 — 
within  3  of  600;  intervening  days,  such  as  Sundays,  holidays,  etc.,  dis- 
tributed between  the  time  when  sitting  in  his  district  and  sitting  out- 
side, 192  days.  I  have  not  added  up  the  total  of  them,  but  it  will 
make,  during  that  time — three  years — as  I  made  the  calculation,  when 
holding  court  outside  of  his  district,  three  hundred  days  in  the  year, 
and  of  course  a  much  Ipnger  time  than  that,  because  he  did  not  sit 
there  every  year  that  long. 

Mr.  Manager  Palmer.  I  do  not  think  it  is  worth  while  to  raise  anv 
question  about  this  business,  because  the  certificates  are  in  the  record. 
But,  in  point  of  fact,  we  have  gone  over  the  certificates  very  care- 
fully^ and  we  find  that  the  number  of  days  he  held  court  outside  of  his 
district  was  five  hundred  and  seventy  days  during  those  years.  That 
is  all  the  certificates  show.  I  do  not  propose  to  make  any  objection  to 
counsel  putting  into  the  record  anything  he  wants  to,  but  there  are 
the  certificates,  and  if  anybody  in  curious  about  them  he  can  find  out. 

Mr.  HiGGiNS.  I  stand  by  our  inspection,  count,  and  calculation. 

Mr.  Manager  Palmer.  All  right. 

Mr.  HiGGiNS.  I  think  it  is  as  careful  as  that  of  the  learned  nianager. 
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The  papers  referred  to  are  as  follows: 

Calendar  showing  days  upon  which  Charles  Swayne,  district  jndge,  held  terms  of 
court  from  January  1,  1895,  to  January  1,  1904,  being  extracts  taken  from  certifi- 
cates furnished  by  clerks  of  United  States  courts  submitted  in  evidence. 

1895:  Tallahassee,  January  18  and  19;  Tallahassee,  February  4  and  5.  Pensacola, 
February  6  and  7;  PensacoLa,  March  4  to  18.  Tallahassee,  April  16,  17,  18.  New 
Orleans,  April  19,  20,  25  to  30.  Baton  Roupe,  April  22  to  24.  New  Orleans,  May  1 
to  4  and  13  to  31.  Pensacola,  May  6  to  9.  Tallahassee,  July  16.  Pensacola,  October 
15,  16,  17;  Pensacola,  November  5  to  16.  Waco,  November  18  to  30;  Waco,  Decem- 
ber 1  to  21. 

1896:  Pensacola,  January  17  and  18.  Dallas,  January  21  to  31;  Dallas,  February 
1  to  29;  Dallas,  March  1  to  24.  Pensacola,  April  7  to  25.  Waco,  April  27  to  30; 
Waco,  May  1  to  16.  Dallas,  May  18  to  30;  Dallas,  June  1  to  27.  Pensacola,  June 
29  and  30;  Pensacola,  July  1.  Tallahassee,  November  2.  Pensacola,  November  4  to 
13.    Waco,  November  18  to  30;  Waco,  December  1  to  19. 

1897:  Pensacola,  January  9;  Dallas,  January  11  to  31;  Dallas,  February  1  to  27; 
Fort  Worth,  March  1  to  13;  Pensacola,  April  6  to  16;  Waco,  April  20  to  30;  Waco, 
May  1  to  15;  Dallas,  May  17  to  31;  Dallas,  June  1  to  30;  Dallas,  July  1;  Pensacola, 
July  2  and  3;  Pensacola,  December  14  to  21. 

1898:  New  Orleans,  January  3  to  14;  Pensacola,  Januarv  14  and  15:  New  Orleans, 
January  16  to  31;  New  Orleans,  February  1  to  28;  New  Orleans,  March  1  to  31;  New 
Orleans,  April  1  to  30;  New  Orleans,  May  1  to  28;  Pensacola,  May  28  to  31;  Pensa- 
cola, June  1  to  4;  Tallahassee,  June  6,  7,  8;  Pensacola,  November  15  to  19;  New 
Orleans,  November  21  to  30;  New  Orleans,  December  1,  2,  3;  Pensacola,  December 
7  to  17. 

1899:  Pensacola,  January  27  and  28;  NewOrleans,  January  30  and  31;  New  Orleans, 
February  1  to  28;  New  Orleans,  March  1  to  18;  Pensacola,  March  20  to  25;  Birming- 
ham, April  4  to  30;  Pensacola,  May  1  to  6;  Tallahassee,  May  9  to  13;  Pensacola,  May 
15  to  20;  Birmingham,  May  22  to  31;  Birmingham,  June  1  to  5;  Pensacola,  October 

5  and  6;  Huntsville,  October  9  to  30;  Huntsville,  November  1;  Pensacola,  November 

6  to  18;  Tallahassee,  November  20  to  24;  Pensacola,  November  25  to  30;  Pensacola, 
December  1  and  2;  Tallahassee,  December  4  and  5. 

1900:  Huntsville,  January  7  to  19;  Pensacola,  January  23  to  26;  Pensacola,  May  4 
to  19;  Tallahassee,  May  22  and  23;  New  Orleans,  May  24  to  31;  New  Orleans,  June 
1  to  15;  Tyler,  June  18  to  28;  Pensacola,  July  4;  Birmingham,  September  3  to  30; 
Birmingham,  October  1  and  2;  Pensacola,  October  3;  Birmingham,  October  4,  5,  6; 
Pensacola,  November  8  to  17;  Tallahassee,  November  19  to  22;  Pensacola,  November 
23  to  30;  Pensacola,  December  1;  Tyler,  December  3  to  29. 

1901:  Huntsville,  January  7  to  19;  Pensacola,  January  2  to  6  and  20  to  31;  Pensa- 
cola, February  5  to  28;  Pensacola,  March  1  to  30;  Pensacola,  April  1  to  30;  Pensacola, 
May  1  to  31;  Pensacola,  June  1  to  29;  Birmingham,  September  2  to  16;  Pensacola, 
November  4  to  18;  Tallahassee,  November  18  to  22;  Pensacola,  November  23  to  30; 
Pensacola,  December  1  to  31. 

1902:  Pensacola,  January  1  to  31;  Pensacola,  February  1  to  28;  Pensacola,  March 
1  to  23;  Tallahassee,  March  24  to  27;  Pensacola,  March  28  to  31;  Pensacola,  April  1 
and  2;  Pensacola,  Jane  16,  17,  18;  Pensacola,  November  6  to  29;  Pensacola,  Decem- 
ber 1  to  16. 

1903:  Tyler,  January  12  to  31;  Tyler,  February  1  to  16;  Pensacola,  March  2  to  14; 
Pensacola,  April  15  to  30;  Pensacola,  May  1  to  17;  Tallahassee,  May  18  to  23;  Pen- 
sacola, May  24  to  30;  Pensacola,  June  1;  Pensacola,  September  30;  Pensacola,  Octo- 
ber 1  to  31;  Pensacola,  November  2  to  22;  Tallahassee,  November  23  to  28;  Pensa- 
cola, November  29  and  30;  Pensacola,  December  1  to  31. 

MEMORANDUM. 

Number  of  days  on  which  court  was  opened  and  adjourned,  Charles  Swayne, 

jud^,  presiding,  in  districts  other  than  northern  district  of  Florida 814 

Same  in  the  northern  district  of  Florida 597 

Intervening  days,  such  as  Sundays,  holidays,  etc .". 192 

Estimated  days  traveling  to  courts  outside  of  district 102 

Note. — Period  from  January  1,  1895,  to  January  1,  1904. 

Mr.  HiGGiNS.  The  fact,  therefore,  is  that  the  suspicion,  the  idea, 
the  notion  that  underlies  this  charge,  .which  was  carried  to  the  Florida 
legislature  and  brought  here,  is  that  a  man  lives  where  his  family  does, 
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and  if  his  family  is  not  there  he  does  not  reside  there.  But  it  is  a 
mixed  question  of  law  and  fact,  dependent  upon  the  circumstances; 
and  in  this  case  his  family  did  not  go  to  Pensacola,  because  he  was  awa}' 
from  there. 

Further,  you  have  the  testimony  that  he  could  not  get  a  house  there, 
and  that  he  tried  to  get  one. 

The  learned  manager  said  this  morning  that  in  1898  he  registered  as 
from  St.  Augustine.  Mr.  President,  for  years  1  dated  ray  letters 
"1856."  I  could  not  get  rid  of  tlie  nabit  of  dating  my  letters  as  of 
1856.  It  is  an  inadvertence,  and  that  is  brought  up  here.  The  same 
year  he  registered  at  the  Escambia  Hotel  as  from  the  "city,"  leaving 
out  of  the  count  his  residence  at  Captain  Northrup's  for  years,  such  as 
it  was.  Emphasis  is  laid  upon  the  fact  that  he  registered  as  from  St. 
Augustine,  when  it  is  a  proven  fact  in  the  case  that  the  family  had 
left  there  two  years  before.  And  it  is  with  flims}'  stuff  like  this  that 
this  great  crime  is  sought  to  be  established. 

Now,  the  learned  managers  have  ^ventured,  I  think  once  too  often, 
to  refer  to  the  case  of  The  People  v.  Owers,  in  29  Colorado,  535. 
That  was  a  quo  warranto  to  oust  a  judge  because  he  did  not  reside  in 
his  district  in  compliance  with  the  provisions  of  the  statute  of  Colo- 
rado. He  had  held  office  for  six  years,  being  elected  for  that  term, 
and  subsequently  was  reelected  and  had  been  about  eight  months  upon 
his  new  term  when  these  proceedings  were  taken  to  oust  him.  The 
proceeding  was  filed  in  September,  1901.  He  had  been  married  in 
1897  in  Washington,  D.  C. 

Shortly  after  such  marriage  brought  his  wife  to  Denver,  living  with  her  at  the  resi- 
dence of  Doctor  Hershey,  1311  Sherman  avenue,  until  April,  1898. 

«  «  »  *  «  '    »  » 

From  the  date  of  defendant's  marriage  to  the  present  time  the  wife  and  family  of 
defendant  have  been  in  Lake  County — 

Where  his  residence  ought  to  have  been,  his  assumed  residence — it 
takes  the  same  place  as  Pensacola  here — 

hut  once,  and  then  for  lees  than  ten  days,  during  which  time  she  visited  at  the  home 
of  a  friend  in  Leadville. 

He  had  gone  with  his  wife  for  five  or  six  months  to  California,  and 
during  all  this  time,  except  when  the  court  was  in  session,  he  was 
abiding  in  Denver  with  his  wife. 

Now,  the  fact  was  in  that  case  that  the  judge  was  unable  to  live  in 
such  an  altitude  without  serious  physical  trouble.  So  he  kept  avray 
from  Lake  County  as  much  as  he  could  and  was  at  Denver.  Those 
were  the  facts  of  the  case — a  very  much  stronger  case  than  the  present 
•  one.  He  voted  and  he  campaigned  in  his  canvass  for  reelection.  The 
only  room  he  had  was  in  the  court-house,  where  he  had  some  furni- 
ture. But  he  lived  without  paying  any  rent  in  rooms  that  belonged 
to  the  county.  There  was  no  pretense  that  his  family  was  there- 
There  was  no  pretense  that  he  stayed  there  except  at  the  time  he  held 
court.  But  he  had  a  good  reason,  he  had  a  good  excuse,  and  that 
was  the  eflfect  of  the  elevation  upon  his  health. 

It  might  be  urged  with  great  force,  and  doubtless  it  was  in  that  case, 
that  if  his  health  did  not  permit  him  to  comply  with  the  provisions  of 
the  act  by  which  he  had  his  tenure  of  office  he  ought  to  have  resigned 
and  let  somebody  else  take  it  who  could  comply.  But  the  court  did 
not  so  see  it,  and  yet  that  is  the  case  which  has  been  cited  here  to 
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establish  the  proposition  that  a  constructive  residence  will  not  comply 
with  the  provisions  of  such  statutes. 

Mr.  President,  one  word  only,  and  that  with  regard  to  the  private 
car.  There  has  been  nothing  proved  here  whatever  to  show  that  Judge 
Swayne  passed  upon  these  accountaas  charged.  There  is  no  allegation 
in  the  articles  that  he  accepted  this  courtesy  or  used  the  car  with  any 
corrupt  purpose.  They  stand  here  entirely  without  evidence,  with 
nothing  but  a  naked  statement  of  a  car  conductor  that  going  from 
Delaware  to  Jacksonville  the  Judge  said  he  had  ridden  in  that  car  to 
California.  But  the  respondent  aoes  not  dispute  it.  It  is  stated  in 
the  answer.  The  facts  are  that  there  were  four  or  five  in  the  party 
from  Wilmington  and  Washington,  two  getting  on  at  Washington,  to 
Jacksonville,  taking  about  two  days.  We  do  not  know  how  much  they 
ate.     It  never  came  before  the  Judge  to  determine. 

But  a  much  more  serious  question  arises  in  the  California  case,  for 
there  the  Judge  provisioned  the  car,  and  in  it  he  found  property  of 
the  company.  It  consisted  of  some  liquids;  how  much  or  what  is  not 
disclosea  by  the  testimony.  When  he  left  the  car  he  left  as  much 
liquid  as  he  found.  Did  he  or  did  he  not?  How  much  of  the  property 
of  the  railroad  did  he  embezzle?  How  much  did  he  take?  That  is 
the  magnitude  of  the  question  before  the  Senate  on  this  article  of 
impeachment.  De  minimis  non  curat  lex.  The  law  does  not  care 
about  little  things.  Out  of  the  insignificance  of  this  item  has  come 
this  charge,  and  upon  it  is  based  the  gravity  of  utterance  by  learned 
managers,  rich  and  full  with  quotations  from  Scripture,  bringing 
down  the  prophets  and  the  apostles  and  all  on  the  unhappy  head  of 
the  Judge;  and  the  great  question,  though  it  happens  no  wine  or 
improper  substance  was  included  in  the  liquid,  is  whether  he  did  not 
find  more  liquid  than  he  left. 

Mr.  President,  in  connection  with  that,  the  learned  managers  have 
ventured  to  ask  your  time  and  to  address  their  attention  and  to  direct 
yours  in  the  determination  of  what  are  and  what  are  not  within  the 
meaning  of  the  Constitution  impeachable  offenses.  And  to  this  con- 
tentionnave  we  come  at  last.  It  has  reached  from  O'Neal  and  Belden 
and  Davis,  who  knew  not  of  the  private  car,  for  it  was  at  Jacksonville 
and  they  lived  at  Pensacola;  and  there  you  have  the  whole  range  of 
this  prosecution,  from  malice  to  mischievous  nothing. 

Mr,  President,  I  end  as  I  began.  The  word  I  read  m  the  newspapers 
of  the  resolution  favoring  the  adoption  of  articles  of  impeachment 
struck  me  with  a  sensible  shock,  and  there  has  been  no  moment  from 
then  until  now  that  it  has  not  been  my  duty  to  give  this  cause  the  most 
thorough  consideration  and  investigation. 

There  has  been  no  moment  when  the  commanding  feature  of  it  has 
not  been  the  unhappy,  the  unfortunate,  the  unjust,  the  unjustifiable, 
the  dangerous  attack  from  the  legislature  upon  the  independence  oi  the 
Federal  judiciary.  Its  genesis  and  hatching  was  in  the  O'Nea':  anr\ 
Davis  and  Belden  contempt  cases.  If  there  has  been  any  wr-th,  'I 
there  has  been  any  moral  surging  here,  it  is  because  of  the  feeli:  g  tlat 
lay  behind  the  act  of  1831  to  curtail  the  power  of  the  courts  sun  mai  ily 
to  commit  people  to  jail  without  the  veraict  of  a  jury.  It  is  an  ,  yld  c  on- 
tention.  It  was  rife  when  Jefferson  came  in  as  President.  It  has 
its  long  history.  But  to-day  everybody  rests  in  the  confidence  of  the 
judges  of  the  country;  and  this  power  can  be  left  in  their  hai  is  and 
will  not  be  abused.     It  is  a  wholesome  one.     It  is  one  that  can  ;ic  j  be 
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taken  from  them  without  great  peril  to  the  serious  interests  of  this 
people.  If  3^ou  can  arm  a  ruffian  like  O'Neal  with  his  dagger,  then 
you  can  unloose  others  at  every  judge  in  the  land,  as  you  hold  over 
them  a  weapon  even  more  potent  than  O'Neal's  knife. 

This  case  does  not  merely  affect  the  respondent.  It  touches  that 
element  of  integrity  which  is  self -protection  and  the  power  to  enforce 
its  judgment — one  in  the  Davis  and  Belden  case  and  the  other  in  the 
O'Neal  case — without  which  courts  are  impotent,  and  if  they  have  not 
the  power  to  punish  for  contempt,  they  become  themselves  the  object 
of  contempt. 

I  have  absolute  confidence,  Mr.  President,  that  the  Senate,  this 
great  tribunal,  will  not  deliver  that  blow  either  at  the  respondent  or 
at  the  Federal  judiciary. 

Mr.  Fairbanks.  I  move  that  the  Senate  sitting  in  the  trial  of  the 
impeachment  take  a  recess  until  10  o'clock  to-morrow  morning. 

The  motion  was  agreed  to;  and  (at  4  o'clock  and  48  minut^  p.  m.) 
the  Senate  sitting  for  the  trial  of  the  impeachment  took  a  recess  until 
10  o'clock  to-morrow  morning,  February  26. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  retired  from  the  Chamber. 


In  the  Senate,  February  S5, 1905. 

The  President  pro  tempore  (at  10  o'clock  a.  m.).  The  hour  to 
which  the  Senate  m  the  impeachment  trial  took  a  recess  has  been 
reached,  and  the  Senator  from  Connecticut  [Mr.  Piatt]  will  take  the 
chair. 

Mr.  Pi^ATT,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Piatt,  of  Connecticut).  The  Senate 
sitting  in  the  impeachment  trial  of  Charles  Swayne,  judge  in  and  for 
the  northern  district  of  Florida,  at  5  o'clock  last  evening  took  a  recess 
until  this  hour,  and  now  resumes  its  session. 

The  managers  on  the  part  of  House  of  Representatives  (with  the 
exception  of  Mr.  Clayton)  appeared  and  were  conducted  to  the  seats 
assigned  them. 

The  respondent,  eTudge  Charles  Swayne,  accompanied  by  his  counsel, 
Mr.  Higgins  and  Mr.  Thurston,  entered  the  Chamber  and  took  the 
seats  assigned  them. 

Mr.  Gallinger.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names: 

Allison,  Ankeny,  Bacon,  Bailey,  Ball,  Bard,  Bate,  Berry,  Beveridge, 
Burrows,  Clark  of  Wyoming,  Culberson,  Daniel,  Dick,  Dolliver,  For- 
aker,  Foster  of  Louisana,  Frve,  Fulton,  Gallinger,  Gamble,  Gibson, 
Gorman,  Hale,  Hansbrough,  Heyburn,  Kean,  Kjttredge,  Knox,  Lati- 
mer, Lodge,  Long,  McEnery,  McLaurin,  Mallory,  Martin,  Millard, 
Morgan,  Nelson,  Overman,  Perkins,  Pettus,  Piatt  of  Connecticut, 
Piatt  of  New  York,  Smoot,  Teller,  and  Warren. 

The  Presiding  Officer.  On  the  call  of  the  Senate  47  Senators  have 
answered  to  their  names.  A  quorum  of  the  Senate  is  present  The 
counsel  for  the  respondent  will  proceed. 
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Mr.  Thukston.  Mr.  President,  I  stand  here  to  raise  the  last  voice 
that  can  ever  be  heard  this  side  the  judgment  seat  of  God  in  behalf 
of  the  personal  honor  and  judicial  in te^ritj  of  this  respondent,  Charles 
Swayne.  I  realize  fully  the  responsibilities  of  my  position,  and  I  shall 
endeavor  to  meet  them  as  best  I  can.  I  also  realize  as  deeply  as  any 
other  man  can  how  important  it  is  not  only  to  my  client  but  to  every 
American  man,  woman,  and  child  that  justice  shall  be  done  and  true 
deliverance  made. 

I  would  not  dare  in  this  august  tribunal  to  suggest,  as  I  might  in 
some  other  court,  that  any  of  the  charges  in  this  case  are  trivial  or 
that  any  of  the  evidence  presented  is  unworthy  of  serious  consideration, 
for  it  must  be  accepted  that  anything  presented  or  permitted  here  is 
worthy  to  come  in. 

If  in  my  ardor  for  my  client  I  may  say  some  things  that  were  better 
left  unsaid,  I  ask  in  advance  the  indulgence  of  the  Senate,  and  if  I  may 
leave  unsaid  some  things  that  I  should  have  said,  or  if  1  fail  to  present 
this  respondent's  case  as  fully  and  completely  as  some  other  abler 
advocate  might  have  done,  I  ask  the  forgiveness  of  himself  and  of 
those  who  love  him. 

If  in  this  discussion  I  animadvert  upon  some  of  those  who  have  fol- 
lowed and  persecuted  this  respondent,  I  shall  not  thereby  refer  to  the 
honorable  managers  of  the  House  of  Representatives,  whose  conduct 
of  this  trial  has  been  just  and  fair,  nor  shall  I  mean  those  who  in  the 
daylight  or  in  the  Senate  have  borne  testimony  against  him;  but  I  shall 
refer  to  those  alone  whose  envenomed  shafts  have  been  hurled  from 
out  the  darkness  and  who  like  covotes  have  barked  at  his  heels  through 
all  the  long  night  of  his  trial  and  his  travail. 

My  position  in  the  order  of  argument  has  been  such  that  at  the  most 
1  have  had  but  a  few  moments  in  which  to  attenapt  to  arrange  in  my 
own  mind  a  consecutive  order  of  presentation.  1  have  been  unable  to 
bring  into  the  Senate  a  carefully  prepared  address,  replete  with  literary 
and  oratorical  gems,  to  charm  the  Senate  and  astonish  posteritv,  but  in 
my  humble  way  I  shall  speak  in  behalf  of  the  respondent  in  language 
as  simple  as  my  belief  in  his  innocence  is  sincere. 

At  last  Charles  Swayne  has  escaped  from  the  pursuing  fury  of 
slander,  vindictiveness,  and  calumny,  and  is  safe  in  the  Senate  of  the 
United  States,  under  the  shield  of  the  law.  At  this  bar  that  wicked 
jade  yclept  Common  Rumor  can  not  be  heard,  and  through  these 
sacred  portals  vindictiveness  and  hate  can  not  follow  or  malice  enter 
in.  Here  he  is  to  be  tried  by  the  evidence  and  judged  by  the  law, 
and  those  of  us  who  have  faith  in  his  honor  and  integrity  believe  that 
for  his  traducers  the  clock  of  fate  is  already  striking  12  and  the  hour 
of  his  deliverance  is  near  at  hand. 

This  man  stands  here  with  more  than  liberty  or  life  at  stake.  He  is 
already  on  the  sunset  side  of  the  mountain  of  life,  up  whose  rugged 
steeps  he  has  so  gallantly  and  persistently  climbed.  There  is  before 
him,  at  the  best,  but  a  little  while  to  wait  in  the  gathering  twilight 
until  he  hears  the  summons  from  the  Great  Beyond.  Whether  he 
shall  pai^s  his  few  remaining  days  in  honor  or  disgrace  means  much  to 
him  and  to  his  friends. 

Mr.  President,  1  have  no  further  observations  to  make  on  this  case 
except  to  proceed  in  a  plain  and  simple  way  to  a  discussion  of  the  law 
and  uie  evidence.    First,  I  feel  compelled  to  ask  your  attention  while 
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in  a  dry  and  uninteresting  manner  I  present  certain  views  of  the  law 
that  have  been  raised  in  this  case  upon  the  pleas  to  the  jurisdiction  as 
to  the  first  seven  articles  of  the  articles  of  impeachment. 

In  the  printed  brief  originaUy  filed  in  behalf  of  the  respondent  a 
demonstration^  based  upon  the  authorities,  was  made,  to  the  effect  that 
no  clear  light  is  to  be  derived  as  to  the  meaning  of  the  phrase  "other 
high  crimes  and  misdemeanors,"  so  far  as  that  phrase  relates  to  the 
impeachment  of  English  amd  America/a  jvdges^  excej)t  from  the  English 
and  American  judicial  impeachment  cases  in  which  it  has  been  applied 
to  that  subject.  Instead  of  attempting  to  meet  that  reasonable  and 
obvious  contention  upon  its  merits,  the  managers  have  evaded  it  by 
propounding  a  series  of  generalities,  based  upon  principles  drawn,  in 
the  main,  from  political  impeachments  which  thi-ow  no  real  light  upon 
the  subject.  In  the  course  of  that  evasion  the  following  remarkable 
statement  has  been  made: 

Said  the  managers  in  their  brief: 

For  the  first  time  in  impeachment  trials  in  this  or  any  other  country  the  claim  is 
made  that  a  judge  can  he  impeached  only  for  acts  done  in  his  official  capacity. 

The  fact  that  that  statement  does  not  fully  relate  the  history  of 
impeachment  cases  will  appear  by  consideration  of  those  cases.  After 
the  impeachments  for  bribery,  pure  and  simple,  of  English  judges  are 
put  aside  but  two  judicial  impeachments  remain  in  the  entire  history 
of  the  English  people — that  is,  the  impeachment  of  judges. 

Judges,  like  all  others,  can  be  impeached  for  treason  not  committed 
upon  uie  bench  or  in  judicial  affairs.  They  can  be  impeached  for 
bribery  by  the  strict  terms  of  the  Constitution,  bribery  committed 
anywhere,  without  regard  to  whether  thej  were  sitting  upon  the  bench 
at  the  time.  But  as  to  other  causes  of  impeachment  I  challenge  the 
honorable  managers  to  show  me  any  case  in  history,  English  or  Amer- 
ican, where  a  judge  has  been  impeached  for  any  other  crime  or  high 
misdemeanor  except  one  alleged  to  have  been  committed  in  connection 
with  his  exercise  of  judicial  authority.  In  saying  that  I  do  not  refer 
to  some  impeachment  cases  that  have  happened  in  States  and  under 
State  constitutions,  for  many  of  the  constitutions  of  the  several  States 
have  provisions  largely  at  variance  with  those  of  the  Constitution  of 
the  United  States  upon  this  subject. 

But  four  judicial  impeachments  have  taken  place  under  the  Consti- 
tution of  the  United  States.  It  was  admitted  by  the  House  of  Com- 
mons in  England  and  by  the  House  of  Representatives  in  the  United 
States  by  the  form  of  the  articles  they  presented  in  these  judicial 
impeachment  cases  that,  excepting  treason  or  bribery,  neither  an  Eng- 
lish nor  a  Federal  judge  could  be  impeached  except  for  judicial  miscon- 
duct occurring  in  the  actual  administration  of  justice  in  connection 
with  his  court,  either  between  private  individuals  or  between  the  Gov- 
ernment and  the  citizen. 

The  statement  of  the  honorable  managers  in  their  brief — 

For  the  first  time  in  impeachment  trials  in  this  or  any  other  country  the  claim  is 
made  that  a  judge  can  be  impeached  only  for  acts  done  in  his  official  capacity — 

is  contradicted  by  the  judicial  history  of  every  case  of  impeachment 
of  a  judge  in  Great  Britain  and  the  United  States. 

Mr.  Manager  Olmsted  was  greatly  mistaken  when  he  said  in  his 
argument: 

One  year  later,  the  Senate  having  convicted  John  Pickering,  Federal  judge  in  a 
New  Hampshire  district,  upon  a  charge  of  drunkenness — 
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The  article  exhibited  against  John  Pickering  charged  him  with 
drunkenness  upon  the  bench,  and  was  limited  to  that  charge,  for  the 
f ramers  of  that  impeachment  well  knew  that  the  drunkenness  of  the 
judge  was  no  ground  for  impeachment  under  the  Constitution  of  the 
iTmted  States  unless  he  carried  that  drunkenness  upon  the  bench. 

The  articles  against  Pickering  read: 

Being  then  judge  of  the  district  court  in  and  for  the  district  of  New  Hampshire, 
did  appear  on  the  bench  of  the  said  court  for  the  purpose  of  administering  justice  in 
a  state  of  total  intoxication,  produced  by  the  free  anu  intemperate  use  of  mebriatmg 
liquors,  and  did  then  and  there  frequently  in  a  most  profane  and  indecent  manner — 

That  is,  on  the  bench,  while  administering  justice — 
invoke  the  name  of  the  Supreme  Being,  ete. 

It  was  perfectly  understood  by  every  constitutional  lawyer  then,  as 
it  should  be  understood  now,  that  the  i)ersonal  misconduct  of  an  Eng- 
lish judge  off  the  bench  has  never  furnished  the  ground  for  impeacn- 
ment,  and  for  the  well-understood  reason  that  under  the  English 
constitution,  as  it  has  been  called,  they  provided  for  two  methods  of 
removing  judges  from  the  bench — one  by  impeachment  for  high  crimes 
and  misdemeanors  and  the  other  upon  address  to  the  sovereign  by  both 
houses  of  Parliament. 

When  we  came  to  frame  our  Constitution  we  adopted  from  the  Eng- 
lish constitution  the  term  "treason,  bribety,  and  other  high  crimes 
and  misdemeanors."  The  Question  was  mooted  in  that  convention  as 
to  whether  or  not  we  should  also  embody  in  our  Constitution  the  Eng- 
lish provision  for  the  removal  of  Federal  judges  by  address  of  the  two 
Houses  of  Congress  to  the  President. 

Understanding  perfectly  well,  as  the  debates  will  show,  that 
impeachment  woula  only  he  for  a  crime  or  offense  committed  in  con- 
nection with  the  judicial  office  and  the  administi*ation  of  justice,  they 
rejected  the  proposed  clause  providing  for  removal  by  address.  The 
framers  of  our  Constitution  did  this  because  they  were  tenacious  of 
the  stability  of  the  tenure  of  office  of  our  Federal  judges,  and  were 
fearful  that  if  they  enlarged  the  impeachment  provision  some  of  the 
States,  by  reason  of  local  prejudice,  might  proceed  criminally  against 
them,  and  upon  conviction  of  crime  base  articles  of  impeachment 
thereon. 

Mr.  President,  1  state  here  and  now  that  the  contention  made  by 
one  of  the  honorable  managers  that  a  judge  can  be  impeached  under 
the  Constitution  of  the  United.  States  for  a  crime  committed  as  an 
individual  against  a  State  law  has  no  foundation  in  any  case  that  has 
ever  been  known  of  on  the  earth,  was  not  thought  of  as  possible  by  the 
framers  of  our  Constitution,  and  is  not  the  law  to-aay.  It  would 
leave  a  Federal  judge  at  the  mercy  of  a  local  condition,  inimical  as  it 
might  be  to  the  Federal  Constitution. 

The  case  of  Humphreys  has  been  cited  as  a  case  where  a  Federal 
judge  was  impeached  for  other  than  judicial  misconduct.  Yes,  Hum- 
phreys was  impeached  for  treason.  Any  judge  can  be  impeached  for 
treason  or  for  bribery,  no  matter  where  or  how  committed;  but  the 
only  charge  in  his  impeachment  other  than  treason  was  the  charge  of 
judicial  misconduct  as  the  judge  of  the  court,  in  the  court,  and  acting 
m  the  administration  of  justice. 

Mr.  President,  that  the  framers  of  our  Constitution  well  knew  the 
limitations  they  were  imposing  upon  the  right  of  impeachment  is 
further  attested  by  the  fact  that  in  the  original  draft  of  that  great 
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document  the  language  was  "for  treason,  bribeiy,  or  maladministra- 
tion," and  the  word  "maladministration "  has  crept  into  some  of  the 
constitutions  of  our  several  States. 

Upon  the  consideration  of  that  question  on  the  floor  of  the  convention 
it  was  moved  to  strike  out  "  maladministration  "  and  insert  "  other  high 
crimes  and  misdemeanors,"  and  for  the  verv  reason  that  the  term  "mal- 
administration" was  a  loose  term  that  might  mean,  under  the  decisions 
of  the  Senate  in  the  future,  much  or  little;  that  it  might  cover  impeach- 
ments at  one  period  of  time  by  one  party  in  power  that  it  would  not 
cover  at  another  period  of  time  with  another  party  in  power.  They 
struck  it  out  because  it  was  too  large  a  term,  too  loose  a  term,  and  they 
inserted  in  its  place  those  definite  words,  "high  crimes  and  misde- 
meanors," taken  from  the  English  constitution  with  parliamentary  con- 
struction already  attached. 

We  took  that  provision  from  the  English  constitution  and  with  it 
we  took  the  interpretation  that  was  placed  upon  it  by  the  lex  {)arlia- 
menti,  the  law  of  Parliament,  established  by  the  adjudications  in  the 
great  tribunal.  That  provision  meant  then  what  it  meant  in  England 
at  the  time.  Mr.  President,  that  provision  meant  then  what  it  has 
meant  ever  since.     It  meant  then  what  it  always  must  mean. 

From  the  debates  in  that  convention  it  does  appear  that  those  words 
were  adopted  with  that  construction  upon  them  because  it  was  claimed 
that  it  would  be  unwise  to  permit  even  the  Congress  of  the  United 
States,  by  ever  making  something  a  crime  that  was  not  then  a  crime, 
to  enlarge  the  operation  of  that  imi)eachment  provision  of  the  Consti- 
tution, or  to  repeal  some  of  those  things  which  then  constituted  crimes, 
and  thereby  prevent  the  impeachment  of  those  who  committed  them. 

Sir,  that  provision  of  the  Constitution  was  embodied  in  that  great 
instrument  with  a  meaning  that  can  never  be  changed  by  the  Congress 
of  the  United  States.  It  was  embodied  there  with  a  meaning  which 
will  remain  the  same  to  the  end  of  time.  It  furnishes  the  limitation 
with  which  the  power  of  Congress  can  be  exercised  in  impeachment 
cases. 

I  insist  that  for  the  first  time  in  this  case  it  is  even  suggested  by 
constitutional  lawyers  that  that  term  permits  the  impeachment  of  a 
judge  simply  because  he  has  been  tried  and  convicted  in  a  court  of  a 
State  for  a  crime  against  the  statutes  of  a  State,  or  because  in  his  pri- 
vate life  he  has  been  impure  or  improvident,  or  because  of  any  other 
shorteomings  or  failures  exhibited  in  his  career  except  those  which 
relate  to  the  administration  of  justice  in  the  court  over  which  he 
presides. 

Mr.  President,  before  proceeding  to  discuss  the  articles  and  the 
evidence,  I  call  your  attention  to  the  fact  that  this  is  a  criminal  pro- 
ceeding, and  the  respondent  is  charged  with  a  crime.  That  question 
was  settled  bv  the  Senate  some  days  since  upon  the  vote  taken  on  the 
question  of  the  admissibility  of  evidence.  It  is  certain  that  this  pro- 
position is  true,  because  the  last  portion  of  section  2  of  article  8  of 
the  Constitution  of  the  United  States  provides  that  "the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  bv  jury,"  and  thereby 
the  f  ramers  of  that  great  instrument  declared  that  an  offense  to  be 
impeachable  must  be  a  crime,  or,  what  is  equivalent  to  it,  a  high 
misdemeanor. 

Mr.  President,  this  respondent,  being  on  trial  charged  with  crime, 
is  entitled  to  every  reasonable  doubt  that  may  arise  upon  the  evidence 
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in  the  case.  I  do  not  come  here  to  claim  that  he  needs  the  application 
of  this  rule,  for  I  insist  that  the  evidence  in  this  case  shows  that  he  is 
guiltless  beyond  a  reasonable  doubt;  but  1  invoke  the  attention  of  the 
Senate  to  that  beneficent  rule  of  law  now  because  it  is  the  outgrowth 
of  the  spirit  of  liberty  and  justice  so  strong  in  the  Anglo-Saxon  race. 
It  is  the  common  safeguard  and  heritage  of  every  American  citizen. 
It  is  the  shield  of  the  accused  and  is  a  Dulwark  for  the  protection  of 
the  liblerty  and  life  of  every  man,  woman,  and  child  in  the  land. 

Now,  Mr.  President,  in  taking  up  the  various  articles  of  the 
impeachment,  I  propose,  first,  that  as  to  the  first  seven  articles  the 
charges  are  stale  ana  should  not  be  considered  by  the  Senate.  It  has 
been  the  policy  of  the  Congress  of  the  United  States  to  provide  by 
statute,  and  it  has  been  the  policy  of  every  legislature  of  every  State 
in  the  Union  to  provide  by  statute,  that  a  definite  limitation  snail  be 
fixed  upon  the  prosecution  of  a  man  for  crime.  Under  the  statutes  of 
the  United  States,  if  I  am  not  mistaken,  with  the  single  exception  of 
a  prosecution  for  treason  or  murder,  no  man  can  be  brought  to  the 
bar  of  justice  unless  the  indictment  be  returned  against  him  within 
three  years  from  the  date  of  the  commission  of  the  offense.  That  is 
a  wise  and  beneficent  policy  of  the  law,  safeguarding  the  rights  of  men 
and  amply  providing  for  the  interests  of  all  the  people. 

I  do  not  stand  here  to  insist  that  as  a  matter  of  law  the  limitation 
statutes  of  the  United  States  apply  in  an  impeachment  case  any  more 
than  I  would  insist  that  the  statutes  of  limitations  of  the  several  States 
in  regard  to  civil  actions  apply  in  courts  of  equity  as  against  the  prose- 
cution of  equitable  claims.  But  what  I  do  insist  is  that  the  same  rule 
should  be  applied  here  that  the  chancellor  applies  on  a  bill  in  equity. 

In  the  chancery  courts  of  our  country  it  nas  been  universally  held 
that  the  court  will  not  consider  a  claim  that  is  stale,  and  by  stale  they 
mean  one  that  has  laid  so  long  without  any  attempt  to  enforce  it  that 
it  ought  not  to  be  enforced,  and  in  almost  every  instance  the  equit}- 
courte  have  declared  that  a  claim  was  stale  in  equity  when  if  it  had 
been  a  claim  at  law  the  statutes  of  limitation  had  run  against  it.  Almost 
without  exception  the  courts  of  equity  have  thrown  out  from  their 
portals  every  claim  of  an  equitable  character  that  has  not  been  pre- 
sented there  within  the  time  prescribed  by  the  wisdom  of  the  people 
within  which  men  should  prosecute  their  actions  at  law. 

So  I  say  now  that  it  is  contrary  to  the  policy  of  this  Government,  as 
declared  by  its  legislation  for  years,  that  a  man  shall  be  tried  even  in  a 
high  court  of  impeachment  for  crime  unless  the  impeachment,  as  must 
an  indictment  in  the  courts,  be  brought  against  him  within  the  limi- 
tations fixed  for  the  prosecution  of  crimes  by  the  statutes  of  the  United 
States. 

I  say  it  is  wrong  to  this  defendant,  it  is  wrong  to  the  people  of  this 
country,  that  these  old,  stale  charges  should  be  here  revived,  that  the 
dead  past  may  not  be  permitted  to  hold  its  buried  dead,  and  it  is  not 
the  policy  of  our  ffreat  civilization  to  resurrect  from  buried  tombs  old 
charges  with  whicn  to  persecute  and  prosecute  our  citizens. 

Mr.  Manager  Olmsted.  Mr.  Presioent,  may  I,  through  you,  venture 
to  interrupt  the  learned  counsel  to  call 

Mr.  Thurston.  Mr.  President,  I  prefer  that  I  may  not  be  inter- 
rupted in  this  discussion. 

Mr.  Manager  Olmsted.  I  shall  not  interrupt  except  to  say 

Mr.  Thurston.  If  the  learned  managers  have  any  reply  to  make  or 
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any  contrary  views  to  present,  they  will  have  ample  tin:  3  in  the  oppor- 
tunity that  is  given  them  in  the  Tjlose. 

Mr.  Manager  Olmsted.  I  knew  the  gentlendan  did  not  wish  to  make 
a  misstatement,  and  I  merely  wished  to  draw  his  attention  to  the  fact 
that  the  oflfense  charged  in  the  third  article  occurred  within  two  years 
from  this  present  moment. 

Mr.  Thurston.  Mr.  President,  if  I  have  not  read  the  offense  charged 
in  the  third  article  correctly  (and  I  take  back  what  I  said  about  not 
wishing  to  be  interrupted),  I  am  glad  to  have  the  manager  call  mj' 
attention  to  the  charge.  He  is  right  as  to  that  one  charge,  and  I  limit 
the  application  of  my  argument  to  all  of  the  first  seven  articles  except 
the  third.  As  to  the  first  charge,  it  is  alleged  that  he  took  his  fees 
for  mileage  and  attendance  in  the  year  1897,  more  than  seven  years  ago. 

In  the  second  charge,  in  January,  1901,  more  than  four  years  ago, 
in  the  celebrated  car  case,  it  is  alleged  that  this  man  should  be  removed 
from  his  office  because  almost  twelve  years  ago  he  committed  the 
impropriety  of  riding  a  bit  about  our  country  in  a  private  car  without 
making  compensation.  Mr.  President,  there  are  public  reasons  why 
the  mantle  oi  the  law  of  forgetfulness  should  be  generally  drawn  in 
the  United  States  against  old  transactions  of  that  kind. 

In  the  first  three  articles  this  respondent  is  charged  with  petit  lar- 
ceny in  stealing  from  the  United  States  three  certain  sums  of  money 
that  he  was  not  entitled  to  under  the  law  by  use  of  false  certifi- 
cates. I  meet  this  charge,  in  the  first  place,  by  saying  this  man's 
actions  were  in  the  light  of  day.  He  placed  them  himself  upon  the 
records  of  the  court  over  his  own  signature;  he  furnished  the  officers 
of  this  Government  every  proof  needed  to  convict  him  of  crime,  if 
crime  there  were;  he  exhibited  to  the  marshal  of  his  district,  to  the 
judge  of  that  district,  who  passed  upon  the  marshal's  accounts,  to  the 
Department  of  Justice,  and  to  the  Comptroller  of  the  Treasury  his 
attested  declaration  that  he  robbed  the  United  States  of  these  petty 
sums  of  money  I  I  ask  you  to  tell  me,  as  thinking  men,  whether  such 
action  is  compatible  with  the  idea  that  in  filing  these  accounts  he  even 
for  a  moment  thought  he  was  doing  anything  wrong?  Do  such  acts 
as  these  show  him  as  having  a  malicious  and  wicked  heart? 

Mr.  President,  that  fact  alone  is  proof  positive  that  this  judge  of 
the  court  in  certifying  as  he  did  must  have  believed  that  he  was 
entitled  to  the  money.  Thieves  do  not  steal  in  the  daylight  when 
people  are  gathered  about;  they  do  not  put  the  proof  of  their  crime 
upon  the  records  of  the  court  or  in  the  archives  of  the  Government; 
they  do  not  leave  it  open  to  the  officers  of  the  law  to  prosecute  them 
upon  their  own  admission.  In  that  action  the  man's  soul,  as  proven 
by  the  open  way  in  which  he  certified,  was  as  pure  as  pure  coula  be. 

Whatever  you  may  say  about  the  construction  of  this  law,  whether 
you  determine  he  was  right  or  wrong  in  his  construction  of  the  law, 
you  must  acquit  him  of  any  deliberate  or  intentional  purpose  to  com- 
mit a  crime  or  to  defraud  the  Treasury  of  the  United  States.  But, 
Mr.  President,  I  go  a  little  further.  I  might  demur  to  the  evidence 
as  to  these  charges  on  the  expense  account. 

The  managers  have  proven  that  on  three  different  occasions  this  man 
certified  to  an  expense  account  at  the  rate  of  $10  per  day;  they  have 
proven  that  on  those  occasions  he  could  not  have  expended  more  than 
a  certain  sum  in  riding  to  and  from  the  different  places;  they  have 
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shown  that  he  actually  paid  certain  sums  of  money  for  board  and  lodg- 
ing; but  they  have  not  attempted  to  prove  that  he  ma^  not  have 
expended  every  dollar  of  this  $10  per  day  in  some  legitimate  and 
proper  manner  as  his  expenses. 

Who  is  to  judge  of  what  are  expenses  under  this  law  of  Congress? 
Does  the  circuit  judge  of  the  United  States,  who  goes  to  one  of  our 
cities  to  hold  the  circuit  court  of  appeals  thereof,  and  takes  his  wife  or 
other  members  of  his  family  with  nim,  violate  this  law  if  he  charges 
as  a  part  of  his  expenses  the  keep  of  his  wife  or  other  members  of  his 
family?  Does  this  law  intend  to  drive  a  man  away  from  the  comforts 
of  his  home  and  the  companionship  of  those  who  are  dear  to  him? 

If  this  man,  being  a  chronic  invalid — if  any  judge,  being  a  chronic 
invalid — holding  court  away  from  home,  is  compelled  to  call  in  a  phy- 
sician dav  by  day,  or  to  run  bills  at  a  drug  store,  is  that  a  legitimate 
expense f  Who  says  "nay  ? "  There  are  many  kinds  of  expenses  that 
this  man  might  have  incurred;  and  yet  I  do  not  care  to  stand  upon  this 

?erhaps  technical  objection  that  the  charges  are  not  proven,  for,  Mr. 
^resiaent,  under  any  construction  of  this  law  that  can  be  placed  upon 
it,  every  Federal  judge  in  the  United  States  is  entitled  to  an  allowance 
not  exceeding  flO  a  day  for  every  day  in  the  year  during  which  he 
holds  court  outside  of  his  own  district. 

Not  $10  per  day  at  each  place  he  goes  to,  but  in  the  narrowest  limi- 
tation of  the  provision  he  is  certainly  entitled  to  $10  per  day  for  the 
fiscal  year,  grouping  together  every  place  where  he  nas  held  court; 
and  if  he  goes  to  one  place  for  three  or  four  days  and  incurs  expenses 
greatly  exceeding  $10  per  day,  under  that  statute  he  is  entitled  to 
make  that  up  by  charging  more  than  he  expends  at  the  next  place  he 
goes  to,  if  at  the  end  of  the  fiscal  year  he  has  expended  at  all  his  places 
of  attending  court  no  more  than  is  provided  unaer  the  statute. 

You  can  place  no  other  construction  upon  that  law.  Where  is  the 
proof?  Wnat  witness  swears  that  this  man,  holding  court  for  prob- 
ably two  hundred  days  in  the  year  at  New  Orleans,  at  Atlanta,  and  at 
other  places  in  the  &)uth,  received  more  money  for  expenses  than  he 
had  paid  out?  Where  is  the  proof  that  at  the  end  of  any  one  fiscal 
year  he  has  certified  to  and  drawn  from  the  Government  of  the  United 
States  more  than  $10  a  day  for  the  days  he  had  been  absent  in  holding 
court  outside  of  his  district? 

But,  Mr.  President,  Congress,  I  think,  in  unmistaken  terms,  has 
placed  its  own  construction  upon  this  section  of  the  statute.  LJnder 
section  596  of  the  Revised  Statutes  of  the  United  States  it  was  pro- 
vided that  district  judges  holding  court  outside  their  districts  should 
not  receive  any  compensation  for  their  expenses  other  than  their  sal- 
aries. That  provision  remained  in  force  down  to  1881,  when  it  was 
repealed. 

In  the  repealing  act  there  was  no  specific  provision  authorizing  the 
payment  of  expenses  to  these  district  judges,  but  by  the  ruling  of  the 
Treasury  Department  it  was  decided  that  after  the  repealing  act  of 
1881  judges  were  entitled  to  receive  their  actual  expenses,  moneys 
expended,  and  under  that  ruling  regulations  were  provided  whereby 
they  could  get  their  expenses  upon  furnishing  certificates  and  receipts 
of  the  actual  amounts  expended. 

Mr.  President,  if  it  had  remained  the  purpose  of  the  Congress  of  the 
United  States  to  limit  those  expenses  to  actual  moneys  expended  there 
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was  no  need  at  any  time  thereafter  to  change  the  law  or  to  enact  any 
affirmative  legislation.  If  Congress  intended  to  limit  the  compensa- 
tion for  expenses  of  travel  and  attendance  to  sums  actually  paid  out, 
there  was  no  need  of  affirmative  and  new  legislation;  and  yet  in  1896 
a  law  was  passed  speciticially  giving  to  the  district  judges  of  the  United 
States  a  sum  ^^not  exceeding  $10  a  day  for  their  reasonable  expenses 
for  travel  and  attendance  while  holding  court." 

This  word  ''attendance"  for  the  first  time  crept  into  statutes  of  this 
sort  under  the  act  of  1891,  creating  the  circuit  court  of  appeals;  and 
the  provision  of  1896,  relating  to  district  judges,  was  an  exact  copy  of 
the  act  of  1891.  And  for  the  first  time  in  any  law  that  ever  provided 
for  expenses  of  judicial  officers,  or  civil  officers,  or  agents,  or  special 
commissioners,  that  word  * '  attendance  "  was  put  into  the  statute.  What 
does  it  mean  ? 

I  insist  it  means  what  this  judge  thought  it  meant,  what  I  believe 
many  of  the  judges  of  the  United  States  thought  it  meant,  what  I 
believe  many  of  the  Senators  on  this  floor  still  think  it  means,  and 
what  I  do  believe  it  means — that  is,  that  Congress  intended  that  for 
travel  and  attendance  a  man  should  be  entitled  to  such  sum  as  he  him- 
self thought  was  right  and  just  under  the  circumstances  of  each  case, 
provided  it  did  not  exceed  $10  per  day. 

There  was  one  reason  why  this  law  of  1896  was  passed,  and  that  was 
because  an  examination  of  the  Treasury  accounts  showed  that  all  over 
the  country,  under  a  law  which  did  not  limit  the  amount  of  expenses, 
our  district  judges  holding  courts  outside  of  their  districts  greatly 
exceeded,  on  the  average,  $10  per  day,  and  the  statute  was  passed  to 
limit  the  expenditure  to  $10  per  day — not  to  limit  it  to  that  sum  at  any 
one  place,  or  even  to  the  actual  sum  of  money  paid  out. 

Why,  sirs,  it  was  intended  by  this  august  tribunal  when  it  enacted 
this  legislation  that  some  discretion  should  be  left  to  a  judge  of  the 
United  States  away  from  home;  that  it  should  be  left  for  him  to  deter- 
mine as  to  whether  or  not  he  should  be  extravagant  in  his  living;  it 
was  left  for  him  to  determine  whether  or  not  he  should  take  his  wife 
with  him;  it  was  left  for  him  to  determine  the  character  of  dinners  he 
should  eat  or  the  wine,  if  any,  he  should  drink,  or  at  least  the  apolli- 
naris  water  he  might  take  in. 

Mr.  President,  that  statute  is  certainly  ambiguous  in  its  meaning, 
and  must  be  so  held.  If  it  be  ambiguous  in  its  meaning,  where  is  a 
lawyer  on  all  God's  footstool  who  will  insist  that  a  man  who  construes 
it  one  way  or  the  other  way  is  guilty  of  a  wicked  or  malicious  purpose 
in  the  doing  of  it?  Why  do  I  say  it  is  "ambiguous? "  This  Senate 
had  it  under  consideration  at  one  time  and  acted  with  respect  thereto. 
I  call  the  attention  of  the  Senate  to  the  record  made  by  this  body 
April  24,  1896,  page  4363  of  the  Congressional  Record,  volume  28, 
part  6.     It  is  found  on  page  547  of  the  record  in  this  case. 

Mr.  Allen,  who  was  then  my  colleague  on  this  floor,  rose  and  said: 

Mr.  President,  I  desire  to  call  the  attention  of  the  Senator  from  Iowa  to  a  fact 
which  came  to  my  knowledjjje  the  other  day,  and  it  is  to  the  effect  that  under  this 
law,  or  laws  similar  to  this  which  have  been  passed,  where  Congress  allows  comj>en- 
eation  to  judges  who  hold  courts  outside  of  their  particular  districts,  and  especially 
the  United  States  appellate  judges,  that  in  all  instances  they  certify  to  $10  a  day, 
regardless  of  the  actual  expenses  to  which  they  are  put. 

Senator  Allen  In  that  public  way  advised  the  Senate  and  the  country 
while  it  had  before  it  and  was  considering  this  legislation  that  it  had 
come  to  his  knowledge  as  a  fact,  not  as  a  rumor,  that  the  judges  of  the 
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circuit  courts  of  appeal  under  the  act  of  1891  were  certifying  to  $10 
expense  accounts  every  day,  whether  their  expenses  were  so  much 
or  not. 

If  the  Congress  of  the  United  States  desired  to  limit  these  expenses 
to  moneys  actually  paid  out,  it  was  put  upon  notice  then  ana  there 
that  it  must  enact  some  statute  different  from  the  one  which  applied  to 
the  circuit  judges  of  the  United  States.  They  were  advised  then  and 
there  that  if  this  law  did  not  mean  what  we  say  it  did  it  was  for  Con- 
gress to  add  another  qualifying  provision  to  the  proposed  statute  that 
would  make  the  meaning  and  intention  of  Congress  clear. 

Mr.  Allen  further  said: 

I  have  information  from  a  source  that  I  am  not  permitted  to  disclose  that  in  many 
instances  where  the  Intimate  eznenses  and  hotel  bills  are  not  to  exceed  three  or 
four  dollars  a  day,  where  a  judge  nas  gone  to  a  city  and  stayed  there  perhaps  for  a 
month  or  two  months.  *  *  *  In  cases  where  the  judge  has  gone  to  a  place 
where  the  court  is  to  be  held  and  has  no  expense  except  the  mere  expense  of  hotel 
bills,  remaining  there  for  a  month,  or,  possibly,  all  winter  in  some  cases,  or  for  sev- 
eral months  at  least,  uniformly  he  certifies  to  |lO  a  day,  which  is  the  full  maximum 
allowed  by  the  law. 

That  was  not  a  statement  t'aat  could  be  disregarded  by  this  Senate 
if  it  had  another  policy  to  pursue.  It  was  a  ste,tement  of  an  actual 
existing  condition  of  things,  made  under  the  oath  and  upon  the  honor 
of  a  Senator  of  the  United  States,  and  I  say — and  no  manager  on  the 
part  of  the  House  has  the  right  to  challenge  the  statement— that  when 
the  law  of  1896  was  up  for  consideration  at  that  very  time  the  circuit 
judges  of  the  United  States  in  construing  a  similar  law  were  charging 
and  receiving  $10  a  day,  the  maximum,  when  their  expenses  were 
nowhere  equivalent  to  that  amount. 

Mr.  Gray  asked  Senator  Allen: 

Do  I  understand  the  Senator  to  say  that  all  the  judges  certify  to  $10  a  day? 

Mr.  Allen.  Not  all.  I  do  not  say  all.  But  I  say  that  there  are  judges  who  do  it — 
district  judges  holding,  for  instance,  courts  of  appeal.  Some  of  them  do  certify  uni- 
formly to  |10  a  day  and  take  $10  a  day  out  of  the  Government  in  cases  where  their 
legitimate  expenses  are  not,  and  in  the  nature  of  things  can  not  be,  to  exceed  three 
or  four  dollars  a  day. 

Mr,  President,  I  will  not  read  all  of  this  record,  but  I  have  read 
enough  to  show  you  that  if  Congress  proposed  to  limit  these  expendi- 
tures to  moneys  actually  paid  out  it  was  advised  then  and  there  from 
the  floor  of  this  Senate  by  a  Senator  of  the  United  States  that  they 
must  add  some  more  specific  provision  to  the  one  which  they  were 
proposing  to  enact.     Wnat  followed?    Mr.  Allen  then  said: 

I  suggest  to  the  Senator  from  Iowa  the  propriety  of  inserting,  after  the  word 
**judges,"  in  line  21,  on  page  111,  the  words: 

''Which  said  certificate  shaU  in  aU  cases  contain  a  statement  that  the  expenses 
therein  certified  have  actually  been  incurred  or  paid." 

And  the  Senator  from  Iowa  [Mr.  Allison]  acquiesced  in  that  request, 
and  that  amendjnent  went  on  the  bill.  What  happened?  The  Efouse, 
in  which  distinguished  body  these  great  managers  form  so  representa- 
tive a  part,  disagreed  to  that  amendment.  The  Senate  undertook  to 
limit  tlie  payment  of  expenses  to  expenses  actually  incurred.  The 
House  refused  to  agree  to  that  amendment  and  sent  the  bill  to  confer- 
ence. What  happened  there?  On  the  consideration  of  that  amend- 
ment the  conferees  of  both  Houses  reported  as  follows: 

Amendment  No.  177:  That  the  House  recede  from  its  disagreement  to  the  amend- 
ment of  the  Senate  No.  177 — 
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That  was  this  amendment — 

and  agree  to  the  same  with  an  amendment,  as  follows:  In  lieu  of  the  matter  inserted 
by  said  amendment  insert  the  following: 

That  is,  the  first  thing  they  did  was  to  strike  it  out,  thereby  declar- 
ing through  both  Houses  of  Congress,  already  informed  of  the  con- 
struction placed  upon  this  law  and  of  the  practice  of  the  judges  of  our 
courts  thereunder,  that  it  was  not  its  policy  to  limit  the  judges  to 
moneys  actually  paid  out.    In  lieu  of  that  limiting  clause,  they  inserted: 

",  and  such  payments — 

That  means  the  $10  payments  certified  by  the  judges  without  bills 
of  particulars — 

shall  be  allowed  the  marshal  in  the  settlement  of  his  accounts  with  the  United 
States;''  and  the  Senate  agree  to  the  same. 

Thereby  they  not  only  approved  the  practices  of  these  judges  and 
their  construction  of  the  law,  as  known  to  them  and  declareain  this 
body  to  them,  but  they  went  still  further  and  put  on  an  amendment 
making  it  compulsory  on  the  Judge  to  approve  the  marshaPs  accounts 
where  he  paid  this  $10  a  day,  knowing,  as  he  must,  that  it  had  not 
been  expended. 

Mr.  President,  there  was  also  a  consideration  of  this  matter  and  a 
discussion  about  it  in  the  House  of  Representatives,  which  may  be 
found  in  the  record  of  this  case,  commencing  on  the  bottom  of  page 
648  and  continuing  down  for  a  page  or  two.  1  have  no  time  here  to 
read  any  portion  of  those  proceedings,  but  I  wish  to  call  your  atten- 
tion to  the  fact  that  they  were  like  those  in  the  Senate  in  1896,  and 
in  those  proceedings  in  the  House  this  whole  question  was  gone  over 
as  to  what  the  practices  of  the  judges  of  our  country  were  in  certify- 
ing to  their  expense  accounts. 

It  was  thoroughly  ventilated,  and,  as  a  result  of  it,  everybody  in 
both  Houses  of  Congress  knew  what  was  being  done.  From  the 
record  of  this  case,  on  page  662,  it  will  be  seen  that  at  the  session  of 
Congress  of  January  27, 1903,  when  the  House  had  under  consideration 
the  judicial  salary  bill,  proposing  to  give  the  judges  both  increased  pay 
and  expenses,  the  matter  was  under  discussion,  and  it  resulted  in  the 
offering  of  the  following  amendment: 

That  it  shall  be  unlawful  for  any  of  the  judges  of  the  United  States  courts  to  accept 
or  receive  any  gifts,  free  transportation,  or  frank  from  any  corporation  or  person 
engaged  in  operating  any  railroad,  steamboat  line,  express  or  telegraph  company. 
Any  violation  of  this  provision  shall  be  punished  by  a  fine  not  less  than  $100  and 
not  exceeding  |5,000. 

»  »  «  «  «  ^  ^ 

The  yeas  and  nays  were  ordered;  the  question  was  taken,  and  there 
were — ^yeas  87,  nays  114,  and  I  believe  Mr,  Manager  Olmsted  was  in 
charge  of  the  bill  at  the  time  that  amendment  was  voted  down. 

1  snail  have  something  to  say  upon  that  with  resj^ect  to  another  ar- 
ticle of  this  impeachment.  But,  Mr.  President,  it  is  folly  to  say  that 
in  towns  like  Ty^®**  ^-nd  Waco  the  marshal  who  paid  the  $10  per  day, 
the  judge  who  passed  upon  the  accounts,  the  officers  of  the  Depart- 
ment oi  Justice,  and  the  officers  of  the  Treasury  Department  did  not 
know  that  in  the  very  nature  of  things  the  real  expenses  paid  in  most 
cases,  at  least,  could  not  reach  the  sum  of  $10  a  day,  especially  when 
the  judges  were  sitting  for  any  length  of  time. 
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I  insist  that  l^nowledge  was  in  possession  of  the  marshal,  of  the 
judge,  of  the  two  Departments,  of  the  Senate,  of  the  House,  yea,  of 
the  Government  itself,  that  this  construction  was  being  placed  on  the 
law  all  over  this  land;  and  I  insist  that  that  spirit  of  justice  inherent 
in  the  hearts  of  all  good  men  to  the  effect  that  no  one  ewe  lamb  shall 
be  singled  from  the  flock  for  slaughter  applies  in  this  case. 

Mr.  President,  Charles  Swayne  knew  every  time  he  signed  a  certifi- 
cate that  the  marshal  knew,  for  he  must  have  known,  being  there  and 
knowing  the  local  conditions,  whether  those  actual  expenses  had  been 
incurred.  The  marshal  knew  and  the  judge  of  that  district  must  also 
have  known  whether  that  certificate  represented  money  actually  paid 
out. 

The  respondent  knew  that  the  Department  of  Justice,  with  its 
unnumbered  special  agents  going  up  and  down  this  land,  as  they  should 
go,  to  ferret  out  crime  and  to  prevent  frauds  upon  the»Government, 
knew  every  time  they  looked  at  one  of  these  certificates  from  Tyler, 
Tex.,  or  from  Des  Moines,  Iowa,  or  from  any  other  of  the  ordinary 
sized  cities  of  the  country — perhaps  I  am  doing  an  injustice  to  Des 
Moines — that  a  certificate  for  $10  a  day  meant  something  more  than 
the  mere  recovery  of  moneys  paid  out. 

The  respondent  did  all  this  in  the  light  of  day,  before  the  world, 
fearlessly.  If  he  had  not  honestly  believed  that  he  was  right,  would 
he  in  a  single  instance  have  dared  to  defraud  the  Government  in  this 
small  way,  thereby  taking  the  chances  of  the  penitentiary  or  of 
impeachment?  The  very  statement  of  the  case  renders  its  answer  sure, 
ana  on  it  we  confidently  appeal  to  the  judgment  of  the  Senate,  both  to 
the  judgment  of  its  lawyers  and  the  judgment  of  its  business  men  of 
affairs. 

Mr.  President,  as  to  the  fourth  and  fifth  articles  of  impeachment  I 
shall  have  but  little  to  say.  As  I  have  already  urged,  the  claim  is 
stale.  It  is  covered  up  with  the  dust  of  the  years.  It  has  been  res- 
urrected by  the  hands  of  ghouls  digging  into  the  past  to  throw  dis- 
credit upon  this  man,  whom  they  did  not  like.  He  once  rode  from 
Guyencourt  to  Jacksonville,  Fla.,  with  three  or  four  members  of  his 
family,  on  a  private  car.  Mr.  President  and  Senators,  let  me  ask 
you,  IS  there  one  word  of  testimony  in  this  case  that  Charles  Swayne 
demanded  the  use  of  that  car  or  that  it  was  ever  sent  to  Guyencourt 
by  his  request? 

The  receiver  of  that  railroad,  knowing  the  Judge  was  at  Guyencourt, 
and  that  it  was  about  time  when  he  would  go  to  Florida,  sent  the  car 
to  him  without  any  request  from  the  Judge,  as  the  testimony  shows, 
and  as  an  act  of  courtesy  and  of  compliment.  He  sent  it  there  with- 
out expense  to  the  milroad  or  to  the  receiver.  Not  a  man  went  with 
it  who  was  not  a  salaried  monthly  employee.  It  was  not  necessary 
during  those  few  days  for  the  railroad  to  employ  an  additional  man  or 
to  pay  for  one  day's  more  work  than  it  would  if  the  car  had  not  gone. 
Its  transportation  was  provided  for  through  the  ordinary  courtly  of 
connecting  lines  and  cost  the  railroad  and  its  receiver  not  one  dime. 

But  they  say  this  man  should  be  impeached  because  he  and  his 
family  took  unto  themselves  and  into  tnemselves  four  square  meals 
without  compensation.  I  suppose  the  honorable  managers  would 
impeach  this  man  because  at  the  end  of  every  meal  on  that  car  he  did 
not  walk  up,  as  he  would  have  done  at  the  eating  house  at  the  station, 
and  plank  down  50  cent«  per  head. 

S.  Doc.  194,  58-3 13 
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He  also  went  to  California  in  a  car  of  the  same  railroad  company, 
but  you  only  know  it  because  he  admitted  it  in  the  answer.  They 
have  introduced  no  evidence  except  to  show  the  bare  statement  be 
once  made  that  he  had  been  to  California  in  that  car.  All  this  was  in 
1893.  You  must  take  our  answer  with  respect  to  the  California  trip 
an  the  proof  and  as  the  truth,  and  in  that  we  allege  that  not  one  dollar 
of  expensTe  attached  to  the  railroad  company  or  its  receiver  from  that 
trip.  It  was  tendered  to  the  Judge  as  a  matter  of  compliment,  and  as 
such  was  accepted  by  him. 

Mr.  President,  1  do  not  stand  here  in  the  light  of  modern  sentiment 
to  claim  that  at  the  present  time  it  would  not  be  better  for  the  judge 
or  any  other  public  officer  in  the  land  to  refuse  favors  from  the  great 
transportation  lines  of  the  country.  Public  sentiment  has  so  far 
ripened  that  to-dav  the  great  body  of  our  people  politic  do  not  look 
with  favor  upon  tne  acceptance  of  these  courtesies  by  those  who  repre- 
sent them  in  various  official  capacities. 

But  I  ask  you  to  turn  back  twelve  years,  when  that  sentiment  was 
almost  in  its  infancy  and  the  acceptance  of  favors  from  the  railroad 
companies  of  this  country  was  almost  universal  on  the  part  of  public 
officials.  No  public  official  in  the  land,  on  the  bench,,  or  anvwhere 
else  ever  thought,  nor  did  hiH  people,  that  his  judicial  or  official  action 
would  be  hampered  or  impeded  or  influenced  thereby. 

I  am  not  here  to  stand  for  the  absolute  propriety  of  any  man  upon 
the  bench  accepting  courtesies  from  railroad  companies,  but  I  am  also 
here  in  the  discharge  of  my  duty  to  say  to  you  that  the  acceptance  of 
a  ride  in  a  private  car  without  expense  to  uie  railroad  company  is  no 
different  from  the  acceptance  of  a  pass  to  ride  from  Wasnington  to 
Baltimore  without  expense  to  the  ittilroad  company  or  to  the  man  who 
uses  it.  The  only  dinerence  is  in  degree.  If  one  be  an  offense,  both 
are  offenses.  I  sincerely  trust,  no  matter  how  seriously  it  may  affect 
me  personally,  that  the  day  is  soon  to  come  when  all  services  rendered 
by  railroad  companies  will  be  paid  for  equally  by  all. 

But,  Mr.  President,  to  say  that  this  transaction,  which  never  entered 
into  the  mind  of  this  man  other  than  as  a  mere  matter  of  compliment 
to  him,  which  involved  the  railroad  in  no  expense  whatever,  unless  it 
may  have  been  a  few  paltry  dollars  for  meals  upon  one  occasion — to 
say  that  that  dead  and  forgotten  transaction  of  twelve  years  ago  is  a 
ground  for  the  impeachment  of  him  for  high  crimes  and  misdemeanors 
is  to  make  the  suggestion  laughable  in  the  eyes  of  the  world. 

Mr.  President,  it  is  charged  that  Charles  Swayne  did  not  reside  in 
his  district,  in  accordance  with  the  provisions  of  the  statutes  of  the 
United  States.  He  was  appointed  a  Federal  judge,  as  I  now  recollect, 
in  1889.  He  set  up  his  residence  at  the  time  of  his  appointment  in 
St.  Augustine,  Fla.,  then  in  his  district.  He  established  his  household 
gods.     He  laid  the  family  altar.     He  brought  there  his  family.     Ho 

Elanted  his  vine  and  his  hg  tree  in  the  expectation  and  hope  that  there 
e  might  abide  until  the  shadows  came.  He  did  it  honestly  and  in 
good  faith.  It  was  no  fault  of  this  respondent  that  he  did  not  continue 
to  reside  in  St.  Augustine,  Fla. 

Mr.  President,  I  will  not  in  this  argument  refer  to  any  conditions 
that  existed  in  that  State  to  which  I  ought  not  to  refer^  But  it  is 
shown  by  a  consideration  of  all  the  evidence  and  the  circumstances 
of  this  case  that  in  some  way  or  other  prior  to  1894  there  had  been 
aroused  against  Charles  Swayne,  the  judge,  some  sort  of  feeling  or 
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prejudice  in  the  northern  district  of  Florida.  At  the  time  of  hia 
appointment  Florida  was  about  fairly  divided  in  territory  and  busi- 
ness between  the  northern  and  the  southern  districts.  But  something 
occurred — I  know  not  what.  It  mav  have  been  because  that  com- 
munity felt,  as  I  think  perhaps  any  otter  community,  North  or  South, 
East  or  West,  might  have  felt,  that  he  had  been  in  the  State  too  short 
a  time  to  supplant  some  one  of  the  older  members  of  the  bar  in  the 
nomination  and  appointment  to  the  highest  judicial  office  among  them. 

But  whatever  it  was,  the  movement  against  him  proceeded  until  it 
terminated  in  what?  Finding  that  he  was  there  for  life,  that  he  could 
not  bo  removed,  thev  cut  his  district  in  two,  more  than  in  the  middle. 
They  took  from  it  almost  all  its  territorj^  where  was  the  business  of 
the  district  and  the  court  and  attached  it  to  the  southern  district  of 
Florida,  leaving  in  the  northern  district  only  what  might  be  termed 
the  northwest  corner  of  the  State,  apart  of  the  State  where  very  little 
business  was  to  be  expected. 

That  this  legislation  of  1894  was  a  direct  attack  from  some  source 
and  for  some  purpose  against  this  jud^e  no  man  can  possibly  deny. 
What  followea  il  fey  that  act  he  was  driven  from  his  home.  He  was 
uprooted  in  his  household  affairs.  The  shelter  that  he  had  provided 
for  his  declining  years  was  denied  him.  He  was  compelled  to  go  out 
once  more  in  the  world  and  seek  another  habitation.  He  was  not  a 
wealthy  man.  He  could  not,  like  some  could,  establish  residences  and 
buy  houses  ad  libitum  in  different  parts  of  the  country.  He  was  called 
upon  to  sacrifice,  I  have  no  doubt,  very  much  that  he  had  invested  in 
that  home.  In  any  event,  he  was  driven  out  from  its  peace  and  from 
its  comfort  and  under  the  law  compelled  to  go  into  the  confines  of  his 
new  district. 

What  did  he  do?  What  would  you  have  done?  As  the  testimony 
shows,  his  stress  was  such  that  he  was  compelled,  as  he  did,  to  scatter 
his  family  over  the  face  of  the  earth.  He  had  no  new  hencoop  to 
which  to  call  his  chickens;  and  so,  from  that  happy  home,  that  expected 
home  of  his  old  age,  he  went  out  into  the  wilderness  of  the  new 
district. 

Mr.  President,  it  is  true  that  he  never  gathered  his  chickens  into 
another  coop  until  the  year  1900.  It  is  true  that  he  never  set  up  another 
family  altar  until  then.  It  is  true  that  his  household  goods  were  scat- 
tered; his  furniture  in  storage;  his  old  home  occupied  by  strangers; 
his  wife  and  his  children  here  and  there.  But,  sir,  do  you  mean  to 
tell  me  that  that  man  had  and  could  have  had  no  legal  residence  any- 
where because  of  this  condition  of  things?  When  he  broke  up  his 
house,  when  he  stored  his  household  effects,  when  he  sent  his  wife  and 
children  off  to  roam  and  to  visit  about  the  countrv,  this  man  could  and 
did  establish  a  residence  by  going  to  Pensacola,  declaring  his  purpose 
to  make  that  his  residence,  and  continuing  in  that  purpose  all  the  time 
down  to  1900,  when  that  legal  residence  blossomed  into  a  real  residence 
and  home  once  more. 

During  all  this  time,  there  being  but  little  business  in  his  district, 
he  was  called  upon  by  the  circuit  judges  of  that  great  circuit  to  hold 
court  all  over  the  South,  and  for  at  least  a  hundred  and  fifty  or  two 
hundred  days  per  vear  he  held  court  all  over  the  South  in  the  court  of 
appeals  circuit  and  in  the  other  districts  of  the  fifth  judicial  circuit. 

Let  it  be  said  to  his  honor  and  his  credit  that  never  from  a  lawyer, 
never  from  a  client,  never  from  the  judges  who  called  him  into  their 
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associate  service,  never  from  the  public,  has  the  least  criticism  been 
passed  upon  his  judicial  actions,  on  his  judicial  honor,  on  his  judicial 
ability,  in  any  other  district  than  the  district  where  unfortunate  cir- 
cumstances have  combined  to  raise  up  against  him  those  full  of  bitter- 
ness and  hate,  who  propose  to  pursue  him  out  of  Florida  or  into  the 
grave. 

But  it  is  gravely  asserted  that  he  did  not  register  and  vote.  What 
Republican  would  care  to  register  and  vote  in  Florida?  Or  what 
Democrat  would  care  to  do  the  same  in  Vermont?     He  was  not  a 

Eolitician.     Elections  passed  him  by.     It  is  doubtful  whether,  if  he 
ad  been  in  any  other  State,  he  would  have  taken  the  time  to  register 
and  then  to  go  to  the  polls  to  vote. 

But  thej'^  say  he  did  not  pay  any  poll  tax.  A  monstrous  charee! 
Nature  placed  nim  beyond  the  reach  of  a  poll  tax  in  Florida  on  nis 
birthday  in  1897.  Born  in  1842,  when  he  became  56  years  of  age  the 
laws  of  Florida  imposed  no  poll  tax  upon  him. 

Senatore,  I  will  discuss  this  charge  but  a  little  more,  and  only  to  say^ 
the  evidence  shows  that  unless  he  had  a  legal  residence  in  Pensacola 
he  had  none  upon  the  earth,  and  was  a  mere  flotsam  and  jetsam  on  the 
tide  of  time,  without  a  shore  upon  which  to  land  or  a  support  to  which 
to  cling. 

And  now  I  come  to  the  consideration  of  the  Davis  and  Belden  con- 
tempt cases,  and  I  say  with  all  deliberation,  with  all  honesty,  that  the 
persecution  of  this  man  for  his  judicial  acts  in  the  Davis  and  Belden 
case  is,  from  mv  standpoint,  not  only  unjustified,  but  it  is  monstrous. 
They  have  tried  to  bolster  up  the  Davis  and  Belden  case  bv  appealing 
to  you  for  that  old  man  who  they  say  was  one  of  the  founders  and  the 
saints  of  the  Republican  party  in  the  South. 

The  Republican  party  has  had  too  many  saints  in  the  South  for  its 
own  welfare  or  the  welfare  of  the  South;  and  sometimes  I  have  won- 
dered, when  I  hear  a  man  spoken  of  as  one  of  the  old  leaders  in  Loui- 
siana, where  the  Warmouth  and  other  contending  factions  were  tearing 
the  Republican  party  into  bits,  destroying  the  possibility  of  its  future, 
whether  it  was  an  act  of  honor  to  have  been  a  saint  of  tne  Republican 
party  in  Liouisiana  during  those  times. 

Davis  and  Belden  conspired  against  the  dignity  and  the  authority  of 
the  court  just  as  surely  as  Wilkes  Booth  and  others  conspired  against 
the  life  of  President  Lincoln.  Conspirators  do  not  meet  in  the  light. 
They  do  not  gather  in  the  eyes  of  men.  They  do  not  mark  their  plans 
upon  their  sleeves,  that  men  may  read  them.  Thej^  go  about  by  stealth. 
They  seek  the  darkness  of  the  night.  They  come  together  as  little 
as  they  can.  They  pass  their  plans  along  the  line,  and  they  prevent, 
as  far  as  possible,  any  proof  or  their  conspiracy.  Conspiracy  can  not 
be  proven  by  direct  evidence  unless  some  man  turns  informer.  It  is 
only  by  the  careful  piecing  together  of  circumstances  that  conspiracy 
has  ever  been  sftown,  and  yet  circumstances  that  bear  no  other  con- 
struction than  their  relation  to  each  other  are  stronger  proofs  than  the 
testimony  of  witnesses  to  facts,  because  witnesses  may  lie;  circum- 
stances generally  do  not. 

Mr.  President,  yeai*s  ago  a  great  engineer  proposed  to  carry  a  wire 
across  the  chasm  below  Magai*a  Falls  that  it  might  bear  up  a  bridge 
over  which  could  pass  the  commerce  of  the  country.  There  were 
those  who  laughed  him  down,  or  tried  to  do  so.     They  said  no  wire 
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could  be  made  strong  enough  to  bear  up  this  mighty  structure.  He 
strung  one  wire  thread  across  the  abyss  that  almost  broke  of  it^j  own 
weight  and  would  not  have  held  up  a  single  pound  more.  Then  he 
stretched  another  thread  of  wire  along  its  side  and  then  another  and 
another  until*they  all  had  crossed.  Then  he  wove  them  together  with 
the  engineer's  skill  until  each  one  was  enwrapped  in  the  other,  and 
the  weakness  of  each  single  strand,  as  if  by  magic,  became  the  might}^ 
strength  of  the  whole,  and  the  structure  was  ouilt  across  which  the 
giant  locomotives  that  bear  the  commerce  of  the  world  still  pass  in 
safety. 

So  when  you  come  to  prove  conspiracy  you  must  take  it  up  by 
threads,  this  one  and  the  other  one,  one  at  a  time.  One  thread  may 
show  but  little,  but  when  they  are  brought  together  and  woven  along 
the  lines  of  reason  and  of  logic  they  show  the  strength  of  proof  itself. 

So,  Mr.  President,  there  was  pending  in  the  circuit  court  of  Florida 
in  November,  1901,  a  suit  known  as  the  "Florida  McGuire  case." 
The  family  of  suits  from  which  that  had  descended  had  vexed  the 
courts  and  the  people  there  for  many  years.  Thej^  had  been  brought 
before  different  judges  and  tried  in  different  tribunals,  and,  as  Mr. 
Blount  said  to  you,  all  of  them  had  resulted  in  the  defeat  of  the  plain- 
tiff. But  another  child  in  this  family  of  litigation  was  born  in  the 
Florida  McGuire  suit.  It  was  pending,  and  for  some  reason  or  other 
Paquet  and  Belden  did  not  wish  to  try  it  before  Judge  Swayne.  I  do 
not  care  what  their  reason  may  have  been;  I  do  not  care  what  their 
motive  was;  1  state  it  as  the  groundwork  of  my  argument  on  this 
question  of  conspiracy  that  they  did  not  want  him  to  try  that  case. 

In  August,  1901,  Paquet  sent  him  a  letter  telling  him  he  understood 
he  had  Income  interested  in  a  piece  of  the  property  involved,  and  ask- 
ing him  to  recuse  himself.  Tnat  was  not  an  application  made  to  the 
court  or  in  the  court.  There  is  only  one  place  to  make  an  application 
of  that  kind,  and  that  is  in  open  court,  where  attorneys  for  both  sides 
are  present  and  where  all  the  world  knows  what  goes  on. 

Judge  Swayne  did  not  reply.  He  went  to  Pensacola  to  attend  court. 
He  opened  court  on  the  5th  day  of  November.  Judge  Paquet  was 
there,  the  leading  counsel  in  the  case.  It  mayor  may  not  be  true  that 
Belden  was  there.  It  probably  is  true  that  Davis  was  not  there.  But 
Judge  Swayne  then  and  there  from  the  bench  made  that  statement,  as 
clear  as  the  words  of  living  man  could  have  made  it,  in  the  presence  of 
the  assembled  lawyers  and  spectators.  It  was  made  at  the  opening  of 
the  court.  It  was  made  in  public.  There  was  no  doubt  as  to  what  he 
stated  at  that  time. 

Do  you  doubt  that  a  knowledge  of  what  he  said  was  conveyed  to 
Judge  Belden  by  Paquet,  his  associate  in  that  case,  the  moment  Belden 
reached  the  town?  Do  you  believe  for  an  instant  that  that  same 
knowledge  did  not  go  to  Davis  when  he  was  with  those  men  consulting 
and  apparently  acting  as  their  associate  from  day  to  day  ?  It  is  beyond 
the  bounds  of  human  reason,  judging  those  transactions  b}'^  what  we 
know  of  the  general  impulses  of  mankind,  to  believe  for  an  instant 
that  Belden  and  Davis  did  not  know  of  the  full  and  specific  statement 
that  had  been  made  by  Judge  Swayne  from  the  bench.  Later  in  the 
week  he  repeated  that  statement  when  Belden  was  there  and  when 
some  of  the  witnesses  sav  that  Davis  was  there. 

So,  Senators,  before  that  case  was  called  for  trial  on  the  afternoon 
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of  November  9  it  is  proved,  if  men's  judgment  accept  proof  that  is 
irresistible  in  logic,  that  Davis  and  Belden,  &s  well  as  Paquet,  knew 
what  Judge  Swayne  had  stated  from  the  bench. 

And  what  did  he  state?  I  ask  you,  Senators,  what  did  he  state? 
It  had  been  suggested  to  him  that  he  had  some  interest  hi  a  piece  of 
the  property  involved  in  the  litigation.  He  said  I  have  not,  I  never 
have  had.  I  am  not  quoting  his  language,  but  the  effect  of  what  he 
said,  clear  and  unmistakable,  was,  I  have  no  interest;  I  never  have 
had.  He  might  have  stopped  there;  but,  like  the  open,  honest  man 
he  was,  he  went  on.  He  said,  "A  member  of  my  family  did  enter 
upon  negotiations  for  that  property." 

I  ask  you  to  take  notice  of  that  word  "  negotiations,"  for  Mr.  Blount 
says  that  was  the  word  he  used.  Mr.  Marsh  swears  that  was  the  word 
he  used.  He  did  notsa^'^  that  a  relative  of  his  bought  the  property, 
but  that  a  relative  of  his  had  been  in  negotiation  for  it.  He  did  not 
say  the  relative  had  bought  the  property.  There  was  no  contmct  out- 
standing at  any  time.  He  said  that  when  the  deed  was  presented  by 
the  grantor  he  discovered  it  was  a  quitclaim  deed  and  ne  refused  to 
accept  it  and  had  the  deed  returned. 

Title  never  passed,  the  deed  was  never  exchanged,  no  money  was 
ever  paid.  No  person  on  earth  claims,  or  can  claim,  that  Judge 
Swayne  or  Judge  Swayne's  wife  ever  had,  for  a  single  instant  of  time, 
an  interest  in  that  property  of  any  kind  whatever. 

And,  Senators,  those  three  lawyers  knew  that  was  true.  The  records 
of  that  county  were  there  for  them  to  search  the  whole  livelong  week. 
There  was  not  a  line  upon  it  showing  title  in  Charles  Swayne  or  in 
anv  member  of  his  family.  The  title  there  appeared  to  be  in  one 
Edgar.  Not  only  that,  but  they  knew  the  real  estate  firm  that  had 
conducted  that  negotiation.  They  only  needed  to  have  gone  across 
the  street  to  have  had  there  a  complete  answer  made  and  the  informa- 
tion given  them. 

Did  they  do  it?  No.  They  knew,  they  ought  to  have  known,  they 
must  have  known,  that  Judge  Swayne  or  his  wife  or  his  relative  never 
had  any  interest  in  that  property;  that  he  was  as  free  to  enter  upon 
the  trial  of  that  case  as  any  other  judge  in  the  United  States  would 
have  been.    They  never  questioned  it  in  that  court  at  that  time. 

What  happened?  After  «Tudge  Swayne  had  refused  to  recuse  him- 
self, after  he  had  made  this  statement  from  the  bench  showing  he  had 
no  interest  in  the  property  through  himself  or  others  of  his  family, 
they  filed  a  dismissal  of  their  plea  to  the  answer  putting  the  case  at 
issue.  They  noticed  the  case  for  trial.  They  were  consulting  together 
with  Mr.  Blount  all  through  the  week  in  open  court  as  to  the  forth- 
coming trial  of  the  case,  leaving  Blount  to  understand  from  day  to 
day  that  they  would  be  ready  for  the  trial  when  the  trial  might  be 
reached. 

Blount  acted  on  this  information.  He  sent  for  one  of  the  public 
officers  at  a  distant  town,  he  subpoenaed  his  witnesses,  he  took  the  ordi- 
nary precaution  that  a  lawyer  takes  to  be  ready  for  trial  when  the  trial 
is  reached.  All  through  the  week  Paquet  and  Davis  and  Belden  as  a 
trio  were  sticking  togetner  apparently  for  one  single  interest,  for  there 
was  nothing  else  oefore  that  court,  unless  it  was  the  McGuire  case,  in 
which  they  were  all  interested. 

They  were  sitting  together  in  the  court,  consulting  together;  all 
were  present  when  discussions  were  entered  into  with  Mr.  Blount  as 
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to  the  probable  time  when  the  case  would  be  reached.  All  that  week 
these  men  were  there  expecting  to  go  to  trial. 

Not  only  that,  but  as  showing  their  full  knowledge  of  what  Judge 
Swajne  had  said  and  the  attitude  he  had  taken,  during  that  week  these 
men,  or  some  of  them,  sent  to  Judge  Pardee  at  New  Orleans  either  a 
letter  or  telegram,  as  was  testified  to  in  answer  to  my  question,  and 
Judge  Pardee  in  answer  to  that  sent  back  a  telegram  telling  them  to 
go  on  and  make  up  the  record  and  preserve  tneir  rights  upon  an 
appeal.  You  can  only  judge  from  that  that  they  had  written  or  tele- 
graphed Judge  Pardee  asking  him  to  come  there  or  send  some  other 
man  there  and  try  that  case.  But  these  three  men  were  there  acting 
together. 

Do  you  deny  either  the  honor,  the  truth,  or  the  judgment  of  that 
man  Blount,  one  of  the  greatest  lawyers  of  that  great  southern  land 
which  has  been  the  birthplace  and  tne  home  of  great  lawyers  and  of 
great  statesmen  in  all  the  years  of  the  nation's  life?    Standing  here. 

Kreeminent  in  his  profession,  a  man  whose  character  is  unsullied  ana 
eyond  reproach,  he  told  you  of  the  connection  that  there  was  between 
these  three  men  in  that  court  during  that  week;  how  they  were  con- 
sulting together.  Davis  come^  in  and  says:  '^I  was  not  employed;  I 
was  not  retained  until  long  afterwards." 

And  that  is  perhaps  true.  He  may  never  have  been  employed  in 
that  case.  He  may  never  have  been  retained.  But  at  least  as  a  lawyer 
without  any  business  in  that  court  he  was  evidently  trying  to  break 
into  the  case  by  assisting  the  lawyers  who  were  alresuiy  there.  It 
makes  no  difference  whether  he  was  a  lawyer  in  that  case  or  not,  all 
three  of  these  men  were  officers  of  the  court,  bound  under  their  duty 
and  by  every  rule  of  propriety  and  decency  and  professional  regard 
to  maintain  the  court,  to  assist  it,  not  to  thwart  it  in  the  carrying  on 
of  its  judicial  business. 

On  Saturday  afternoon  the  criminal  docket  was  concluded.  The 
lawyers  on  both  sides  of  that  case  had  expected  it  would  be  concluded 
that  day.  They  had  been  watching  it  every  day.  They  knew  that  it 
was  not  only  the  rule  but  that  it  was  the  announcement  of  the  Judge 
at  that  term  of  court  that  the  civil  docket  would  be  called  immediately 
upon  the  conclusion  of  the  criminal  docket.  It  was  their  duty  to  get 
ready  for  trial.  Yet  they  never  made  a  move.  They  never  asked  for 
a  subpoena.  They  never  took  a  single  step  to  assemble  their  witnesses 
and  have  them  on  hand  until  Saturday  evening  came.  Then,  when 
their  case  was  called  for  trial,  they  asked  for  a  postponement. 

The  Judge,  as  Mr.  Blount  aas  so  well  told  you,  in  a  fair  and  impar- 
tial manner,  said:  ''Why,  certainly,  I  have  no  objection  to  setting  this 
case  for  next  Thursday  if  the  lawyeraon  the  other  side  do  not  object. " 
But  they  did  object,  as  it  was  their  right  to  do,  and  what  was  Jud^e 
Swayne's  harsh  and  oppressive  actions  He  said,  ''Gentlemen.  I  will 
call  this  case  for  trial  on  Monday  morning.  It  will  then  be  tried  unless 
good  cause  is  shown  for  its  continuance  or  postponement."  If  the 
lawyers  had  had  any  good  cause  to  show  they  mignt  have  shown  it  on 
Monday  morning.     But  they  had  none. 

And,  Senators,  this  pretense  that  they  did  not  go  to  trial  on  Monday 
morning  because  they  did  not  have  time  to  get  their  witnesses  is  a 
sham  and  an  evasion — yea,  and  a  falsehood. 

Judge  Belden,  when  testifying  in  Florida,  said  that  they  did  not  go 
to  trial  because  they  did  not  have  time  to  get  their  witnesses.     He  said 
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they  had  forty  or  fifty  witnesses,  many  of  them  living  at  a  distance. 
He  admitted  on  'this  witness  stand  that  he  so  swore.  And  yet  when 
the  resurrected  case,  or  the  reincarnated  ease,  of  Florida  McGuire 
came  on  for  trial  the  next  spring — the  same  case,  the  same  issues,  the 
same  necessity  for  witnesses — they  subpoenaed  only  twelve  witnesses, 
every  one  of  them  living  within  half  a  mile  of  the  court-house;  and  on 
the  trial  they  only  swore  and  examined  sixteen,  ail  of  them  living  and 
being  within  half  a  mile  of  the  court-house. 

Judge  Belden  said  on  this  witness  stand,  in  answer  to  my  question, 
that  that  was  the  only  reason  they  did  not  go  to  trial  with  that  case  on 
tbe  following  Monday  morning.  That  statement  is  an  evasion  and  can 
not  be  true.  The  clerk  swore  he  could  have  gotten  out  subpoenas  for 
all  those  witnesses  they  thereafter  had  inside  of  fifteen  or  twenty 
minutes;  the  marshal  swore  that  he  could  have  served  them  all  in  an 
hour;  and  every  witness  they  had  or  knew  of  on  the  face. of  God's  wide 
world  the^  could  have  had  there  at  the  opening  of  the  court  on  Mon- 
day mommg  before  they  were  asked  to  swear  or  examine  a  single  one. 
It  is  a  mere  excuse  to  fortify  their  denial  that  they  conspired  against 
the  dignity  and  authority  of  that  court. 

What  happened  when  they  went  out  of  court  that  Saturday  night? 
Born  in  the  mind  of  some  one  was  the  idea  of  placing  the  Judge  in  an 
unjudicial  position  before  the  bar  and  the  community.  Do  not  tell  me 
that  those  men  went  from  that  court  room  and  assembled  in  the  back 
room  of  a  stoi*e — the  last  place  on  earth  to  transact  legal  business  and 
prepare  papers — do  not  tell  me,  any  of  you  who  are  lawvers,  that  they 
just  went  there  for  the  honest  purpose  of  hurrying  Charles  Swayne 
into  tbe  State  court  before  he  coula  get  out  of  town  and  escape  their 
service.  It  is  a  fabrication  that  does  not  stand  any  test.  It  is  a  falsity 
that  has  been  made  up  for  the  purpose  of  attempting  to  excuse  the 
unprofessional  actions  of  these  men.  In  the  back  room  of  the  store 
they  got  together. 

In  the  watches  of  the  night  they  got  out  a  praecipe.  They  sent  it 
by  special  messenger,  one  or  their  nonprofessional  fellow-conspirators, 
to  the  clerk  of  the  court  at  his  house  and  aroused  him,  and  there  com- 

¥elled  him  to  go  down  to  the  court-house  and  get  out  their  summons, 
hey  also  hunted  up  the  sheriff  at  that  late  hour  of  the  night  and  sent 
him  on  wings  of  fire  to  find  Charles  Swayne  and  make  him  a  defendant 
before  the  morning  light  could  shine.  Why  ?  Out  of  that  same  con- 
clave in  the  back  room  of  Pryor's  store  at  the  same  time  the  prsecipe 
for  summons  went  out  by  one  hand  the  newspaper  article  formulated 
and  concocted  there  went  out  to  the  printing  office  by  another  hand; 
another  fellow-conspirator  carried  it.  These  were  acts  done  at  the 
same  time.     They  must  have  related  to  the  one  purpose. 

What  possible  object  was  there  in  publishing  on  ounday  morning  in 
the  local  paper  the  fact  that  Charles  Swayne  had  been  sued  if  their 
only  desire  was  to  bring  him  into  court  on  the  trial  of  a  real  lawsuit 
ana  a  legal  issue?  Their  suit  against  him  was  a  fabrication.  As  law- 
vers they  knew  he  had  no  interest  in  that  land.  As  lawyers  they 
knew  it  was  a  violation  of  their  oaths  to  bring  him  or  any  other 
man  into  court  on  a  false  suit.  They  knew  it  tnen;  they  knew  it  a 
little  later;  they  know  it  still.  Thejr  were  officers  of  the  court  They 
were  under  a  different  obligation  from  mere  outsiders.  They  come 
under  the  provisions  of  the  contempt  statute  of  1881,  for  under  that 
law  the  officer  of  the  court  may  be  prosecuted  summarily  for  con- 
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tempt,  and  the  acts  of  these  men  were  not  only  near  to  the  court- 
house, but  they  were  a  series  of  confederated  acts,  all  making  one 
whole  and  complete  act,  part  of  which  act  was  performed  in  the  court- 
house in  the  presence  of  the  court. 

I  tell  you,  gentlemen,  that  at  some  lime  on  Sunday,  when  the 
knowledge  reached  these  three  men  that  contempt  proceedings  would 
be  taken  against  them  on  the  opening  of  the  court  on  Monday  morn- 
ing, they  conceived  for  the  first  time  the  purpose  of  dismissing  their 
suit  and  disclaiming  confederation  in  the  bringing  of  the  suit  against 
Judge  Swayne  and  in  the  publication  of  the  newspaper  article.  When 
they  knew  on  Sunday  that  they  must  answer  at  the  bar  of  the  court  for 
the  improprieties  and  offenses  they  had  committed,  one  of  them  went 
away.  The  other  two  must  stay  because  they  lived  there;  and  for  the 
first  time  they  conceived  the  idea  of  going  into  court  on  Monday  morn- 
ing and  dismissing  the  Florida  McGuire  case. 

Senators,  what  nappened  at  that  trial  for  contempt?  I  will  only  in 
a  word  describe  it.  Great  stress  has  been  laid  upon  the  alleged  fact 
that  it  was  a  hurried  trial;  that  but  little  time  was  consumed  in  it;  that 
there  was  undue  haste.  How  so?  The  defendants  had  served  upon 
them  a  mle  to  show  cause,  in  which  rule  was  fully  set  forth  in  writing 
the  charge  against  them.  They  had  time  to  prepare  an  answer.  They 
did  come  in  with  an  answer,  evasive  and  unverified  by  oath.  They 
made  no  objection  to  proceeding  to  trial.  They  made  no  objection  to 
the  calling  of  witnesses. 

They  did  not  offer  themselves  as  witnesses  that  thev  might  be  exam- 
ined upon  their  oaths  and  cross-examined  then  and  there  at  the  bar  of 
the  court  to  which  they  must  then  answer,  as  to  whether  or  not  they 
had  been  guilty  of  conduct  unprofessional  and  involving  the  dignity  of 
the  court.  They  had  a  chance  to  purge  themselves  then.  It  was  their 
day  in  court.  They  were  untrammeled  by  conditions  or  restrictions; 
their  plea  was  in,  witnesses  were  sworn.  They  mi^ht  have  had  the 
time  tnat  was  necessary  to  call  all  the  the  testimony  in  the  world;  but 
they  sat  back  there  unaer  their  evasive,  unsworn  answer,  and  judgment 
fell  upon  them. 

You  say  that  the  Jud^e  made  a  mistake  because  he  said  ^'punish- 
ment by  fine  and  imprisonment."  That  has  not  been  an  uncommon 
mistake  in  the  courts  of  the  United  States  in  sentencing  prisoners. 
Our  criminal  statutes  are  so  varied,  so  many  of  them  read  ''fine  and 
imprisonment"  and  so  many  "tine  or  imprisonment,"  that  it  has  been 
a  somewhat  common  occurrence  that  a  person  convicted  has  been  sen- 
tenced for  both  until  the  error  has  been  called  to  the  attention  of  the 
court  by  counsel.  You  say  the  Judge  ought  to  have  known  the  law. 
So  ought  these  defendants  in  the  contempt  proceedings;  and  when  the 
Judge  sentenced  them  to  both  fine  and  imprisonment  it  was  their  duty 
as  lawyers  not  to  keep  silent  but  to  speak,  to  point  out  the  error,  and 
ask  to  have  it  corrected,  as  it  would  have  been  done. 

Was  Judge  Swayne  harsh  and  angry  in  imposing  that  sentence  ?  Did 
you  listen  to  that  man  Blount  when,  with  tne  correctness  of  a  trained 
legal  mind,  the  assistance  of  a  remarkable  memory,  and  with  the  care- 
ful attention  to  the  truth  that  shows  him  to  be  both  conscientious  and 
just,  he  related  that  sentence  as  it  was  enunciated  from  the  bench,  a 
sentence  dignified  and  proper,  one  that  could  scarcel,y  be  duplicated  W 
any  judge  on  the  spur  of  the  moment  from  any  bench  in  the  land.  It 
was  a  judgment  given  more  in  sorrow  than  in  anger,  in  the  perform- 
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ance  of  a  liigh  duty,  to  maintain  the  authority  and  dignity  and  respect 
of  the  courte  of  the  United  States. 

Talk  about  the  judgment  being  exoesnive  for  such  an  offense  as  that 
which  was  committed  by  these  oflScers  of  the  court  1  Where  is  there 
a  judge  in  all  this  land,  defied  as  Judge  Swayne  was,  who  would  have 
let  them  off  with  so  light  a  sentence?  They  were  not  adequately  pun- 
ished either  in  consideration  of  their  offense  or  in  consideration  of  the 
example  that  ought  to  be  set  to  the  bar  of  the  United  States. 

Gentlemen,  these  things  that  I  have  shown  to  you  1  have  not 
guessed  at  from  this  testimony.  They  are  all  as  evident  when  you 
read  the  circumstances  of  that  transaction  as  is  the  morning  sun  where 
no  cloud  obscures  its  face.  The  respondent,  Paquet,  like  an  honor- 
able man,  came  into  court  and  purged  himself  of  contempt.  He  con- 
fessed that  he  had  done  wrong,  that  he  had  not  lived  up  to  his  duty  as 
an  attorney  and  an  officer  of  the  court,  that  he  had  belittled  the  dignity 
of  the  bench  and  obstructed  the  administration  of  justice.  Then  this 
just  judge,  this  patient,  long-suffering  man  said:  "You  are 'forgiven, 
and  you  may  go  without  punishment." 

Senators,  that  case  was  taken  to  the  circuit  court  of  appeals,  where 
Judge  Pardee  and  his  associates  heard  it  on  habeas  corpus.  The  opinion 
there  rendered  is  in  this  record.  It  shows  that  Judge  Pardee  not  only 
maintained  that  Judge  Swayne  had  jurisdiction  of  the  subject-matter 
and  of  the  persons,  but  that  he  also  had  before  him  a  clear  case  of  will- 
ful, deliberate  contempt  by  officers  of  that  court  of  its  authority. 

What  shall  1  say  of  the  O'Neal  case,  out  of  which  sprung  for  the 
most  part  all  of  the  work  which  was  done  which  resulted  in  the  secure- 
ment  of  the  resolution  passed  by  the  Florida  legislature?  Here  was  a 
man,  the  receiver  of  a  bankrupt  estate,  an  officer  of  the  court,  per- 
forming his  duty,  and  only  his  auty,  under  the  law,  acting  by  advice 
of  counsel  in  the  bringing  of  a  suit  against  the  bank  of  which  he  him- 
self was  a  director  ana  a  stockholder,  set  upon,  assaulted,  stabbed,  cut, 
left  almost  dead,  by  the  president  of  .that  oank,  who  had  come  to  his 
office  for  the  purpose  of  reproaching  him  and  taking  him  to  task  for 
bringing  that  suit  against  the  bank.  Did  he  also  get  too  much  punish- 
ment when  he  had  sixtv  days  ?  Except  for  the  Providence  whicn  saved 
his  victim's  life  and  left  him  only  scarred  and  maimed,  he  would  have 
expiated  that  offense  upon  the  gallows. 

But  it  is  said  that  the  judge  exceeded  his  authority  because  that  was 
not  a  contempt  under  the  statute  of  1831.  It  was  an  assault  upon  the 
officer  of  the  court  at  the  office  of  the  receiver.  That  bankruptcy 
court  under  the  law  is  a  court  always  in  session  for  bankruptcy  pro- 
ceedings, for  the  filing  of  papers,  the  making  of  orders,  and  the  con- 
sideration of  accounts.  It  is  a  part  of  the  machinery  of  that  United 
States  court.  It  is  a  part  of  the  court  itself — an  integral  part  of  the 
court,  which  is  always  in  session. 

Do  you  care  to  have  anybody  review  the  conflicting  testimony  in 
that  O'Neal  case,  to  say  as  to  wnether  or  not  the  preponderance  of 
proof  is  that  O'Neal  commenced  that  assault  because  of  his  desire  to 
reproach  and  punish  the  receiver  for  bringing  suit,  or  whether  that 
was  a  quarrel  brought  on  without  reference  to  that  purpose?  Do  you 
care  to  have  me  examine  that  testimony  for  the  purpose  of  determin- 
ing as  to  which  of  the  two  combatants  was  to  blame  or  was  the  first 
o&nder? 
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I  do  not  thiDk  you  do,  for,  Senatx)r8,  I  appeal  to  you  that  both  in 
the  Davis  and  Belden  case  and  in  the  O'Neal  case  it  was  a  trial  had 
before  the  judge  in  open  court,  a  trial  conducted  on  both  sides  by 
able  attorneys,  where  there  was  no  limitation  on  the  right  to  produce 
witnesses,  no  limitation  on  the  right  and  privilege  of  argument;  and 
these  two  cases,  in  which  Judge  Swayne  had  jurisdiction  both  of  the 
subject-matter  and  the  person,  were  decided  by  him  judicially,  and  are 
not  a  subject  of  impeachment  unless  you  can  shoW  that  in  those  things 
he  acted  of  a  malicious  and  malignant  heart. 

Unless  }^ou  show  his  dishonesty  or  malice  in  his  judicial  action  he  is 
protected  by  that  shield  which  the  wisdom  of  our  judicial  system  throws 
around  the  bench,  for  if  a  man  may  be  questioned  for  his  decision  from 
the  bench,  even  if  he  be  wrong,  if  for  a  decision  wrongfully  given 
from  the  bench  he  may  be  punished,  imprisoned,  or  removed,  our 
judiciarv  has  no  protection. 

Mr.  President,  in  these  times  when  the  gravest  questions  of  statu- 
tory construction,  when  the  gi-avest  questions  of  constitutional  con- 
struction, when  the  gravest  questions  of  law  affecting  mighty  interests 
are  only  decided  at  last  in  the  supreme  tribunal  of  the  land  by  votes 
of  five  of  the  judges  against  four  who  dissent,  what  man  is  great  enough 
at  all  times  to  know,  understand,  construe,  and  apply  the  law  as  it 
really  should  be  done?  This  man  claims  no  greater  ability  than  his 
associate  judges  throughout  the  country,  whose  decisions  in  all  kinds 
of  cases  are  reversed  and  remanded  day  after  day  and  time  after  time. 

Mr.  Presidentj  in  support  of  my  contention  m  the  O'Neal  case  I 

S resent  the  opinion  of  District  Judge  Jones,  rendered  in  the  northern 
istrict  of  Alabama,  a  judge  whose  great  legal  ability  and  attainments 
are  known  to  every  Senator  in  this  bodj  from  that  whole  section  of 
country.  This  also  was  a  case  brought  before  him  where  one  of  the 
officers  of  his  court  had  been  assaulted  because  of  his  official  actions. 
I  will  only  read  the  syllabus,  and  ask  to  have  printed  as  a  part  of  my 
remarks  the  entire  opinion,  because  it  is  the  clearest,  the  most  exhaust- 
ive, the  most  convincing  exposition  of  the  law  upon  this  subject  that  I 
have  ever  seen  or  read.     The  following  is  the  syllabus: 

[Ex  parte  McLeod.    District  court,  N.  D.  Alabama,  S.  D.,  February  13,  1903.] 

1.    CJONTKMPT — AaSAULT  ON  OFFICER  OF  COUBT. 

As  courts  can  exercise  judicial  functions  only  through  their  judicial  officers,  an 
assault  upon  a  judicial  officer  because  he  has  discnai^ed  a  judicial  duty  is  necessarily 
an  attack  upon  the  court  for  what  it  has  done  in  the  administration  of  justice. 

2.  Same. 

It  is  vital  to  the  welfare  of  society  that  courts  which  pass  upon  the  life,  liberty,  and 
property  of  the  citizens  be  free  to  exercise  their  reason  and  conscience  unawed  by 
fear  or  violence;  and  the  highest  considerations  of  the  public  good  demand  that  the 
courts  protect  their  officers  against  revenges  induced  in  consequence  of  the  perform- 
ance of  their  duties,  as  well  as  violence  while  engaged  in  the  actual  discnarge  of 
duty. 

3.  Same. 

It  is  a  hieh  contempt  of  court  to  seek  to  punish  a  judicial  officer  for  his  official  acts 
elsewhere  than  before  a  constituted  tribunal  of  impeachment,  and  the  offense  cul- 
minates in  its  malignity  toward  the  court  when  its  officer  is  assaulted  for  judicial  acts 
by  one  who  has  b^n  arraigned  before  him. 

4.  Same — What  Constitutes. 

An  assault  upon  a  United  States  commissioner  because  of  past  discharge  of  duty  is 
a  contempt  of  the  authoritv  of  the  court,  whose  officer  the  commissioner  is,  in  the 
administration  of  criminal  laws,  although  no  proceeding  aeainst  the  offender  was 
then  pending,  and  the  commissioner  was  not  at  the  time  in  the  performance  of  any 
duty. 
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6.  Same — Power  to  Punish. 

Legislation  on  this  subject  reviewed.  Section  726  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.,  1901,  p.  583)  held  to  take  away  the  common-law 
power  of  Federal  courts  to  puniah  criticism  of  judicial  acts,  or  publications  which 
amount  to  no  more  than  libels  upon  their  officers,  but  not  to  deprive  those  courts  of 
the  power  to  punish  summarilv,  as  for  a  contempt,  an  assault  ux>on  a  court  officer 
while  yet  in  office,  induced  by  his  performance  o!  duty  in  a  past  case. 

6.  Same. 

Courts  will  punish  contempts  of  their  authority  only  when  the  ends  of  justice  will 
be  best  subserved  thereby. 

(Syllabus  by  the  court.) 

I  ask  to  have  the  entire  opinion  inserted  as  part  of  my  remarks. 
The  opinion  referred  to  is  as  follows: 

ON   RULE  TO  SHOW   CAUSE  AGAINST  PUNISHMENT  FOR  CONTSBIPT. 

A.  N.  McLeod  was  indicted  on  the  15th  of  March,  1902,  under  section  6399  of  the 
Revised  Statutes  (U.  S.  Comp.  St.,  1901,  p.  3656).  The  indictment  charged,  in  sub- 
stance, that  McLeod,  after  examination,  upon  a  charge  of  violating  section  5440  of 
the  Revised  Statutes  (U.  S.  Comp.  St.,  1901,  p.  3676),  before  Commissioner  Ran- 
dolph, was  on  the  20th  day  of  June,  1900,  held  to  answer  before  the  next  circuit 
and  district  courts  of  the  United  States  for  this  division  and  district,  and  that  on  the 
30th  day  of  October,  1900,  McLeod,  "well  knowing  that  Randolph  was  such  com- 
missioner," etc.,  '*went  upon  the  highway  and  unlawfully  did  threaten  and  assault 
the  said  G.  B.  Randolph,  the  said  officer  as  aforesaid,  for  the  reason  that  the  said 
Randolph,  as  such  officer,  had  required  the  said  McLeod  to  execute  bond  for  his 
appearance,"  etc.  The  next  sitting  of  the  grand  jury  after  the  assault  was  on  the 
first  Monday  in  March,  1901.  It  adjourned  without  taking  action.  This  indictment 
was  found  a  year  afterwards  and  more  than  sixteen  months  after  the  assault 

The  case  came  on  for  trial  at  the  September  term.  1902,  when  the  defendant  inter- 
posed demurrers  on  the  ground  that  the  offense  charged  was  not  indictable  under 
the  laws  of  the  United  States.  During  the  argument  the  district  attorney  stated  that 
if  the  demurrers  were  sustained  he  would  ask  a  rule  requiring  the  defendant  to  show 
cause  why  he  should  not  be  punished  for  contempt,  and  the  court  replied  that  it 
would  determine  in  that  event  whether  the  offense  chai^ged  constituted  a  contempt. 
The  demurrers  having  been  sustained  (United  States  r.  McLeod,  C.  C,  119  Fed., 
416),  the  court  announced  its  conclusion  as  to  the  contempt  feature  at  a  subsequent 
day  of  the  term. 

Thomas  R.  Roulhac,  United  States  district  attorney  for  United  States. 

Knox,  Blackman  &  Acker  opposed. 

JoNBB,  District  Judge  (after  stating  the  facts  as  above).  The  evil  example  of  the 
offender  and  the  improper  inferences  the  lawless  may  draw  from  the  inability  to 
punish  him  by  indictment  make  it  a  duty  to  inquire  whether  the  assault  upon  the 
commissioner  because  of  past  discharge  of  dutv  constitutes  a  contempt  of  the 
authority  of  the  court,  which  should  be  punished,  to  prevent  a  repetition  of  such 
offenses  in  the  future.  A  right  understanding  of  the  things  which  lie  at  the  root  of 
this  matter  is  so  vital  to  the  good  of  society  that  full  discussion  can  not  be  out  of 
place. 

Civilized  society  abhors  the  arbitrament  of  private  or  interested  force.  It  sets  up 
its  own  tribunals  to  determine  whether  there  is  any  reason  for  exerting  the  forces  of 
society  in  the  settlement  of  disputes,  and  if  so,  in  whose  favor  and  to  what  extent 
The  reason  and  conscience  of  officers  called  **  judges"  wield  and  direct  the  awful 
power  of  administering  justice,  which  in  so  many  ways  controls  the  destinies  of  men. 
Violence  to  punish  the  free  exercise  of  the  reason  and  conscience  of  such  tribunals  is 
a  blow  at  all  order  and  strikes  at  the  very  existence  of  justice.  Separated  from  its 
officers  the  court  **  is  invisible,  intangible,  and  exists  only  in  contemplation  of  law." 
It  **  lives  and  moves  and  has  its  being    only  in  the  acts  and  personality  of  living  men. 

The  ideal  thing  called  the  '*  court"  is  beyond  the  reach  of  force  or  fear  or  fraud. 
Bearing  in  mind  what  the  court  is  and  how  it  is  constituted,  it  is  unreasonable  in  the 
extreme,  in  seeking  the  principle  for  ascertaining  and  preventing  obstructions  to 
the  justice,  the  tribunal  administers,  to  insist  that  this  legal  abstraction,  which  can 
neither  breathe  nor  stir  save  in  the  bodies  of  living  men,  can  be  dissevered,  for  any 
practical  purpose,  in  a  matter  of  this  kind  from  the  only  personality  in  which  it  can 
exist  as  a  livm§  force. 

What  reasoning  being  can  deny  that  assaults  upon  court  officers,  because  they  dis- 
charge or  have  dischaiyed  their  duty,  are  subversive  of  the  independence  of  court 
and  destructive  of  authority  and  usefulness?    Why  are  officers  protected,  if  not  to 
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safeguard  the  administration  of  justice?  There  is  generally  no  reason  for  protecting 
an  officer  as  to  the  discharge  of  duty  which  does  not  apply  with  equal  force  as  weU 
after  it  is  done  as  while  it  is  being  performed.  What  a  man  fears  may  happen  to 
him  in  the  future  because  of  doing  his  duty,  if  contemplated  at  the  time  the  duty  is 
being  considered,  may,  and  generally  does,  influence  the  discharge  of  that  duty. 
The  desire  for  vengeance  frequently  arises  only  after  the  duty  is  performed,  because 
of  its  performance,  creating  greater  need  for  protection  to  the  officer  than  while  he  is 
executing  the  duty. 

In  divine  and  human  laws  the  effective  means  relied  on  to  restrain  the  acts  of  men 
is  to  hold  up  before  their  eyes  the  consequences  which  may  result  from  their  acts. 
Will  the  orainary  officer  discharge  his  duty  fearlessly  and  unawed  against  the  power- 
ful, the  vicious,  and  the  desperate,  when  he  knows  that  the  moment  the  duty  is 
done  the  power  he  serves  will  withdraw  its  protection  and  leave  him  naked  to  the 
vengeance  his  act  arouses?  Will  the  lawbreaker  dread  to  give  loose  rein  to  his  pas- 
sion when  he  feels  that  the  court  can  not  or  will  not  punish  assaults  upon  its  officers 
because  of  past  discharge  of  duty? 

So  firmly  is  recognition  of  the  truth  embedded  in  our  jurisprudence  that  officers 
should  be  protect^  from  improper  consequences  of  discharge  of  duty  that  it  has 
always  shielded  judicial  officers,  on  the  highest  considerations  of  the  public  good, 
from  being  called  in  question  in  civil  actions  for  thin^  done  in  a  judicial  capacity, 
even  when  corruptly  performed.  (Hamilton  ?'.  Williams,  26  Ala.,  529;  Busteed  v. 
Parsons,  54  Ala.,  403,  25  Am.  Rep.,  688.)  The  reason  is  nowhere  as  well  stated  as 
by  Chief  Justice  Kent  in  the  memorable  case  of  Yates  v.  Lansing  (5  Johns,  282), 
where  he  says: 

''  Whenever  we  subject  the  established  courts  of  the  land  to  the  degradation  of 

frivate  prosecution  we  subdue  their  independence  and  destroy  their  authority, 
nstead  of  being  venerable  before  the  public  they  become  contemptible,  and  we 
thereby  embolden  the  licentious  to  trample  upon  everything  sacred  in  society  and  to 
overturn  those  institutions  which  have  heretofore  been  deemed  the  best  guardians  of 
dvil  liberty." 

Greater  still  must  be  the  sweep  of  the  evil  if  judicial  officers  can,  with  impunity, 
be  subjected  without  resort  to  any  court  to  responsibility  for  judicial  acts  and  pun- 
ished therefor  by  private  vengeance,  administered  by  persons  who  in  the  past  have 
come  in  harsh  contact  with  their  power.  Who  would  have  any  respect  for  the 
authority  of  a  court  whose  judge  the  moment  he  left  the  court-house  could  be  sub- 
jected, with  impunity,  to  insult  and  assault  because  of  acts  done  in  his  judicial 
capacit]^  while  on  the  bench? 

Is  it  in  the  power  of  any  person,  b^r  insulting  or  assaulting  the  judge  because  of 
official  acts,  if  only  the  assailant  restrains  his  passion  until  the  judge  leaves  the  court 
building,  to  compel  the  judge  to  forfeit  either  his  own  self-respect  and  the  regard  of 
the  people  by  tame  submission  to  the  indi^ty,  or  else  set  in  his  own  person  the 
evil  example  of  punishing  the  insult  b^^  taking  the  law  into  his  own  hands?  If  he 
forbear  for  the  time  and  resort  to  the  criminal  law  the  remedy  is  hardly  better  than 
the  wrong,  since  then  he  must  become  a  private  prosecutor  in  some  other  court  and 
depend  on  it  to  vindicate  the  independence  of  his  own  court. 

Unless  the  court  whose  officer  he  is  can  and  will  punish  such  conduct  and  acts 
toward  the  person  of  the  judge,  when  past  discharge  of  duty  is  the  motive  for  the 
indignity,  the  Judge  must  submit  to  some  of  these  alternatives;  and  anv  of  them 
degrade  his  office  and  bring  administration  of  justice  into  scandal.  No  high-minded, 
manlv  man  would  hold  judicial  office  under  such  conditions.  Justice  would  depend 
not  alone  on  the  learning  and  integrity  of  the  judge.  His  ability  and  will  to  fight 
unto  death,  even  in  a  street  brawl,  would  be  equally,  if  not  more,  important.  Are 
not  these  thin^  of  grave  concern  to  the  court,  which  can  exercise  its  functions  of 
administering  justice  only  through  the  judge  who  is  thus  badgered,  assaulted,  and 
intimidated  because  of  judicial  acts? 

When  the  duty  and  power  of  the  court  to  deal  with  such  evils  are  considered  in 
the  light  of  principle  and  reason,  the  real  question  is  not  where  the  indignity  occurred, 
but  whether  it  related  to  the  discharge  of  duty  and  has  the  evil  consequences  in 
the  administration  of  justice  to  which  we  have  adverted.  If  these  results  follow  it 
is  not  at  all  material,  so  long  as  the  judge  is  assailed  for  official  acts,  where  the  judge  is 
at  the  time  of  the  assault,  nor  whether  he  is  then  engaged  in  the  discharge  of  any 
duty,  nor  whether  the  court  is  then  sitting,  nor  whether  the  assault  was  with  refer- 
ence to  a  past,  instead  of  a  pending  case.  These  things  are  not  of  the  essence  of  the 
offense  and  evil.  Viewing  the  offense  on  principle,  the  sitting  of  the  court  is  material 
only  in  determining  when  its  power  can  oe  put  in  motion  against  the  offender. 

The  evil  is  that  the  judge  has  been  held  to  accountability  for  his  judicial  acts  and 
punished,  contrary  to  the  law,  because  he  has  perfonned  them.  That  acts  like  this, 
which  degrade  the  judicial  office,  unfit  judicial  officers  for  calm  deliberation,  awe 
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them  in  the  exercise  of  their  functions,  and  undermine  their  independence,  most 
recoil  fearfully  on  the  orderly  and  decent  administration  of  justice,  can  not  be  denied. 
It  is  therefore  a  high  contempt  of  court  for  anyone  to  seek  to  punish  the  judge  for 
his  judicial  acts  elsewhere  than  before  a  constituted  tribunal  of  impeachment  The 
offense  culminates  in  its  malignity  toward  the  court  when  the  judge  is  actually  pun- 
ished for  judicial  acts  by  personal  violence  at  the  hands  of  one  who  has  been  arraigned 
before  him. 

After  diligent  search  no  reported  case  has  been  found  in  this  country  which  covers 
the  precise  question  here  involved.  There  is  a  very  learned  and  thorough  discussion, 
to  which  little  can  be  added,  of  the  general  principles  which  govern  cases  of  this 
sort  by  the  general  court  of  Virginia  in  Common  wealth  r.  Dandridge,  2  Va.  Cas.,  408. 
That  case  and  this  differ,  however,  in  some  important  features.  There,  the  judge 
was  insulted  about  a  suit  against  Dandridge's  surety,  which  was  still  pending  before 
the  court.  The  hour  had  arrived  for  its  sitting,  and  the  judge  was  on  his  wa^  to 
the  court  room,  and  near  there,  to  take  his  place  on  the  bench,  when  Dandndge 
denounced  him  for  past  conduct  in  the  case  at  a  former  term. 

Here  no  proceeding  whatever  in  which  McLeod  was  interested  was  pending,  either 
before  the  commissioner  or  the  circuit  or  district  court,  at  the  time  McLeod  assaulted 
the  commissioner.  The  latter  was  not  then  in  the  discharge  of  any  duty,  as  was  the 
judge  in  the  Vireinia  court  (In  re  Neagle,  135  U.  S.,  1;  10  Sup.  Ct,  658;  34  L.  Ed., 
55. )  In  Dandridge' s  case  there  was  insult  only  by  words  and  manner.  Here  there 
was  an  attempt  to  do  personal  violence.  Judge  Dacle,  who  delivered  the  main  opinion 
in  Dandridge  8  case,  said: 

"The  reason  why  such  indi^ities  put  upon  the  persons  of  judges  when  off  the 
bench  were  punished  summarily  as  contempts  was,  to  use  the  language  of  Blackstone, 
'  because  they  demonstrate  that  gross  want  of  regard  and  respect  which,  when  courts 
of  justice  are  once  deprived  of  their  authority,  so  necessary  to  the  good  of  the  King- 
dom, is  entirely  lost  among  the  people.'  " 

Immediately  following.  Judge  Dade  further  said: 

''Nor,  in  this  particular  and  for  this  end,  is  it  of  the  least  importance  whether  the 
contumely  is  used  in  open  court,  at  the  moment  the  occasion  occurs,  or  at  the  moment 
afterwards,  when  the  crier  has  proclaimed  adjournment,  as  the  judge  descends  the 
steps  of  the  bench  or  those  at  the  court-house  door.  The  only  real  question  in  either 
case  is  w^hether  it  is  his  official  conduct  for  which  he  is  challenged  and  insulted." 

He  then  adds: 

"It  was,  however,  very  necessary  for  the  defendant  to  draw  this  distinction,  for 
which  his  counsel  contended,  if  possible,  because  it  was  foreseen  that  there  was  no 
reason  for  protecting  from  insult  the  person  of  the  jud^  in  court  on  account  of  his 
official  conduct  which  did  not  equally  apply  to  protection  out  of  court  on  the  same 
account  It  would  have  been  shifting  the  ground  to  maintain  that  the  insult  in 
court  was  punishable  because  it  interrupted  the  business  of  the  court,  because,  beside 
its  being  sometimes  of  such  a  sort  as  not  to  produce  this  effect  It  is  referable  in 
that  respect  to  another  head  of  attachment,  viz,  that  for  obstructing  the  power  of 
the  court." 

Judges  White  and  Parker  rendered  concurring  opinions  to  the  same  effect.  Judge 
Parker  said: 

"If  any  of  the  officers  of  justice  are  so  threatened  and  insulted  for  their  conduct 
as  to  make  it  apparent  that  such  attacks,  if  permitted,  would  have  influence  on  the 
general  administration  of  the  law,  the  offender  is  obnoxious  to  punishment  on  every 
principle  of  justice  and  expediency." 

The  conclusion  that  Dandridge  was  guilty  of  a  contempt  was  unanimous,  the  ten 
judges  concurring  in  the  judgment.  Commonwealth  v,  Dandridge^  6up^^  is  cited 
approvingly  on  the  general  doctrine  of  contempts,  though  not  as  to  this  precise  point, 
by  the  Supreme  CJourt  of  the  United  States  in  Ex  parte  Terry.  (128  U.  S.,  304;  9 
Sup.  Ct,  77;  32  L.  Ed.,  405.) 

It  is  said  that  punishment,  as  for  a  contempt  of  an  assault  upon  the  officer  because 
of  past  discharge  of  duty  is  inconsistent  with  tne  spirit  of  our  institutions;  that  such 
an  assault  is  nothing  more  than  an  assault  upon  a  private  person,  and  can  only  be 
dealt  with  as  such;  that  punishment  under  tne  contempt  x)Ower  of  the  court  of  such 
an  offense  invests  the  person  of  the  judge  with  privileges  at  war  with  the  spirit  of 
equality  between  citizens  which  our  form  of  government  maintains;  and  that  it  is, 
therefore,  without  the  power  of  the  courts  in  this  country  to  treat  any  assault  upon 
the  officer,  no  matter  what  the  motive,  when  he  is  not  actually  engaged  in  the  dis- 
charge of  any  duty,  as  a  contempt  of  court. 

The  necessities  of  government  re(][uire,  in  many  instances,  that  a  difference  be 
made  between  public  servants  and  private  citizens.  For  instance,  it  la  for  the  public 
good  that  a  Representative  shall  not  be  questioned  elsewhere  than  in  the  House  for 
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which  he  is  a  member  for  words  spoken  in  debate.  Such  a  privile^  is  the  preroga- 
tive of  the  whole  people;  but  it  can  only  be  marie  effective  by  giving  protection  to 
the  individual  who  represents  them,  when  it  would  not  be  accorded  under  like  cir- 
cumstances if  he  were  acting  in  a  mere  private  capacity.  So  it  is  of  many  statutory 
and  constitutional  privil^es  which  are  created  for  the  public  good  and  not  for  the 
sake  of  the  individuals  who  hold  official  positions.  An  assault  upon  a  judicial  offi- 
cer which  ^rows  out  of  official  conduct  necessarily  differs  from  an  assault  upon  a 
private  individual  about  a  private  matter. 

The  consequences  to  society  are  not  the  same.  One  affects  the  administration  of 
justice;  the  other  does  not.  The  motive  of  the  assault  under  every  system  of  laws 
determines  the  gravity  of  the  offense.  An  assault  upon  one  who  is  a  judg^  about  a 
matter  disconnected  from  his  official  duties  is  not  of  concern  to  the  court,  for  it  does  not 
affect  the  administration  of  justice  and  does  not  differ  in  any  wise  or  in  any  degree, 
in  its  legal  aspects  at  least,  from  an  assault  upon  any  other  individual.  It  woula  be 
a  bald  usurpation  of  authority  for  the  court  to  attempt  to  pervert  the  contempt  power 
to  punishing  an  act  which  in  no  way  concerns  the  admimstration  of  justice. 

The  case  here  grows  out  of  an  assault  upon  a  judicial  officer  because  of  past  dis- 
char^  of  duty — a  thin^  which  gravely  affects  the  administration  of  justice.  Justi- 
fication of  punishment  msuch  a  case,  as  for  a  contempt,  is  found  in  the  consideration 
that  an  assault  upon  a  judicial  officer  for  such  a  reason  attacks  the  ^reat  prerogative 
of  the  people  to  have  and  enforce  the  fearless  administration  of  justice. 

It  is  vital  to  the  enioyment  of  civic  rights  and  free  institutions  that  tribunals 
which  pass  upon  the  life,  liberty,  and  property  of  the  citizen,  and  his  relations  to 
government,  and  itft  power  over  him,  shall  be  and  remain  uncorrupted  and  independ- 
ent. Hence  the  power  to  puQish  summarily  contempts  of  their  authority,  to  use 
the  langua^  of  Blackstone,  '48  an  inseparable  attendant  of  every  superior  court.'' 
From  time  immemorial,  in  the  mother  country,  the  courts  have  exerted  the  power 
not  only  to  compel  obedience  to  their  commands  and  to  preserve  order  and  decorum 
in  their  presence,  but  also  to  crush  unlawful  influences  of  any  kind  which. tended  to 
undermine  their  authority,  or  to  corrupt  or  awe  their  officers  in  the  dischai^  of 
duty,  or  assailed  in  any  way  those  under  the  immediate  protection  of  the  court 

Tnis  power  was  exerted  to  put  down  evils  which  tended  to  scandalize  the  general 
administration  of  justice,  as  well  as  acts  which  affected  particular  cases  before  the 
court.  Courts  allowed  no  violent  intermeddling  with  persons  concerned  in  the 
administration  of  justice  whether  the  force  was  brought  to  bear  upon  them  while  in 
office  and  discharging  their  duties  or  when  out  of  office  because  they  had  discharged 
their  duties.  **  Instances,"  to  use  the  language  of  a  learned  judge,  **were  frequent 
where  men  have  been  fined  and  imprisoned  for  menacing  and  assaulting  their  adver- 
saries for  suing  them,  the  counsel  or  attorney  for  bringing  suit,  the  witness  for  his 
testimony,  the  juror  for  his  verdict,  and  even  the  jailor  for  keeping  him  in  custody." 

Courts  uniformly  re^rded  these  things  quite  as  vicious  as  assaults  upon  officials 
whileactually  engaged  in  the  discharge  of  duty.  They  punished  such  '^nisbehavior" 
in  order  to  curb  an  evil  which,  if  let  alone,  weakened  or  threatened  fidelity  to  trust 
of  every  person  who  then  assisted  or  might  thereafter  assist  in  the  administration  of 
justice.  This  was  the  settled  rule  in  the  courts  of  the  mother  country.  When  the 
colonists  came  to  our  shores  they  brought  with  them  the  heritage  of  the  Magna 
Charta,  the  writ  of  habeas  corpus,  and  the  ri^ht  of  trial  by  jury.  They  also  brought 
wnth  them  the  principle  of  administering  justice  by  courts  armed  with  ample  power 
pummarily  to  suppress  all  manner  of  evils  which  threatened  their  independence  or 
assailed  the  freedom  and  impartiality  of  their  officers  in  the  administration  of  justice. 

These  attributes  at  the  common  law  followed  the  courts  set  up  here,  and  inhered  in 
their  very  constitution.  At  the  common  law  it  was  a  contempt  to  publish  criticisms 
of  the  acts  of  the  court,  and  still  more  so  to  assail  their  officers  ny  physical  force 
because  of  the  past  performance  of  official  duties.  When,  upon  the  separation  from 
the  mother  country,  the  colonists  set  up  freer  institutions,  l^ed  on  the  inalienable 
right  of  the  people  to  govern  themselves,  and  the  conviction  that  the  people  could 
he  safely  trusted  with  all  their  own  powers;  when  it  was  declared  that  treason 
against  the  United  States  shall  consist  only  in  levying  w^ar  against  them  or  in  adher- 
ing to  their  enemies  and  in  giving  them  aid  and  comfort;  and  when  Congress  was 
prohibited  from  making  any  law  abridging  the  freedom  of  speech  or  the  ril)erty  of 
the  press  or  the  right  of  the  people  to  peaceably  assemble  and  petition  for  redraws  of 
grievances,  it  folio we/l  inevitably,  though  not  readily  acknowledged  at  first,  that 
government  could  not  suppress  or  regulate  these  rights  to  the  extent  practised  in  less 
enlightened  ages  in  the  mother  country  and  in  the  early  periods  of  the  Government 
here,  and  that  all  powers  of  government,  whether  exerted  by  the  legislative,  judicial, 
or  executive  department,  to  suppress  criticism  or  even  libels  upon  the  Government 
were  hostile  to  the  spirit  of  our  free  institutions. 
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Profound  distrust  of  the  ability  of  the  people  to  govern  themselveB  alone  made  it 
possible  to  enact  the  alien  and  sedition  laws,  which  expired  by  their  own  limitations 
and  were  ever  afterwards  condemned  by  the  aggressive  power  of  a  dominant  pablic 
opinion,  which  proclaimed  as  a  maxim  of  government  tnat  greater  danger  to  liberty 
and  free  institutions  lurked  in  any  power  to  curb  the  right  oi  free  speech  and  liberty 
of  the  press  than  from  any  abuses  which  might  result  from  leaving  them  untram- 
meled.  This  public  opinion,  which  has  been  acquiesced  in  by  all  departments  of  the 
Government  and  gone  unchallenged  for  a  century  past,  has  pronounced  a  construc- 
tion of  the  Constitution  in  this  respect  which  has  silently  incorporateil  itself  into  that 
instrument. 

The  purpose  of  the  constitutional  command  as  to  '^ a  speedy  and  public  trial  by  an 
impartial  jury''  would  fail  of  fruition  unless  what  is  done  in  the  courts  is  made  known 
to  the  people,  and,  when  improperly  done,  is  held  up  for  their  condemnation.  The 
right  ot  a  court  to  punish,  as  for  contempts,  criticisms  of  his  acts,  or  even  libels  upon 
its  officers,  not  going  to  the  extent,  by  improper  publications,  of  influencing  a  pend- 
ing trial  and  usurping  direction  and  control  of  the  issue,  would  not  only  be  (Smgeroaa 
to  the  rightf)  of  the  people,  but  its  exercise  would  drag  down  the  dignity  and  moral 
influence  of  these  tnbunals.  Such  criticism  is  the  right  of  the  citizen,  and  essential 
not  only  to  the  proper  administration  of  justice  but  to  the  public  tranquility  and 
contentment.  Withdrawing  power  from  courts  to  summarily  interfere  with  such 
exercise  of  the  right  of  the  press  and  freedom  of  speech  deprives  them  of  no  useful 
power. 

Liberty  of  the  press  and  freedom  of  speech  are  not  more  favored  than  the  right  of 
the  citizen  to  an  impartial  trial  in  the  courts  of  the  land.  These  are  correlative 
rights,  and  the  freedom  of  the  press  can  not  be  perverted  to  frustrate  the  right  to  a 
fair  and  impartial  trial.  According  to  the  prevailing  and  better  opinion  in  the  Btate 
courts,  exercise  of  the  liberty  of  the  press,  when  it  goes  to  the  unlawful  extent  of 
injecting  its  influence  into  the  trial  of  a  particular  case,  so  as  to  affect  the  issue,  may 
still  be  punished  as  a  contempt,  notwithstanding  provisions  found  in  several  State 
constitutions  which  are  equivalent,  in  this  respect,  of  the  commands  of  the  Constito- 
tion  of  the  United  States  re^rding  the  liberty  of  the  press  and  freedom  of  speech. 

The  independence  of  the  judiciary  is  a  cherished  principle  in  our  plan  of  jjovem- 
ment.  Courts  in  this  country  strike  down  legislation  and  restrain  executive  acts 
affecting  the  life,  lil>erty,  and  property  of  the  citizen  to  an  extent  unknown  in  mon- 
archical countries,  where  courts  nave  less  authority  and  play  a  humbler  part  in 
protecting  the  citizen  against  the  aggressions  of  government.  There  is  not,  therefore, 
and  can  not  be,  any  incompatibility  between  our  institutions  and  the  possession  by 
the  courts  of  the  fullest  power  to  vindicate  their  authority  and  preserve  their  inde- 
pendence against  physical  assaults  directed  against  their  officers  because  of  past 
discharge  of  their  duties.  Liberty  of  the  press  and  freedom  of  speech  regarding  gov- 
ernment do  not  include  the  right  to  resort  to  violence  against  its  officers. 

Whether  or  not  section  725  of  the  Revised  Statutes  of  the  United  States  ( U.  S. 
Comp.  Stat,  1901,  p.  583^  deprives  Federal  cx)urta  of  the  power  to  punish,  as  for 
contempt,  improper  publications  made  to  influence  the  trial  of  a  pending  case,  and 
coerce  or  control  the  judgment  of  those  intrusted  with  the  duty,  is  not  at  all  involved 
in  the  Question  before  the  court.  It  is  to  be  borne  in  mind  that  this  section  of  the 
Revisea  Statutes  was  induced  by  the  acquittal  of  District  Judge  Peck,  who  was 
impeached  for  imprisoning  an  attorney  for  a  criticism  of  one  of  nis  decisions  after 
the  case  had  ended  in  his  court. 

The  acquittal  was  largely  due  to  the  consideration  that  the  common  law  authorized 
the  judge  to  treat  such  criticism  as  a  contempt  of  court,  and  that  there  was  not  suffi- 
cient evidence  in  other  respects  to  show  that  the  judge  had  acted  corruptly  or  mali- 
ciously. Public  opinion,  which  had  not  forgotten  the  passions  aroused  by  the  alien 
and  sedition  laws  and  the  partnership  of  judges  in  their  enforcement,  looked  upon 
the  act  of  Judge  Peck  as  an  attempt  of  the  judiciary  to  revive  the  principles  of  these 
obnoxious  laws  and  to  assert  common-law  powers  which  were  inconsistent  with  our 
Constitution  and  institutions.  Congress  intended  by  this  statute  to  put  an  end  to 
the  power  of  any  Federal  court  to  prevent,  by  punishment  as  for  contempt,  criticism 
of  judicial  acts  or  decisions,  or  even  mere  libels  on  individuals  concerned  in  the  admin- 
istration of  justice. 

The  statute  was  drawn  by  Mr.  Buclianan,  one  of  the  managers  of  the  impeach- 
ment, who  afterwards  became  President.  It  is  doubtful,  to  say  the  least  of  it, 
whether  any  of  the  eminent  lawyers  in  the  Congress  which  adopted  this  provision 
taken  from  a  similar  statute  in  Pennsylvania,  ha^  in  mind  anything  more  than  to 
prevent  the  punishment,  as  for  contempt,  of  exercises  of  the  right  of  tree  speech  and 
liberty  of  the  press  in  criticising  and  denouncing  judicial  acts.  It  is  questionable, 
to  say  the  least  of  it,  whether  ( -ongress  intended  to  take  away  from  the  courts  the 
existing  common-law  power  to  punish,  as  for  contempt,  improper  efforts,  in  the  ^is^ 
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of  pnblished  statements  or  comments,  pending  the  trial  of  a  particular  case,  to  secure 
juugment  therein,  in  obedience  to  the  dictates  of  passion  or  prejudice,  or  to  thrust 
other  ulterior  considerations  before  the  tribunal,  a^inst  which  justice  and  the  law 
seeks  to  guard  judge  and  jury  in  the  trial  and  decision  of  causes. 

The  changes  to  which  we  have  adverted  in  no  way  touch  the  power  of  the  courts, 
under  their  contempt  power,  to  deal  with  physical  assaults  upon  their  officers  in 
resentment  of  their  official  acts.  This  power  remains  as  at  the  common  law,  unless 
withdrawn  by  some  statute  of  the  United  States.  Whatever  mav  be  the  power  of 
Congress  to  regulate  this  matter  as  regards  the  Supreme  Court,  which  is  created  by 
the  Constitution,  it  is  not  doubted  that  it  may  regulate  the  exercise  of  the  power  by 
inferior  courts. 

Is  the  power  to  punish  this  ^'misbehavior"  as  a  contempt  taken  away  by  any 
statute  of  the  United  States?  The  judiciary  act  of  September  24  1789,  invested  the 
courts  of  the  United  States  with  '^  power  to  punish  by  fine  or  imprisonment  all  con- 
tempts of  authority,  in  any  cause  or  hearing  before  the  same."  Of  this  statute  the 
Supreme  Court,  In  re  Savin  (131  U.  S.,  274;  9  Supt.  Ct.,  699;  33  L.  Ed.,  150), 
observed: 

''The  question  whether  a  particular  act  constitutes  a  contempt,  as  well  as  the 
mode  of  proceeding  against  the  offender,  was  left  to  be  determined  according  to  such 
established  rules  and  principles  of  the  common  law  as  were  applicable  to  our  situa- 
tion. The  act  of  1831,  however,  materially  modified  that  of  1789,  in  that  it  restricted 
the  power  of  the  courts  to  infiict  summary  punishment  to  certain  specified  cases, 
among  which  was  misbehavior  in  the  presence  of  the  court,  or  misbehavior  so  near 
thereto  as  to  obstruct  the  administration  of  justice."  (Ex  parte  Robinson,  19  Wall., 
505;  22  L.  Ed.,  205.) 

It  is  as  true  of  the  later  statute  as  of  the  first  that  the  question  whether  a  particu- 
lar misbehavior  "in  the  presence  of  the  court  or  so  near  thereto  as  to  obstruct  the 
admistration  of  justice"  constitutes  a  contempt  "is  left  to  be  determined,"  as  before, 
by  the  court.  The  later  statute  does  not  in  any  wav  attempt  to  define  a  contempt, 
save  by  the  definition,  so  far  as  concerns  this  case,  that  it  must  be  "misbehavior  in 
the  presence  of  the  court  or  so  near  thereto  as  to  obstruct  the  administration  of  jus- 
tice. Neither  does  the  statute  of  March  2,  1831 »  "declaratory  of  the  law  concern- 
ing contempts  of  court,"  which,  in  its  second  section,  creates  the  criminal  offense 
"of  corruptly  or  by  threats  or  force  obstructing  or  endeavoring  to  obstruct  the  due 
administration  of  justice  therein,"  define  what  things  amount  to  an  obstruction  to 
justice. 

So  the  questions  of  what  "  misbehavior  in  the  presence  of  the  court  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice"  constitutes  a  contempt  and 
what  constitutes  an  obstruction  to  the  "administration  of  justice"  are  left,  just  as 
before,  to  be  ascertained  by  the  court,  and  if  such  misbehavior  fall  within  the  defini- 
tion above  it  may  still  be  punished  summarily  by  the  court  as  a  contempt. 

As  we  have  seen,  the  chief  purpose  of  the  statute  "declaratory  of  the  law  of  con- 
tempts of  court,"  approved  March  2,  1831,  which  is  now  codified  in  section  725  of 
theKevised  Statutes  (U.  S.  Comp,  Stat.,  1901,  p.  583),  was  to  prevent  the  punish- 
ment, as  for  contempt,  of  what  were  really  only  the  exercise  of^free  speech  and  lib- 
erty of  the  press  in  criticising  judicial  officers  and  acts  and  chronicling  the  doings  of 
the  courts.  The  inherent  existing  power  which  this  act  regulated  included  not  only 
the  means  of  doing  good  in  other  respects,  but  prevented  acts  subversive  of  the 
authority  and  independence  of  the  courts,  which  weakened  the  administration  of 
justice  and  brought  it  into  scandal.  In  view  of  the  beneficent  purpose  for  which  the 
power  was  used  in  the  latter  respect,  we  can  not,  in  the  absence  of  words  forcing 
that  conclusion,  impute  any  desij^n  to  Congress,  in  dealing  with  an  evil  exercise  ot 
the  power,  to  destroy  also  tne  existing  right  to  exert  this  power  for  good  in  uphold- 
ing the  purity  and  independence  of  the  courts.  The  words  do  not  demand  such  a 
construction,  and  to  give  them  effect  would  deny  powers  very  essential  to  courts  in 
"the  administration  of  justice." 

It  may  have  been  thought  by  some  that  Congress,  having  provided  the  punishment 
of  obstructions  to  justice  in  the  second  section  of  the  act  "Declaratory  oi  the  law  of 
contempts  of  courts,"  now  section  5399  of  the  Revised  Statutes  (U.  S.  Comp.  St., 
1901,  p,  3656),  intended  that  such  acts  should  not  fall  within  the  "misbehavior" 
which  can  be  summarily  punished  under  the  contempt  power.  The  Supreme  Court 
has  held  that  the  fact  that  such  an  offense  is  punishable  by  indictment  does  not 
' '  make  that  mode  exclusive,  if  the  offense  is  committed  under  such  circumstajices  as 
to  bring  it  within  the  power  of  the  court  under  section  725  (U.  S.  Comp.  St.,  1901, 
p.  583),  when,  for  instance,  the  offender  is  guilty  of  misbehavior  in  its  presence,  or 
of  misbehavior  so  near  thereto  as  to  obstruct  the  administration  of  justice."  (In  re 
Savin,  supra. ) 

S.  Doc.  194,  5a-3 44 
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In  one  respect  the  act  of  Marcli  2,  1831,  is  broader' than  the  judicial  act  of  Septem- 
ber 24,  1789.  The  act  of  1789,  in  its  words  at  least,  confined  the  contempt  power  of 
the  court  "to  contempts  thereof"  in  **any  case  or  hearing  before  the  same.'*  Under 
that  act,  to  brinj?  the  **  misbehavior'*  within  the  power  of  the  court  when  it  did  not 
occur  in  the  presence  of  the  court  the  misconduct  must  relate  to  a  case  or  hearing 
before  the  same.  The  case  must  be  pending  **  before**  the  court;  not  a  case  which  is 
no  longer  ** before**  it,  in  consequence  of  having  been  decided  or  dismissed.  The 
first  section  of  the  act  of  1831  (now  section  725)  omits  the  words  "contempts  thereof** 
in  "any  case  or  hearing  before  the  same,**  found  in  the  act  of  1789,  and  authorizes 
the  punishment  of  "contempts  of  their  authority**  in  "the  presence  of  the  court  or 
so  near  thereto  as  to  obstruct  the  administration  of  justice.*' 

Under  section  1  of  the  act  of  1831  (now  sectiort  725  of  the  Revised  Statutes)  it  is 
immaterial  that  the  case  is  no  longer  "l)efore**  the  court  if  the  misbehavior  concern- 
ing it  is  "in  the  presence  of  the  court  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice."  It  is  only  in  this  second  section  of  the  act  of  1831,  now  constituting 
section  5399  of  the  Revised  Statutes,  that  we  find  the  words  "therein"  or  "in  any 
court  of  the  United  States,**  which  are  not  contained  in  the  first  section,  which  r^u- 
lates  the  contempt  power  only. 

The  words  "obstruct  the  administration  of  justice"  are  found  in  both  sections. 
Why,  when  regulating  the  existing  contempt  power  in  this  carefully  drawn  statute, 
did  Congress  in  the  first  section,  dealing  with  the  contempt  power  only,  use  the 
words  "obstruct  the  administration  of  justice,**  and  then  in  the  next  section,  which 
does  not  regulate  the  contempt  power  and  only  defines  crime,  avoid  the  use  of  the 
general  term  "administration  of  justice,**  or  rather  qualify  it  by  preceding  the  term 
with  the  word  "due**  and  following  it  by  the  word  "therein,**  so  as  to  read 
"obstruct  the  due  administration  of  justice  therein?" 

The  words  "obstruct  the  due  administration  of  justice  therein**  used  in  a  penal 
enactment  necesearilv  limit  the  offense  there  denounced  to  cases  "therein** — in  the 
court,  still  "before  the  same** — and  exclude  jwist  cases.  They  do  not  cover  "misbe- 
havior,** which,  though  not  directed  to  a  particular  case,  affects  all  cases  alike  in  the 
general  administration  of  justice.  The  words  "obstruct  the  administration  of  jus- 
tice **  in  the  first  section,  which  is  not  penal,  regarding  a  power  to  preserve  the  purity 
and  independence  of  the  courts,  and  thereby  promote  the  dispensation  of  justice,  are 
broad  enough  to  include  not  only  improper  acts  in  particular  cases,  but  those  which 
undermine  the  general  administration  of  justice  as  well. 

In  view  of  the  history  of  this  statute  and  its  studied  discrimination  in  the  use  of 
the  words  in  the  different  sections,  we  can  not  presume  that  Congress,  in  regulating, 
in  the  first  section,  an  existing  power,  the  possession  of  which  is  of  such  vital  impor- 
tance to  the  objects  for  which  courts  are  created,  regarding  misbehavior  "so  near  to 
the  court  as  to  obstruct  the  administration  of  justice,**  used  the  term  "administra- 
tion of  justice**  in  the  same  narrow  sense  in  which  it  is  employed  in  the  subsequent 
section,  creating  an  indictable  offense  against  the  administration  of  justice,  which 
offense,  by  the  use  of  the  qualifying  word  "therein,**  is  confined  to  misbehavior  in 
particular  cases  pending  in  the  court,  and  therefore  does  not  include  acts  which  tend 
to  subvert  the  purity  and  independence  of  courts  or  scandalize  justice  unless  done  in 
relation  to  a  particular  pending  case.  The  ruling  on  the  indictment  in  this  case 
sharply  illustrates  the  distinction.  The  assault  here  is  a  blow  at  the  fearlessness  and 
independence  of  judicial  oflScers,  and  scandalizes  the  general  administration  of 
justice;  yet  it  could  not  be  punished  by  indictment  under  this  second  section  of  the 
act  of  1831  (sec.  5399  of  tne  Revised'  Statutes),  because  it  did  not  relate  to  any 
pending  case  in  court — "therein.** 

Bearing  in  mind  that  Congress^  in  the  present  statute,  liberated  the  power  so  that 
it  may  deal  with  contempts — "misbehavior** — with  reference  to  past  as  well  as  pend- 
ing cases,  if  they  fall  within  the  contingencies  prescribed,  and  presuming,  as  we  must, 
that  Confess  was  desirous  that  the  inherent  power  the  courts  then  possessed  to  pre- 
serve their  purity  and  independence  in  the  general  administration  of  justice  should 
not  be  unduly  shackled,  there  can  be  little  doubt  that  Congress  deliberately  rejected 
the  employment  of  the  word  "therein**  after  the  words  "obstruct  tiie  administra- 
tion of  justice*'  in  the  first  section  in  order  to  avoid  striking  down  the  power  to 
prevent  evils  which  attack  the  administration  of  justice  itself  and,  by  determining 
the  security  and  independence  of  its  officials,  bring  it  under  suspicion  and  scandalize 
it  in  the  face  of  the  people,  although,  as  here,  the  misbehavior  does  not  obstnict 
justice  in  any  particular  case. 

The  assault  here  was  clearly  an  offense  of  that  character.  Violence  done  to  the 
judge  because  of  the  discharge  of  duty  may  undermine  his  independence  and  con- 
strain his  judgment  and  affect  every  subsequent  case  which  comes  before  his  cx>urt. 
The  judicial  mind  which  once  yields  and  pronounces  judgment  according  to  the 
dictates  of  force  or  fear  is  degraded  and  impure.     It  will  w^eaken  again  under  the 
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same  inflaence,  and  succeasful  exertion  of  the  influence  in  one  case  ^ill  beget  o  ^er 
unlawful  endeavors,  with  like  results.  Such  a  mind  is  not  a  fit  source  from  which 
to  seek  justice  in  any  case. 

So  it  is  that  such  acts  become  obstructions  to  justice,  which  affect  judicial  fearless- 
ness and  independence  in  every  case  before  the  court.  They  thus  fight  against  jus- 
tice in  the  particular  cases,  as  well  as  in  its  general  administration. 

What  is  meant  by  the  words  "so  near  thereto '^  has  not  been  defined  by  judicial 
decision.  In  view  of  the  evil  intended  to  be  suppressed,  they  mean  not  the  place 
where  the  "misbehavior"  is  committed,  but  the  power  of  the  "misbehavior''  to 
harm  the  administration  of  justice.  If  the  force  put  m  motion  bv  the  "  misbehavior, ' ' 
at  whatever  place  it  is  committed,  assails  or  threatens  the  authority  and  independ- 
ence of  the  court,  then  the  "misbehavior"  is  so  near  thereto  as  to  be  punishable 
under  this  section.  (Myers  v.  State,  46  Ohio  St.,  473;  22  N.  E.,  43;  16  Am.  St.  Rep., 
638.)  In  Savin  Petitioner  (131  U.  S.,  269;  9  Sup.  Ct,  699;  33  L.  Ed.  150)  the  mat- 
ter came  under  discussion;  out  the  Supreme  Court  declined  to  decide  whether  the 
words  "so  near  thereto  as  to  obstruct  the  administration  of  justice"  refer  **only  to 
cases  of  misbehavior  outside  of  the  court  room,  or  in  the  vicinity  of  the  court  buildin|i^, 
causing  such  open  or  violent  disturbance  of  the  quiet  and  order  of  the  court,  while  m 
session,  as  to  actually  interrupt  the  transaction  of  its  business  " 

In  that  case  Savin  attempted  to  bribe  a  witness  in  the  witnesses'  room  while  he 
was  waiting  to  be  called  into  the  court  room.  His  offense  took  place  out  of  sight  and 
hearing  of  the  court,  though  the  trial  in  which  the  witness  was  to  testify  was  then 
going  on.  The  judse  did  not  know  what  transpired  at  the  time,  yet  Savin  was  held 
to  be  guilty  of  "  misbehavior  in  the  presence  of  the  court."  In  his  opinion,  Justice 
Harlan  quotes  approvingly  Bacon's  Essay  on  the  Judicature  No.  57,  wnere  he  says: 

"The  place  of  justice  18  a  hallowed  place,  and  therefore  not  only  the  bench,  but 
the  foot  pace,  and  the  purprise  thereof,  ought  to  be  preserved  agamst  scandal  and 
corruption." 

Justice  Harlan  adds: 

"We  are  of  opinion  that,  within  the  meaning  of  the  statute,  the  court,  at  least 
when  in  session,  ispresent  in  every  part  of  the  place  set  apart  for  its  own  use,  and 
for  the  use  of  its  ofiicers,  jurors,  and  witnesses,  and  misbehavior  anywhere  in  such  a 
pace  is  misbehavior  in  the  presence  of  the  court." 

If  the  inanimate  thuigs  which  are  devoted  to  the  use  of  justice  are  hallowed  in  the 
eyes  of  the  law,  at  least  when  the  court  is  in  session,  how  much  more  so,  in  principle, 
must  be  the  security  against  assaults,  because  of  the  dischai]^  of  duty,  of  the  person 
of  the  officer  who  orders  and  controls  the  administration  of  justice  therein,  no  matter 
where  he  is.  Is  not  the  judge  "so  near"  to  the  court  that  whatever  unlawfully 
influences  him  unlawful Iv  influences  the  court? 

No  useful  purpose  would  be  subserved  by  discussion  of  the  distinction  between  the 
contempts  in  fa^iie  curiae  and  constructive  contempt  which  may  be  punished  summa- 
rily by  the  court.  There  is  a  learned  and  instructive  opinion  on  this  subject  by  Judge 
Hammond,  in  The  United  States  v.  Anonymous  (C.  C.,  21  Fed.,  761).     He  says: 

*'  It  is  quite  clear  that  it  is  a  mistake  that  all  contempts  not  committed  in  the  pres- 
ence of  the  court  are  constructive  only.  The  mere  place  of  the  occurrence  may  not 
be  an  absolute  test  of  the  question.  It  may  depend  on  the  character  of  the  particular 
act  in  other  respects  besides  the  place  where  it  happened.  When  it  takes  the  form 
of  an  assault  upon  the  officer,  as  when-  he  was  beaten  and  made  to  eat  the  process  of 
the  court  and  its  seal,  as  in  VVilliams  v.  Johns  (2  Dickens,  477),  the  impeaiment  to 
the  even  administration  of  justice  may  be  quite  as  direct  in  its  operation  to  that  end, 
happen  where  it  may,  as  if  the  party  had  ridden  his  horse  to  bar  and  dragged  the 
jua^  from  the  bench  and  beaten  him." 

If  the  people  of  a  distant  locality,  frenzied  by  opposition  to  a  particular  law,  should 
band  together  to  prevent  a  United  States  commissioner  being  stationed  among  them, 
and  drive  him  away  by  force,  the  place  of  the  occurrence  would  be  immaterial  in 
determining  the  character  of  the  offense,  no  matter  how  far  distant  from  the  sittings 
of  the  court. 

Such  lawless  acts  would  certainly  not  disturb  the  sittings  of  the  court  or  interrupt 
the  orderly  dispatch  of  its  proceedings,  yet  the  direct  eff^  in  law  and  morals  would 
be  as  obstructive  of  justice  as  if  the  same  lawless  assembly  had  snatehed  prisoners 
from  the  hands  of  the  marshal  or  kidnaped  witnesses  to  prevent  their  going  before 
the  grand  jury,  or,  for  that  matter,  arrested  the  judge  himself,  when  found  miles 
away  from  the  court-house,  and  detained  him  by  force,  to  prevent  his  holding  the 
next  session  of  the  court.  No  one  would  doubt  the  power  to  punish  such  acts  as 
misbehavior  **80  near  to  the  court  as  to  obstruct  the  administration  of  justice,"  for 
they  arrest  or  disturb  the  powers  of  the  court  as  effectually  as  when  done  in  the  very 
presence  of  the  court     (See  In  re  Brule  (D.  C.))  71  Fed.  fiepn  943.) 
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What  is  said  as  to  the  judge  of  a  court  applies  with  equal  force  to  persons  who  aid 
it  in  a  judicial  capacity  in  the  administration  of  justice.  Commissioners  are  impor- 
tant officers  in  tne  administration  of  criminal  justice.  Though  they  do  not  hold 
courts  of  the  United  States,  they  perform  judicial  duties.  The  district  court  appoints 
them.  It  appoints  them  to  posts  of  duty  generally  at  a  distance  from  the  court. 
They  are  on  dut^,  as  regards  matters  pertaining  to  their  office,  though  not  actually 
engaged  in  holding  an  examination,  while  they  remain  at  their  posts  m  readiness  to 
discharge  their  duties.  These  duties  can  not  be  fearlessly  performed  if  commissioners 
must  seclude  themselves  in  their  offices.  They  have  the  right  to  go  on  the  high- 
ways free  from  fear  of  molestation  on  account  of  the  discharge  of  duty,  whether  past 
or  prospective.  Certainly  it  is  of  concern  to  the  court  whicn  appoints  the  commis- 
sioner and  the  administration  of  that  part  of  justice  which  is  confided  to  him  that  he 
be  protected  from  violence  and  intimidation  as  to  his  fidelity  to  his  trust.  This  he 
does  not  have  unless  the  court  protects  him  against  violence  because  of  his  having 
done  his  duty. 

He  is,  we  repeat,  an  officer  of  the  district  court  and  under  its  protection  as  to  the 
discharge  of  duty.  Whatever  obstructs  him  or  degrades  him  and  prevents  the  fear- 
less discharae  of  duty  necessarily  obstructs  justice  m  the  court  of  final  jurisdiction, 
one  of  the  first  steps  of  which  must  be  taken  by  him  in  the  examination  and  hold- 
ing offenders  to  answer  in  the  district  or  circuit  court.  Assaults  upon  him  while  he 
remains  in  office,  because  he  has  discharged  its  duties,  are  assaults  upon  a  represent- 
ative of  the  court  because  he  has  borne  true  alle^nce  to  the  law  and  the  court.  If 
the  lawbreaker  majr  attack  him  as  a  representative  the  court  may  defend  him  as  a 
representative.  It  is  true  that  the  commissioner,  as  an  individual,  is  under  the  pro- 
tection of  the  State  laws. 

Local  authorities  are  sometimes  unable  to  give  him  adequate  and  prompt  protec- 
tion. The  State  law  takes  no  concern  in  the  Federal  officer  as  such  or  in  protecting 
his  authority  or  in  preventing  violence  to  him  because  he  has  discharged  his  duty. 
It  is  not  an  offense  against  the  State  to  resist  the  authority  of  a  Federal  officer.  The 
Government  established  b}^  the  Constitution  is  not  dependent  on  State  laws  for 
means  to  protect  its  officers  in  the  discharge  of  duty.  The  Executive  may  undertake 
this  duty  instead  of  relying  on  the  laws  or  officers  of  the  State.  (In  re  Neagle,  131 
U.  S.,  1;  10  Sup.  Ct,  658;  34  L.  Ed.,  56.)  On  the  same  principle  the  court  may  do 
so  in  behalf  of  its  officers.  If  it  has  any  power  it  may  lawfully  exert  it  to  that  end. 
How  far  the  Government  may  intrust  the  protection  of  its  omcers  in  that  behalf  to 
the  laws  of  another  government,  which  protect  ^e  officer  as  an  individual  only,  is  a 
matter  of  governmental  policy. 

The  fact  that  the  laws  of  one  government  operating  to  shield  the  individual 
only  may,  in  that  wav,  furnish  protection  to  the  officer  of  another  government 
mav  be  a  reason  why  the  latter  power  does  not  pass  statutes  of  its  own  to  shield  its 
officers,  but  it  does  not  touch  its  power  to  do  so  or  render  it  improper  to  rely  on 
means  of  its  own  instead  of  invoking  the  laws  of  another  power.  (Ex  parte  Siebold, 
100  U.  S.,  371 ;  25  L.  Ed.,  717. )  Whatever  the  reason  for  the  omission  to  pass  statr 
utes  against  the  evil  now  under  discussion,  it  affords  no  reason  why  the  court,  if  it 
has  the  power,  ought  not  to  exercise  its  authority  to  protect  its  officers  against 
the  evil. 

Mr.  Thurston.  Mr.  President,  I  have  not  yet  exhausted  the  time 
allowed  me,  but  my  presentation  of  this  case  is  at  an  end. 

This  respondent  is  at  your  bar  asking  that  justice  which  in  my  soul 
I  do  believe  will  result  in  his  acauittal  and  vindication.  His  accusers 
would  seek  to  invoke  a  harsh  ana  cruel  justice.  In  the  past  centuries 
it  has  been  typified  as  a  marble  statue,  with  cold,  stony  heart,  bandaged 
eyes,  and  frowning  brow.  To  no  such  justice  as  that  do  we  appeal. 
Had  I  the  painter's  gift,  I  would  paint  a  justice  for  humanity,  a  justice 
for  a  liberty -loving  people,  a  justice  for  the  twentieth  century,  that 
glorious  age  in  whicn  we  live.  I  would  paint  that  justice  as  a  living, 
breathing,  glowing  woman,  with  rosy  cheeks  and  gentle  brow,and 
eyes  wide  open  to  the  sufferings  and  sins  of  this  imperfect  world. 

Within  her  bosom  there  should  be  a  human  heart  that  beat  and 
throbbed  and  thrilled  with  human  pity,  human  sympathy,  and  with 
human  love.  Her  ears,  that  listened  to  the  evidence,  should  be 
attuned  to  the  appealing  voices  of  her  children  calling  *' mother." 
Her  lips,  that  spake  the  law  and  pronounced  the  judgment,  should  be 
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fresh  from  singing  them  lullaby  songs;  and  the  hands  and  arms  that 
held  the  scales  and  wielded  the  sword  should  be  accustomed  to  dan- 
dling little  babies  on  her  knee  and  holding  them  to  her  mother  breast. 
To  uiis  human  justice  we  do  appeal. 

This  respondent  asks  no  sympathy  except  such  as  is  the  ri^ht  of 
suffering  mankind.  He  fears  no  foes  and  asks  no  favors  of  his  friends. 
He  is  here  believing  he  is  right,  and  as  such  he  asks  you  to  sustain 
him  in  that  contention.  Sick,  infirm  through  the  suffering  that  has 
been  brought  upon  him  by  this  long-continued  persecution,  he  yet  has 
courage  to  stand  at  your  bar  and  meet  his  accusers  face  to  face. 

Look  at  the  man  upon  whose  brow  you  are  asked  to  place  the 
stigma  of  dishonor. 

Mark  this  man  well.  A  good  citizen,  an  upright  judge,  his  private 
life  has  been  as  stainless  as  the  driven  snow.  Those  who  have  Known 
him  best  have  loved  him  most.  Mark  this  man  well.  They  are 
imprinted  on  the  countenances  of  men  evidences  of  character  that  he 
who  runs  may  read.  God  writes  in  a  legible  hand  all  over  the  faces 
of  created  things.  He  has  written  modesty  on  the  drooping  petals  of 
the  violet  of  the  valley  and  majesty  on  the  snow-capped  summit  of  the 
eternal  hills.  Under  His  immutable  law  every  matured  human  face 
tells  the  story  of  the  character  of  the  man.  Deeply  graven  in  his 
countenance  are  lines  that  tell  of  early  struggles  against  advei*se  con- 
ditions, of  duties  bravely  done,  of  responsibilities  calmly  assumed. 

That  face  of  his  tells  the  story  of  a  life  that  should  be  an  emulation 
to  the  youth  of  this  or  any  other  land.  Through  his  calm  eyes  we  read 
the  shining  of  a  pure  soul  within.  He  has  not  been  guilty  of  any 
known  offense.  His  heart  is  pure;  his  conscience  clear.  He  asks  no 
favor  and  no  pity;  but  he  does  ask  justice.  He  comes  to  you  expect- 
ing that  you  will  give  him  the  benefit  of  the  evidence  and  the  law.  He 
has  no  excuses  to  offer  for  those  imperfections  and  failings  which  are 
the  common  heritage  of  all  the  human  race,  and  calmly  and  fearlessly 
as  he  would  ask  the  judgment  of  his  God  he  here  and  now  invokes  the 
justice  of  the  Senate. 

Mr.  Manager  De  Armond.  Mr.  President,  in  concluding  the  argu- 
ment for  the  managers,  representing,  in  the  solemn  language  employ ed 
in  these  impeachment  proceedings,  the  House  of  Representatives  and 
all  the  people  of  the  great  United  States  of  America,  I  shall  not 
endeavor  to  invoke  justice  from  the  faraway  and  stern  and  inhos- 
pitable past.  I  am  willing  to  adopt,  as  the  model  of  the  justice  which 
we  ask,  that  beautiful  figure  painted  in  the  eloquent  peroration  of  the 
distinguished  counsel  for  the  respondent — the  adoi^aole  matron,  with 
pure  neart  palpitating  with  love  lor  human  kind,  ready  to  do  justice 
in  kindness  and  in  mercy.  Let  that  be  your  model  of  justice,  and  to 
that  spirit  of  j  us tice  we  appeal . 

I  could  wish  that  sucn  a  spirit  of  justice  had  been  in  the  court  of 
Judge  Charles  Swayne  when  that  other  man,  older  by  ten  years  than 
Charles  Swayne,  with  more  than  seventy  years  of  his  life  passed, 
stood  at  the  bar  of  that  court  presided  over  by  Charles  Swayne,  ana 
in  mockery  of  justice,  in  contempt  and  defiance  of  law,  without  regard 
for  human  rights,  without  regard  for  the  courtesy  due  to  an  attor- 
ney, without  regard  to  anything  which  should  prevail  in  a  court,  was 
sentenced  as  a  common  felon  to  a  common  jail,  to  be  locked  up  in  a 
felon's  cell.  If  there  had  been  there  then  such  a  spirit  of  justice,  if 
there  had  been  there  then  any  spirit  of  justice,  drawn  from  any  age  or 
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any  clime  in  all  the  wide  world's  history  or  expanse,  this  case  would 
not  now  be  pending  before  this  court  to  detemiine  whether  the  man, 
in  whose  heart  resided  no  such  ideal  and  in  whose  breast  blossomed  no 
such  spirit  of  justice,  shall  be  removed  from  the  high  office  which  he 
has  disgraced. 

In  1889  or  1890  Charles  Swayne  was  lifted  up  that  rugged  mountain, 
which  counsel  so  elog uently  says  he  climbed  with  patience  and  diligence 
and  difficulty — liftea  up  through  the  mistaken  appointment  of  an  hon- 
est President,  a  true  patriot,  a  soldier,  and  a  great  lawyer.  That  i.s 
the  way  he  got  up  the  mountain;  that  is  the  wajr  he  reached  the  height; 
and  now  we  view  him  upon  the  height,  and  this  Senate  is  to  determine 
whether  he  shall  remain  there,  or  whether  he  shall  be  brought  down 
to  the  level  from  which  he  ought  never  have  been  lifted,  and  from 
which  by  no  exertion  or  achievement  of  his  own  could  he  ever  have 
risen. 

So  far  as  these  proceedings  are  concerned,  in  1893,  we  find  a  sample 
of  the  quality,  judicial  and  personal,  of  Charles  Swayne,  when  he 
received  a  "courtesy"  from  the  receiver  of  a  railroad  company,  a 
receiver  who,  if  not  appointed  by  him,  was  under  his  control  and 
direction.  A  courtesy!  Many  words  are  abused,  and  grievous  at 
times  are  the  burdens  placed  upon  a  beautiful  and  most  respectable 
word.  Courtesy,  aye!  A,  by  virtue  by  his  judicial  authority,  takes 
possession  of  certain  properties  of  B,  and  puts  them  into  the  custody 
of  C,  and  C  acts  "courteously"  when  he  gives  A  the  use  of  these  prop- 
erties! Such  courtesies!  But  this  is  a  little  thing,  say  gentlemen,  it 
cost  but  very  little;  it  amounted  to  but  little;  and  it  was  a  long  time 
ago.  It  is  true,  these  gentlemen  say,  that  the  statute  of  limiSsttions 
can  not  be  invoked,  anayet  they  invoke  it,  or  seek  to  invoke  it. 

What  is  the  condition  of  that  case  if  I  will  touch  on  it  right  now. 
Here  was  a  piece  of  property  in  the  hands  of  a  receiver  under  the  con- 
trol of  the  court;  and  here  was  the  judge  using  that  property  for  the 
judge's  own  benefit  and  to  save  expense  to  the  judge. 

The  learned  counsel  for  the  respondent  says  that  perhaps  that  was 
not  just  an  appropriate  act;  that  possibly  it  ought  not  to  have  been 
done;  but  that  it  was  a  comparatively  little  thing;  that  the  sentiment 
has  changed  greatly  in  the  ten  or  twelve  years  which  have  elapsed 
since  that  happened;  that  there  is  now  a  sentiment  abroad  in  the  land 
that  judges  snould  not  accept  favors  from  great  corporations;  but  that 
then,  in  that  far-away  period,  eleven  years  ago,  the  sentiment  bad  not 
reached  that  elevation,  and  this  judge  could  not  be  expected  to  rise 
to  it. 

I  think,  Mr.  President,  that  even  ^  further  back  than  eleven  years 
ago  there  were  judges  in  this  land,  judges  whose  learning  and  whose 
probitv,  ludges  whose  charity  and  wnose  justice,  judges  whose  human- 
ity and  whose  manhood  illustrated  and  ennobled  the  life  of  the  judiciary 
in  this  country,  and  were  the  common  honor  and  are  the  common 
heritage  of  the  people  of  this  country  and  the  good  people  of  the 
world  all  over,  wno  had  the  idea  then,  even  in  those  years  of  the  long 
ago,  that  it  is  not  just  the  thing  for  a  judge  to  accept  ''courtesies" 
from  those  who  would  be  asking  courtesies  of  him  and  who,  if  he  have 
a  reciprocal  spirit  in  him,  would  perhaps  be  securing  them. 

Ju^e  Swayne  was  appointed  judge  of  the  northern  district  of 
Florida.  The  lines  of  tnat  district  were  changed  in  1894  by  an  act 
which  took  effect  in  July  of  that  yeai\     Judge  Swayne,  at  the  time. 
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lived  at  St.  Augustine,  within  the  district  before  the  lines  were  changed, 
but  outside  the  district  after  the  lines  were  changed.  That  is  a 
beautiful  and  pathetic  picture  of  his  counsel,  showing  how  Judge 
Sw^ayne  had  reared  his  household  altar  at  St.  Augustine,  and  how 
rudely  and  unceremoniously  he  was  soon  called  upon  to  provide  a 
chicken  coop  somewhere  else— a  beautiful  figure  and  a  rapid  transi- 
tion from  the  household  altar  to  the  chicken  coop. 

Judge  Swayne  was  not  required  to  do  anything.  The  Congress,  in 
the  exercise  of  the  power  which  the  Constitution  gave  it,  saw  proper 
to  change  the  lines  of  that  district.  That  legislation  placed  upon 
Judge  Swayne  no  compulsion  to  move  into  the  new  district,  no  com- 

Sulsion  to  remain  in  the  office.  But  a  law  passed  a  generation  before 
udge  Swayne  was  born  placed  upon  him  the  absolute  compulsion  to 
fix  his  residence  in  the  district  according  to  its  new  lines  or  to  abandon 
the  office. 

The  age  of  Judge  Swayne  has  been  given.  He  was  born  in  1842. 
Thirty  yeai's  before  Judcfe  Swayne  was  bom  the  Congress  of  the 
United  States  enacted  a  law,  now  embodied  in  section  651,  Revised 
Statutes,  requiring  a  district  judge  to  reside  in  his  district.  The  ques- 
tion of  the  enactment  of  surh  a  law  arose  years  earlier.  The  discus- 
sion was  participated  in  by  makers  of  the  Constitution  as  well  as  by 
contemporaries  of  those  illustrious  men.  In  the  bod}'^  which  passed 
the  law  were  those  who  had  gathered  in  the  spirit  of  the  Constitution, 
not  merely  from  the  lips  of  those  who  had  made  it,  but  through  par- 
ticipation in  the  making  of  it. 

Tlie  law.  was  passed  in  the  full  belief,  unchallenged  by  anybody, 
that  the  power  rested  in  the  Congress  to  pass  such  a  law,  and  it  was 
declared  that  a  violation  or  disregard  of  that  law  should  constitute  a 
high  misdemeanor,  employing  the  very  language  of  the  Constitution 
itself. 

And  yet  we  find,  thanks  to  the  facile  pen  of  some  modern  essayist, 
whose  product  is  embodied  in  the  record  in  this  case,  some  unknown 
great  man,  that  it  is  impossible  for  Congress  to  add  to  or  take  from 
the  category  of  '^high  crimes  and  misdemeanors"  as  embodied  in  the 
Constitution  in  the  clause  relating  to  impeachments. 

Those  who  lived  in  that  early  day,  tnose  who  participated  in  the 
discussions  that  led  up  to  that  early  legislation,  and  those  who  enacted 
that  law  did  not  think  just  as  this  modern  writer  and  essayist  does 
think.  This  graceful  writer,  but  as  he  has  demonstrated,  evidently 
poor  lawyer,  confesses  that  he  can  not  define,  and  he  says  nobody  can 
define,  just  what  was  meant  by  ''high  crimes  and  misdemeanors;"  but 
he  insists  that  there  was  such  a  fixed,  settled,  immovable,  unchange- 
able, ever-enduring  meaning  and  limitation  attached  to  and  embodied 
in  it  that  nothing  can  be  added  to  it  or  taken  from  it;  and  yet  he  does 
not  know  what  it  is;  he  does  not  tell  us,  and  he  says  nobodj'^  else  can 
tell  what  it  is. 

The  doctrine,  aside  from  this  authority  which  the  respondent's  coun- 
sel quoted  with  so  much  approval  and  indorsed  so  fully,  the  doctrine 
of  other  essayists  and  other  commentators  upon  the  Constitution,  the 
doctrine  of  men  whose  names  have  gone  into  our  history  as  illustrat- 
ing it  in  its  best  phases,  and  as  demonstrating  the  greatest  capacity  and 
the  highest  achievements  of  the  human  mind,  was  and  is  that  Congress 
could  add  to  what  might  be  embi-aced  in  the  term,  and  that  the  Senate 
of  the  United  States,  on  the  trial  of  an  impeachment,  was  made  by  the 
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Constitution  itself,  and  ever  must  be,  the  final  authorized  judge  of  the 
n^eaning. 

Suppose  that  this  Republic  were  to  endure,  as  all  of  us  most  sincerely 
hope  it  will,  for  centuries  and  multiplied  centuries,  and  suppose  that  a 
thousand  years  hence,  or  five  thousand  years  hence,  after  agencies  and 
forces  undreamed  of  to-day,  as  those  playing  important  parts  in  the 
drama  of  to-day  were  undreamed  of  a  short  time  ago,  were  brought 
into  requisition,  and  out  of  their  use  and  development  new  and  strange 
conditions  unthought  of  and  unthinkable  to-day  should  arise,  and  that 
the  Congress,  in  its  enlightened  wisdom,  should  conclude  to  declare 
this,  that,  or  the  other  thing  arising  out  of  the  development  of  these 
new  conditions  high  crimes  and  misdemeanors. 

These  wise  commentators  of  the  school  of  this  essayist  and  their 
successors,  if  the}'  are  to  have  succession  in  a  more  enlightened  age  of 
the  world  and  of  the  country,  would  say:  "You  can  not  impeach  for 
that.  You  must  go  back  into  the  English  parliamentary  law  for  the 
chart  of  your  powers.  At  the  adoption  of  the  Constitution  you  were 
confined  within  the  Englishman's  definition  of  high  crimes  and  misde- 
meanors and  confined  to  his  catalogue  of  them;  but  what  his  definition 
was  or  is  and  what  was  or  is  embraced  within  his  catalo^e  we  do  not 
know,  and  nobody  knows.  Those  who  framed  the  Constitution  meant 
to  deny  and  did  deny  to  the  Congress  all  power  whatsoever  to  declare 
anything  a  high  crime  or  misdemeanor  which  was  not  such  when  the 
Constitution  was  made." 

Then  if  you  or  your  successors  should  modestly  say  to  these  gentle- 
men, "Pray  tell  us,  then,  what  are  the  things  for  which  an  impeach- 
ment will  lie?  What  is  comprehended  within  the  term  '  high  crimes 
and  misdemeanors?'  What,  within  the  meaning  of  the  Constitution, 
made  by  those  short-sighted  men,  so  long,  long  ago  in  their  graves,  is 
embodied  in  these  woras?"  they  would  answer  then,  1  suppose,  as  this 
wise  commentator  of  to-day  answers,  "1  do  not  know;  nobody  ever 
has  said,  and  nobody  will  ever  be  able  to  say." 

Drifting  back  to  English  history,  counsel  claim  to  have  discovered — 
and  it  is  a  discovery  of  something  which  does  not  eyist,  I  think ;  but 
I  pass  that  by — that  no  judge  in  English  history  ever  was  impeached 
or  tried  on  impeachment  except  for  an  oflFense  committed  in  the  actual 
discharge  of  the  duties  of  a  judge,  sitting  on  the  bench  itself.  Well, 
now,  if  that  were  true,  what  does  it  prove?  It  proves  nothing — abso- 
lutely nothing. 

Reflect  upon  it  for  a  moment.  Suppose  all  these  trials  had  been 
with  reference  to  some  particular  offense.  It  would  be  just  as  logical 
to  contend  that  for  no  other  offense  committed  upon  the  bench  in  the 
discharge  of  judicial  duty  would  impeachment  he.  How  many  cases 
must  there  be  before  this  is  settled?  They  say  there  have  been  but 
few,  and  that  is  true.  How  many  are  necessary  to  fix  it  that  there 
can  not  be  a  trial  by  impeachment  for  any  other  offense?  There  again 
they  can  not  answer. 

The  truth  of  the  matter  is  that  this  question  of  impeachment  and 
the  right  and  power  to  impeach,  and  the  things  for  which  people  could 
be  impeached  in  Great  Britain,  shifted  and  changed  with  the  shifting 
and  changing  judgment  and  legislation  of  the  times.  At  one  time  it 
was  supposed  to  be  legitimate  and  proper,  and  the  supposed  power 
was  exercised,  to  impeach  and  convict  and  remove  from  oflBce  and 
imprison  for  the  advocacy  of  religious  views  and  the  propagation  of 


9WAYNE   IMPEACHMENT   PROCEEDINGS    IN   THE   SENATE.       697 

religious  doctrines  which,  at  another  time,  were  held  to  be  the  correct 
views  and  the  sound  doctrines  relating  to  the  subject  of  religion  in  that 
great  realm.     So  it  has  been  and  so  it  is  and  so  it  will  be. 

These  gentlemen  ignore  entirely  the  question  as  to  good  conduct— 
"during  good  behavior."  They  say  that  the  provision  for  removing 
judges  by  address  is  not  embodied  in  the  Constitution.  What  do  they 
say,  then?  They  say  there  is  no  way  of  removing  them  except  in  a 
few  cases  to  which,  they  say,  the  constitutional  provision  respecting 
impeachment  implies. 

As  was  said  by  Mr.  Morris,  when  that  matter  was  under  discussion 
in  the  constitutional  convention,  the  judges  ought  not  to  be  removed 
on  the  ground  of  lacking  in  good  behavior  except  upon  a  trial.  What 
trial  is  provided  ?  The  Kind  of  trial  you  have  nere  now.  The  trial 
before  tne  Senate  of  the  United  States,  on  impeachment  by  the  House 
of  Representatives.  There  has  been  embodied  in  that  one  method  all 
the  power  that  resides  in  the  Government  in  all  its  bi^anches — all  the 
power  of  the  people  of  this  vast  country,  this  great  and  mighty  Repub- 
lic— to  remove  from  office  an  offending  civil  officer.  And  precisely 
the  same  provision  that  applies  to  the  judges  applies  to  all  other  civil 
officers. 

The  gentlemen  discriminate  respecting  the  judges.  Where  do  they 
get  the  ground  for  the  discrimination  ?  It  is  not  in  the  Constitution. 
There  is  nothing  in  the  Constitution  suggesting  that  a  judge  can  be 
removed  from  office  only  for  offending  on  the  bench,  and  that  as  to 
other  civil  officers  they  may  be  removed  for  offenses  off  duty,  or  not 
so  narrowly  official. 

The  learned  counsel  for  the  respondent  who  closed  the  case  on  the 
other  side  seemed  to  take  lightly  the  suggestion  of  Mr.  Manager 
Palmer  in  the  brief  which  he  filed,  and  of  my  other  colleagues  who 
argued  this  case,  that  according  to  the  commentators  upon  the  Con- 
stitution, according  to  the  spirit  of  the  Constitution,  according  to  the 
principles  of  law  governing  impeachment,  it  is  within  the  power  of 
the  House  of  Representatives  to  vote  impeachment,  and  it  is  within 
the  just  and  constitutional  powers  of  the  Senate  to  convict,  for  con- 
duct in  a  judge  off  the  bench  and  away  even  from  his  judicial  trans- 
actions. 

The  logical  conclusion  from  the  contention  of  respondent's  counsel 
is  that  no  matter  how  vile  any  civil  officer  of  the  Government  may  be, 
no  matter  how  great  the  sum  total  of  the  individual  items  of  his  offend- 
ing, so  long  as  the  offending  is  not  on  the  bench  or  in  the  active  tech- 
nical conduct  of  his  office,  the  whole  power  of  the  Government  is  too 
weak,  the  arm  of  the  House  of  Representatives  too  short,  and  the 
judgment  of  the  Senate  too  puny  to  reach  the  offender  and  protect  the 
public  from  the  vile  contammation  of  his  continued  presence  in  office. 
We  do  not  take  that  view  of  the  matter. 

Counsel  for  the  respondent,  it  seems  to  me,  drops  into  a  strange 
contradiction  with  respect  to  the  facts  and  the  law  relating  to  the  first 
three  articles  of  impeachment.  He  argues  part  of  the  time  upon  the 
theory  that  the  things  charged  there  are  not  offenses,  and  then  swing- 
ing around  to  another  branch  he  reaches  the  conclusion  and  proclaims 
that  the  charge  is  one  of  petty  larceny;  that  this  judge  is  charged 
with  stealing  from  the  Federal  Treasury.  As  to  the  question  whether 
it  is  petty  .larceny  or  grand  larceny,  I  presume  the  amount  would 
determine  it. 


698       SWAYNE    IMPEACHMENT    PROCEEDINGS    IN    THE    SENATE. 

The  amounts  which  it  la  charged  and  stands  admitted  that  the 
respondent  took  from  the  public  Treasury  be^'ond  his  actual  expenses 
is  some  hundreds  of  dollars.  So,  I  take  it,  that  the  honorable  counsel 
for  the  respondent  was  mistaken  in  characterizing  this  as  petty  larceny. 
And  if,  to  accept  his  own  characterization  of  it,  it  is  larceny,  either 
grand  or  petty,  is  it  or  is  it  not  a  high  crime  or  misdemeanor?  Have 
we  reached  the  stage  of  the  proceSlings,  following  the  star  of  this 
beautiful  goddess  of  justice  that  the  eloquent  gentleman  has  been  fol- 
lowing in  speech,  where  larceny  is  not  comprehended  and  contained 
within  the  term  ^'  high  crimes  and  misdemeanors  ? "    I  hardly  think  so. 

The  eloquent  genueman  says  that  there  have  been  baleful  influences 
surrounding  this  respondent;  that  out  of  the  dark  hands  have  reached 
to  clutch  him;  claws  have  protruded  to  scratch  him;  influences  have 
been  brought  to  drag  him  down  and  degrade  him.  This  is  mysterious 
talk.  This  is  going  into  that  realm  of  darkness  into  which  we  have 
not  penetitited.  This  is  bringing  before  the  Senate,  perhaps  for  the 
effect  of  a  fine  rhetorical,  period,  that  of  which  there  is  no  evidence — 
that  of  which  I  think  there  could  be  no  evidence. 

We  have  been  conscious,  Mr.  President,  of  influences;  we  have  been 
conscious  of  a  reaching  out  from  the  dark;  we  have  been  conscious  of 
whisperings  from  behind  doors;  we  have  been  conscious  of  efforts  to 
poison  the  air  to  have  this  case  tried  and  determined  upon  something 
else  than  the  law  and  the  evidence,  according  to  the  merits.  But  they 
have  not  been  to  the  prejudice  of,  and  they  nave  not  been  designed  to 
bring  unjust  punishment  upon,  the  man  who  stands  at  your  bar.  They 
have  been  designed  and  employed  that  justice  may  go  astray,  and  that 
the  man  proven  guilty  may  stand  acquit. 

Immunitv  for  the  guilty  is  punishment  for  the  innocent.  The 
acquittal  of  Judge  Swayne,  if  he  is  shown  guilty,  is  the  punishment  of 
the  people  of  the  northern  district  of  Florida — the  people  of  the  north- 
ern district  to-day;  the  people  who  may  be  there  in  the  years  to  come, 
when  Judge  Swaj^ne,  if  you  turn  him  loose  again  to  prey  upon  them, 
will  be  their  judge,  and  if  we  may  judge  his  future  by  his  past,  their 
tyrant  and  oppressor. 

There  were  two  courses  open  to  Judge  Swayne  and  his  counsel  with 
respect  to  these  charges.  Thev  have  not  taken  either.  The  one  is  to 
deny  and  stand  upon  the  deniaf.  The  other  is  to  admit  and  plead  what- 
ever of  excuse  or  extenuation  they  may  think  exists. 

Take  the  matter  of  the  allowance  tor  traveling  expenses.  Judffe 
Swayne  is  standing  distinctly  and  positively  upon  the  ground  that  he 
examined  the  law,  that  he  studiea  the  law,  tnat  he  was  acquainted 
with  the  law,  that  he  knows  the  law,  and  that  he  is  entitled  to  $10  a 
day.  If  he  is  entitled  to  $10  a  day,  he  ought  to  be  acquitted  on  these 
three  charges.  There  is  no  question  about  that.  Is  he  entitled  to  itf 
Why  elimmate  the  words  ^'not  to  exceed  $10  a  day"  in  applying  the 
lawi 

What  meaning  can  you  give  to  them  if  he  is  entitled  to  $10  a  daj% 
even  though  he  did  not  spend  10  cents?  I  should  like  to  know  what 
meaning  is  to  be  given  to  them.  There  is  a  meaning  in  them,  and 
that  is,  the  law  does  not  give  him  $10  a  day.  Respondent's  counsel 
read  from  the  debates  which  took  place  in  the  House  of  Representa- 
tives and  in  this  august  body^  when  there  was  consideration  of  appro- 
priation bills  in  which  clauses  relating  to  these  matters  are  to  be  found. 
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Study  those  debates,  and  you  will  find  that  the  men  who  talked  unde^ - 
stanaingly  upon  the  subject — and  I  say  that  very  respectfully  to* 
everybwJy — proceeded  upon  the  theory  that  the  law  was  to  give  to  the 
judges  their  actual  expenses,  not  more, 

Mr.  Chandler,  of  New  Hampshire,  a  Senator  in  this  body  at  the 
time  when  one  of  the  colloqpies  took  place,  largely  participated  in  by 
the  honorable  Senator  from  Iowa  [Mr.  Allison]  and  by  Senator  Allen, 
of  Nebraska,  asked  Senator  Allen  rather  sharplv  whether  he  meant  to 
intimate  that  there  was  any  judge  in  the  United  States  who  took  $10 
a  day  unless  he  actually  expended  it. 

The  Senator  from  Iowa,  who  had  the  bill  in  charge,  showed  very 
clearly  and  very  distinctly  by  what  he  said  upon  that  occasion  what 
he  understood  tne  law  to  mean.  The  real  question  was,  so  far  as  the 
debate  in  the  Senate  went,  as  to  whether  tnere  ought  to  be  restored 
something  like  the  old  requirement  that  the  jud^esdetail  their  expenses. 
There  was  a  disposition,  and  a  proper  one,  I  think — at  least  that  pre- 
vailed in  the  view  of  the  Senate  and  the  House — not  to  make  that 
requirement.  But  the  requirement  of  limiting  them  to  $10  a  day  and 
providing  for  the  payment  of  their  actual  expenses,  and  nothing  but 
their  actual  expenses,  remained  and  remains  now. 

I  am  willing  to  submit  this  matter — the  managers  are  willing  to  sub- 
mit it — upon  the  naked  matter  of  law  on  whicn  the  respondent  has 
chosen  to  stand.  His  counsel  have  argued,  however,  that  the  charge 
has  not  been  proven. 

It  is  established  by  the  evidence  that  this  judge  did  not  expend  $10 
a  day.     We  have  proved  what  the  traveling  expenses  were,  if  he  had 

Eaid  his  fare,  which  he  did  not  do.  We  have  proved  what  his  hotel 
ills  were.  We  have  proved  the  ordinary  expenses,  the  verv  kind  of 
expenses,  and  all  the  expenses  that  were  mentioned  in  the  debates  as 
constituting  the  expenses  of  the  Judge  for  which  this  allowance,  not 
to  exceed  $10  a  day,  was  to  be  made.  It  would  have  been  very  easy 
indeed,  if  there  had  been  other  legitimate  expenses,  for  the  respond- 
ent to  have  proved  them,  and  not  having  proven  them,  it  passes,  it 
seems  to  me,  the  bounds  of  human  reason  to  reach  the  conclusion  that 
they  existed. 

But  the  honorable  counsel  proceeds  further.  He  says  it  must  have 
been  known  to  the  Judge  and  to  the  district  attorney,  to  the  people  in 
the  neighborhood  generally,  that  in  a  comparatively  small  place  like 
Waco,  Tex.,  and  "^ler,  Tex.,  a  judge,  of  course,  did  not  spend  any- 
thing like  $10  a  day. 

He  argues  at  one  point  that  we  have  not  proven  that  he  did  not  spend 
$10  a  day,  and  at  another  point  he  insists  not  only  that  he  did  not,  but 
that  everybody  must  have  known  it.  And  then  he  says  that  the  mar- 
shal must  have  known  it;  that  the  marshal  ought  to  have  passed  upon 
the  accounts  of  the  Judge.  A  certificate,  the  form  of  which  is  in  the 
record,  was  furnished  the  Judge  from  the  Treasury  Department.  In 
the  use  of  that  certificate  he  certified  what  his  expenses  were.  He 
was  required  to  do  it. 

Then  the  marshal  ought  to  have  proceeded,  I  suppose,  in  review. 
The  marshal  ought  to  have  organized  himself  into  some  sort  of  a  tri- 
bunal, not  provided  by  the  law,  but  suggested  by  ingenious  counsel, 
and  said:  ""^  Judge,  I  believe  I  will  swear  you  about  this  matter.  I  will 
just  look  into  uiis.     Before  1  can  pass  on  this,  although  the  law  com- 
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pels  me  to  pa}^  it,  I  will  examine  you  and  cross-examine  you  and  see  if 
you  have  not  been  lying  about  it."  It  is  asking  too  much  of  the  mar- 
shal. It  is  asking  a  little  too  much  of  anybody.  The  law  required  the 
Judge  to  certify  the  amount  of  his  expenses;  required  the  marshal  to 
pay  them;  required  that  the  marshal  should  receive  credit  in  the  settle- 
ment of  his  account^  for  the  amount  he  did  pay  in  that  way. 

Then  how  stands  the  matter  with  reference  to  these  three  articles? 
The  law  provided  for  giving  the  Judge  his  expenses,  not  to  exceed  $10 
a  day;  his  expenses,  not  $10  a  day;  his  expenses,  with  that  as  the  limit. 
If  they  ran  beyond  $10  a  day,  he  was  not  to  have  more  than  $10  a  day. 
The  Judge  cei-tified  that  his  expenses  were  $10  a  day.  The  marshal 
paid  the  expenses  as  he  had  to  do,  as  the  Judge  certified,  and  got 
credit  upon  nis  accounts,  as  under  the  law  the  accounting  officers  are 
compelled  to  give  him  credit. 

The  Judge  did  not  spend  that  money.  The  Judge  did  not  think  he 
had  expended  that  money.  The  Judge  knew  he  had  not  expended  that 
amount.  The  Judge  made  a  false  certificate,  expressly  forbidden  in 
the  statute.  The  provision  is  in  the  record.  And  by  means  of  that 
false  certificate  and  false  statement  he  received  $10  a  day.  1  would 
not  have  used  the  term  myself,  for  I  do  not  care  to  be  harsn,  or  unnec- 
essarily harsh,  in  this  matter,  but  I  can  not  express  the  thought  more 
aptly^  than  the  learned  counsel  for  the  respondent  did  when  he  said 
that  it  amounted  in  our  charge,  as  it  amounts  in  fact,  to  larceny.  If 
that  is  not  impeachable,  acquit  because  it  is  not. 

Take  the  matter  of  residence.  The  respondent,  in  his  answer,  makes 
it  very  clear  that  he  did  not  reside  in  his  district  for  the  period  of  at 
least  six  years.  1  will  read  that  paragraph.  I  do  not  want  to  do  any 
injustice  to  the  respondent. 

The  respondent  further  says  that  his  residence  now  is  in  Pensacola,  in  the  north- 
em  district  of  Florida,  and  that  such  residence  be^n  shortly  after  the  passage  of  the 
act  of  July  23,  1894,  which  excluded  from  said  district  St.  Auffustine,  his  previous 
residence,  and  has  continued  dowi)  to  the  present  time,  his  local  abode  now  oeing  at 
No.  13  West  La  Rua  street,  Pensacola,  where  he  has  resided  since  October  1,  1903; 
and  he  says  his  local  abode  prior  to  October  1,  1903,  and  from  and  after  October  1, 
1900,  was  in  the  Simmons  cottage  on  Belmont  street,  Pensacola;  and  that  his  local 
abode  prior  to  October  1,  1900,  and  from  and  after  the  beginning  of  his  residence  in 
Pensacola,  was  at  times  at  the  Escambia  Hotel  and  at  times  at  the  boarding  house  of 
Capt.  William  H.  Northrop  on  West  Gregory  street  in  said  city. 

All  the  residence  from  1894  until  1900  to  which  he  makes  a  pre- 
tense in  his  answer  is  the  sort  of  residence  which  every  drummer  has 
in  every  town  he  visits;  which  every  juryman  who  attends  a  court  in 
a  county  town  has  in  that  county  town;  which  I  could  have  in  New 
York  by  going  over  there  to-morrow  and  coming  back  the  day  after; 
the  residence  of  the  wayfarer  and  sojourner  in  tne  land.  Accoixling 
to  his  own  statement,  according  to  the  testimony,  overwhelming, 
undenied,  and  undeniable,  he  haclno  residence  in  the  northern  district 
of  Florida  for  more  than  six  years. 

Now,  there  is  no  escape  from  that,  as  a  matter  of  fact.  There  is 
no  pretense  that  it  is  not  true,  as  a  matter  of  fact.  There  can  be  no 
pretense  that  it  is  not  true,  as  a  matter  of  fact.  The  law,  plain  and 
distinct  as  any  law  can  be,  a  law  more  than  ninety  years  old,  provides 
that  a  judge  must  reside  in  his  district,  and  that  if  he  does  not  he  is 
guilty  of  a  ''  high  misdemeanor." 

Then,  in  asking  for  the  removal  of  this  judge  from  office,  are  we 
invoking  stern  justice  from  some  dark  age?    Are  we  invoking  justice 
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with  eyes  blinded  and  heart  filled  with  malice  and  brain  clouded,  or 
are  we  invoking  the  justice  of  this  magnificent  age  in  the  world's  prog- 
ress; the  justice  of  enlightenment,  the  justice  of  Knowledge,  the  justice 
that  will  not  lose  sight  of  the  people  of  a  great  district  in  order  to 
shield  from  his  just  deserts  the  man  who  has  been  their  oppressor? 

Now,  as  to  the  wisdom  of  this  law,  it  is  not  necessary  for  me  to 
argue.  The  wisdom  of  it,  the  propriety  of  it,  the  wholesomeness  of 
it,  it  seems  to  me,  every  man  ought  to  concede.  But  there  it  is  the 
law.  While  you  can  not  remove  a  judge  except  by  this  power  of 
impeachment,  while  he  is  anchored  beyond  all  the  storms  that  beat  and 
all  the  waves  that  roll,  and  can  not  be  removed  except  by  the  action 
of  this  bod^,  after  suitable  action  hy  the  House  of  Representatives — 
while  that  is  true,  there  is  nothing  in  the  Constitution  that  prevents  a 
judge  from  vacating  his  office. 

Judge  Swayne  could  have  quit  the  office.  Judge  Sway ne  could  have 
resented  this  ''outrage"  perpetrated  upon  him,  as  is  suggested  in  a 
vague  way  by  his  counsel,  when  the  lines  of  his  district  were  changed. 
Judge  Swayne  could  have  thrown  up  the  office  and  resumed  that  work 
whicn,  according  to  counsel,  he  accomplished  so  magnificently,  of  climb- 
ing up  and  up  the  steep  mountain  until  again  henught  have  been  upon 
the  pinnacle  of  it. 

But  he  did  not  do  it;  and  not  having  done  it,  I  put  it  to  the  Senate 
straight  and  plain.  Judge  Swayne  not  having  lived  in  the  district  for 
six  long  years,  having  violated  and  despised  and  spat  upon  the  law,  is 
it  not  asking  a  good  deal  of  you  to  ask  vou  to  acquit  him? 

On  what  ground  shall  you  acquit  him?  If  you  do  acquit  him  of  that 
charge,  will  you  say  that  this  law,  which  was  passed  by  the  men  who 
served  in  this  great  body  before  you  did,  long  years  ago  and  genera- 
tions ago,  and  who  served  in  the  other  great  body,  whose  representa- 
tives we  are  temporarily  in  this  proceeding,  is  to  have  no  binding 
effect  upon  you — that  it  amounts  to  nothing,  that  it  has  merely  been 
permitted  to  slumber  upon  the  statute  books  through  these  generations, 
finally  to  be  drawn  up  and  in  the  most  solemn  manner,  in  the  greatest 
legislative  body  upon  earth,  declared  worth  less  and  of  no  binding  effect? 
Are  you  going  to  declare  that?  You  are  asked  to  do  it  when  you  are 
asked  to  acquit  upon  this  charge.  Are  you  going  to  declare  that 
against  evidence  undeniable  and  undenied,  against  open  and  direct  evi- 
dence of  nonresidence,  not  casual,  not  accidental,  but  prolonged,  pre- 
determined, continuous — are  you  going  to  declare  that? 

You  were  told  in  an  ingenious  argument  by  one  of  the  eminent  coun- 
sel for  the  respondent  that  this  provision  of  the  law  does  not  require 
Judge  Swayne^s  family  to  live  at  the  place  of  his  residence,  and  because 
of  that  he  need  not  have  in  his  district  a  "coop"  and  thus  be  prepared 
to  gather  in  the  "chickens."  These  chickens  were  scattered  far  and 
wide  over  the  face  of  the  earth.  The  flock  was  not  so  very  large — 
three  of  them. 

One,  according  to  his  own  testimony,  left  home  and  went  to  college 
in  1891,  and  immediately  after  his  graduation  married  and  set  up  a 
family  altar  of  his  own.  Another,  a  few  years  later,  left  home  to 
attend  college.  That  accounts  for  the  two  boys.  They  had  found  a 
coop  somewnere  else.  There  is  nothing  said  about  the  wife  and  the 
daughter,  but  what  a  desperate  undertaking  that  must  have  been  to 
find  a  residence  somewhere  in  all  that  great  land  of  flowers,  in  all  that 
land  of  oranges,  where  the  breezes  are  supposed  to  be  laden  with 
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odors  from  spice  groves  and  where  eternal  summer  is  supposed  to 
abide. 

In  the  difficulty  of  finding  a  residence  with  a  parlor  40  feet  wide  and 
long  and  no  pillars  appeared  a  plain  omission  in  the  statute.  The 
statute  should  require  the  judge  to  live  in  his  district  provided  he  can 
find  in  it  a  parlor  to  suit  him,  but  if  he  does  not  the  law  shall  not 
apply. 

But,  Mr.  President  and  gentlemen  of  the  great  Senate  of  the  United 
States,  it  seems  to  me  it  is  a  waste  of  time  to  argue  longer  upon  this 
proposition.  We  have  made,  and  the  respondent  admits  that  we  have 
maoe,  with  respect  to  this  article,  our  case  complete.  It  is  now  with 
you  to  say  whether  you  will  enforce  the  law  or  whet*her  against  the 
law  and  the  fact  you  will  turn  this  man  loose. 

The  Davis  and  Belden  case  naturally  comes  in  for  some  comment 
Let  us  look  over  the  history  of  that  case  for  a  few  moments.  It  seems 
that  there  had  been  pending  from  time  to  time  in  the  State  courts,  and 
to  some  extent  in  the  United  States  courts,  litigation  about  a  valuable 
tract  of  land  in  the  city  of  Pensacola,  this  city  where  the  Judge  could 
not  find  a  home  in  six  years.  A  suit  was  brought  in  the  name  of 
Florida  McGuire  as  plaintiflf  against  certain  parties  for  about  265  or 
270  acres  of  land  in  that  city.  That  suit  was  pending  in  the  court 
over  which  Judge  Swayne  presided.  Along  in  the  summer  of  1901 
Judge  Swayne  negotiated  with  an  agent  representing  the  owner  for 
the  purchase  of  a  portion  of  that  land,  known  as  ''block  91." 

At  the  time  he  went  out  to  view  the  land,  and  when  the  negotiations 
were  in  progress,  and  when  the  deal  was  made,  Jud^e  Swa^'ne  said  to 
the  agent  of  the  other  party:  ''  If  I  buy  this  it  will  disqualify  me  from 
sitting  in  the  trial  of  the  Florida  McGuire  case."  Did  he  say  that,  in 
substance,  or  did  he  not  say  it?  Mr.  Hooten,  the  agent,  swore  posi- 
tively that  he  did,  and  nobody  denies  it. 

With  the  ready  facility  which  counsel  for  the  respondent  have  shown 
for  finding  perjurers  here,  there,  and  everywhere,  are  you  going  to 
sweep  this  man  oflf  his  feet,  and  sweep  his  testimony  out  of  the  record, 
on  the  ground  that  he,  too,  is  a  perjurer?  I  take  it  you  will  not.  I 
take  it  that  the  ordinary  instincts  of  decent  humanity  revolt  at  brand- 
ing a  man  as  a  perjurer  when  there  is  nothing  inconsistent  in  the  story 
he  tells,  and,  when,  with  ample  opportunity  at  command  to  contradict 
it,  there  is  no  denial  of  it.  I  take  it  as  a  fact,  and  I  am  warranted  in  tak- 
ing it  as  a  fact,  because  it  is  proven  and  its  correctness  is  not  questioned. 

Now,  then,  in  the  summer  of  1901.  Judge  Swayne,  knowing  that 
block  91  was  embraced  in  the  tract  ot  land  for  which  suit  had  been 
brought  in  his  court  by  Florida  McGuire,  against  a  number  of  defend- 
ants, deliberately  made  a  contract  for  the  purchase  of  that  lot.  If 
time  were  abundant  one  might  pause  for  a  moment  to  comment  upon 
that  performance.  Here  is  a  judge  for  life,  with  at  least  a  reasonable 
salary,  in  a  court  which  has  not  much  business. 

Here  is  a  case  involving  a  million  dollars'  worth  of  property,  a  con- 
siderable thing  in  a  community  like  that  of  Pensacola,  I  take  it,  delib- 
erately bargaining  with  the  agents,  one  of  whom  is  a  party  in  that  suit, 
a  party  defendant,  for  the  purchase  of  a  piece  of  land  alleged  to  belong, 
to  another  party  defendant,  doing  it  with  his  eyes  open  and  saying 
''If  I  buy  this  it  will  render  me  incompetent  to  try  the  case,  and  taere 
will  have  to  be  another  judge  called  in."  Mow,  I  think  there  are 
judges,  I  hope  there  are,  who  would  not  engage  in  negotiations  about 
the  subject-matter  of  litigation  in  their  court.     Judge  Swayne  did. 
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The  plaintiffs  in  that  case  heard  of  the  transaction,  and  Mr.  Paquet 
and  Mr.  Belden,  who  were  the  plaintiff's  counsel,  wrote  to  Judge 
Swayne,  calling  his  attention  to  the  fact  that  they  had  heard  of  his 
dealing  for  a  portion  of  this  property  and  asking  him  to  write  to  J  udge 
Pardee,  that  Judge  Pardee,  the  circuit  judge  in  that  circuit,  might  send 
in  some  disinterested  judge  to  try  the  case.  Mr.  Belden  says  that  letter 
was  written  in  August.  At  all  events,  it  was  written  a  considerable 
time  before  the  court  met.  There  was  no  answer  to  the  letter,  no  sug- 
gestion to  Judge  Pardee  to  send  in  a  judge  who  had  not  been  dealing 
for  the  property,  the  purchase  of  which,  according  to  Judge  Swayne 
himself,  would  disqualify  him  from  sitting  in  the  case. 

Court  time  arrived,  and  then  arrived  Judge  Swayne,  the  alien.  He 
did  not  live  there.  The  strang-er  judge  dropped  in  as  a  drummer 
might  drop  in  to  attend  to  particular  business  on  his  rounds.  Judge 
Swayne  dropped  in  and  opened  court.  On  the  first  day,  it  is  said,  he 
made  a  statement  in  regard  to  this  matter.  He  said  that  a  (j^uitclaim 
deed  had  been  sent  to  him;  that  he  would  not  take  a  quitclaim  deed; 
that  the  whole  matter  had  dropped  and  he  did  not  have  any  interest; 
that  the  negotiation  had  been  by  a  member  of  his  family.  Later  on 
the  Judge  disclosed  that  the  member  of  his  family  with  whom  the 
deal  was  made  was  his  wife. 

Criminal  business  went  on  and  Saturday  night  approached.  The 
case  of  Florida  McGuire  against  the  PensacolaCity  Company  and  others 
was  called.  The  attorneys  for  the  defendant  were  ready,  but  the 
attorneys  for  the  plaintiff  were  not.  The  case  had  -not  been  set  down 
for  trial.  There  is  no  dispute  about  that.  Everybody  who  testifies 
al)out  it  admits  it.  It  had  not  been  set  down  for  trial  for  any  par- 
ticular day.  The  parties  were  expecting  to  try  it  and  expecting  to 
get  ready  to  try  it. 

It  is  testified  by  Mr.  Marsh,  the  clerk,  that  it  was  the  custom  of  the 
court  to  set  cases  down  for  trial  upon  a  particular  day  when  the  parties 
agreed  to  it,  providing  so  doing  did  not  lead  to  detaining  the  jury  an 
unreasonable  length  of  time.  I  think  that  almost  any  lawyer  will  con- 
clude that  when  a  case  is  not  set  down  for  trial  for  a  particular  day 
nobody  is  authorized  to  summon  witnesses  for  a  particular  day,  and 
that  if  any  party  does  summon  witnesses  for  a  day  before  the  time 
when  the  case  is  taken  up  for  trial,  upon  consideration  of  the  taxing  of 
costs  he  himself  will  have  to  pay  for  the  attendance  of  those  witnesses. 

Now,  there  was  nothing  unreasonable  in  asking  that  that  case  be  set 
down  for  trial  at  a  time  to  which  the  plaintiffs  could  summon  their 
witnesses.  The  plaintiffs  were  not  autnorized  to  summon  their  wit- 
nesses. They  had  no  right  to  summon  them  to  any  particular  day, 
and  they  knew  not  to  what  day  to  summon  them.  That  stands 
admitted  and  is  beyond  the  possibility  of  dispute.  They  asked  that 
the  case  be  set  down  for  trial  upon  the  ensuing  Thursday.  The 
defendant's  attorney  objected  to  it. 

The  Judge  announced  that  the  case  had  to  go  to  trial  on  Monday 
morning  unless  continued  for  cause.  Now,  the  plaintiffs  asked  no 
continuance.  They  asked  simpl}^  a  postponement.  There  was  no  sug- 
gestion that  Thui-sday  was  too  far  off;  that  Tuesday  or  Wednesday 
might  answer  equallv  well.  '^  Monday  morning  try  or  continue; "  that 
was  the  ultimatum  of  the  Judge.  The  attorneys  after  the  adjournment 
of  the  court  concluded  to  dismiss  the  case. 

Now,  counsel  for  respondent  raises  a  question  about  that  and  says 
that  hearing  on  Sunday  that  there  would  be  contempt  proceedings 
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against  them  they  then  concluded  to  dismiss  the  case.  That  is  a  gra- 
tuitous statement,  entirely  gratuitous,  for  there  is  not  an  atom  of  tes- 
timony, not  an  intimation  in  the  evidence  upon  which  that  statement 
could  be  rested.  The  evidence  uncontradicted  is  that  they  decided 
Saturday  evening  after  the  adjournment  of.  the  court  to  dismiss  that 
case.  1  challenge  anybody  to  find  in  the  record  any  contradiction  of 
that. 

They  decided  also,  after  deciding  to  dismiss  the  case,  to  bring  a  suit 
against  Judjge  Swavne  in  the  State  court  of  Escambia  County,  being 
the  county  in  whicn  the  city  of  Pensacola  is  situated;  and  then  began, 
in  the  estimation  of  Judge  Swayne,  their  great  sinning.  They  did 
bring  the  suit.  They  had  the  clerk  looked  up,  had  the  proper  papers 
issued,  had  Jud^e  Swayne  summoned  that  night.  There  is  the  com- 
mencement of  the  great  offending. 

But  who  were  tne  attorneys  m  ^this  Florida  McGuire  case  in  the 
Federal  court?  Counsel  say  it  is  very  evident  that  Davis  was  an  attor- 
ney; he  was  seen  counseling  with  Paquet,  seen  counseling  with  Belden, 
seen  around  about  there,  and  had  no  other  business  in  court;  that  it  is 
very  evident  indeed  that  Davis  was  an  attorney.  Was  he  or  was  he 
not?  He  swore  that  he  was  not.  Belden  swore  that  he  was  not. 
Pryor,  the  man  who  employed  the  attorneys  and  had  the  management 
of  that  matter  for  the  plaintiff,  swore  that  he  was  not.  And  who  swears 
that  he  was?  Why,  Marsh  guesses  from  appearances  that  he  was  an 
attorney,  and  Blount  presumes  to  assume  or  to  guess  from  appearances 
that  he  was  an  attorney  in  the  case. 

Now,  let  us  go  a  little  further  in  that.  I  appeal  to  your  common 
intelligence  and  your  common  experience  in  life  to  say  as  an  absolute 
fact,  as  a  conclusion  as  to  the  correctness  of  which  there  can  be  no 
doubt,  that  he  was  not  an  attorney.  Davis  was  a  young  man  and  a 
young  lawyer.  He  had  lived  in  that  city  about  a  year.  He  was  a 
stranger  in  a  strange  community,  presumably  with  a  comparatively 
small  practice — with  no  practice  m  that  court  at  that  time.  On  Sun- 
day morning  Paquet,  getting  a  telegram  calling  him  home  on  account 
of  the  sickness  of  some  member  or  his  family,  asked  Mr.  Davis  to 
appear  for  him  and  have  the  case  of  Florida  McGuire  against  the  Pen- 
sacola City  Company  and  others,  in  Judge  Swayne's  court,  dismissed. 

Promptly  Monday  morning,  upon  the  opening  of  court,  Davis  had 
himself  noted  upon  the  docket  as  one  of  the  attorneys.  Davis,  an 
attorney  all  through  the  week,  a  stranger  in  a  strange  city,  a  young 
man  with  comparatively  small  practice,  concealed  the  fact  that  he  was 
an  attorney,  kept  everybody  from  knowing  it,  not  allowing  himself  to 
get  the  benefit  of  the  advertisement  which  would  come  from  the  noting 
of  his  name  upon  the  docket  as  one  of  the  attorneys  in  this  million- 
dollar  suit. 

And  then  fearful,  frightened  on  account  of  these  contempt  proceed- 
ings, on  Sunday  they  aecided  to  dismiss  this  case,  says  the  eloquent 
counsel  for  the  respondent.  Yet  affrighted  because  they  were  going  to 
be  proceeded  against  in  the  court  of  tnis  kindly  judge,  Davis  nishes  in 
Monday  morning  and  connects  himself  with  the  case  with  which  he 
had  no  connection  before.  A  remarkable  lot  of  things  must  have 
transpired.  Human  nature  must  have  been  running  in  strange  chan- 
nels in  a  good  many  i)eople  there  besides  Judge  Swayne,  if  these  things 
can  be  true.  If  they  are  not  true,  Davis  was  not  an  attorney.  The  tes- 
timony shows  that  he  was  not  an  attorney  until  months  afterwards, 
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when  the  Florida  McGuire  case  was  J)rought  again  in  Judge  Swayne's 
court.     So  much  for  that  branch  of  it. 

Mr.  William  A.  Blount  says  he  would  go  to  Paquet  and  talk  to  Paquet 
about  when  they  probably  would  reach  their  case.  The  very  fact  that 
he  did  talk  to  him  about  when  it  would  be  reached  shows  conclusivelj^ 
even  be^^ond  his  own  story^,  that  there  could  be  no  sense  in  any  man 
subpoenaing  witnesses  for  a  particular  day.  When  he  would  go  and 
talk  to  Paquet,  Davis,  he  says,  would  be  there  consulting  Paquet;  and 
then  when  he  was  asked  about  what  Davis  said  he  coula  not  recollect 
a  thing.  When  he  was  asked  about  what  Paquet  said  he  could  not 
recollect  a  thing. 

This  William  A.  Blount,  we  understand  from  the  counsel  for  the 
respondent,  is  an  honor  to  the  profession  and  a  glory  to  the  Southland, 
a  land  that  has  been  prolific,  as  counsel  truly  says,  in  the  production 
of  lawyers  and  statesmen  and  warriors,  of  men  good  and  brave  and 
true;  and  at  the  head  and  front  of  all,  as  the  ages  march  along,  is  to  be 
placed  this  William  A.  Blount.  Let  us  have  William  A.  Blount  stand 
out  here  in  the  presence  of  the  Senate  and  in  the  presence  of  the 
countr3%  as  he  stood  out  ^vhen  he  was  upon  the  witness  stand.  Let  us 
have  him  appear  as  he  appeared,  and  not  as  counsel  would  have  him 
appear. 

He  was  asked,  not  by  a  manager — for,  swearing  on  the  other  side,  he 
might  have  a  certain  degree  of  resentment  toward  the  manager  or  a 
certain  disposition  to  shield  or  guard  himself  against  the  question — 
but  asked  by  one  of  the  honorable  members  of  your  own  body,  to  state 
whether  Judge  Swayne  when  he  sentenced  Belden  and  Davis  showed 
anger  or  resentment.  He  could  not  answer  that  without  giving  his 
opinion.  Do  you  believe  that  is  true?  If  you  are  observing  a  man, 
can  you  tell  whether  he  shows  anger  or  resentment? 

It  was  not  a  q^uestion  as  to  whether  the  Judge  ought  to  show  anger 
or  resentment;  it  was  not  a  question  as  to  whether  if  he  did  show  any 
he  showed  too  much;  but  did  he  show  anger  or  resentment  in  pro- 
nouncing this  sentence?  He  can  not  answer  that  unless  he  gives  his 
opinion.  Of  course  objection  was  made  to  giving  his  opinions,  because 
he  had  been  giving  his  opinion  by  his  action  in  that  contempt  proceed- 
ing. But  later  on  he  manages  to  get  in  his  opinion,  and  he  says  that, 
according  to  his  opinion,  the  Judge  was  not  any  more  severe  than  he 
should  be. 

He  was  asked  again,  by  another  Senator,  at  another  time,  whether 
or  not  when  he  took  this  office  of  "attorney  for  the  court,"  and  that 
is  most  aptly  phrased  in  this  particular  case,  for  attorney  for  the  court 
he  was — ne  was  asked  by  another  Senator  whether,  when  he  took  this 
office  as  attorney  for  the  court  in  these  proceedings,  he  inaugurated 
this  contempt  proceeding  in  order  to  vindicate  the  bar  or  to  protect 
the  bar  and  the  court,  or  whether  he  did  it  because  he  was  a  defend- 
ant and  counsel  for  other  defendants  in  the  Florida  McGuire  case. 

Then  this  magnificent  leader  of  Southern  thought,  this  splendid  rep- 
resentative of  Southern  chivalry,  as  the  gentleman  would  have  us 
understand,  showed  considerable  resentment.  What  did  he  say  about 
it?  He  said  if  he  knew  himself  he  thought  he  did  it  to  protect  the 
bar  by  having  them  punished.  Then  he  goes  on  to  say  that  he  did  not 
fear  them.  No,  sir;  he  did  not  fear  these  three  lawyers;  that  if  he 
had  been  selecting  attorneys  to  oppose  him  his  choice  would  have 
fallen  upon  the  three.     That  was  not  responsive  to  anything  asked 
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him,  not  explanatory  of  anything  involved  in  the  question  or  in  the 
real  answer  to  the  question,  but  vastly  explanatory  of  the  feeling,  of 
the  animus,  of  the  bitterness  and  hatred  of  this  exemplary  man,  Mr. 
William  A.  Blount. 

At  another  stage  of  the  proceedings,  and  not  in  answer  to  any  ques- 
tion, but  as  a  volunteer  statement,  torn  of  his  spleen  and  hatred  and 
his  desire  to  shield  and  protect  the  Judffe  against  harm  for  venting  the 
Judge's  spleen  and  his  spleen,  he  said  Tie  had  won  all  the  other  cases 
and  ne  certainly  expectea  to  win  this.  I  suppose  he  was  opposed  to  a 
discontinuance  or  a  dismissal.  He  said,  referring  back  as  well  as  he 
could  to  his  state  of  mind  at  that  time,  that  he  was  rather  inclined  to 
believe  that  he  preferred  to  have  them  try  it,  that  he  had  won  all  the 
other  cases  relating  to  the  same  matter  and  he  expected  to  win  this. 

Of  course  I  can  not  go  into  a  comparison  of  tne  relative  merits  of 
the  lawyers  who  have  figured  in  this  case,  and  it  is  not  material  to  the 
issue  now  before  the  Senate  upon  which  the  Senate  is  to  pass,  whether 
this  William  A.  Blount  is  a  great  and  a  good  man  and  a  great  and  good 
lawyer,  or  whether  he  is  not.  If  I  wished  or  hoped  to  stand  in  history 
as  a  good  man  or  a  great  lawyer,  I  would  piTiy  the  good  God  above  me 
to  preserve  and  keep  me  from  ever  furnishing  such  evidence  of  my 
goodne£)S  or  my  greatness  as  William  A.  Blount  furnished  when  he 
was  upon  the  stiEtna  as  a  witness. 

Look  at  the  unseemly  character  of  that  whole  proceeding.  Who  is 
Blount?  A  party  largely  interested  in  this  litigation,  counsel  for 
other  parties  in  this  litigation,  summoned  by  Judge  Swayne  over  the 
telephone  on  Sunday  to  consult  about  the  bringing  of  this  State  court 
suit,  who  says  to  the  Judge  that  it  savored  to  him  of  contempt.  Of 
course  it  savored  to  him  of  contempt. 

But  before  we  go  to  that  let  us  look  at  the  conduct  oi  the  Judge  in 
refusing  to  recuse  himself.  That  has  not  been  commented  upon  very 
much.  There  are  men  here  who  were  judges  before  they  were  Sena- 
tors and  others  who  were  lawyers  before  they  came  to  the  Senate,  and 
who  are  lawyers  and  judges  still.  You  are  all  judges  here  now  in  this 
proceeding,  whether  you  be  of  the  legal  proiession  or  of  any  other 
calling  in  life. 

I  ask  what  one  of  you,  proud  of  his  honor  and  standing  as  a  man, 

groud  of  his  reputation,  careful  to  guard  against  the  imputation  of  dis- 
onor — what  one  of  you,  after  having  dealt  with  a  subject-matter  of 
litigation,  even  without  objection  by  either  party,  much  more  on 
request  by  either  party  to  stand  aside,  would  nave  taken  the  bench, 
where  justice  ought  to  be  administered  impartially,  where  there  ought 
to  be  neither  fear  nor  favor,  where  the  scales  of  justice  ought  to  be 
held  with  a  steady  hand?  What  one  of  you  would  take  the  bench  in 
litigation  of  vast  moment  to  many  people,  and  would  pass  upon  the 
matters  that  you  had  passed  upon  tentativel}- ,  at  least,  in  your  negotia- 
tions for  a  portion  of  the  subject-matter  of  the  litigation? 

In  the  very  nature  of  things  Judge  Swavne  must  have  know^n,  and 
did  know,  something  about  the  title  to  tfiat  tract  of  land.  He  had 
been  negotiating  for  the  purchase  of  that  land  from  Edgar,  who  was  a 
defendant  in  that  Florida  McGuire  suit,  although  he  had  not  been 
summoned,  it  is  true.  Judge  Swayne  had  determined  that  he  would 
take  the  title  that  Edgar  had,  the  very  title  that  he  was  to  pass  upon 
if  he  sat  upon  that  bench,  the  very  title  in  question  in  that  litigation — 
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he  had  determined  that  he  would  take  it;  and  the  only  reason  he  did 
not  take  the  property  and  receive  the  deed  was  because  Edgar  did  not 
make  a  warranty  deed  instead  of  a  quitclaim  deed. 

Now,  then,  I  say  in  decency,  man  with  man,  according  to  the  ethics 
of  the  profession,  according  to  the  principles  of  honor  and  manhood 
which  prevail  in  all  decent  ranks  of  society,  ought  not  this  judge  to 
have  stepped  aside,  and  gladly  stepped  aside?  Was  there  anything 
asked  of  nim  except  what  he  ought  to  have  done?  Ought  he  not  to 
have  stepped  aside  without  being  asked  to  do  it?  Why  dia  he  not  step 
aside?     1  can  not  answer  entirely. 

Why  were  the  defendants  so  particularly  anxious,  so  extremely 
anxious,  to  have  him  try  the  case — a  man  who  had  already  tried  it  off 
the  bench  by  determining  to  his  satisfaction  that  the  title  oi  the  defend 
ant  was  good  enough  for  him,  with  a  warranty  deed — why  was  this 

food  WiUiam  A.  Blount  not  willing  to  have  another  judge  come  in? 
>id  he  suppose  that  the  other  judge  would  not  bring  to  the  bench  the 
deep  and  profound  learning  with  which  the  usual  occupant  graced  it? 
Didf  he  suppose  that  the  other  judge  would  come  ignorant  of  the  law, 
while  this  judge  was  learned? 

Did  he  suppose  that  the  other  judge  would  lean  to  the  other  side, 
coming  in  a  stranger,  knowing  nothing  about  the  litigation,  having  no 
association  with  the  litigants,  not  depending  upon  any  of  them,  not 
calling  upon  any  of  them  to  do  anything  for  nim?  No!  It  stands  out 
clear  as  sunlight;  it  stands  out  as  distinct  as  a  peak  of  our  great  moun- 
tain range  in  the  rare  air  of  the  far  West,  that  the  defendants  desired 
this  judge  to  pass  upon  the  title  which  he  had  already  passed  upon. 
Aye,  thev  could  win  cases  with  that  kind  of  judges  upon  the  bench; 
they  could  get  decisions  from  a  judge  who  had  already  decided  in  theiir 
favor! 

It  is  in  evidence  here  that  their  decisions  were  obtained  from  State 
judges  disqualified  by  relationship  to  the  parties  in  the  suit — brothers- 
in-law  and  other  relatives.  With  that  kind  of  iudges,  in  that  sort  of 
courts,  this  ill-mannered,  gratuitous  boast  of  this  great  William  A. 
Blount  might  with  safety  be  made,  that  he  had  won  all  the  suits  before, 
and  he  did  not  fear  these  people. 

If  I  were  to  institute  a  comparison — it  is  not  necessary  to  do  it — but 
if  I  were  called  upon  to  institute  a  comparison  between  this  William 
A.  Blount  and  old  General  Belden — and  I  know  absolutely  nothing 
about  either  of  them,  except  that  which  I  have  seen  and  learned  since 
this  impeachment  proceeding  began — I  do  not  know  but  that  I  should 
at  once  prefer  Belden  of  all  the  attorneys  that  could  be  selected  to 
represent  the  side  of  an  antagonist.     I  do  not  know. 

It  seems  to  me  that  in  his  bearing  he  showed  as  much  of  the  gentle- 
man; he  showed  as  much  of  innate  breeding;  he  showed  as  much  of 
acquired  polish;  he  showed  as  much  knowledge  of  the  law,  and  as 
much  reaainess  to  answer  questions  fairly,  coolly,  calmly,  and  dispas- 
sionatelv  as  this  mighty  antagonist  who  had  selected  him  for  pulveriza- 
tion in  tne  court  of  Judge  Sway ne.  He  could  have  selected  anybody  for 
Eulverization  there.  That  is  not  as  rash  a  statement  after  all,  per- 
a-ps,  as  at  first  blush  it  might  appear  to  be. 

There  mi^ht  have  been  selected  for  the  plaintiff  three  of  the  great- 
est lawyers  m  the  United  States,  but  with  Blount  upon  the  side  of  the 
opposing  party  and  Swayne  upon  the  bench  it  might  not  be  so  rash, 
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after  all,  to  say  that  another  victory — a  victory  of  the  old  kind,  from 
disqualified  and  biased  and  prejuaiced  judges — might  reasonably  be 
expected,  and  might  smilingly  and  pleasantly  be  predicted. 

1  do  not  know  what  the  animus  of  Mr.  Blount  is.  I  do  not  know 
whether  it  is  deep  interest  in  this  case  or  whether  he  is  one  of  that 
kind  of  beings  who  sits  upon  a  throne  of  his  own  erection,  the  pillars 
of  which  are  his  own  imagination,  and  allows  not  any  other  pretender 
to  knowledge  of  the  law  to  approach  except  with  bowed  head  and  a 
pan  of  ashes.     I  do  not  know. 

It  may  be  it  is  political  bias  and  prejudice;  it  may  be  that  this  State 
senator  of  Florida,  seeing  an  opportunity'^  of  crushing  Belden,  a  man 
who  had  chosen  to  adhere  in  storm  and  sunshine  unaer  the  southern 
skies,  down  where  the  magnolia  blooms,  to  the  party  of  his  choice, 
although  it  was  not  the  party  of  the  majority — it  may  be  that  he  could 
not  resist  a  mean  instinct,  possibly  of  a  mean  nature — I  do  not  know 
how  that  is — to  crush  this  man,  to  humiliate  him,  to  disgrace  him  by 
making  him  lay  his  aged  head  and  his  weary  frame  within  the  narrow 
limits  of  a  cell,  from  which  probably  a  vile  felon  had  just  emerged 
and  into  which  another  vile  felon,  perhaps,  would  go  when  he  vacated 
it.  1  do  not  know.  It  looks  as  though  the  effort  was  to  crush  out 
anybody  that  chose  to  push  this  claim  of  the  Caro  or  Rivas  heirs;  it 
looks  as  though  there  was  a  combination  to  destroy  anybody  that  inter- 
fered with  the  triumph  of  this  man  who  had  triumphed  so  often,  this 
man  who  vaunts  himself  and  is  vaunted  here  as  so  great  a  lawyer. 

It  has  been  my  observation  in  the  slight  experience  I  have  had  at 
the  bar  and  in  the  courts  that  the  great  lawyer  resorts  to  no  such 
means^  that  the  great  lawyer  rejoices,  like  the  gladiator,  in  the  manly 
contest  in  the  open  forum;  that  he  admires  the  ability  and  learning  of 
his  opponent;  tnat  he  presses  his  case  by  the  power  of  learning  and 
the  force  of  intellect  for  all  that  it  is  worth,  and  that  he  leaves  to  the 
shyster  who  haunts  courts  where  drunks,  toughs,  and  vagrants  are 
gathered  before  the  police  judge  to  pursue  a  different  course. 

Thesegentlemen,  Paquet  and  Belden,  concluded  to  dismiss  that  case 
in  the  federal  court,  and  they  brought  suit  against  Swayne.  Did 
they  have  a  right  to  bring  it?  The  sSitute  of  Florida,  which  I  had 
read  here  and  which  is  in  the  record,  distinctly  and  plainly  provides 
for  such  a  suit  as  that  brought  against  Swayne.  The  case  that  was 
brought  anew  in  Swayne's  court  was  an  ejectment  case.  The  testi- 
mony here  is  that  a  large  part  of  that  land  was  vacant,  and  the  suit 
was  against  a  number  oi  defendants. 

Dnder  the  Florida  statute,  when  an  ejectment  suit  is  brought  the 
plea  of ''not  guilty"  puts  the  whole  matter  in  issue.  If  you  choose 
to  raise  the  question  of  possession  it  is  done  b}^  a  special  plea.  Wh}''  a 
special  plea  to  raise  the  question  of  possession  if  an  ejectment  suit  can 
not  be  brought  in  a  case  of  this  kind?  The  learned  lawyer  from  Pen- 
sacolaj  who  was  lawyer  and  client  and  friend  of  the  court  and  perse- 
cutor of  his  brother  attorneys,  did  not  in  his  exposition  of  law  or  of 
fact  inject  as  his  opinion,  even  out  of  order,  any  notion  to  the  effect 
that  that  sort  of  a  suit  could  not  be  brought  and  could  not  be  main- 
tained under  the  Florida  statute. 

Belden  says  that  he  believed  the  suit  could  be  brought  and  could  be 
maintained.  They  wanted  to  try  it  out  and  determine  Swayne's  inter- 
est. Respondent's  counsel  say  that  suing  Charles  Swayne  was  virtually 
calling  Judge  Swayne  a  liar.   That  is  the  statement.     Rude  and  harsh 
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it  may  have  been,  questioning  whether  the  Judge  had  told  precisel}" 
the  unvarnished  tiiith.  As  a  matter  of  fact,  by  the  Judge's  own  state- 
ment, the  Judge  himself  proves  that  he  did  not  tell  it,  and  does  not 
tell  it,  in  regard  to  these  matters* 

Take  the  statement  that  he  finally  spread  on  the  record  on  the  11th 
day  of  November,  1901,  when  these  contempt  proceedings  were  begun. 
There  is  not  an  atom  of  truth  in  it.  According  to  the  testimony  and 
according  to  other  statements  the  deed  was  not  sent  to  him;  he  did  not 
break  off  the  transaction  on  account  of  finding  out  that  the  land  was 
involved  in  this  litigation,  because  he  knew  it  before,  and  he  dealt 
with  it  expressly'  knowing  it. 

Suppose  these  lawyers  did  have  some  question  as  to  whether  the 
statement  of  the  Judge  was  exactly  accurate;  suppose  they  thought 
there  might  be  some  meaning  in  the  concluding  lines  of  this  letter  of 
the  agent  to  the  Judge,  ''  We  will  take  it  up  with  3'ou  when  you  return 
to  your  home"-^it  seems  finall}',  according  to  the  idea  of  the  agent, 
that  Judge  Swayne  had  a  home  there  in  1901,  after  being  an  alien  and 
a  wanderer  for  six  or  seven  years — they  would  take  it  up  with  him 
then.     I  do  not  know  whether  or  not  it  was  taken  up  afterwards. 

But  what  an  offense  to  the  Judge  it  would  be  to  try  to  force  him  to 
recuse  himself,  to  get  him  out  of  the  case,  which  the  testimony  shows 
beyond  the  possibility  of  a  doubt  the  attorneys  had  already  determined 
to  dismiss.  To  crowd  Judge  Swayne  out  of  the  case  would  touch  the 
tender  sensibilities  of  Judge  Swayne,  appeal  to  the  pride  of  this  judge 
who  had  none,  appeal  to  sensibility  wnere  none  existed,  appeal  to  a 
regard  for  the  proprieties  where  there  was  an  absence  of  it. 

There  was  no  danger  of  anything  of  that  kind  happening.  But  the 
suit  was  brought  again  the  following  January  or  February,  and  by  and 
by  it  was  tried.  Counsel  for  the  plaintiff  appeared  before  the  judge 
and  filed  a  petition  asking  him  to  recuse  himself,  to  step  off  the  bench, 
and  asking  him  to  permit  them  to  introduce  testimony  in  support  of 
their  petition.  He  did  not  do  it,  and  he  would  not  do  it.  But  after 
he  disposed  of  the  matter,  after  tLey  were  out  of  court,  after  they  had 
no  opportunity  for  hearing,  he  spreaid  upon  his  own  record  an  ex  parte 
affidavit  which  he  had  himself  procured  of  somebody  to  support  what 
he  must  have  felt  was  insupportable  and  otherwise  unsupported. 

Talk  about  getting  that  kind  of  a  man  off  the  bench  I  If  Blount  had 
allowed  Judge  Swayne  to  go  off  the  bench  he  would  have  taken  the 
chances  of  breaking  this  magnificent  record  to  which  he  expected  to 
add  another  victory — taking  chances  upon  a  judge  not  under  his  thumb, 
not  under  his  influence,  not  a  judge  whose  dirty  work,  as  Mr.  Manager 
Palmer  so  fittingly  said,  he  was  called  upon  to  do,  and  willingly  did. 

If  this  prosecution  for  contempt  w^as  to  take  place,  what  propriety 
was  there  in  calling  upon  these  parties  and  these  attorneys  in  the  case 
of  Florida  McGuire  to  institute  and  carrjMt  forward?  What  pro- 
priety in  it,  what  decency  in  it,  in  a  judge  or  in  an  attorney?  Think 
a  moment  about  it.  Is  that  what  any  one  of  3'ou  would  have  done 
upon  the  bench?  Would  you  not  openly  and  in  a  manly  way  have 
made  your  own  statement  from  the  bench  if  you  had  seen  proper  to 
do  it,  or  would  you  not  have  called  in  the  district  attorney,  or  some 
other  attorney  of  high  standing  and  totally  disconnected  with  the 
entire  proceeding? 

Would  you  not  have  felt  that  your  own  reputation  for  fairness,  your 
own  standing  for  decency  as  a  judge  would  be  impaired  if  you  did  not 
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do  it?  Would  you  not  have  done  it?  Who  but  Judge  Swayne  would 
not  done  it?  What  other  judge  would  have  been  so  lost  to  a  sense  of 
propriety,  so  callous  as  not  to  nave  called  in  some  disinterested  part}'? 
Where  in  all  that  Southland,  of  which  the  people  who  live  in  it  have 
just  reason  to  be  proud,  and  of  which  the  people  of  the  country  have 
]ust  reason  to  be  proud — where  in  all  that  Southland  could  have  been 
found  two  other  attorneys  and  two  other  parties  who  would  have  lent 
themselves  as  "attorneys  of  the  court"  in  the  prosecution  of  this  con- 
tempt proceeding? 

The  counsel  for  the  respondent  asked  for  no  pity,  and  asked  for  no 
mercy  for  his  client.  He  says  all  he  wants  is  simple  justice,  and  he 
paints  a  beautiful  picture — which  would  be  far  more  real  if  the 
original  were  not  present — of  the  benignant  countenance,  the  kindly 
ways,  the  clear  beaming  eye,  the  purity  of  purpose,  and  the  loftiness 
of  intention  of  that  client  of  his.  But  that  party  was  not  around  in 
the  business  of  mercy  or  of  pity  or  of  justice  when  Belden  and  Davis 
were  brought  up. 

Now,  I  say,  first,  that  the  judge  ought  to  have  recused  himself;  that 
fairness  required  it;  that  decency  re(juired  it;  that  re^rd  for  judicial 
ethics,  as  it  seems  to  me,  required  it;  that  asking  him  to  do  so  was 
proper,  and  refusing  to  do  so  was  grossly  improper.  Next,  that  there 
was  a  complete  right  to  sue  him.  He  had  no  right  to  find  fault  with 
it.  It  could  not  have  taken  him  off  the  bench,  because  he  demonstrated 
that  nothing  could  take  him  off  the  bench.  Nothing  but  this  Senate 
can  take  him  off  the  bench. 

Protect  the  dignity  of  the  court!  How?  By  arresting  those  who  sue 
the  judge  and  putting  them  into  jail  with  common  felons?  Thus  pro- 
tect the  dignity  of  the  court!  Is  that  the  way  the  dignity  of  courts  is 
protected?  What,  after  all,  is  the  protection  about  judges,  about 
courts,  about  you,  gentlemeh,  and  about  all  of  us?  Far  teyond  the 
strong  arm  ojf  the  law,  far  beyond  the  terms  of  any  statute,  is  the 
shield  and  the  protection  of  the  respect  of  the  community  in  which  you 
may  live — the  shield  and  protection  which  upright  conduct  throw.s 
around  the  man  whose  crown  and  whose  glory  sucn  conduct  is. 

Protect  a  court  by  resorting  to  the  methods  of  a  tyrant!  Protect  a 
court  by  striking  down  people  in  their  dearest  rights!  Protect  a  court 
by  violating  the  right  of  a  citizen  to  liberty  and  to  have  a  fair  trial! 
&)  I  say  with  regard  to  these  men  themselves  who  were  the  attorneys 
in  the  case,  with  regard  to  when  they  were  employed,  with  regard  to 
the  bringing  of  this  suit,  with  regard  to  everytning  about  it,  tnere  is 
nothing  to  reflect  upon  the  court  except  what  the  court  itself  did,  and 
there  is  nothing  which  these  men  did  which  they  had  not  a  right  to  do. 

Under  the  statute  of  1831,  section  725  of  the  Revised  Statutes,  even 
if  you  conclude  that  what  the  attorneys  did  was  wrong — I  do  not  care 
how  bad  you  think  their  action  was,  though  I  think  it  was  justifiable 
and  right — but  taking  the  opposite  view,  if  you  choose,  1  say  that 
under  the  statute  of  1831  there  was  absolutely  no  power  in  the  court 
to  summarily  punish  Davis  and  Belden  for  contempt. 

Was  their  conduct  misbehavior  in  the  presence  of  the  court  or  so 
near  thereto  as  to  disturb  the  administration  of  justice?  That  is 
defined  by  Judge  Baldwin,  although  it  needs  no  definition,  and  by 
other  able  jurists,  as  meaning  such  disturbance  as  would  arise  from 
noise  or  disorderly  conduct,  such  a  disturbance  as  might  arise  in  this 
Chamber  by  some  one  making  a  noise  or  b}'  people  getting  into  an 
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affray.  It  might  he  a  case  of  disturbance  outside  there  [indicating] 
or  there  [indicating],  a  disturbance  that  interferes  with  toe  business 
of  this  court  in  the  administration  of  justice  here.  Was  there  that? 
Certainly  not.  It  is  an  insult  to  human  reason  to  pretend  that  there 
was;  and  yet  that  seems  to  be  what  they  proceeded  upon,  so  far  as 
they  proceeded  upon  anything. 

Ihe  next  clause  is  as  to  the  misconduct  of  officers  of  the  court 
in  their  official  ti-ansactions.  What  was  the  official  transaction  of  Davis 
or  Belden  on  account  of  which  they  were  punished?  What  official 
transaction?  Perhaps  it  is  not'  a  wise  rule,  but  it  is  a  rule  in  a  good 
many  States,  that  an  attorney  from  a  neighboring  State,  no  matter  now 
eminent  or  how  long  in  practice  or  how  well  known  generally,  can  not 
practice  in  that  pailicular  State  unless  he  undergoes  examination  and 
IS  regularly  admitted  to  the  bar,  as  a  neophyte  may  be. 

Suppose  that  had  been  the  case  in  Florida — I  do  not  know  whether 
it  is  or  not — suppose  it  had  been,  and  these  gentlemen  had  gone  to  the 
Florida  court  to  bring  their  suit,  and  said  that  they  proposed  to  file 
their  petition  in  court,  and  the  Judge  had  asked,  ^'  Are  you  gentlemen 
members  of  the  bar  of  Florida?"  Suppose  they  had  said,  *'  No,  your 
honor,  we  are  not  members  of  the  bar  of  Florida;  we  are  members  of 
the  bar  of  the  northern  district  of  Florida,  that  great  United  States 
district  court  presided  over  by  his  honor,  Judge  Swayne,  and  in  the 
exercise  of  our  functions  as  officers  of  that  court  and  as  an  official 
transaction  by  the  officers  of  that  court  we  demand  the  right  to  file 
this  paper  and  proceed  in  this  suit." 

I  suppose  they  would  have  gone  on  with  it,  would  they?  Davis  and  * 
Belden  brought  the  suit  as  officers  of  the  court  of  Florida,  and  not  as 
officers  of  the  court  over  which  Judge  Swayne  presided.  It  was  not 
in  any  sense  an  official  transaction  of  officers  ot  Swayne's  court.  I 
defy  anybody  to  point  out  anything  they  did  in  regard  to  the  bringing 
of  that  suit  that  was  don^  by  an  officer  of  the  court  of  the  northern 
district  of  Florida. . 

The  circumstance  that  a  man  is  a  member  of  the  bar  of  the  United 
States  court  of  the  northern  district  of  Florida  and  a  member  also  of 
the  Florida  bar  does  not  make  every  act  done  in  one  court  an  official 
act  of  an  attorney  of  the  other  court;  it  does  not  make  any  act  done 
in  one  court  the  official  act  of  the  attorney  of  the  other  court.  As 
attorneys  of  the  circuit  court  of  Fscambia  County,  Fla.,  they  had 
whatever  official  transactions  they  had  at  all  in  and  about  the  bringing 
of  that  suit  against  Swayne. 

But,  so  far  as  the  testimony  appears  to  go,  the  real  cause  of  that 
complaint  was  the  publication  of  a  newspaper  article.  That  news- 
paper article,  as  has  been  shown  by  the  testimony — and  it  was  shown 
by  the  testimony  that  it  was  known  to  the  judge  then  and  there — was 
prepared  by  Paquet.  Davis  and  Belden  had  nothing  to  do  with  it  and 
Knew  nothing  about  it.  But,  say  counsel  for  the  respondent,  they 
had  opportunity  to  get  witnesses;  they  did  not  ask  for  a  continuance, 
and  they  could  have  had  more  time.  I  think  they  could  not  have  had. 
I  think  the  kind  judge  was  itching  to  have  them  nurried  off  to  jail. 

But,  waiving  that  question,  there  is  testimony — and  there  is  no  doubt 
about  it,  for  witnesses  upon  both  sides  have  testified  to  it,  and  nobody 
contradicts  the  testimony — which  showed  that  Pry  or  carried  toanews- 

faper  office  an  article  which  was  shown  to  be  in  the  handwriting  of 
'aquet;  that  that  article  was  published,  and  that  that  article  announced 
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the  beginning  of  a  suit  against  Judge  Charles  Swayne  in  the  circuit 
court  of  Escambia  County,  Fla,  That  is  what  that  showed.  There  is 
no  testimony  that  Davis  or  Belden  did  anything  which  constitutes  any 
contempt;  there  is  no  evidence  that  they  violated  any  part  or  parcel 
of  this  law  under  which  only  the  Judge  could  act. 

Then  there  was  an  illegal  sentence  passed  upon  them.  With  the 
statute  book  lying  there  for  the  judge  to  look  at  he  did  not  even  look 
at  the  book.  Marsh  says  it  was  at  hand.  What  difference  about  the 
law  ?  There  was  no  waste  of  time  to  Jook  into  the  statutes;  away  with 
them,  away  with  them  to  a  cell  in  the  old  jail! 

Now,  in  the  O'Neal  case  it  is  shown  that  the  law  was  directly,  as  it 
was  also  in  the  other  case — because  Mr.  Davis  called  attention  to  it — 
that  the  law  was  directl}'^  called  to  the  attention  of  the  judge,  and  the 
decisions  of  the  courts  construing  it  and  declaring  it  were  read  to  him, 
and  with  knowledge,  with  the  facts  forced  upon  him,  with  the  law 
there  and  the  facts  there,  he  deliberatelv,  willfully,  wickedly,  and 
meanly  violated  the  law  again  as  he  did  before. 

O'Neal  committed  no  contempt  of  court;  but  whether  he  committed 
any  offense  or  not  was  a  matter  to  be  tried  elsewhere,  in  another  pro- 
ceeding. He  committed  no  contempt  of  court;  he  obstructed  no  officer; 
he  refused  obedience  to  no  mandate  or  order  or  decree  of  the  court. 
He  did  not  disturb  the  court;  he  was  no  officer  of  the  court  and  could 
not  have  done  anything  in  his  official  transactions  as  such.  He  got 
into  a  quarrel  and  into  a  fight  with  a  trustee  in  bankruptcy;  but,  ah!  the 
bankrupt  courts  are  alwa^y s  open!  A  court  of  bankruptcv  is  eternally 
open  like  the  doors  of  a  celebrated  temple,  open  all  tfce  time;  and 
therefore  it  was  contempt  of  court,  because  there  was  an  interference 
with  the  administration  of  justice  in  that  bankrupt  court,  which  was 
always  open.  I  would  insult  the  intelligence  of  tne  Senate  if  I  were 
to  argue  a  proposition  so  manifestly  absurd. 

There  was  no  contempt  of  the  court  in  any  particular  in  this  matter 
and  the  judge  tried  it — I  was  about  to  say  as  a  -justice  of  the  peace 
would  have  tried  it,  but  if  there  is  any  justice  of  the  peace  within 
hearing,  I  certainly  should  beg  pardon  of  him  and  except  him  from  the 
general  statement— he  tried  it  as  a  matter  of  assault.  He  tried  it  upon 
the  credibility  of  the  witnesses,  with  no  question  of  reasonable  doubt, 
with  no  mercy. 

Ah,  this  juSge  had  no  respect  for  struggling  youth  and  no  pity  for 
age  in  its  affliction.  If  you  remove  him  ii'om  office,  what  wrong  could 
you  do?  None.  If  you  leave  him  in  office,  what  wrongs  do  you  inflict 
upon  the  people  who  must  suffer  from  his  maladministration  of  office? 
You  can  not  tell.  I  can  not  tell.  The  God  of  omniscience  only  can 
know.  A  weak,  vain,  vicious  judge;  a  cruel,  vengeful,  unrelenting 
judge;  a  judge  not  broad  enough  to  comprehend  justice;  a  judge  not 
well  enough  disposed  to  trv  to  learn  what  the  law  is;  a  judge  not 
intending  to  do  justice!  Ah,  Mr.  President,  must  it  be  made  a  terror 
to  men  to  do  anything  or  fail  to  do  anything  contrary  to  the  wishes  of 
this  august  judge? 

There  can  be  done  in  this  Senate  that  which  will  be  of  vast  worth  to 
the  nation,  vast  worth  to  the  judiciary  of  the  land,  vast  worth  to  the 
people  of  that  Florida  district,  vast  honor  and  vast  glory  tb  the  mem- 
bership of  this  great  body;  and  there  can  be  done  tnat  which  will  be 
precisely  the  reverse,  as  I  vsee  it.  ,  No  wrong  will  be  done  to  this  judge 
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in  removing  him  from  office.  If  yoii  choose  not  to  disqualify  him  for 
other  office  of  trust  or  honor,  let  him  have  his  chance. 

1  care  nothing  about  that.  But  the  people  of  that  district,  the  long- 
suffering,  injured  people,  are  calling  loud  for  his  removal.  They  are 
looking  intently  to  this  body  now;  they  are  hoping  and  praying  that 
here  that  justice,  denied  so  long  and  so  often,  may  find  its  expression 
in  the  judgment  of  this  great  court.  Those  who  made  the  Constitution 
made  this  the  greatest  court  in  the  land,  the  greatest  court  in  all  the 
wide  world,  and  nothing  but  itself  can  ever  make  it  less.  The  court 
that  tries  courts;  the  judge  of  judges. 

There  is  no  escape  from  these  tyrannies  except  by  coming  here. 
Impeachments  are  not  things  of  everyday  occurrence.  They  do  not 
come  up  lightly.  They  come  only  perhaps  once  in  a  generation.  In 
this  body  now,  if  I  am  not  in  error,  there  are  three  Senators,  well 
known  to  the  country  for  their  long  services  in  this  body,  who  have 
heretofore  participated  in  impeachment  trials — one  in  the  impeachment 
trial  of  Andrew  Johnson,  President  of  the  United  States  in  1868,  and 
two  of  them  in  the  impeachment  trial  of  General  Belknap,  some  years 
later.  It  may  be  that  an  impeachment  ca.se  will  not  again  come  before 
this  great  body  when  any  of  the  members  who  now  honor  and  grace 
it  and  add  to  the  glory  of  the  nation  will  be  a  member  of  it.  It  may  be 
that  even  the  youngest  of  5^ou  will  have  been  gathered  to  his  fathers 
before  another  solemn  trial  like  this  is  held  in  tiiis  great  Chamber. 

There  is  no  danger  that  by  your  judgment  of  removal  you  will  pre- 
cipitate an  avalanche  of  impeachments,  but  there  is  danger  that  by  a 
failure  to  remove  when  there  is  complete  proof  that  there  ought  to  be 
removal,  as  it  seems  to  me  and  seems  to  us,  you  will  add  to  the  tvrann}" 
of  judges.  You  will  give  the  weak  judge  license.  An  opinion  was 
read  here  from  a  court  in  Alabama  that  has  not  a  line  of  law  in  it,  not 
a  line  of  which  can  be  supported  according  to  the  authorities  that  are 
authorities.  You  will  give  license  to  lawless  judges  to  prey  upon  a 
defenseless  community  under  the  sanction  of  law. 

Out  of  the  experience  and  the  discussion  of  the  Peck  case  came  this 
act  of  1831;  an  act  ripe  with  age;  an  act  that  has  stood  the  test  of 
time;  an  act  that  no  man  has  sought  to  sweep  away  until  this  trial 
came  up  and  its  exigencies  demanded  its  elimination.  Out  of  that 
great  trial,  in  which  veritable  giants  participated,  came  this  law. 

Then  it  was  claimed  upon  one  side  that  the  power  of  the  court  over 
punishment  for  contempts  was  unlimited;  the  judge  was  the  judge, 
and  what  he  did  was  the  law.  He  had  the  power  and  the  right  to  do 
what  seemed  to  him  proper  to  do  for  the  protection  of  his  court.  In 
order  to  define  what  contempts  could  be  punished  in  a  summary  way, 
denying  to  the  accused  the  trial,  guaranteed  by  the  Constitution,  before 
a  jury  of  his  peers,  denying  to  him  the  opportunity  for  fair,  honorable, 
legal  defense,  they  sought  by  the  act  of  1831,  which  all  the  wisdom 
of  the  succeeding  years  has  not  thought  it  proper  to  amend,  to  define 
and  prescribe  and  circumscribe  this  law  with  relation  to  contempt; 
and  tnere  it  is,  and  there  it  ought  to  be. 

Whoever  violates  the  lawful  order,  decree,  judgment,  or  command 
of  a  court  maj^  be  punished  under  that  statute  summaril3^ 

Whatever  officer  of  the  court  in  his  official  transactions  is  guilty  of 
misbehavior  may  be  so  punished  by  the  court;  whoever  by  boisterous 
and  disorderly  conduct  or  noise  or  confusion  disturbs  the  court,  either 
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in  its  actual  presence  or  so  near  thereto  as  to  interfere  with  the  admin- 
istration of  justice,  may  be  punished  in  this  summary  way.  But  for 
all  else,  for  everything  else,  the  jur^'^  trial,  inorrained,  embedded, 
enduring  as  time,  enduring  almost  as  eternity  in  the  jurisprudence  of 
the  English-speaking  people,  shall  be  preserved  to  the  citizen,  the 
greatest  and  the  hunablest,  the  most  powerful  and  the  weakest. 

Gentlemen,  you  are  passing  now  upon  a  matter  of  vast  importance 
not  only  with  reference  to  these  particular  people  especially  interested, 
the  thousands  who  dwell  in  that  land  of  flowers;  not  only  of  import- 
ance with  respect  to  this  judge,  but  of  vast  importance  with  respect  to 
the  country  and  important  with  respect  to  yourselves. 

Human  nature  is  so  constituted  and  the  human  mind  so  operates 
that  in  judging  another  one  judges  himself.  The  judgment  which  you 
shall  pronounce  in  this  case  will  be  not  only  a  judgment  as  between 
the  people  of  the  United  States,  appearing  without  malice  and  with- 
out heat,  bj^  their  representatives,  discharging  a  great  constitutional 
duty,  upon  the  one  side,  and  Charles  Swayne  upon  the  other,  but  it 
will  also  be  a  judgment  upon  yourselves  and  upon  each  one  of  you 
individually.     A  crime  proven  and  condoned  is  a  crime  shared  I 

We  have  nothing  of  malice  against  this  man,  a  stranger  to  us;  in  his 
range  of  duties,  in  his  field  of  operations,  far  removed  from  that  in  which 
we  are  concerned.  But  as  citizens  of  this  great  Republic,  as  represent- 
atives for  the  time  being  of  the  people  of  the  United  States,  speaking 
with  the  voice  of  the  House  of  Representatives,  we  have  the  right  to 
demand,  we  do  demand,  that  this  nighest  court  in  the  land,  this  court 
made  and  appointed  for  just  such  a  purpose  as  this,  shall  pronounce 
upon  that  man  the  judgment  which  he  deserves — removal  from  his 
office.  Then  will  the  judiciary  be  vindicated;  then  will  the  judiciary 
like  a  beautiful  tree  increase  in  vigor  and  beauty  with  the  lopping  off 
of  a  dead  limb.  Then  will  the  symmetry  of  the  judicial  establishment 
be  greater  than  before.  Then  will  the  blots  and  stains  be  rubbed  out 
anawiped  away. 

Acquit,  and  men  may  say  that  you  acquitted  because  other  judges 
are  guilty.  It  has  been  intimatea  here  by  counsel  that  other  judges 
are  guilt}"  of  some  of  the  charges  preferred  against  this  judge.  I  repel 
that  charge.  I  repel  it  as  the  Senator  from  New  Hampshire,  Mr. 
Chandler,  did  when  he  thought  what  the  Senator  from  Nebraska,  Mr. 
Allen,  said  might  be  construed  to  mean  that  Federal  judges  had  vio- 
lated the  law — had  stolen  from  the  people  of  the  United  States.  I 
resent  it,  and  I  have  a  right  to  resent  it.  Let  nqt  the  ermine  that  is 
clean  and  stainless,  let  not  the  characters  that  are  pure  and  loft\',  be 
sullied  in  order  to  let  this  man  escape. 

It  is  true  he  is  along  in  years,  but  the  man  you  will  remove  from 
office  in  pronouncing  a  just  judgment  upon  him  is  ten  years  and  more 
the  junior  of  one  of  the  men  whom  he,  without  law  and  without  evi- 
dence, in  the  gratification  of  a  mean,  revengeful  spirit,  sent  to  the  jail 
of  the  common  felon. 

He  is  not  in  a  position  to  plead  for  mercy.  He  is  not  in  a  position 
to  demand  justice,  because  justice  is  his  removal.  Decency  would 
have  prompted  his  resignation.     The  last  impeachment  trial  that  took 

Elace  in  the  Senate  came  to  an  end  upon  the  ground  that  the  accused 
ad  resigned  and  taken  himself  from  office.  No  such  graceful  act 
by  this  judge,  either  before  or  after  any  particular  event.  There  he 
is  and  there  he  will  remain,  unless  you  remove  him,  until  in  the  lapse 
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of  time  there  is  that  relief  brought  to  the  people  which  this  court,  if 
the  verdict  and  judgment  shall  l^  in  his  favor,  will  surely  deny  them 
now. 

Mr.  Fairbanks.  Mr.  President,  I  move  that  the  doors  be  closed  and 
the  Senate  proceed  to  deliberate. 

The  motion  was  agreed  to. 

The  managers  on  the  part  of  the  House,  the  respondent,  and  counsel 
for  the  respondent  retired  from  the  Chamber. 

The  Senate  proceeded  to  deliberate  with  closed  doors,  and  at  the 
expiration  of  one  hour  and  thirty-five  minutes  the  doors  were  reopened. 

While  the  doors  were  closed, 

Mr.  Bacon  submitted  the  following  resolution;  which  was  agreed  to: 

Eesolvedf  That  on  Monday  next,  the  27th  day  of  February,  at  10  o'clock  a.  m.,  the 
Senate  shall  proceed  to  vote,  without  debate,  on  the  several  articles  of  impeachment. 
The  Presiding  Officer  shall  direct  the  Secretary  to  read  the  several  articles  of  impeach- 
ment in  their  r^ular  order.  After  the  reading  of  each  article  the  Presiding  Officer 
shall  put  the  question  following:  *' Senators,  how  e&y  you;  is  the  respondent,  Charles 
Swayne,  guilty  or  not  guilty  as  charged  in  this  article?"  The  Secretary  will  pro- 
ceed to  c^l  the  roll  for  the  response  of  Senators. 

Whereupon,  when  his  name  is  called,  each  Senator  shall  arise  in  his  place  and  give 
his  response  **  Guilty ''  or  *^  Not  guilty,''  and  the  Secretary  shall  record  the  same. 

Resolved,  That  the  Secretary  notify  the  House  of  RepreseRtatives  of  the  forgoing. 


In  THE  Senate,  FAruary  27^  1905. 

The  President  pro  tempore.  The  hour  of  10  o'clock  having  arrived, 
to  which  the  Senate  sitting  in  the  impeachment  trial  adjourned,  the 
Senator  from  Connecticut  will  please  take  the  chair. 

Mr.  Platt,  of  Connecticut,  assumed  the  chair. 

The  Presiding  Officer  (Mr.  Platt,  of  Connecticut).  The  Senate  is 
now  sitting  in  the  impeachment  trial  of  Charles  Swayne.  The  Ser- 
geant-at-Arms  will  make  proclamation. 

The  Sergeant-at-Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  see  if  the 
managers  on  the  part  of  the  House  are  in  attendance. 

The  managers  on  the  part  of  the  House  (with  the  exception  of  Mr. 
Powers,  of  Massachusetts,  and  Mr.  Perkins)  appeared  and  were  con- 
ducted to  the  seats  assigned  them. 

The  Presiding  Officer.  The  Sergeant-at-Arms  will  see  if  the 
respondent  and  his  counsel  are  in  attendance. 

Mr.  Higgins  and  Mr.  Thurston,  the  counsel  for  the  respondent, 
entered  the  Chamber  and  took  the  seats  assigned  them. 

The  Presiding  Officer.  The  Journal  of  the  last  trial  day  will  be 
read. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  for  the  trial  of 
the  impeachment  of  Charles  Swayne  Friday,  February  24,  was  read. 

The  Presiding  Officer.  The  Pi-esiding  Officer  has  noticed  on 
former  davs  of  this  trial  that  some  persons  having  the  privileges  of 
the  floor  nave  occupied  seats  of  Senators;  but  during  this  voting 
the  Presiding  Officer  thinks  that  the  seats  of  Senators  should  be  occu- 
pied by  Senators  only,  and  will  request  the  Sergeant-at-Arms  to  see 
that  this  suggestion  is  complied  with. 

The  Presiding  Officer  desires  to  make  one  other  suggestion. 
Applause,  or  any  manifestation  of  applause,  can  not  be  permitted. 
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either  on  the  floor  or  in  the  galleries;  and  if  there  is  applause  the 
Sergeant-at-Arms  is  directed  to  eject  the  person 'oflPending  against  the 
rules. 

The  Secretary  will  read  the  fir&t  article  of  impeachment  exhibited 
by  the  House  of  Representatives  against  Charles  Swayne, 

The  Secretary  read  the  first  article  of  impeachment,  as  follows: 

Article  1.  That  the  said  Charles  Swayne,  at  Waco,  in  the  State  of  Texas,  on  the 
20th  day  of  April,  1897,  being  then  and  there  a  United  States  district  judge  in  and 
for  the  northern  district  of  Florida,  did  then  and  there,  as  said  judge,  make  and  pre- 
sent to  R.  M.  Love,  then  and  there  being  the  United  States  marshal  in  and  for  the 
northern  district  of  Texas,  a  false  claim  a^inst  the  Government  of  the  United  States 
in  the  sum  of  $230,  then  and  there  knowmg  said  claim  to  be  false,  and  for  die  par- 
pose  of  obtaining  payment  of  said  false  claim,  did  then  and  there,  as  said  judge, 
make  and  use  a  certam  false  certificate,  then  and  there  knowing  said  certificate  to  oe 
false,  said  certificate  being  in  the  words  and  figures  following: 

United  States  of  America,  Northern  District  of  Texas^  ss: 

I,  Charles  Swayne,  district  judge  of  the  United  States  for  the  northern  district  of 
Florida,  do  hereoy  certify  that  I  was  directed  to  and  held  court  at  the  city  of  Waco, 
in  the  northern  district  of  Texas,  twenty-three  days,  commencing  on  the  20th  day 
of  April,  1897;  also,  that  the  time  engaged  in  holding  said  court,  and  in  going  to  and 
returning  from  the  same,  was  twenty -three  days,  and  that  my  reasonable  expenses 
for  travel  and  attendance  amounted  to  the  sum  of  two  hunared  and  thirty  dollars 
and cents,  which  sum  is  justly  due  me  for  such  attendance  wid  travel. 

Chas.  Swayne,  Judge. 

Waco,  May  15,  1897, 

Received  of  R.  M.  Love,  United  States  marshal  for  the  northern  district  of  Texas, 
the  sum  of  two  hundred  and  thirty  dollars  and  no  cents,  in  full  payment  of  the 
above  account. 
$230.  Chas.  Swayne 

when  in  truth  and  in  fact,  as  the  said  Charles  Swayne  then  and  there  well  knew, 
there  was  then  and  there  justly  due  the  said  Swayne  from  the  Government  of  the 
United  States  and  from  said  United  States  marshal  a  far  less  sum,  whereby  he  has 
been  guilty  of  a  high  crime  and  misdemeanor  in  his  said  ofiice. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators, 
and  each  Senator,  as  his  name  is  called,  will  rise  in  his  place  and 
deliver  his  vote. 

The  Secretar}^  proceeded  to  call  the  roll. 

Mr.  Knox  (when  his  name  was  called).  Mr.  President,  for  reasons 
which  I  shall  assign  at  the  conclusion  of  the  roll  call,  I  shall  ask  the 
Senate  to  excuse  me  from  voting. 

The  roll  call  was  concluded. 

Mr.  Knox.  Mr.  President,  having  been  prevented  by  illness  from 
attending  the  sessions  of  the  Senate  sitting  in  this  impeachment  trial 
at  which  the  testimony  was  produced,  and  also  having  been  prevented 
b}'  the  effects  of  the  illness  from  reading  the  testimony,  I  ask  that  the 
Senate  may  excuse  me  from  voting  upon  this  and  all  subsequent  roll 
calls  taken  to  ascertain  the  judgment  of  the  Senate  upon  the  charges 
against  the  respondent. 

The  Presiding  Officer.  Senators,  you  have  heard  the  request  of 
the  Senator  from  Pennsylvania  [Mr  Knox.]  Those  who  would  excuse 
him  from  voting  will  say  ''aye;"  opposed,  *'no."  [Putting  the  ques- 
tion.] The  ''ayes"  have  it.  The  Senator  from  Pennsylvania  is 
excused. 
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The  Secretary  recapitulated  the  vote,  as  follows: 

Guilty — Bacon,  Bailey,  Bard,  Bate,  Berry,  Blackburn,  Carmack^ 
Clark,  of  Montana,  Clav,  Cockrell,  Culberson,  Daniel,  Foster,  of  Loui- 
siana, Gonnan,  Kittredge,  Latimer,  McCreary,  McCumber,  McEnery, 
McLaurin,  Mallory,  Martin,  Money,  Morgan,  Nelson,  Newlands, 
Overman,  Patterson,  Pettus,  Simmons,  Stone,  Taliaferro,  Teller — 33. 

Not  ffuilty — Alger,  Allee,  Allison,  Ankeny,  Ball,  Beveridge,  Burn- 
ham,  Burrows,  clapp,  Clark,  of  Wyoming,  Ci'ane,  CuUom,  Depew, 
Dick,  Dietrich,  Dillingham,  Dolliver,  Dr^^den,  Dubois,  Elkins,  Fair- 
banks, Foraker,  Foster,  of  Washington,  Frye,  Fulton,  Gallinger, 
Gamble,  Gibson,  Hale,  Hansbrough,  Heyburn,  Hopkins,  Kean, 
Kearns,  Lodge,  Long,  McComas,  Millard,  Penrose,  Perkins,  Piatt,  of 
Connecticutt,  Piatt,  of  New  York,  Proctor,  Quarles,  Scott,  Smoot, 
Spooner,  Stewart,  Warren— 49. 

Absent  or  not  voting — Clarke,  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  article  1  of  the  impeach- 
ment of  Charles  Swayne  33  Senators  have  voted  '^  guilty"  and  49  Sen- 
ators have  voted  "  not  guilty."  Less  than  two-thirds  of  the  Senators 
present  having  voted  '"guilty,"  Charles  Swayne,  the  respondent,  stands 
acquitted  of  the  charges  contained  in  said  first  article.  The  Secretary 
will  read  the  second  article. 

The  Secretary  read  the  second  article,  as  follows: 

Art.  2.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
as  judge,  as  aforesaid,  the  said  Charles  Swayne  was  entitled  by  law  to  be  paid  his 
reasonable  expenses  for  travel  and  attendance  when  lawfully  directed  to  hold  court 
outside  of  the  northern  district  of  Florida,  not  to  exceed  f  10  per  diem,  to  be  paid 
upon  his  certificate  by  the  United  States  marshal  for  the  district  in  which  the  court 
was  held,  and  was  forbidden  by  law  to  receive  compension  for  such  services.  Yet 
the  said  Charles  Swayne,  w^ell  knowing  these  provisions,  falsely  certified  that  his 
reasonable  expenses  for  travel  and  attendance  were  $10  per  diem  while  holding  court 
at  Tyler,  Tex.,  twenty-four  days  commencing  December  3,  1900,  and  seven  days 
going  to  and  returning  from  said  Tyler,  Tex.,  and  received  therefor  from  the  Treas- 
ury of  the  United  States,  by  the  hand  of  John  Grant,  the  United  States  marshal  for 
the  eastern  district  of  Texas,  the  sum  of  $310,  when  the  reasonable  expenses  incurred 
and  paid  by  the  said  Charles  Swayne  foi^  travel  and  attendance  did  not  amount  to 
the  sum  of  |10  per  diem. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  the  crime  of  obtaining  money  from  the 
United  States  by  a  false  pretense,  and  of  a  high  misdemeanor  in  office. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  Secretary  called  the  roll,  and  it  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bai-d,  Bate,  Berry,  Blackburn,  Carniack, 
Clay,  Cockrell,  Culberson,    Daniel,   Foster  of  Louisiana,   Gorman, 
Kittredge,   Latimer,   McCreary,   McCumber,   McEnery,   McLaurin, 
Mallory,  Martin,  Money,  Morgan,  Nelson,  Newlands,  Overman,  Patter 
son,  Pettus,  Simmons,  Stone,  Taliaferro,  Teller — 32. 

Not  guilty — Alger,  Allee,  Allison,  Ankeny,  Ball,  Beveridge,  Burn- 
ham,  Burrows,  Clapp,  Clark  of  Montana,  Clark  of  Wyoming,  Ci*ane, 
CuUom,  Pepew,  Dick,  Dietrich,  Dillingham,  Dolliver,  Pryden,  Dubois, 
Elkins,  Fairbanks,  Foraker,  Foster  of  Washington,  Frye,  Fulton,  Gal- 
linger, Gamble,  Gibson,  Hale,  Uansbrough,  Heyburn,  Hopkins,  Kean, 
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Kearns,  Lodge,  Long,  McComas,  Millard,  Penrose,  Perkins,  Piatt  of 
Connecticut,  Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Smoot, 
Spooner,  Stewart,  Warren — 60. 

Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  second  article  of 
impeacliment  32  Senators  have  voted  '^ guilty"  and  50  Senators  have 
voted  "not  guilt^\"  Less  than  two- thirds  of  the  Senators  present 
having  voted  "guilty,"  Charles  Swayne,  the  respondent,  stands  acquit- 
ted of  the  charges  contained  in  said  second  article.  The  Secretary  will 
read  the  third  article. 

The  Secretary  read  the  third  article,  as  follows: 

Art.  3.  That  the  said  Charles  Swaj^ne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  m  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise,  of  his  office 
of  judge  as  aforesaid  was  entitled  by  law  to  be  paid  his  reasonable  expenses  for  travel 
and  attendance  when  lawfully  directed  to  hold  court  outside  of  the  northern  district 
of  Florida,  not  to  exceed  $10  per  diem,  to  be  paid  upon  his  certificate  by  the  United 
States  marehal  of  the  district  in  which  the  court  was  held,  and  was  forbidden  by  law 
to  receive  any  compensation  for  such  services.  Yet  the  said  Charles  Swayne,  well 
knowing  these  provisions,  falsely  certified  that  his  reasonable  expenses  for  travel  in 

f>ing  to  and  coming  from  and  attendance  were  $10  per  diem  while  holding  court  at 
yler,  Tex.,  thirt^^-five  days  from  January  12,  1903,  and  six  days  going  to  and 
returning  from  said  Tyler,  Tex.,  and  received  therefor  from  the  Trawury  of  the 
United  States,  by  the  hand  of  A.  J.  Houston,  the  United  States  marshal  for  the 
eastern  district  of  Texas,  the  sum  of  $410,  when  the  reasonable  expenses  of  the 
said  Charles  Swayne  incurred  and  paid  by  him  during  said  period  were  much  lese 
than  said  sum. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  and 
was  and  is  guilty  of  a  high  crime,  to  wit,  obtaining  money  from  the  United  States 
by  a  false  pretense,  and  of  a  high  misdemeanor  in  office. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guiltv  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  Secretary  called  the  roll,  and  it  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bard,  Bate,  Berry,  Blackburn,  Carmack, 
Clay,  Uockrell,  Culberson,  Daniel,  Foster  of  Louisiana,  Gorman, 
Kittredge,  Latimer,  McCreary,  McCumber,  McEnery,  McLaurin, 
Mallory,  Martin,  Money,  Morgan,  Nelson,  Newlands,  Overman,  Pat- 
terson, Pettus,  Simmons,  Stone,  Taliaferro,  and  Teller — 32. 

Not  guilty — Alger,  Allee,  Allison,  Ankenv,  Ball,  Beveridge,  Burn- 
ham,  Burrows,  Clapp,  Clark  of  Montana,  Clark  of  Wyoming,  Crane, 
Cullom,  Depew,  DicK,  Dietrich,  Dillingham,  Dolliver,  wryden,  Dubois, 
Elkins,  Fairbanks,  Foraker,  Foster  of  Washington,  Frye,  Fulton,  Gal- 
linger,  Gamble,  Gibson,  Hale,  Hansbrough,  Heyburn,  Hopkins,  Kean, 
Kearns,  Lodge,  Long,  McComas,  Millard,  Penrose,  Perkins,  Piatt  of 
Connecticut,  Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Smoot, 
Spooner,  Stewart,  Warren — 50. 

Absent  or  not  voting — Clark  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  third  article  of  impeach- 
ment 32  Senators  have  voted  ^'guilty"  and  50  Senators  have  voted 
''  not  guilty."  Less  than  two-thirds  of  the  Senators  present  having 
voted  ^'guilty,"  Charles  Swayne,  the  respondent,  stanas  acquitted  of 
the  charges  contained  in  said  third  article.  The  Secretary  will  read  the 
fourth  article. 

The  Secretary  read  article  4,  as  follows: 

Art.  4.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
and  commissioned  as  judge  of  the  United  States  in  and  for  the  northern  district  oi 
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Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his  office 
of  judge  as  aforesaid,  heretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to 
his  own  use,  without  making  compensation  to  the  owner,  a  certain  railroad  car 
belonging  to  the  Jacksonville,  Tampa  and  Key  West  Railroad  Company  for  the  pur- 
pose of  transporting  himself,  his  family,  and  friends  from  Guyencourt,  in  the  State 
of  Delaware,  to  Jacksonville,  Fla.,  the  said  railroad  company  being  at  the  time  in 
the  possession  of  a  receiver  appointed  by  said  Charles  Swayne,  judge  as  aforesaid,  on 
the  petition  of  creditors. 

The  said  car  was  supplied  with  provisions  by  the  said  receiver,  which  were  con- 
sumed by  said  Swayne  and  his  friends,  anti  was  provided  with  a  conductor  or  porter 
at  the  cost  and  expense  of  said  railroad  company,  and  with  transportation  over  con- 
necting lines.  The  expenses  of  the  trip  were  paid  by  the  said  receiver  out  of  the 
funds  of  the  said  Jacksonville,  Tampa  and  Key  West  Railroad  Company,  and  the 
said  Charles  Swayne,  acting  as  judge,  allowed  the  credit  claimed  by  the  said  receiver 
for  and  on  account  of  the  said  expenditure  as  a  part  of  the  necessary  expenses  of 
ot)erating  said  road.  The  said  Charles  Swayne,  judge  as  aforesaid,  used  the  said 
property  without  making  compensation  to  the  owner,  and  under  a  claim  of  right,  for 
the  reason  that  the  same  was  m  the  hands  of  a  receiver  appointed  by  him. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesam,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  a  high  misdemeanor  in  office. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  Secretary  called  the  roll,  and  it  resulted  as  follows: 

Guilty — Baile}^  Berry,  Blackburn,  Carmack,  Cockrell,  Culberson, 
Daniel,  McLaurin,  Martin,  Money,  Morgan,  Newlands,  and  Pettus — 13. 

Not  guilty — Alger,  Allee,  Allison,  Ankeny,  Bacon,  Ball,  Bard,  Bate, 
Beveridge,  Burnhaiii,  Burrows,  Clapp,  Clark  of  Montana,  Clark  of 
Wyoming,  Clay,  Crane,  CuUora,  Depew,  Dick,  Dietrich,  Dillingham, 
Dolliver,  Dryden,  Dubois,  Elkins,  Fairbanks,  Foraker,  Foster  of  Louis- 
iana, Foster  of  Washington,  Frye,  Fulton,  Gallinger,  Gamble,  Gibson, 
Gorman,  Hale,  Hansbrough,  Heyburn,  Hopkins,  Kean,  Kearns,  Kit- 
tredge,  Latimer,  Lodge,  Long,  McComas,  McCreary,  McCumber, 
McEnery,  Mallory,  Millard,  Nelson,  Overman,  Patterson,  Penrose, 
Perkins,  Piatt  of  Connecticut,  Piatt  of  New  York,  Proctor,  Quarles, 
Scott,  Simmons,  Smoot,  Spooner,  Stewart,  Stone,  Taliaferro,  Teller, 
and  Warren — 69. 

Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  and  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  fourth  article  of 
impeachment  13  Senators  have  voted  "guilty"  and  69  Senators  have 
voted  ''not  guilty."  Less  than  two-thirds  of  the  Senators  present 
having  voted  •'guilty,"  Charles  Swayne,  the  respondent,  stands  acquit- 
ted of  the  charges  contained  in  said  fourth  article.  The  Secretary 
will  read  the  fiffli  article. 

The  Secretary  read  the  fifth  article,  as  follows: 

Art.  5.  That  the  said  Charles  Swayne  was  duly  appointed,  commissioned,  and 
confirmed  as  judge  of  the  United  States  in  and  for  the  northern  district  of  Florida, 
and  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise  of  his  oflBce  of 
judge  as  aforesaid,  heretofore,  to  wit,  A.  D.  1893,  did  unlawfully  appropriate  to  his 
own  use,  without  making  compensation  to  the  owner,  a  certain  railroad  car  belong- 
ing to  the  Jacksonville,  Tampa  and  Key  West  Railroad  Company  for  the  purpose  of 
transporting  himself,  his  family,  and  friends  from  Jacksonville,  Fla.,  to  California, 
said  railroad  company  being  at  the  time  in  the  possession  of  a  receiver  appointed  by 
the  said  Charles  Swayne,  judge  as  aforesaid,  on  the  petition  of  creditors. 

The  car  was  supplied  with  some  provisions  by  the  said  receiver,  which  were  con- 
sumed by  the  saia  Swayne  and  his  friends,  and  it  w^as  provided  with  a  porter  at  the 
cost  and  expense  of  the  railroad  company,  and  also  with  transportation  over  connect- 
ing lines.  The  wages  of  said  porter  and  the  cost  of  said  provisions  were  paid  bv  the 
said  receiver  out  of  the  funds  of  the  Jacksonville,  Tampa  and  Key  West  Railroad 
Company,  and  the  said  Charles  Swayne,  acting  as  judge  as  aforesaid,  allowed  the 
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credits  claimed  by  the  said  receiver  for  and  on  account  of  the  said  expenditure?  as  a 

gart  of  the  necessary  expenses  of  operating  the  said  railroad.    The  said  Charles 
wayne,  judge  as  aforesaid,  used  the  said  property  without  making  compensation  to 
the  owner  under  a  claim  of  right,  alleging  that  the  same  was  in  the  hands  of  a 
eceiver  appointed  by  him  and  he,  thereiore,  had  a  right  to  use  the  same. 

Wherefore,  the  said  Charles  Swayne,  judge  as  aforesaid,  was  and  is  guilty  of  an 
abuse  of  judicial  power  and  of  high  misdemeanor  in  office. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swa^me,  guilty  or  not  guiltv  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  Secretary  called  the  roll,"  and  it  resulted  as  follows: 

Guilty — Bailey,  Berry,  Blackburn,  Carmack,  Cockrell,  Culberson, 
Daniel,  McLaurm,  Martin,  Money,  Morgan,  Newlands,  Pettus — 13. 

Not  ffuilty — Alger,  AUee,  Allison,  Ankeny,  Bacon,  Ball,  Bard,  Bate, 
Beveridge,  Burnnam,  Burrows,  Clapp,  Clark  of  Montana,  Clark  of 
Wyoming,  Clay,  Crane,  CuUom,  Depew,  Dick,  Dietrich,  Dillingham, 
DoUiver,  Dryden,  Dubois,  Elkins,  Fairbanks,  Foraker,  Foster  Lou- 
isiana, Foster  of  Washington,  Frye,  Fulton,  Gallinger,  Gamble,  (iih- 
son,  Gorman,  Hale,  Hansbrough,  Heyburn,  Hopkins,  Kean,  Kearns, 
Kittredge,  Latimer,  Lodge,  Long,  McComas,  McCreary,  McCumber, 
McEnery,  Mallory,  Millard,  NeTson,  Overman,  Patterson,  Penrose, 
Perkins,  Piatt  of  Connecticut,  Piatt  of  New  York,  Proctor,  Quarle.s, 
Scott,  Simmons,  Smoot,  Spooner,  Stewart,  Stone,  Taliaferro,  Teller^ 
Warren — 69. 

Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  fifth  article  of  impeach- 
men,  13  Senators  have  voted  '•  guilty  " and  69  Senators  have  votea  ''not 
guilty."  Less  than  two-thirds  of  the  Senators  present  having  voted 
"guilty,"  the  respondent,  Charles  Swayne,  stands  acquitted  of  the 
charges  in  said  tiftn  article.     The  Secretoiry  will  read  the  sixth  article. 

The  Secretary  read  article  6,  as  follows: 

Art.  6.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  tlie  United  States  in  and  for  the  northern  district 
of  Florida,  on  the  Ist  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  day  of  April,  A.  D.  1890  took  the  oath  of  oflSceand 
assumed  the  duties  of  his  appointment,  and  estsblished  his  residence  at  the  city  of  St. 
Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said  northern 
district  That  subsequently,  b^  an  act  of  Congress  approved  the  23d  of  July,  A.  D. 
1894,  the  boundaries  of  the  said  northern  district  of  Florida  were  changed,  and  the 
city  of  St.  Augustine  and  contiguous  territory  were  transferred  to  the  southern  dis- 
trict of  Florida;  whereupon  it  l^came  and  was  the  duty  of  the  said  Charles  Swayiie 
to  change  his  residence  and  reside  in  the  northern  district  of  Florida  and  to  comply 
with  section  551  of  the  Revised  Statutes  of  the  United  States,  which  provides  that— 

A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor. 

Nevertheless  the  said  Charles  Swayne,  judge  as  aforesaid,  did  not  acquire  a  resi- 
dence, and  did  not,  within  the  intent  and  meaning  of  said  act,  reside  in  his  said  dis- 
trict, to  wit,  the  northern  district  of  Florida,  from  the  23d  day  of  July,  A.  D.  1894,  to 
the  ist  day  of  October,  A.  D.  1900,  a  period  of  about  six  years. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 
The  roll  having  been  called,  it  resulted  as  follows: 
Guilty — Bacon,  Bailey,  Bard,  Bate,  Berry,  Blackburn,  Carmack, 
Clark  of  Montana,  Clay,  Cockrell,  Culberson,  Daniel,  Dubois,  Foster 
of  Louisiana,    Gibson,    Gorman,    I^timer,    McCrear\',    McEnery, 
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McLaurin,  Mallory,  Martin,  Money,  Morgan,  Newlands,  Overman, 
Patterson,  Pettus,  Simmons,  Taliaferro,  Teller — 31. 

Not  guilty — Alger,  Allee,  Allison,  Ankeny,  Ball,  Beveridge,  Burn- 
ham,  Burrows,  Glapp,  Clark  of  Wyoming,  Crane,  Cullura,  Depew, 
Dick.  Dietrich,  Dillingham,  DoUiver,  Dryden,  Elkins,  Fairbanks, 
Foraker,  Foster  of  Washington,  Frye,  Fulton,  Gallinger,  Gamble, 
Hale,  Hansbrough,  Heyburn,  Hopkins^  Kean,  Kearns,  Kittredge, 
Lodge,  Long,  McComas,  McCumber,  Millard,  Nelson,  Penrose,  Per- 
kins, Piatt  of  Connecticut,  Piatt  of  New  York,  Proctor,  Quarles, 
Scott,  Smoot,  Spooner,  Stewart,  Stone,  Warren — 61. 

Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  article  6  of  the  articles  of 
impeachment,  31  Senators  have  voted  ''guilty"  and  51  Senators  have 
voted  ''not  guilt3\"  Less  than  two-thirds  of  the  Senators  present 
having  voted" guilty," Charles  Swayne,  the  respondent,  stands  acquit- 
ted of  the  charges  contained  in  said  sixth  article.  The  Secretary  will 
read  the  seventh  article. 

The  Secretary  read  article  7,  as  follows: 

Art.  7.  That  the  said  Charles  Swayne,  having  been  duly  appointed  and  confirmed, 
was  commissioned  district  judge  of  the  United  States  in  and  for  the  northern  district 
of  Florida  on  the  1st  day  of  April,  A.  D.  1890,  to  serve  during  good  behavior,  and 
thereafter,  to  wit,  on  the  22d  day  of  April,  A.  D.  1890,  took  the  oath  of  oflBce  and 
assumed  the  duties  of  his  appointment,  and  established  his  residence  at  the  city  of 
St.  Augustine,  in  the  State  of  Florida,  which  was  at  that  time  within  the  said 
northern  district.  That  subsequently,  by  an  act  of  Congress  of  the  United  States 
approved  the  23d  day  of  July,  A.  D.  1894,  the  boundaries  of  the  said  northern  dis- 
trict of  Florida  were  changed,  and  the  city  of  St.  Augustine,  with  the  contiguous 
territory',  was  transferred  to  the  southern  aistrict  of  Florida,  whereupon  it  became 
and  was  the  duty  of  the  said  Charles  Swayne  to  change  his  residence  and  reside  in 
the  northern  district  of  Florida,  as  defined  by  said  act  of  Congress,  and  to  comply 
with  section  551  of  the  Revised  Statutes  of  the  United  States?,  which  provides  that — 

A  district  judge  shall  be  appointed  for  each  district,  except  in  cases  hereinafter 
provided.  Every  judge  shall  reside  in  the  district  for  which  he  is  appointed,  and 
for  offending  agamst  this  provision  shall  be  deemed  guilty  of  a  high  misdemeanor. 

Nevertheless,  the  said  Charles  Swayne,  judge  as  aforesaid,  totally  disregarding  his 
duty  as  aforesaid,  did  not  acquire  a  residence,  and  within  the  intent  and  meaning  of 
saici  act  did  not  reside  in  his  said  district,  to  wit,  the  northern  district  of  Florida, 
from  the  23d  day  of  July,  A.  D.  1894,  to  the  1st  day  January,  A.  D.  1903,  a  period 
of  about  nine  years. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  willfully  and  knowingly 
violated  the  aforesaid  law,  and  was  and  is  guilty  of  a  high  misdemeanor  in  office. 

The  Presiding  Officer.  Senators,  how  say  you;  is  the  respondent, 
Charles  Swayne,  guilty  or  not  p^uilty  as  charg^  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  roll  having  been  called,  resulted  as  follows: 

Guilty — Bate,    Berry,   Blackburn,   Carmack,   Clark   of  Montana, 
Cockrell,   Daniel,   Dubois,  Gibson,  Latimer,   MeCreary,    McEnery,. 
McLaurin,  Mallory,  Martin,  Money,  Morgan,  Pettus,  Talliaferro — 19. 

Not  guilty — Alger,  Allee,  Allison,  Arikeny,  Bacon,  Bailey,  Ball, 
Bard,  Beveridge,  fiurnham,  Burrows,  Clapp,  Clark  of  Wyoming,  Clay, 
Crane,  Culberson,  Cullom,  Depew.  Dick,  Dietrich,  Dillingham,  Dolli- 
ver,  Dryden,  Elkins,  Fairbanks,  Foraker,  Foster  of  Louisiana,  Foster 
of  Washington,  Frye,  Fulton,  Gallinger,  Gamble,  Gorman,  Hale, 
Hansbrough,  Heyburn,  Hopkins,  Kean,  Kearns,  Kittredge,  Lodge, 
Long,  McComas,  McCumber,  Millard,  Nelson,  Newlands,  Overman, 
Patterson,  Penrose,  Perkins,  Piatt  of  Connecticut,  Piatt  of  New  York, 
Proctor,  Quarles,  Scott,  Simmons,  Smoot,  Spooner,  Stewart,  Stone, 
Teller,  Warren— 63. 

S.  Doc.  194,  58-3 46 
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Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  seventh  article  of 
impeachment,  19  Senators  have  voted  "guilty"  and  63  Senators  have 
voted  "not  guilty."  Less  than  two-thirds  of  the  Senators  present 
having  voted  "guilty,"  Charles  Swayne,  the  respondent,  stands  acquit- 
ted of  the  charges  contained  in  said  seventh  article. 

The  Secretary  will  read  the  eighth  article. 

The  Secretary  read  article  8,  as  follows: 

Art.  8.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
•commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  north- 
■ern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exer- 
-cise  of  his  office  as  judge,  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge 
of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of  Novem- 
ber, A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of 
Florida,  did  maliciously  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and 
impose  a  fine  of  $100  upon  and  commit  to  prison  for  a.  period  of  ten  days  E.  T.  Davis, 
an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

'  Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high 
misdemeanor  in  ofl5ce. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swavne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  catl  the  roll  for  the  responses  of  Senators. 

The  roll  having  been  called,  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bate,  Berry,  Blackburn,  Carmack,  Clark 
of  Montana,  Clay,  Cockrell,  Culberson,  Daniel,  Dubois,  Foster  of 
Louisiana,  Gorman,  Hansbrough,  Latimer,  McCreary,  McCumber, 
McEnery,  McLaurin,  Mallory,  Martin,  Money,  Morgan,  Newlands, 
Overman,  Patterson,  Pettus,  Simmons,  Taliaferro,  Teller — 31. 

Not  guilty — Alger,  AUee,  Allison,  Ankeny,  Ball,  Bard,  Beveridge, 
Burnham,  Burrows,  Clapp,  Clark  of  Wyoming,  Crane,  CuUom, 
Depew,  Dick,  Dietrich,  Dillingham,  Dolliver,  Dryden,  Elkins,  Fair- 
banks, Foraker,  Foster  of  Washington,  Frye,  Fulton,  Gallinger, 
Gamble,  Gibson,  Hale,  Heyburn,  Hopkins,  Kean,  Kearns,  Kittreage, 
Lodge,  I^ng,  McComas,  Millard,  Nelson,  Penrose,  Perkins,  Piatt  of 
Connecticut,  Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Smoot, 
Spooner,  Stewart,  Stone,  W^arren — 51. 

Absent  or  not  voting— Clarke  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  eighth  article  of  im- 
peachment 31  Senators  have  voted  '' guilty"  and  51  Senators  have 
voted  '^  not  guilty."  Less  than  two-thirds  of  the  Senators  present  hav- 
ing voted  ^^  guilty,"  Charles  Swayne,  the  responent,  stands  acquitted 
of  the  charges  contained  in  said  eighth  article.  The  Secretary  will 
^  read  the  ninth  article. 

The  Secretary  read  article  9,  as  follows: 

Art.  9.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and  duly 
comuiissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the  northern 
district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the  exercise 
of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a  judge  of  a 
circuit  court  of  the  United  States  heretofore,  to  wit,  on  the  12th  day  of  November, 
A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Flor- 
ida, did  knowingly  and  unlawfully  adjudge  guilty  of  a  contempt  of  court  and  impose 
a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  ten  dap  E.  T.  Davis,  an 
attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 
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The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  roll  having  been  called,  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bate,  Berry,  Blackburn,  Carnmck,  Clark 
of  Montana,  Clay,  Coclkrell,  Culberson,  Daniel,  Dubois,  Foster  of 
Louisiana,  Gorman,  Hansbrough,  Latimer,  McCreary,  McCumber, 
McEnery,  McLaurin,  Mallory,  Martin,  Money,  Morgan,  Newlands, 
Overman,  Patterson,  Pettus,  Simmons,  Taliaferro,  and  Teller — 3L 

Not  guilty — Alger,  Alice,  Allison,  Anken}^  Ball,  Bard,  Beveridge, 
Burnham,  Burrows,  Clapp,  Clark  of  Wyoming,  Crane,  Cullom,  Depew, 
Dick,  Dietrich,  Dillingham,  Dolliver,  Oryden,  Elkins,  Fairbanks,  For- 
aker,  Foster  of  Washington,  Frye,  Fulton,  Gallinger,  Gamble,  Gibson, 
Hale,  Heyburn,  Hopkins,  Kean,  Kearns,  Kittredge,  Lodge,  Long, 
McComas,  Millard,  Nelson,  Penrose,  Perkins,  Piatt  of  Connecticut, 
Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Smoot,  Spooner,  Stewart, 
Stone,  and  Warren — 51. 

Absent  or  not  voting — Clarke,  of  Arkansas,  Knox,  and  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  ninth  article  of 
impeachment  31  Senators  have  voted  "guilty,"  51  Senators  have 
voted  ''not  guilty."  Less  than  two-thirds  of  the  Senators  present 
having  voted  "guilty,"  Charles  Swayne,  the  respondent,  stands  acquit- 
ted of  the  charges  contained  in  said  ninth  article.  The  Secretary  will 
read  the  tenth  article. 

The  Secretary  read  article  10,  as  follows: 

Abt.  10.  That  the  said  Charles  Swayne,  having:  been  appointed,  confirmed  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
judge  of  a  circuit  court  of  the  United  States,  heretofore,  to  wit,  on  the  12th  day  of 
November,  A.  D.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the 
State  of  Florida,  did  maliciously  and  unlawfully  adjudge  gmlty  of  a  contempt  of 
court  and  impose  a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  ten  days 
Simeon  Belden,  an  attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the 
circuit  court  of  the  United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

The  Presiding  Officer.  Senators,  how  say  j-ou,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  guilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  roll  having  been  called,  it  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bate,  Berry,  Blackburn,  Carmack,  Clark 
of  Montana,  Clay,  Cockrell,  Culberson,  Daniel,  Dubois,  Foster  of 
Louisiana,  Gorman,  Hansbrough,  Latimer,  McCreary,  McCumber, 
McEnery,  McLaurin,  Mallory,  Martin,  Money,  Morgan,  Newlands, 
Overman,  Patterson,  Pettus,  Simmons,  Taliaferro,  Teller — 3L 

Not  guilty — Alger,  AUee,  Allison,  Ankeny,  Ball,  Bard,  Beveridge, 
Burnham,  Burrows,  Clapp,  Clark  of  Wyoming,  Crane,  Cullom,  Depew, 
Dick,  Dietrich,  Dillingham,  Dolliver,  Dryden,  Elkins,  Fairbanks, 
Foraker,  Foster  of  Washington,  Frye,   Fulton,  Gallinger,  Gamble, 

Gihson.  TTnlA.    TTAvhiirn.    Honkins.  TCprti.    TCparns.  KitfrpHcrp    T^nHorp 


Stewart,  Stone,  Warren — 51. 
Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 8. 
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The  Presiding  Officer.  Senators,  upon  the  tenth  article  of  impeach- 
ment 31  Senators  have  voted  "guilty"  and  51  Senators  have  voted 
"not  guilty."  Less  than  two-thirds  of  the  Senators  present  having 
voted  "guilty,"  Charles  Swayne,  the  respondent,  stands  acquitted  of 
the  charges  contained  in  i^id  tenth  article.  The  Secretary  will  read 
the  eleventh  article. 

The  Secretary  read  the  eleventh  article,  as  follows: 

Art.  11.  That  the  said  Charles  Swayne,  having  been  appointed,  confirmed,  and 
duly  commissioned  as  judge  of  the  district  court  of  the  United  States  in  and  for  the 
northern  district  of  Florida,  entered  upon  the  duties  of  said  office,  and  while  in  the 
exercise  of  his  office  as  judge  as  aforesaid,  to  wit,  while  performing  the  duties  of  a 
circuit  judge  of  the  United  States  heretofore,  to  wit,  on  tne  12th  day  of  November, 
A.  !>.  1901,  at  the  city  of  Pensacola,  in  the  county  of  Escambia,  in  the  State  of  Flor- 
ida, did  knowingly  and  unlaw^fully  adjudge  guilt}^  of  contempt  of  court  and  impose 
a  fine  of  $100  upon  and  commit  to  prison  for  a  period  of  ten  days  Simeon  Belden,  an 
attorney  and  counselor  at  law,  for  an  alleged  contempt  of  the  circuit  court  of  the 
United  States. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  as  judge  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of  a  high  mis- 
demeanor in  office. 

The  Presiding  Officer.  Senators,  how  say  you,  is  the  respondent, 
Charles  Swayne,  guiltv  or  not  ffiiilty  as  charged  in  this  article?  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators, 

The  roll  having  been  called,  it  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bate,  Berry,  Blackburn,  Carmack,  Clark 
of  Montana,  Clay,  Cockrell,  Culberson,  Daniel,  Dubois,  Foster  of 
Louisiana,  (rorman,  Hansbrougfh,  Latimer,  McCreary,  McCumber, 
McEnery,  McLaurin,  Mallory,  Martin,  Money,  Morgan,  Newlands, 
Overman,  Patterson,  Pettus,  Simmons,  Taliaferro,  and  Teller — 31. 

Not  guilty — Alger,  Allee,  Allison,  Ankeny,  Ball,  Bard,  Beveridge, 
Burnham,  Burrows,  Clapp,  Clark  of  Wyoming,  Crane,  Cullom,  Depew, 
Dick,  Dietrich,  Dillingham,  Dolliver,  Dryden,  Elkins,  Fairbanks,  For- 
aker,  Foster  of  Washington,  Frye,  Fulton,  Gallinger,  Gamble,  Gib- 
son, Hale,  Heyburn,  Hopkins,  Kean,  Kearns,  Kittredge,  Lodge,  Long, 
McComas,  Millard,  Nelson,  Penrose,  Perkins,  Piatt  oif  Connecticut, 
Piatt  of  New  York,  Proctor,  Quarles,  Scott,  Smoot,  Spooner,  Stewart, 
Stone,  Warren — 51. 

Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 3. 

The  Presiding  Officer.  Senators,  upon  the  eleventh  article  of 
impeachment  31  Senators  have  voted  '' guilty"  and  51  Senators  have 
voted  ''not  guilty."  Less  than  two-thirds  of  the  Senators  present 
having  voted  ''guilty,"  Charles  Swayne,  the  respondent,  stands  acquit- 
ted of  the  charges  contained  in  said  eleventh  article.  The  Secretary 
will  read  the  twelfth  article. 

The  Secretary  read  the  twelfth  article,  as  follows: 

Art.  12.  That  the  said  Charles  Swayne,  having  been  duly  appointed,  confirmed, 
anri  commissioned  as  judge  of  the  United  States  m  and  for  the  northern  district  of 
Florida,  entered  upon  the  duties  of  his  office,  and  while  in  the  exercise  of  his 
office  ot  judge,  heretofore,  to  wit,  on  the  9th  dav  of  December,  A.  D.  1902,  at  Pen- 
sacola, in  the  county  of  Escambia,  in  the  State  of  Florida,  did  unlawfully  and  know- 
ingly adjudge  guilty  of  contempt,  and  did  commit  to  prison  for  the  period  of  sixty 
days  one  W.  u.  O'Neal  for  an  alleged  contempt  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida. 

Wherefore  the  said  Charles  Swayne,  judge  as  aforesaid,  misbehaved  himself  in  his 
office  of  judge  as  aforesaid,  and  was  and  is  guilty  of  an  abuse  of  judicial  power  and  of 
a  high  misdemeanor  in  office. 
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The  Presiding  Officer.  Senators,  how  sa}'  you,  is  the  respondent, 
Charles  Swayne,  guilty  or  not  ffuilty  as  charged  in  this  article!  The 
Secretary  will  proceed  to  call  the  roll  for  the  responses  of  Senators. 

The  roll  having  been  called,  it  resulted  as  follows: 

Guilty — Bacon,  Bailey,  Bard,  Bate,  Berry,  Blackburn,  Caiinack, 
Clark  of  Montana,  Clay,  Cockrell/Culberson,  Daniel,  Dubois,  Foster 
of  Louisiana,  Gorman,  Hansbrough,  Kittredge,  Latimer,  McCreary, 
McCumber,  McEnery,  McLaurin,  Mallorj',  Martin,  Money,  Morgan, 
Nelson,  Overman,  Patterson,  Pettus,  Quarles,  Simmons,  Stone,  Talia- 
ferro, Teller— 35. 

Not  guilty— Alffer,  Allee,  Allison,  Ankenj",  Ball,  Beveridge,  Burn- 
ham,  Burrows,  Clapp,  Clark  of  Wyoming,  Crane,  CuUom,  Depew, 
Dick,  Dietrich,  Dillingham,  DoUiver,  Dryden,  Elkins,  Fairbanks, 
Foraker,  Foster  of  Washington,  Frye,  Fulton,  Gallinger,  Gamble, 
Gibson,  Hale,  Heyburn,  Hopkins,  Kean,  Kearns,  Lodge,  Long, 
McComas,  Millard,  Newlands,  Penrose,  Perkins,  Piatt  of  Connecticut, 
Piatt  of  New  York,  Proctor,  Scott,  Smoot,  Spooner,  Stewart,  War- 
ren— 47. 

Absent  or  not  voting — Clarke  of  Arkansas,  Knox,  Wetmore — 3.' 

The  Presiding  Officer.  Upon  the  twelfth  article  of  impeachment 

35  Senators  have  voted  ''guilty"  and  47  Senators  have  voted  ''not 

guilty."    Less  than  two- thirds  of  the  Senators  present  having  voted 

'guilty,"  Charles  Swayne,  the  respondent,  stands  acquitted  of  the 

charges  contained  in  said  twelfth  article. 

The  Presiding  Officer,  following  the  precedent  in  the  Belknap 
impeachment  case,  calls  the  attention  of  the  Senate  to  the  twenty- 
second  rule  of  procedure  and  practice  in  the  trial  of  impeachments, 
which  provides: 

And  if  the  impeachment  shall  not,  upon  any  of  the  articles  presented,  he  sustained 
by  the  votes  of  two-thirds  of  the  members  present,  a  judgment  of  acquittal  shall  be 
entered;  but  if  the  i^erson  accused  in  such  articles  of  impeachment  shall  be  convicted 
upon  any  of  said  articles  by  the  votes  of  two-thirds  of  the  members  present,  the  Sen- 
ate shall  proceed  to  pronounce  judgment,  and  a  certified  copy  of  such  judgment  shall 
be  deposited  in  the  office  of  the  Secretary  of  State. 

If  there  is  no  objection,  the  Presiding  Officer  will  direct  the  Secre- 
tary to  enter  a  judgment  of  acquittal  according  to  the  rule.  The 
Chair  hears  no  objection.     The  Secretary  will  read  it. 

The  Secretarj^  read  as  follows: 

The  Senate  having  tried  Charles  Swayne,  judge  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  upon  twelve  several  articles  of  impeach- 
ment exhibited  against  him  by  the  Hou^  of  Representatives,  and  two-thirds  of  the 
Senators  present  not  having  found  him  guilty  of  the  charges  contained  therein:  It  is 
therefore 

Ordered  and  adjudged.  That  the  said  Charles  Swayne  be,  and  he  is,  acquitted  of 
the  charges  in  said  articles  made  and  set  forth. 

Mr.  Fairbanks.  Mr.  President,  I  move  that  the  Senate  sitting  for 
the  trial  of  the  impeachment  of  Charles  Swaj'^ne  adjourn  without  day. 

The  motion  was  agreed  to;  and  (at  11  o'clock  and  40  minutes  a.  m.) 
the  Senate  sitting  upon  the  trial  of  the  impeachment  of  Charles  Swayne 
adjourned  without  da}-. 

The  managers  on  the  part  of  the  House,  and  the  counsel  for  the 
respondent  retired  from  the  Chamber. 
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Murphy,  Michael:  Witness  in  Davis  and  Belden  contempt  case 313, 314 

Nelson,  Knute,  Senator:  Remarks  by 136,178,667,671,608 

Nonresidence: 

Article  in  reference  to 8, 9 

Answer  to 36, 37 

Evidence  of  witnesses  concerning 99-148, 467-476 

Certificates  in  reference  to  attendance  at  court 516-^634 

Act  to  change  boundary  of  district 636 

Vote  on 720-721 

Korthrup,  William  H. :  Evidence  in  reference  to  residence 109-118 

Northrup,  Hattie  S. :  Witness  in  reference  to  residence 146-147 

Olmsted,  M.  E.,  Representative: 

One  of  the  managers 4 

Remarks  in  reference  to  certificates 91 

Remarks  on  admission  of  Judge  Swayne's  statements 461, 488 

Remarks  by 82,  97,  344,  488,  491,  540-.542,  546,  560,  576,  677,668 

Examination  of  witnesses  by 8^95,98,  148-176,  237,  238,290 

Cross-examination  by 606 

Remarks  on  admission  of  portions  of  Congressional  Record 54(K-643, 546 

Remarks  on  the  admission  of  evidence  of  payments  made  to  other  judges.    55d- 

658,565,666 

Offers  extracts  from  Congressional  Record 676,676 

Argument  by,  on  submission  of  case 686--607 

O'Neal  contempt  case: 

Article  on 10 

Answer  to 44-49 

Record  in 200-232 

Evidence  in 233-236 

Opinion  of  court 451-453 

Vote  on 725 

Orders: 

Order  in  reference  to  impeachment 4 

Order  notifying  House  tiiat  the  Senate  is  oiganized  for  the  trial ., 14 

Order  that  presiding  officer  sign  writsand  mandates 16 

Order  as  to  answer 20 

Order  as  to  witnesses 20 

Order  as  to  procedure 25 
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Orders — Continued. 

Order  as  to  exhibits  to  answer 61 

Order  for  time  to  file  replication 63 

Order  as  to  the  hour  of  meeting 68 

Order  in  reference  to  time  for  argument  of  case 478, 479 

Order  in  reference  to  submission  of  brief,  argument  on : 481-486 

Order  adopted 486 

Order  excusing  Senator  Knox  from  voting 716 

Palmer,  Henry  W.»  Representative: 

Frraenta  resolutions  of  impeachment .     3 

One  of  the  managers • 4 

Presents  articles  of  impeachment 7 

Demands  that  process  issue 16 

Remarks  in  reference  to  beginuing  trial 22, 23 

Remarks  as  to  exhibit 60, 61 

Applies  for  attachment 69, 80 

Argument  in  opening  case 61-^2 

Objects  to  evidence 103,670 

Objects  to  questions  by  Senators 103, 108, 118 

Applies  for  attachment 128,130 

Oners  statements  of  respondent 188 

Remarks  by,  in  reference  to  the  admission  of  the  statements  of  Judge 

Swayne  tfefore  the  House  committee 188-192 

Remarks  on  evidence 359-361,424,486 

Cross-examination  by 429-436 

Examination  of  witnesses  by 493 

Brief  submitted  by,  on  the  law  of  impeachment 1 676-686 

Remarks  by 52, 53, 58, 59, 60, 108, 118, 128, 190, 192, 288, 335, 336, 360-861, 

372, 422, 455, 456, 478, 479, 480, 483-485, 515, 585, 638, 647, 650, 664, 668 

Patterson,  T.  M.,  Scoiator: 

Remarks  by 130,666 

Questions  by. 427,605 

Perkins,  James  B.,  Representative: 

One  of  the  managers 4 

Remarks  by,  on  evidence  of  inconvenience  from  absence  of  judge 177, 178 

Remarks  by 99,465,488,616,663 

Examination  of  witnesses  by 99-148 

Remarks  on  evidence 105,106,146,469,466,611 

Cross-examination  of  witnesses  by 467-476, 460 

Remarks  in  reference  to  admission  of  statements  of  Judge  Swayne 460, 

461, 488, 608 
Airoment  by,  onsabmiasion  of  case 608-616 

Pettus,  E.  W.,  Senator: 

Member  of  committee  on  impeachment 4 

Remarks  by 62,188,323 

Questions  by 427,493 

Piatt,  0.  H.,  Senator: 

Member  of  committee  on  impeachment 3 

Offers  resolution 4,11 

Offers  resolution  as  to  expenses 6 

Appointed  presiding  officer 11 

Remarks  by,  on  attendance  at  the  tiial 14 

Remarks  by 53,54,58,60,118,178, 

190, 193, 197, 266, 257, 279, 335, 343, 344, 476, 479, 481, 485, 542, 561, 567, 571, 608 

Remarks  in  reference  to  testimony  of  Judge  Swayne 66 

Ruling  by,  in  reference  to  questions  put  by  Senatoni 104^  118 

Rulmgby 106,276 

Remarks  on  qnestion  of  attachment 127 

Rulings  on  evidence 315,361,508,609 

Ruling  on  the  question  of  a  quomm 568, 570, 671 

Potter,  Wuliam  W. :  Evidence  in  reference  to  residence 141 

Powers,  Samuel  L.,  Representative: 

One  of  the  managers 4 

Offers  evidence  in  O'Neal  case *. 199-232 

Examination  of  witnesses  by 233-236 

Cross-examination  b)r 438-442, 444, 445 

Remarks  bv,  on  admission  of  evilence 442, 443, 446 

Argument  by,  on  submission  of  case 631-643 
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Private  car,  nee  of:  PiW*. 

Article  in  reference  to 8 

Answer  to 38-^ 

Evidence  of  witneeees  concerning 180-187 

Vote  on  articles 719,720 

Pry  or,  Georoe  W.:  Witness  in  Davis  and  Belden  contempt  case 574--676 

Quarles,  J.  v.,  Senator:  Qaestions  by 466,601 

Quorum:  Number  necessary  for  a  quorum,  discussion  concerning 568-571 

Ruling  of  presidinff  officer 571 

Replication  of  House  of  Representatives 55 

Rules.    See  Orders. 

Russell,  Annie  £.:  Witness  in  reference  to  expenses 08 

Scott,  N.  B.,  Senator: 

Remarks  by 434 

Question  by 465 

Smith,  D.  H.,  Representative: 

Member  of  committee 3 

One  of  the  managers 4 

Unable  to  attend  on  account  of  sickness 281 

Spooner,  J.  C,  Senator: 

Resolution  by 11 

Remarks  on  powers  of  presiding  officer 16 

Remarks  by 17,21,54,179,193,482^483 

Remarks  by,  in  reference  to  attachment  of  witnesses 128, 130 

Question  by 362 

Statute  as  to  expenses  of  judges 84-85 

Sublett,  R.  W.:  Witness  m  reference  to  expenses 149,150 

Swayne,  Charles,  Judge: 

Appearance  of 57 

Certificate  of  appointment 83 

Evidence  rejected 290 

Statements  in  reference  to  his  residence,  argument  upon 460-461 

Received 462 

Acquitted 725 

Swayne,  Henry  G. :  Witness  on  question  of  residence 607-514 

Taliaferro,  James  P.,  Senator:  Question  by 505 

Teller,  H.  M.,  Senator: 

Remarks  by,  in  reference  to  the  question  of  a  quorum 669, 570 

Remarks  by 5,92,129,131,197,322,479,480,481 

Thurston,  John  M. : 

Counsel  for  respondent 18 

Remarks  by 20,50,51,178,188,189,191, 

278, 372, 455, 456, 484, 491, 515, 534-539, 542, 563, 667, 6^,  570, 585 

Remarks  in  reference  to  testimony  of  Judge  Swayne 65, 66 

Remarks  on  evidence 106,178,182-192,278,813,315 

Cross-examination  by 151 ,  187, 269-276, 287-288,'  291-307, 311, 312 

Examination  of  witnesses  by 248-371,416-456 

Records  offered  by 477,456,516-539,647-552,570 

Argument  b}VQn  submission  of  case 668-693 

Turner,  Martin:  Witness  on  question  of  residence 471-474 

Warwick,  Charles  F. :  'Witness  on  question  of  residence 486-489 

Webb,  Henry  F.:  Witness  on  question  of. expenses 238 

Wentworth,  G^eo^Ke  P. :  Witness  on  qaestion  of  residence 131-136 

Wilson,  Atwood:  Witness  on  question  of  residence 468-471 

Wilson,  Everard  Meade:  Witness  on  question  of  expenses 237 

Wolf,  Herman:  Witness  in  Davis  and^lden  contempt  case 440 

Wolfe,  J.  Emmett :  Witness  in  reference  to  residence 122-125 

Yeas  and  nays: 

Viva-voce  vote  on  the  admission  of  the  statements  Of  Judge  Swayne  before 

the  House  committee 199 

On  closing  the  d oors 280 

Vote  on  admitting  statements  made  by  Judge  Swayne  before  Uie  com- 
mittee of  the  House  of  Representatives 290 

Vote  on  admitting  extracts  from  Congressional  Record 646 

Vote  on  question  of  certificates  showing  amounts  paid  to  other  judges. . .      569 
Vote  on  articles  of  impeachment 717-725 
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